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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 
 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 

and “As Passed”); 
 the accompanying documents published with the “As Introduced” print of the Bill 

(and any revised versions published at later Stages); 
 every Marshalled List of amendments from Stages 2 and 3; 
 every Groupings list from Stages 2 and 3; 
 the lead Committee’s “Stage 1 report” (which itself includes reports of other 

committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 
 the Official Report of Stage 2 committee consideration; 
 the Minutes (or relevant extracts) of relevant Committee meetings and of the 

Parliament for Stages 1 and 3. 
 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected. An exception is the groupings of 
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original documents to assist members during actual proceedings but 
is omitted here as the text of amendments is already contained in the relevant 
marshalled list). 
 
Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and are 
correct at the time of publishing this volume. The Scottish Parliament is not 
responsible for the content of external Internet sites. The links in this volume will not 
be monitored after publication, and no guarantee can be given that all links will 
continue to be effective. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 



  

 

 Introduction, followed by publication of the Bill and its accompanying documents; 
 Stage 1: the Bill is first referred to a relevant committee, which produces a report 

informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available free of charge on the Parliament’s website 
(www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 
 
Annexes D and E of the Stage 1 Report (the oral and written evidence received by 
the Rural Affairs and Environment Committee) were originally published on the web 
only. This material is included in this volume after the Stage 1 Report.  
 
The Finance Committee considered the Financial Memorandum to the Bill and 
reported to the Rural Affairs and Environment Committee. The Finance Committee’s 
report is included in the Stage 1 Report at Annexe B. An extract from the minutes 
and the Official Report of the Finance Committee’s meeting on 2 February 2010, at 
which it took evidence on the Financial Memorandum from Scottish Government 
officials, were not included in that Report. They are, therefore, included in this 
volume after the Stage 1 Report.  
 
The Scottish Government made a written response to the report of the Subordinate 
Legislation Committee on the Bill at Stage 1, in addition to the Government’s general 



  

 

response to the Stage 1 Report by the Rural Affairs and Environment Committee. 
Both responses are included in this volume. The Subordinate Legislation Committee 
noted the response at its meeting on 1 June 2010 without comment or debate, and 
so no material relating to that meeting is included in this volume. 
 
At its meetings on 22 and 29 June 2010, the Subordinate Legislation Committee 
considered the delegated powers in the Bill as amended at Stage 2. The 
Committee’s report on the Bill as amended at Stage 2 is included in this volume. As 
the Committee considered its report in private at those meetings, no material relating 
to them is included in this volume.  
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Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 35-EN.  A Policy Memorandum is printed separately as SP Bill 35-PM. 
 
 
 
 
 

Crofting Reform (Scotland) Bill 
[AS INTRODUCED] 

 
 
 
 
An Act of the Scottish Parliament to reform and rename the Crofters Commission; to provide for 
the establishment of a new register of crofts and for registration of crofts in it; to make provision 
about the duties of crofters and certain owner-occupiers of crofts and for the enforcement of those 
duties; to make further amendments to the law on crofting; and for connected purposes. 
 
 

PART 1 5 

10 

15 

20 

25 

REORGANISATION OF THE CROFTERS COMMISSION 

The Crofting Commission 

1 The Crofting Commission 

(1) The Crofters Commission is renamed and is to be known as the Crofting Commission. 

(2) The “Crofters Commission” is the Commission— 

(a) established by section 1 of the Crofters (Scotland) Act 1955 (c.21); and 

(b) continued in being by section 1 of the Crofters (Scotland) Act 1993 (c.44) (the 
“1993 Act”). 

(3) For schedule 1 to the 1993 Act, substitute the schedule contained in schedule 1. 

(4) Any reference in any enactment to the Crofters Commission is, unless the contrary 
intention appears, to be construed as a reference to the Crofting Commission. 

 
2 General functions of the Crofting Commission 

(1) In section 1 of the 1993 Act (constitution and general functions of Crofters 
Commission), for subsection (2) substitute— 

“(2) The Commission have— 

(a) the general functions of— 

(i) regulating crofting; 

(ii) reorganising crofting; 

(iii) promoting the interests of crofting; 

(iv) keeping under review matters relating to crofting; and 

SP Bill 35 Session 3 (2009) 
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(b) such other functions conferred on them by or under this Act or under any 

other enactment.”. 

(2) After that section insert— 

“2A Ministers’ power to modify functions of Commission 

(1) The Scottish Ministers may, by order— 5 

10 

15 

20 

25 

30 

35 

(a) confer functions on; 

(b) remove functions from; 

(c) otherwise modify functions of, 

 the Commission. 

(2) The Scottish Ministers may make an order under subsection (1) only where 
they consider it appropriate to do so to ensure that the Commission carry out 
their functions efficiently and effectively. 

(3) An order under subsection (1) may— 

(a) confer on the Commission a function exercisable under this Act by the 
Scottish Ministers (other than a function to make regulations or orders); 

(b) modify any enactment (including this Act). 

 

2B Annual report 

(1) The Commission must make an annual report, on the exercise by them of their 
functions, to the Scottish Ministers. 

(2) That report must also contain the Commission’s assessment of— 

(a) the issues affecting crofting communities; and 

(b) the contribution crofting has made to sustainable development. 

(3) Before making an annual report, the Commission must consult— 

(a) each local authority in the area of which there are crofts; and 

(b) Highlands and Islands Enterprise. 

(4) The Scottish Ministers must lay before the Scottish Parliament a copy of each 
annual report made to them under this section together with any comments on 
the report that they consider appropriate. 

 

2C Duty to produce plan 

(1) The Commission must, before the expiry of the period mentioned in subsection 
(2), prepare and submit to the Scottish Ministers a plan setting out their policy 
on how they propose to exercise their functions. 

(2) That period is the period of 6 months beginning with the day after— 

(a) the day of the first election held in accordance with paragraph 7 of 
schedule 1 to elect persons to be members of the Commission;  

(b) the day of each subsequent election. 

(3) The Commission must, before preparing a plan under this section, consult— 

6
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(a) each local authority in the area of which there are crofts; 

(b) Highlands and Islands Enterprise; and 

(c) such other persons or bodies as the Commission consider appropriate. 

(4) The Scottish Ministers may— 

(a) approve the plan (with or without modifications); or 5 

10 

15 

20 

25 

30 

35 

(b) reject the plan and direct the Commission to submit a revised plan. 

(5) Where the Scottish Ministers approve the plan submitted under subsection (1) 
(including a revised plan submitted under subsection (4)(b)), the Commission 
must— 

(a) send a copy of it to each local authority in the area of which there are 
crofts; 

(b) make a copy of it available for public inspection at reasonable times; and 

(c) publish it in such manner as the Commission consider appropriate. 

(6) The Commission— 

(a) may, from time to time; 

(b) must, if required to do so by the Scottish Ministers, 

 vary the plan. 

(7) Where the Commission, under subsection (6), vary the plan— 

(a) the Commission must submit it to the Scottish Ministers; and 

(b) subsections (3) to (5) apply to the variation of a plan as they apply to the 
preparation of a plan under subsection (1). 

 
2D Status of plan 

(1) The Commission, in exercising their functions, must have regard to any plan 
approved and published under section 2C. 

(2) The Land Court may have regard to any such plan when considering an appeal 
against— 

(a) any decision, determination or direction of; or 

(b) the imposition of a condition by, 

 the Commission on an application made to them under this Act.”. 

 

PART 2 

THE CROFTING REGISTER 

Duty to establish and maintain register 

3 The Crofting Register 

(1) The Keeper of the Registers of Scotland must establish and maintain a public register of 
crofts. 

(2) The register established under subsection (1) is to be known as the Crofting Register. 

7
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(3) In this Part— 

the “Keeper” means the Keeper of the Registers of Scotland; 

the “register” means the Crofting Register; and 

“registered” means registered in the register; and cognate expressions are to be 
construed accordingly. 5 

10 

15 

20 

25 

30 

35 

 
Registration 

4 First registration 

(1) An unregistered croft must be registered— 

(a) in the case of a new croft, subject to section 3AA of the 1993 Act, on the 
determination under section 3A(1) or, as the case may be, (2) of that Act to 
constitute the land or holding as a croft; 

(b) in any other case— 

(i) on the transfer (whether or not for valuable consideration) of the ownership 
of any land on which the croft is situated; 

(ii) on the taking, in relation to the croft, of any step mentioned in subsection 
(3). 

(2) An unregistered croft may be registered, on an application being made, if the Keeper 
considers it expedient that the croft be registered. 

(3) The steps referred to in subsection (1)(b)(ii) are— 

(a) the making of an application for a direction enlarging the croft under section 4(3) 
of the 1993 Act; 

(b) the making of an application for consent to exchange the croft under section 4A of 
that Act; 

(c) the making of an application for consent to assign the croft under section 8 of that 
Act; 

(d) the making of an application for consent to divide the croft— 

(i) under section 9 of that Act; or 

(ii) under section 19D of that Act; 

(e) the giving of notice under section 10(2) of that Act of the acceptance of a bequest 
of the croft; 

(f) the making of an application for consent to transfer the crofter’s interest in a lease 
of the croft under section 16(2) of the Succession (Scotland) Act 1964 (c.41); 

(g) the making of an application— 

(i) under section 20(1) of the 1993 Act to resume the croft or part of the croft; 

(ii) under section 20(1C) of that Act to extend the period for which a 
resumption is authorised; or 

(iii) under section 20(1F) of that Act to convert a temporary resumption into an 
ordinary resumption; 

8
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(h) the making of an application for reversion of a resumption of the croft under 
section 21A(1) of that Act; 

(i) the making of an application— 

(i) for approval to the letting of the croft under section 23(3) of that Act; or 

(ii) for consent to the letting of the croft under section 29A(1) of that Act; 5 

10 

15 

20 

25 

30 

35 

(j) the making of an application for a decrofting direction— 

(i) by giving notice under section 24(2) of that Act; 

(ii) by application under section 24(3) of that Act; or 

(iii) by application under section 25(4) of that Act. 

(4) The Scottish Ministers may, by order, modify subsection (3) so as to— 

(a) add a step to; 

(b) modify the description of a step in; 

(c) remove a step from, 

that subsection. 

(5) In this Part— 

“croft”— 

(a) in relation to an unregistered croft, means— 

(i) a holding which is a croft within the meaning of section 3 of the 1993 
Act; or 

(ii) a new croft; 

(b) in relation to a registered croft, means a holding which is a croft within the 
meaning of section 3ZA of that Act; 

“first registration” means the registration of an unregistered croft; 

“new croft” means land or a holding in relation to which the Commission have 
made a determination, under section 3A(1) or, as the case may be, (2) of the 1993 
Act, to constitute the land or holding as a croft. 

 
5 Registration of events affecting registered crofts 

(1) The following events in relation to a registered croft must be registered, that is— 

(a) the transfer (whether or not for valuable consideration) of the ownership of any 
land on which the croft is situated; 

(b) the taking, in relation to the croft, of any step mentioned in subsection (2). 

(2) The steps referred to in subsection (1)(b) are— 

(a) the enlargement of the croft under section 4 of the 1993 Act; 

(b) the exchange of the croft under section 4A of that Act; 

(c) the assignation of the croft under section 8 of that Act; 

(d) the division of the croft— 

(i) under section 9 of that Act; or 
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(ii) under section 19D of that Act; 

(e) the giving of notice under section 10(2) of that Act of the acceptance of the 
bequest of a croft; 

(f) the transfer of the crofter’s interest in a lease of the croft under section 16(2) of 
the Succession (Scotland) Act 1964 (c.41); 5 

10 

15 

20 

25 

30 

35 

40 

(g) the giving of authorisation to resume the croft or part of the croft under section 
20(1) of the 1993 Act; 

(h) the granting under 20(1C) of that Act of an extension of the period for which 
resumption of the croft is authorised; 

(i) the making of a determination under section 20(1F) of that Act converting a 
temporary resumption of the croft into an ordinary resumption; 

(j) the making of an order under section 21A of that Act that land resumed under 
section 20 is to revert to being a croft; 

(k) the granting— 

(i) of approval to the letting of a croft under section 23(3) of that Act; 

(ii) of consent to the letting of a croft under section 29A(1) of that Act; 

(l) the making of a decrofting direction under section 24(2) or, as the case may be, 
(3) of that Act. 

(3) The Scottish Ministers may, by order, modify subsection (2) so as to— 

(a) add a step to; 

(b) modify the description of a step in; 

(c) remove a step from, 

that subsection. 

 
6 Applications for registration 

(1) An application for registration, and the fee payable in respect of such registration, is to 
be submitted to the Crofting Commission. 

(2) An application for first registration is to be submitted— 

(a) in the case of a new croft, at the same time as an application under section 3A(1) 
or, as the case may be, (2) of the 1993 Act; 

(b) in the case of the transfer of the ownership of any land on which the croft is 
situated, as soon as reasonably practicable after that ownership is transferred; 

(c) in the case of a step mentioned in section 4(3), at the same time as the step is 
taken. 

(3) An application for registration of an event affecting a registered croft is to be 
submitted— 

(a) in the case of the transfer of the ownership of any land on which the croft is 
situated, as soon as reasonably practicable after that ownership is transferred; 

(b) in the case of a step mentioned in section 5(2), as soon as reasonably practicable 
after the step is taken. 

(4) The Commission must— 
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(a) check the information contained in or accompanying the application against the 
information relating to the croft, if any, in the Register of Crofts; and 

(b) subject to section 3AA of the 1993 Act and to subsections (5) and (6), forward— 

(i) the application, together with any comments they may have on it; and 

(ii) the fee payable in respect of it, 5 

10 

15 

20 

25 

30 

35 

to the Keeper. 

(5) The Commission may, before forwarding an application for registration to the Keeper, 
require the applicant to provide them with such further information relating to the 
application as they consider appropriate. 

(6) The Commission may refuse to forward an application for registration if— 

(a) a requirement made under subsection (5) is not complied with; 

(b) the fee payable in respect of the registration has not been tendered; or 

(c) they consider that the Keeper would otherwise be likely not to accept the 
application under section 7(2). 

(7) Where the Commission refuse to forward an application for registration, section 52A of 
the 1993 Act applies as if that refusal were a decision of the Commission on an 
application to them under that Act. 

(8) The Scottish Ministers may, by regulations, make provision about when ownership is to 
be treated as transferred for the purposes of subsections (2)(b) and (3)(a). 

 
7 Acceptance of applications for registration 

(1) Subject to subsection (2), the Keeper must accept an application for registration 
forwarded under section 6(4)(b) if it is accompanied by such documents and other 
evidence as the Keeper may require. 

(2) An application for registration need not be accepted by the Keeper if— 

(a) it relates to a croft which is not sufficiently described to enable the Keeper to 
identify it by reference to the Ordnance Map or such other map as the Keeper may 
require; 

(b) it is frivolous or vexatious; 

(c) in a case where the application relates to a registered croft, the application does 
not bear a reference to the title sheet of that croft; 

(d) payment of the fee payable in respect of such registration has not been tendered. 

(3) On receipt of an application for registration, the Keeper must without delay note the date 
of receipt. 

(4) That date is deemed for the purposes of this Part as the date of registration provided 
subsection (5) and, in the case of a first registration (other than of a new croft), 
subsection (6) apply. 

(5) This subsection applies where— 

(a) the application, after examination by the Keeper, is accepted; or 
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(b) the application is not accepted on grounds that it does not comply with subsection 

(2) but, without being rejected by the Keeper or withdrawn by the applicant, is 
subsequently accepted by the Keeper on being satisfied that is does so comply or 
has been made to so comply. 

(6) This subsection applies where— 5 

10 

15 

20 

25 

30 

35 

(a) no application is made to the Land Court under section 12(1); or 

(b) such an application having been made— 

(i) the application has been abandoned; or 

(ii) the Court makes no order or makes an order under section 12(2)(b). 

 
8 Completion of registration 

(1) The Keeper must complete registration— 

(a) in the case of a first registration, by making up a title sheet for the croft in the 
register in accordance with section 10; 

(b) in the case of a registered croft, by making such amendment as is necessary to the 
title sheet of the croft; 

(c) in either case, by making such consequential amendments in the register as are 
necessary. 

(2) Where the Keeper completes registration under subsection (1), the Keeper must issue to 
the applicant a certificate, authenticated as the Keeper considers appropriate— 

(a) confirming the registration; 

(b) in the case of a first registration (other than of a new croft), noting that the 
registration may be challenged under section 12(1); 

(c) containing such other information as the Keeper considers appropriate. 

(3) Where the certificate relates to a first registration (other than of a new croft), the Keeper 
must at the same time send a copy of it to the Commission. 

(4) A certificate issued under subsection (2) is to be accepted for all purposes as sufficient 
evidence of the registration of the croft. 

(5) In this Part, “certificate of registration” means a certificate issued under subsection (2). 

 
9 Completion of registration: further provision on first registrations 

(1) This section applies where, in relation to a first registration (other than of a new croft)— 

(a) no application is made to the Land Court under section 12(1) before the expiry of 
the period mentioned in section 11(5); or 

(b) such an application having been made— 

(i) the application has been abandoned; or 

(ii) the Court makes no order or makes an order under section 12(2)(b). 

(2) Subject to subsection (3), the Keeper must— 

(a) make such amendment as is necessary of the title sheet of croft; and 

(b) make such consequential amendments in the register as are necessary. 

12
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(3) Where— 

(a) the application for first registration was made as a result of the taking, in relation 
to a croft, of a step mentioned in section 4(3); and 

(b) the Keeper is notified, before the expiry of the period of 6 months beginning with 
the day on which the certificate of registration is issued under section 8(2), of a 
change affecting the croft as a result of the taking of that step, 

5 

10 

15 
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the Keeper must amend the title sheet or, as the case may be, the register accordingly.  

(4) The Keeper must issue to the applicant a certificate, authenticated as the Keeper 
considers appropriate— 

(a) confirming that the registration of the croft may no longer be challenged under 
section 12(1); 

(b) containing such other information as the Keeper considers appropriate. 

(5) The Keeper must at the same time send a copy of the certificate to the Commission. 

(6) A certificate issued under subsection (4) is to be accepted for all purposes as sufficient 
evidence of the registration of the croft. 

 
The title sheet 

10 The title sheet 

(1) The Keeper must make up and maintain a title sheet of every croft registered in the 
register. 

(2) The Keeper must enter in the title sheet— 

(a) a description of the land which comprises the croft that must consist of or include 
a description of it based on the Ordnance Map or such other map as the Keeper 
considers appropriate; 

(b) the name and designation of, as the case may be— 

(i) any tenant of the croft; 

(ii) any owner-occupier crofter of the croft; 

(iii) any landlord of the croft; 

(iv) any owner of the croft; 

(c) any exclusion of indemnity under section 15(4) in respect of the croft; 

(d) such other information as the Keeper considers appropriate. 

(3) The Keeper must issue, to any person applying, a copy, authenticated as the Keeper 
considers appropriate, of any title sheet or any part thereof. 

(4) A copy issued under subsection (3) is to be known as an office copy and is to be 
accepted for all purposes as sufficient evidence of the contents of the original title sheet. 
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Challenge to first registration 

11 Notification of first registration 

(1) Subject to subsection (2), the Commission must, on receipt of a certificate of registration 
under section 8(3), notify any persons mentioned in subsection (3) of the matters 
mentioned in subsection (4). 5 
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35 

(2) The Commission need not notify a person mentioned in subsection (3) where that person 
is the applicant for registration. 

(3) Those persons are— 

(a) the owner of the croft; 

(b) the landlord of the croft; 

(c) the crofter of the croft; 

(d) the owner-occupier crofter of the croft; 

(e) the owner of any adjacent croft; 

(f) the landlord of any adjacent croft; 

(g) the crofter of any adjacent croft; 

(h) the owner-occupier crofter of any adjacent croft. 

(4) Those matters are— 

(a) that the croft has been registered; 

(b) the description of the croft as it is entered in the title sheet; 

(c) the names and designations of any persons entered in the title sheet in accordance 
with section 10(2)(b); 

(d) the right to challenge the registration by applying to the Land Court under section 
12(1); 

(e) the period, mentioned in subsection (5), before the end of which such a challenge 
must be brought. 

(5) That period is the period of 6 months beginning with the date on which the Commission 
receive the copy of the certificate of registration under section 8(3). 

(6) The applicant, on receipt of the certificate under section 8(2) relating to a first 
registration (other than of a new croft), must give public notice of the registration of the 
croft by— 

(a) placing an advertisement, for two consecutive weeks, in a local newspaper 
circulating in the area where the croft is situated; and 

(b) affixing a conspicuous notice in the prescribed form to a part of the croft. 

(7) In subsection (6)(b), “prescribed” means prescribed by the Scottish Ministers by order. 

 
12 Challenge to first registration 

(1) Any person to whom notice is given under section 11(1), or who otherwise is aggrieved 
by the registration of the croft to which the notice relates, may apply before the end of 
the period mentioned in section 11(5) to the Land Court for an order under subsection 
(2)(a) or (b). 
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(2) On receipt of such an application, the Court may— 

(a) make an order that the entry in the register relating to the croft be removed; 

(b) make an order that the entry in the register relating to the croft be modified; 

(c) make no order. 

(3) Before making a decision under subsection (2), the Court— 5 
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35 

(a) must afford the persons mentioned in subsection (4) the opportunity— 

(i) of making representations (whether orally or in writing); and 

(ii) of leading, or producing, evidence; 

(b) may, whether or not any such representations are made, hold a hearing. 

(4) Those persons are— 

(a) the applicant under subsection (1); 

(b) any person mentioned in section 11(3); 

(c) the Crofting Commission; 

(d) the Keeper; 

(e) any other person the Court considers has an interest. 

(5) The Court must give written notice of its decision under subsection (2) to the persons 
mentioned in subsection (4) before the expiry of the period of 21 days beginning with 
the date on which the decision is made. 

(6) Where the Court makes an order under subsection (2)(a) or (b), the Keeper must make 
such amendment to the title sheet of the croft and to the register as is necessary. 

 
Ranking 

13 Ranking 

(1) Registered crofts are to rank according to the date of registration of those crofts. 

(2) Where the date of registration of two or more crofts is the same, those crofts are to rank 
equally. 

 
Rectification and indemnity 

14 Rectification of the register 

(1) The Keeper— 

(a) may, whether on being requested to do so or not; and 

(b) must, on being ordered to do so by the court, 

rectify the register. 

(2) Where the Keeper rectifies the register under subsection (1), the Keeper must give 
written notice of the rectification to— 

(a) any person appearing to the Keeper to be affected by it; 

(b) the Crofting Commission. 

(3) In this section— 

15
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“court” means the Court of Session, the Land Court or the sheriff; 

“rectify”, in relation to the register, means to correct any inaccuracy in it by 
entering something in, amending something in or removing something from the 
register; and “rectification” is to be construed accordingly. 

 
15 Indemnity in respect of loss 5 
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(1) A person who suffers loss as a result of a matter mentioned in subsection (2) is to be 
indemnified by the Keeper in respect of that loss. 

(2) Those matters are— 

(a) a mistake in the register made by the Keeper when making up or amending a title 
sheet or making consequential amendments in the register, the correction of which 
would require rectification of the register; 

(b) a rectification of the register under section 14(1) to correct such a mistake; 

(c) the refusal of the Keeper to make such a rectification; 

(d) the loss or destruction of any document while lodged with the Keeper; 

(e) a mistake such as is mentioned in paragraph (a) in any certificate of registration or 
in any information given by the Keeper in writing or in such other manner as may 
be prescribed by rules made under section 16(1). 

(3) No indemnity is payable in relation to a mistake such as is mentioned in subsection 
(2)(a) until a decision has been made about whether to rectify the register for the 
purpose of correcting the mistake; and the loss suffered as a result of that mistake is to 
be determined in the light of that decision. 

(4) The Keeper may, on registration in respect of a croft, exclude, in whole or in part, any 
right to indemnity under this section in respect of anything appearing in, or omitted 
from, the title sheet of that croft. 

(5) The Scottish Ministers may, by order, prescribe circumstances in which there is to be no 
entitlement to indemnity under this section. 

(6) In subsection (2), “mistake” includes something mistakenly omitted and something 
mistakenly included. 

 
Rules 

16 Rules and fees 

(1) The Scottish Ministers may, after consultation with the Keeper and the Commission, 
make rules— 

(a) regulating the making up and keeping of the register; 

(b) prescribing the form of any search, report or other document to be issued or used 
in connection with this Part and regulating the issuing of any such document; 

(c) regulating the procedure on application for any registration; 

(d) prescribing the form of deeds relating to registered crofts; 

(e) concerning such other matters as seem to Ministers to be necessary or proper in 
order to give full effect to the purposes of this Part. 
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(2) The Scottish Ministers may, by order, prescribe the fees payable in respect of 
registration and in respect of provision by the Keeper of searches, reports, certificates or 
other documents or copies of documents or of information from the register. 

 
Appeals 

17 Appeals 5 
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(1) A person aggrieved by any act or omission of the Keeper under this Part may appeal any 
issue of fact or law arising from that act or omission to the Lands Tribunal for Scotland. 

(2) On an appeal under this section, the Lands Tribunal may order the Keeper to take such 
remedial action as the order may specify, including action to rectify the register. 

 
Consequential amendments of the 1993 Act 

18 Meaning of “croft” etc. 

(1) In section 3 of the 1993 Act (meaning of croft and crofter)— 

(a) in subsection (1), after “subsection (2) below” insert “and to section 3ZA(2)(a)”; 

(b) in subsection (3), at the beginning insert “Subject to section 3ZA(2)(c),”. 

(2) After section 3 insert— 

“3ZA Registered crofts 

(1) This section applies where a holding situated— 

(a) in the crofting counties; or 

(b) as is mentioned in section 3A(1)(b), 

 is registered in the Crofting Register. 

(2) For the purposes of this Act— 

(a) the holding is, from the date of registration, a croft; 

(b) the land which comprises the croft (including any right or land 
mentioned in section 3(4)) is determined by the description of that land 
in the title sheet of the croft; and 

(c) from the date of registration, any person for the time being entered in the 
title sheet of the croft as the tenant of the croft is a crofter. 

(4) Section 3 (other than subsection (2)) does not apply. 

(5) Section 3(2) applies to subsection (2)(a) of this section as it applies to 
subsection (1) of section 3. 

(6) Nothing in this section affects whether, before the date of registration, the 
holding was a croft or any person was the tenant of it.  

(7) In this section— 

 “date of registration” is to be construed in accordance with section 7(4) 
of the Crofting Reform (Scotland) Act 2009 (asp 00); and 

 “title sheet” means the title sheet of the croft made up and maintained 
under section 10(1) of that Act.”. 
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19 Registration of new crofts 

(1) Section 3A of the 1993 Act (new crofts) is amended as follows. 

(2) In subsections (1) and (2), the words from “by entering” to the end are, in both 
subsections, repealed. 

(3) Subsection (4) is repealed. 5 
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35 

(4) After section 3A insert— 

“3AA Registration of new crofts 

(1) This section applies where the Commission make a determination to exercise 
their power under section 3A(1) or, as the case may be, (2), to constitute land 
or, as the case may be, a holding as a croft. 

(2) The application for registration of the land or holding in the Crofting Register 
must not be forwarded to the Keeper under section 6(4)(b) of the Crofting 
Reform (Scotland) Act 2009 (asp 00)— 

(a) until the period mentioned in section 52A(2)(b) has expired without any 
appeal to the Land Court being made; or 

(b) where such an appeal is made, until it is abandoned or the Court 
confirms the Commission’s determination under section 3A(1) or, as the 
case may be, (2). 

(3) In the case of an application for registration of a holding in relation to which a 
determination under section 3A(2) is made, the Commission must not forward 
the application unless they are satisfied— 

(a) that agreement has been reached between the applicant and the owner of 
the land as to an amount to be paid by the applicant to the owner in 
compensation for the holding being constituted as a croft and that the 
amount has been duly paid; 

(b) that the applicant and the owner have agreed that no amount in 
compensation is to be so payable; or 

(c) that any such amount found, by virtue of section 3B, to be so payable has 
been duly paid.”. 

(5) In section 3B of the 1993 Act (compensation for constituting holding as a croft), in 
subsection (1), for “subsection (4)(b)(i) or (ii) of that section” substitute “section 
3AA(3)(a) or (b)”. 

 

PART 3 

DUTIES OF CROFTERS AND OWNER-OCCUPIER CROFTERS 

Crofters’ duties relating to residency, misuse and neglect of crofts 

20 Duties relating to residency, misuse and neglect of crofts 

(1) The 1993 Act is amended as follows. 

(2) After section 5A insert— 
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“Crofters’ duties relating to residency, misuse and neglect of crofts 

5AA Crofters: residency duty 

 A crofter must be ordinarily resident on, or within 16 kilometres of, that 
crofter’s croft.”. 

(3) For section 5B substitute— 5 
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35 

“5B Crofters: duty not to misuse or neglect croft 

(1) A crofter must not misuse or neglect the crofter’s croft. 

(2) A crofter misuses a croft where the crofter— 

(a) wilfully and knowingly uses it otherwise than for the purpose of its being 
cultivated or put to such other purposeful use as is consented to under 
section 5(7); 

(b) fails to use the croft for the purposes of its being cultivated; or 

(c) fails to put the croft to any such use. 

(3) A crofter neglects a croft where the croft is not managed so as to meet the 
standards of good agricultural and environmental condition referred to in 
regulation 4 of, and the schedule to, the Common Agricultural Policy Schemes 
(Cross-Compliance) (Scotland) Regulations 2004 (SSI 2004 No. 518). 

(4) But where the crofter, in a planned and managed manner, engages in, or 
refrains from, an activity for the purpose of conserving— 

(a) the natural beauty of the locality of the croft; or 

(b) the flora and fauna of that locality, 

 the crofter’s so engaging or refraining is not to be treated as misuse or neglect 
as respects the croft. 

(5) If, immediately before the coming into force of section 7 of the Crofting 
Reform etc. Act 2007 (asp 7), the croft was being used for a subsidiary or 
auxiliary occupation by virtue of the right conferred by paragraph 3 of 
schedule 2 to this Act (as that paragraph then applied), any continuation of use 
for that occupation is not to be treated as misuse or neglect as respects the 
croft. 

(6) In this section, “purposeful use” means any planned and managed use which 
does not adversely affect the croft, the public interest, the interests of the 
landlord or the use of adjacent land. 

(7) The Scottish Ministers may, by order, amend the meaning of neglect in 
subsection (3) so as to substitute different standards for those for the time being 
mentioned in that subsection.”. 

 
Duties of owner-occupier crofters 

21 Duties of certain owner-occupiers of crofts 

After section 19A of the 1993 Act insert— 
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“Owner-occupied crofts: duties of certain owners 

19B Meaning of “owner-occupier crofter” etc. 

(1) In this Act, a person is an “owner-occupier crofter” if— 

(a) the person is the owner of a croft; 

(b) the person— 5 
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(i) was the crofter of the croft at the time of acquiring it; or 

(ii) is such a crofter’s successor in title; 

(c) the croft is occupied by— 

(i) the person; or 

(ii) a tenant by virtue of a lease to which section 29B applies; 

(d) the croft has not, at any time since it was acquired as mentioned in 
paragraph (b)(i), been let to any person as a crofter either by virtue of 
section 26J or otherwise. 

(2) In this Act, an “owner-occupied croft” means a croft owned by an owner-
occupier crofter; and “owner-occupier’s croft” is to be construed accordingly. 

 
19C Duties of owner-occupier crofters 

(1) An owner-occupier crofter must comply with each of the duties set out in 
subsection (2). 

(2) Those duties are that the owner-occupier crofter— 

(a) must be ordinarily resident on, or within 16 kilometres of, the owner-
occupier’s croft; 

(b) must not misuse or neglect the croft; 

(c) must— 

(i) cultivate the croft; or 

(ii) put it to another purposeful use, 

 so that every part of the croft either is cultivated or is put to such use; 

(d) must keep the croft in a fit state for cultivation (except in so far as the 
use of the croft for another purposeful use is incompatible with the croft 
being kept in such a state). 

(3) For the purposes of subsection (2)(b), an owner-occupier crofter misuses an 
owner-occupied croft where the owner-occupier crofter— 

(a) wilfully and knowingly uses it otherwise than for the purpose of its being 
cultivated or put to another purposeful use; 

(b) fails to use the croft for the purpose of its being cultivated; or 

(c) fails to put the croft to any such purposeful use. 
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(4) For the purposes of subsection (2)(b), an owner-occupier crofter neglects an 
owner-occupied croft where the croft is not managed so as to meet the 
standards of good agricultural and environmental condition referred to in 
regulation 4 of, and the schedule to, the Common Agricultural Policy Schemes 
(Cross-Compliance) (Scotland) Regulations 2004 (SSI 2004 No. 518). 5 
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40 

(5) But where the owner-occupier crofter, in a planned and managed manner, 
engages in, or refrains from, an activity for the purpose of conserving— 

(a) the natural beauty of the locality of the owner-occupied croft; or 

(b) the flora and fauna of that locality, 

 the owner-occupier crofter’s so engaging or refraining is not, for the purposes 
of subsection (2)(b), to be treated as misuse or neglect as respects the croft. 

(6) If, immediately before the coming into force of section 21 of the Crofting 
Reform (Scotland) Act 2009 (asp 00), the owner-occupied croft was being used 
for a subsidiary or auxiliary occupation by virtue of the right conferred by 
paragraph 3 of schedule 2 to this Act (as that paragraph applied immediately 
before the coming into force of section 7 of the Crofting Reform etc. Act 2007 
(asp 7)), any continuation of use for that occupation is not, for the purposes of 
subsection (2)(b), to be treated as misuse or neglect as respects the croft. 

(7) In this section, “purposeful use” means any planned and managed use which 
does not adversely affect the owner-occupied croft, the public interest or the 
use of adjacent land. 

(8) The Scottish Ministers may, by order, amend the meaning of neglect in 
subsection (4) so as to substitute different standards for those for the time being 
mentioned in that subsection. 

 
19D Division of owner-occupied crofts 

(1) An owner-occupier crofter may not sell any part of the owner-occupier’s croft 
without first dividing the croft into the part which the owner-occupier crofter 
proposes to sell and the part which the owner-occupier crofter proposes to 
retain. 

(2) The owner-occupier crofter may so divide that owner-occupier’s croft only if 
the owner-occupier crofter first obtains the consent of the Commission to that 
division. 

(3) Any division of an owner-occupied croft to which the Commission have given 
their consent by virtue of subsection (2) takes effect when such details of that 
division as the Keeper may require are entered in the Crofting Register. 

(4) Any sale of any part of an owner-occupied croft which is not a new croft 
created by a division under this section, and any deed purporting to sell that 
part, is null and void. 

(5) Where the sale of a part of an owner-occupied croft is null and void under 
subsection (4), the Commission may declare the original croft vacant. 

(6) In this section— 

 “division” means the division of an owner-occupied croft into two or 
more new crofts; and cognate expressions are to be construed 
accordingly; 
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 “original croft” means the owner-occupier’s croft mentioned in 

subsection (1); and 

 “new crofts” mean each of the crofts created by the division of the 
original croft.”. 

 
Commission consent for absence from croft 5 
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22 Consent for absence from croft 

After section 21A of the 1993 Act insert— 

“Consent for absence from croft 

21B Commission consent for absence from croft 

(1) A crofter or an owner-occupier crofter may apply to the Commission for 
consent to be ordinarily resident other than on, or within 16 kilometres of, the 
croft or, as the case may be, the owner-occupied croft. 

(2) Where an application under subsection (1) is made by a crofter, the crofter 
must send a copy of the application to the landlord of the croft. 

(3) The Commission may grant consent only if they consider that there is a good 
reason for the person not to be ordinarily resident on, or within 16 kilometres 
of, the croft or, as the case may be, the owner-occupied croft. 

(4) The Commission may grant consent subject to such conditions as they consider 
it appropriate to impose which may, in particular, relate to the duration of 
absence. 

(5) The Commission must make their decision on an application under subsection 
(1) before the expiry of the period of 28 days beginning with the date on which 
the application is made. 

(6) The Commission must notify— 

(a) the applicant; and 

(b) if the applicant is a crofter, the landlord of the croft, 

 of their decision and the reasons for making it. 

 
21C Extension of consent for absence 

(1) Where the Commission have granted consent under section 21B subject to a 
condition as to the duration of absence, the applicant may, before the expiry of 
the period for which consent has been granted, apply to the Commission to 
extend the duration of the consent.  

(2) Subsections (2) to (6) of section 21B apply to an application under subsection 
(1) of this section as they apply to an application under section 21B(1). 

 
21D Variation of condition in consent for absence 

(1) Where the Commission have granted consent under section 21B subject to a 
condition (other than a condition as to the duration of absence), the applicant 
may, before the expiry of the period for which consent has been granted, apply 
to the Commission to vary the condition. 
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(2) Subsections (2) to (6) of section 21B apply to an application under subsection 
(1) of this section as they apply to an application under section 21B(1).”. 

 
Enforcement of duties of crofters and owner-occupier crofters 

23 Enforcement of duties of crofters and certain owner-occupiers 

After section 26 of the 1993 Act insert— 5 
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“Enforcement of duties 

26A Enforcement of duties of crofters and owner-occupier crofters: general 

(1) This section and section 26B apply where the Commission consider that— 

(a) a crofter is not complying with— 

(i) the duty mentioned in section 5AA; 

(ii) a duty mentioned in section 5B; 

(b) an owner-occupier crofter is not complying with— 

(i) the duty mentioned in section 19C(2)(a); 

(ii) any of the other duties mentioned in section 19C(2). 

(2) In this Act— 

 the “residency duty” means the duty referred to in paragraphs (a)(i) and 
(b)(i) of subsection (1); 

 the “other duties” means the duties referred to in paragraph (b)(ii) of that 
subsection; 

 the “relevant person” means the crofter (in the case of a croft) or the 
owner-occupier crofter (in the case of an owner-occupied croft). 

 
26B Notice of suspected breach of duty 

(1) The Commission must, unless they consider that there is a good reason not to, 
give the relevant person a written notice informing the person that the 
Commission consider that the duty is not being complied with. 

(2) The notice must— 

(a) explain the reasons why the Commission consider that the duty is not 
being complied with; and 

(b) indicate that the relevant person may make representations to the 
Commission before the expiry of the period of 28 days beginning with 
the day on which notice is given to the person (the “representation 
period”). 

(3) The Commission must have regard to any representations received within the 
representation period. 

(4) The Commission may also have regard to any representations received after the 
end of the representation period. 

(5) The Commission must, before the expiry of the period of 14 days beginning 
with the day on which the representation period ends, decide whether the duty 
is being complied with. 
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26C Undertakings: general 

(1) If the Commission decide that a duty is not being complied with, they must, 
before taking any action under section 26H or 26J, give the relevant person a 
written notice giving the person an opportunity to give one or more of the 
undertakings mentioned in section 26D. 5 
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(2) The notice must— 

(a) explain that the relevant person must give the undertaking before the 
expiry of the period of 28 days beginning with the day on which the 
notice is given; 

(b) explain that the giving of the undertaking by the person constitutes 
acceptance by the person that the duty is not being complied with; 

(c) set out what the person must do to comply with the undertaking; and 

(d) explain that if the person complies with the undertaking, no further 
action will be taken against the person in respect of the failure to comply 
with that duty. 

(3) The Commission may accept an undertaking subject to such conditions as they 
consider appropriate. 

(4) The Commission must decide whether to accept an undertaking before the 
expiry of the period of 28 days beginning with the day on which the relevant 
person offers to give the undertaking. 

 
26D Types of undertaking 

(1) The undertakings referred to in section 26C(1) are— 

(a) the residency undertaking set out in subsection (2); 

(b) the misuse or neglect undertaking set out in subsection (3); 

(c) the general undertaking set out in subsection (4). 

(2) The residency undertaking means an undertaking to comply with the residency 
duty before the expiry of such period as the Commission consider reasonable. 

(3) The misuse or neglect undertaking means an undertaking to comply with the 
duty not to misuse or neglect the croft before the expiry of such period as the 
Commission consider reasonable.  

(4) The general undertaking means an undertaking to comply with any of the other 
duties before the expiry of such period as the Commission consider reasonable. 

 
26E Circumstances where the Commission may not take action under section 

26H or 26J 

 The Commission may not take any action under section 26H or 26J if— 

(a) the period for giving an undertaking under section 26C has not expired; 

(b) an undertaking has been given under section 26C and the period for 
complying with the undertaking has not expired; 

(c) an undertaking given under section 26C has been complied with; 
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(d) in the case of a crofter— 

(i) the Commission have consented to the sublet of the croft under 
section 27; 

(ii) an application for consent to sublet has been made under section 
27 and has not been determined; 5 
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(e) in the case of an owner-occupier crofter— 

(i) the Commission have consented to the let of the owner-occupier’s 
croft on a lease to which section 29B applies; 

(ii) an application for consent to such a lease has been made under 
section 29A and has not been determined; 

(f) in the case of failure to comply with the residency duty— 

(i) the Commission have consented to the absence under section 21B; 

(ii) an application for consent for absence, to extend a period of 
absence or to vary a condition imposed in respect of such absence 
has been made under section 21B, 21C or, as the case may be, 21D 
and has not been determined. 

 
26F Commission duty to take action under section 26H or 26J 

(1) If— 

(a) the Commission decide that a duty is not being complied with; and 

(b) none of the circumstances mentioned in section 26E apply, 

 the Commission must take one of the actions mentioned in subsection (2) 
unless they consider that there is a good reason not to. 

(2) Those actions are— 

(a) in the case of a crofter, the tenancy termination procedure under section 
26H; 

(b) in the case of an owner-occupier crofter, the letting procedure under 
section 26J. 

 
26G Division of croft before taking action 

(1) Before taking action under section 26H or 26J, the Commission may, if they 
are satisfied that the condition mentioned in subsection (2) is met, divide a 
croft or, as the case may be, an owner-occupied croft. 

(2) That condition is that— 

(a) the Commission have regard to— 

(i) the use and occupation of the croft or owner-occupied croft; 

(ii) in the case of a croft, the interests of the estate in which the croft is 
located; 

(iii) the sustainable development of the crofting community in the 
locality of the croft or owner-occupied croft; 

(iv) such other matters as the Commission consider appropriate; and 
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(b) the Commission consider that it is fair to divide the croft or owner-

occupied croft. 

(3) Any division of a croft or an owner-occupied croft under subsection (1) takes 
effect when such details of that division as the Keeper may require are entered 
in the Crofting Register. 5 
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(4) Where a croft or owner-occupied croft has been divided under subsection (1), 
the Commission may take action under section 26H or 26J in respect of any or 
all of the new crofts created by the division. 

(5) In this section— 

 “division” means the division of a croft or an owner-occupied croft into 
two or more new crofts; and “divide” is to be construed accordingly; and 

 “new crofts” mean each of the crofts created by a division under 
subsection (1). 

 
26H Crofters: tenancy termination procedure 

(1) If the Commission are satisfied that it is in the general interest of the crofting 
community in the locality of the croft, the Commission must make an order 
terminating the tenancy of the crofter unless they consider that there is a good 
reason not to. 

(2) An order under subsection (1) must be notified to— 

(a) the crofter; and 

(b) the landlord of the croft. 

(3) An order under subsection (1) must specify the date on which it takes effect. 

(4) An order under subsection (1) may not take effect before the expiry of the 
period of 28 days beginning with the later notification under subsection (2). 

(5) If the crofter fails to give up occupation of the croft on or before the day on 
which the order takes effect, the Commission may apply to the sheriff for 
warrant for ejection of the crofter. 

(6) The sheriff must grant the warrant for ejection, except on cause shown by the 
crofter. 

(7) The Commission may recover from the crofter the expenses incurred by 
them— 

(a) in making any application under subsection (5); 

(b) in executing any warrant granted under subsection (6). 

(8) A crofter whose tenancy is terminated by an order under subsection (1) has the 
same rights and liabilities relating to compensation as if the crofter had 
renounced the tenancy at the date on which the order under subsection (1) takes 
effect. 
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26J Owner-occupier crofters: letting procedure 

(1) The Commission must, unless they consider that there is a good reason not to, 
direct the owner-occupier crofter to submit to them, before the expiry of the 
period of 28 days beginning with the day on which the direction is given, a 
proposal for letting the owner-occupier’s croft. 5 
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(2) The Commission must proceed in accordance with subsections (3) and (4)— 

(a) where the owner-occupier crofter has not made a proposal for letting 
before the expiry of the period mentioned in subsection (1), on the expiry 
of that period; or 

(b) where such a proposal is submitted before the expiry of that period, 
before the expiry of the period of 8 weeks beginning with the day on 
which the direction is given unless the Commission approve the 
proposal. 

(3) The Commission must, by public notification, invite applications for letting the 
owner-occupied croft before the expiry of the period specified in the 
notification. 

(4) When the period of notification has ended, the Commission must decide— 

(a) to which of the applicants (if any) to let the owner-occupied croft; and 

(b) after consulting the owner-occupier crofter, on what conditions to let the 
croft. 

(5) Where an owner-occupied croft has been let on conditions set by the 
Commission under subsection (4)(b), the owner-occupier crofter may, before 
the expiry of the period of 28 days beginning with the day of the letting, apply 
to the Land Court for a variation of the conditions so set. 

(6) If the Land Court, on an application under subsection (5), varies the conditions 
of let, any variation takes effect as from the date of the letting. 

 
26K Appeals 

(1) A person may appeal to the Land Court against a decision of the Commission 
under section 26C— 

(a) not to accept an undertaking; 

(b) to impose conditions on such an undertaking. 

(2) A person may appeal to the Land Court against— 

(a) the making by the Commission of an order under section 26H; or 

(b) the giving by the Commission of a direction under section 26J. 

(3) An appeal under subsection (1) or (2) is to be made by way of stated case and 
must be made before the expiry of the period of 21 days beginning with the day 
on which the decision, order or direction is made. 

(4) An appeal under subsection (1) or (2) may be made only on one or more of the 
following grounds— 

(a) that the Commission erred in law; 
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(b) that the Commission made a finding as to a fact material to the decision, 

order or direction but did not have sufficient evidence on which to base 
that finding; 

(c) that the Commission acted contrary to natural justice; 

(d) that the Commission took into account certain irrelevant or immaterial 
considerations; 
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(e) that the Commission failed to take into account certain relevant or 
material considerations; 

(f) that the Commission exercised their discretion in an unreasonable 
manner. 

(5) In an appeal under this section, the Land Court may— 

(a) confirm or revoke the decision, order or direction; 

(b) direct the Commission to make a different decision, order or direction; 

(c) remit the case to the Commission without so directing them. 

(6) The Commission must give effect to the decision of the Land Court on an 
appeal under this section.”. 

 
Letting of owner-occupied crofts 

24 Letting of owner-occupied crofts 

After section 29 of the 1993 Act insert— 

“Letting of owner-occupied crofts 

29A Letting of owner-occupied crofts 

(1) An owner-occupier crofter may not let the owner-occupier’s croft (or any part 
of it) without the consent of the Commission. 

(2) The Commission may, in giving their consent to a proposed lease of an owner-
occupied croft for a period not exceeding 10 years (a “short lease”), impose 
such conditions (other than any relating to rent) as they consider appropriate. 

(3) A lease is void if it is granted— 

(a) without the Commission’s consent; 

(b) in the case of a short lease, otherwise than in accordance with such 
conditions as the Commission may impose. 

(4) The Commission may terminate a short lease granted under this section if— 

(a) a condition imposed under subsection (2) is breached; or 

(b) the tenant fails to comply with a condition of let (other than any relating 
to rent). 

(5) Subsections (1) to (4) do not apply to the letting of any dwelling-house or other 
building forming part of the owner-occupied croft to holiday visitors. 
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29B Status of tenant under a short lease 

 The tenant under a short lease of an owner-occupied croft is not to be treated 
as— 

(a) a crofter; or 

(b) the tenant under a lease constituting— 5 
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(i) a 1991 Act tenancy within the meaning of the Agricultural 
Holdings (Scotland) Act 2003 (asp 11); 

(ii) a short limited duration tenancy within the meaning of that Act; or 

(iii) a limited duration tenancy within the meaning of that Act.”. 

 

PART 4 

FURTHER AMENDMENTS OF THE 1993 ACT 

Disposal of croft land, resumption and decrofting 

25 Extension of period during which sum is payable on disposal of croft land 

In section 14(3) of the 1993 Act (consideration payable in respect of disposal of croft 
land), for “five” substitute “ten”. 

 
26 Consideration of application to resume croft 

After subsection (1A) of section 20 of the 1993 Act (resumption of croft or part of croft 
by landlord) insert— 

“(1AA) In determining whether it is satisfied as mentioned in subsection (1) above 
(and, in particular, whether the reasonable purpose mentioned there relates to 
the public interest) the Land Court— 

(a) may take into account the effect that purpose (whether alone or in 
conjunction with other considerations) would have on the matters 
mentioned in subsection (1AC) below; and 

(b) where the purpose is, or is connected with, the development of the croft 
in respect of which planning permission subsists, may take into account 
the effect such development would have on the croft, the estate and the 
crofting community in the locality of the croft, 

 and must authorise, or refuse to authorise, the resumption of the croft by the 
landlord accordingly. 

(1AB) Subsection (1AA) above is without prejudice to subsection (1D) below. 

(1AC) The matters mentioned in subsection (1AA)(a) above are— 

(a) the sustainability of— 

(i) crofting in the locality of the croft or such other area in which 
crofting is carried on as appears to the Land Court to be relevant; 

(ii) the crofting community in that locality or the communities in such 
an area; 

(iii) the landscape of that locality or such an area; 
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(iv) the environment of that locality or such an area; 

(b) the social and cultural benefits associated with crofting. 

(1AD) In subsection (1AA) above— 

 “development” has the meaning given by section 26 of the Town and 
Country Planning (Scotland) Act 1997 (c.8); 5 
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 “planning permission” is to be construed in accordance with Part 3 of 
that Act; 

 “effect” includes both a positive and negative effect.”. 

 
27 Consideration of decrofting directions 

After subsection (1) of section 25 of the 1993 Act (provisions supplementary to section 
24(3)) insert— 

“(1A) In determining whether they are satisfied as mentioned in subsection (1)(a) 
above (and, in particular, whether the reasonable purpose mentioned there 
relates to the public interest), the Commission— 

(a) may take into account the effect that purpose (whether alone or in 
conjunction with other considerations) would have on the matters 
mentioned in subsection (1B) below; and 

(b) where the purpose is, or is connected with, the development of the croft 
in respect of which planning permission subsists, may take into account 
the effect such development would have on the croft, the estate and the 
crofting community in the locality of the croft, 

 and must give the direction, or refuse to grant the application for it, 
accordingly. 

(1B) The matters mentioned in subsection (1A)(a) above are— 

(a) the sustainability of— 

(i) crofting in the locality of the croft or such other area in which 
crofting is carried on as appears to the Commission to be relevant; 

(ii) the crofting community in that locality or the communities in such 
an area; 

(iii) the landscape of that locality or such an area; 

(iv) the environment of that locality or such an area; 

(b) the social and cultural benefits associated with crofting. 

(1C) In subsection (1A) above— 

 “development” has the meaning given by section 26 of the Town and 
Country Planning (Scotland) Act 1997 (c.8); 

 “planning permission” is to be construed in accordance with Part 3 of 
that Act; 

 “effect” includes both a positive and negative effect.”. 
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Letting of vacant crofts 

28 Requirements to submit proposals for re-letting crofts 

(1) Section 11 of the 1993 Act (intestacy) is amended as follows. 

(2) In subsection (8)(a), after “them” insert “, before the expiry of the period of four months 
beginning with the day on which the notice is given,”. 5 
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(3) Section 23 of the 1993 Act (vacant crofts) is amended as follows. 

(4) In subsection (5)— 

(a) after “them” where it first occurs insert “, before the expiry of the period of two 
months beginning with the day on which the notice is given,”; and 

(b) the words from “, and if,” to the end are repealed. 

(5) After that subsection insert— 

“(5ZA) The Commission must proceed in accordance with subsections (5B) and 
(5C)— 

(a) where no proposals are submitted before the expiry of the period of two 
months mentioned in subsection (5), on the expiry of that period; 

(b) where such proposals are submitted before the expiry of that period, 
before the expiry of the period of three months beginning with the day 
on which the notice under subsection (5) is given unless the Commission 
approve such a proposal.”. 

(6) For subsection (5A) substitute— 

“(5A) Where a croft is declared vacant under section 11(8), the Commission must 
proceed in accordance with subsections (5B) and (5C)— 

(a) where no proposals are submitted before the expiry of the period of four 
months mentioned in section 11(8)(a), on the expiry of that period; 

(b) where such proposals are submitted before the expiry of that period, 
before the expiry of the period of five months beginning with the day on 
which the notice under section 11(8)(a) is given unless the Commission 
approve such a proposal.”. 

 
29 Application to decroft where action being taken to re-let vacant croft 

In section 24 of the 1993 Act (decrofting in case of resumption or vacancy), after 
subsection (3) insert— 

“(3A) The Commission need not consider any application made by the landlord 
under subsection (3) if— 

(a) they have given notice, under section 11(8)(a) or 23(5), requiring the 
landlord to submit proposals for re-letting the croft and the period 
mentioned in section 11(8)(a) or, as the case may be, 23(5) within which 
such proposals must be submitted has not expired; or 

(b) no such proposals having been submitted before the expiry of that period 
or, such proposals having been submitted, no such proposal having been 
approved, they are proceeding in accordance with subsections (5B) and 
(5C) of section 23.”. 
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Enlargement of crofts 

30 Enlargement of crofts 

For section 4 of the 1993 Act (enlargement of crofts) substitute— 

“4 Enlargement of crofts 

(1) This section applies where an owner of land— 5 
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(a) which is not a croft; and 

(b) which does not form part of a croft, 

 agrees to grant a tenancy of that land to a crofter. 

(2) The owner and the crofter may apply jointly to the Commission for a direction 
that the land is to form part of a croft of which the crofter is tenant. 

(3) The Commission may make a direction if they are satisfied that the 
enlargement of the croft— 

(a) would be of benefit to the croft or to the crofter; 

(b) would not result in the area of the enlarged croft substantially exceeding 
30 hectares. 

(4) Where the Commission make a direction, the land forms part of the croft with 
effect from the later of— 

(a) the date of the direction; or 

(b) the date of entry under the tenancy. 

(5) For the purposes of section 6 and paragraph 1 of schedule 2, the rent payable 
for the enlarged croft is the rent agreed by the landlord and the crofter.”. 

 
Commission’s approval and consent 

31 Obtaining Commission approval or consent 

(1) Section 58A of the 1993 Act (obtaining Commission approval or consent) is amended as 
follows. 

(2) In subsection (4)— 

(a) the word “or” immediately preceding paragraph (c) is repealed; and 

(b) at the end of that paragraph insert “; or 

“(d) any other person the Commission consider has a relevant interest in the 
application”. 

(3) After subsection (5) insert— 

“(5A) Despite subsection (4), the Commission may accept an objection submitted 
after the end of the 28-day period if they consider there is a good reason why 
the objection is late.”. 

(4) In subsection (6)— 

(a) after “Commission” insert “must decide the application by”; and 

(b) for paragraphs (a) and (b) substitute— 
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“(a) granting it; 

(b) granting it subject to conditions; or 

(c) refusing it.”. 

(5) For subsections (7) to (10) substitute— 

“(7) In considering their decision on the application, the Commission must have 
regard to the following— 
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(a) in the case of an application relating to a croft— 

(i) whether any person is or will be ordinarily resident on, or within 
16 kilometres of, the croft; 

(ii) whether the croft is being or will be cultivated or put to such other 
purposeful use as is consented to under section 5(7); 

(b) the interests of the estate which comprises the land to which the 
application relates; 

(c) the interests of the crofting community in the locality of that land; 

(d) the sustainable development of that crofting community; 

(e) the interests of the public at large; 

(f) any objections received under subsection (4) or (5A); 

(g) any plan of the Commission approved and published under section 2C; 

(h) any other matter which the Commission consider relevant.”. 

(6) In subsection (11), for the words “; and references in this section to their intervening are 
to their proceeding to such a determination” substitute “or grant it subject to conditions”. 

(7) In subsection (12), the words “and give such notification as is mentioned in subsection 
(10)(a) above” are repealed. 

(8) After subsection (12) insert— 

“(12A) The Commission must, before the expiry of the period of 21 days beginning 
with the day on which the decision under subsection (6) is taken, give notice of 
that decision— 

(a) to the applicant; 

(b) to any person who objected under subsection (4) or (5A); and 

(c) where appropriate and in so far as not already given notice under 
paragraph (a) or (b), to— 

(i) the crofter; 

(ii) the owner-occupier crofter; 

(iii) the landlord; and 

(iv) as the case may be, the grazings committee.”. 

(9) Subsections (13) to (15) are repealed. 

(10) After section 58A insert— 
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“58B Variation of conditions on approval or consent 

(1) This section applies where the Commission grant, subject to conditions, an 
application under section 58A for their approval or consent. 

(2) The Commission may, on an application to them by the person who applied for 
the approval or consent (the “original applicant”), modify the conditions 
imposed by— 
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(a) varying a condition; 

(b) removing a condition; 

(c) adding a condition, 

 as they consider appropriate. 

(3) Where the Commission so modify conditions they must, before the expiry of 
the period of 14 days beginning with the day on which they do so, give notice 
of their decision to— 

(a) the original applicant; 

(b) any other person who was given written notification under section 
58(12A) of the decision to grant the approval or consent subject to 
conditions; and 

(c) any other person the Commission consider has a relevant interest. 

(4) Subsections (2) to (5A), (16) and (17) of section 58A apply to an application 
under subsection (2) of this section as they apply to an application under 
subsection (1) of that section.”. 

 

PART 5 

GENERAL AND MISCELLANEOUS 

32 Pre-consolidation modifications of enactments relating to crofting 

(1) The Scottish Ministers may, by order, make such modifications of enactments relating to 
crofting as in their opinion facilitate, or are otherwise desirable in connection with, the 
consolidation of the law on crofting. 

(2) An order under this section may not be made unless a Bill consolidating the law on 
crofting has been introduced in the Scottish Parliament. 

(3) If an Act resulting from such a Bill is passed, the order comes into force by virtue of this 
subsection immediately before the commencement of that Act. 

 
33 Subordinate legislation 

(1) Any power conferred by this Act on the Scottish Ministers to make regulations, rules or 
orders is exercisable by statutory instrument. 

(2) Any such power— 

(a) may be exercised so as to make different provision for different cases or 
descriptions of case or for different purposes; and 

(b) includes power to make such transitory, transitional or saving provision as the 
Scottish Ministers consider necessary or expedient. 
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(3) Subject to subsections (4) and (5), a statutory instrument containing regulations, rules or 
an order under this Act is subject to annulment in pursuance of a resolution of the 
Scottish Parliament. 

(4) No order under— 

(a) section 32(1); or 5 
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(b) section 34(1) containing provisions which add to, replace or omit any part of the 
text of any Act, 

may be made unless a draft of the statutory instrument containing it has been laid before, 
and approved by a resolution of, the Scottish Parliament. 

(5) Subsection (3) does not apply to an order under section 37(2). 

 
34 Ancillary provision 

(1) The Scottish Ministers may, by order, make such incidental, supplementary or 
consequential provision as they consider appropriate for the purposes of, in consequence 
of, or for giving full effect to, any provision of this Act. 

(2) An order under subsection (1) may modify any enactment (including this Act). 

 
35 Minor and consequential amendments and repeals 

Schedule 2 makes minor modifications and modifications consequential on this Act. 

 
36 Interpretation 

(1) In this Act— 

the “1993 Act” means the Crofters (Scotland) Act 1993 (c.44); 

“certificate of registration” has the meaning given by section 8(5); 

“the Commission” means the Crofting Commission; 

“first registration” has the meaning given by section 4(5); 

“Keeper” has the meaning given by section 3(3); 

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c. 39); 

“new croft” has the meaning given by section 4(5); 

“owner-occupied croft” and “owner occupier’s croft” have the meanings given by 
section 19B(2) of the 1993 Act (as inserted by section 21); 

“owner-occupier crofter” has the meaning given by section 19B(1) of the 1993 
Act (as inserted by section 21); 

“register” has the meaning given by section 3(3); 

“registered” and cognate expressions have the meanings given by section 3(3); 

“title sheet” means the title sheet made up and maintained under section 10(1). 

(2) Other expressions used in this Act which are also used in the 1993 Act have the 
meanings given to them in that Act unless this Act provides otherwise. 
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37 Short title, commencement and Crown application 

(1) This Act is the Crofting Reform (Scotland) Act 2009. 

(2) This Act (other than this section and sections 33 and 34) comes into force on such day 
as the Scottish Ministers may by order appoint. 

(3) Different days may be appointed for different purposes. 5 

(4) This Act binds the Crown. 
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SCHEDULE 1 
(introduced by section 1(3)) 

THE CROFTING COMMISSION 

 

“SCHEDULE 1 
(introduced by section 1(6)) 5 
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THE CROFTING COMMISSION 

Status 

1 (1) The Commission are a body corporate. 

 (2) The Commission are not to be regarded as a servant of the Crown, nor are they 
to be regarded as having any status, privilege or immunity of the Crown. 

 (3) The Commission’s members and employees are not to be regarded as civil 
servants. 

 (4) The Commission’s property is not to be regarded as property of, or held on 
behalf of, the Crown. 

 

General powers 

2 (1) The Commission may do anything which they consider is necessary or 
expedient for the purpose of exercising or in connection with their functions. 

 (2) In particular, the Commission may— 

(a) co-operate with any person in the exercise of the Commission’s 
functions; 

(b) with the approval of the Scottish Ministers, acquire and dispose of land 
and other property; 

(c) enter into contracts; 

(d) charge, in respect of such of their functions as may be prescribed by the 
Scottish Ministers, such reasonable amounts as may be so prescribed. 

 

Membership 

3 (1) Subject to sub-paragraph (2), the Commission are to consist of no fewer than 
five and no more than nine members as follows— 

(a) no fewer than two persons appointed by the Scottish Ministers 
(“appointed members”); and 

(b) no more than six persons elected by virtue of paragraph 7 (“elected 
members”). 

(2) The majority of members are to be elected members unless, by virtue of the 
appointment of a person by the Scottish Ministers under paragraph 6(3) or 9(3), 
such a majority cannot be maintained. 
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(3) The Scottish Ministers must select a member to chair the Commission (the 

“convener”). 

(4) The Scottish Ministers may, by order, modify sub-paragraph (1) above to 
alter— 

(a) the number of members; 5 
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(b) the number of appointed members; 

(c) the number of elected members, 

 but such an order may not contain provision to the effect that the majority of 
members would not be elected members. 

 

Appointed members: eligibility 

4 (1) In appointing members of the Commission, the Scottish Ministers must— 

(a) ensure— 

(i) that each person appointed has knowledge of crofting; and 

(ii) where sub-paragraph (2) applies, that at least one person appointed 
can speak the Gaelic language; and 

(b) be satisfied that no person appointed has any financial or other interest 
that would be likely to affect prejudicially the exercise by that person of 
the functions of a member. 

(2) This sub-paragraph applies where none of the elected members can speak the 
Gaelic language. 

(3) The fact that a person is— 

(a) a crofter; 

(b) a landlord of a croft; 

(c) an owner-occupier of a croft; 

(d) a cottar; or 

(e) a member of the family of any such person, 

 does not of itself constitute an interest mentioned in sub-paragraph (1)(b). 

(4) No person may be appointed as a member of the Commission if that person is, 
or has at any time during the previous year been, a member of— 

(a) the House of Commons; 

(b) the Scottish Parliament; 

(c) the European Parliament. 

 

Appointed members: terms of appointment 

5 Subject to this schedule, an appointed member holds and vacates office on such 
terms and conditions as the Scottish Ministers determine. 
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Resignation and cessation of membership 

6 (1) A person may resign office as a member of the Commission at any time by 
notice in writing to the Scottish Ministers. 

 (2) A person who ceases to be a member of the Commission (other than by virtue 
of being removed under paragraph 9) is eligible to be a member of the 
Commission again (whether by re-appointment or otherwise). 
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(3) Where— 

(a) an elected member resigns office under sub-paragraph (1) or otherwise 
ceases to be a member of the Commission (other than by virtue of being 
removed under paragraph 9); and 

(b) is not replaced by a person such as is mentioned in sub-paragraph (4) 
(whether because of the person’s refusal to accept office as a member or 
otherwise),  

 the Scottish Ministers may appoint (in addition to any person appointed under 
paragraph 3) a person to be a member of the Commission. 

(4) The person referred to in sub-paragraph (3)(b) is a person who— 

(a) was a candidate in the election by virtue of which the elected member 
mentioned in sub-paragraph (3)(a) held office as a member; 

(b) polled, in that election, fewer votes than the elected member so 
mentioned; and 

(c) by virtue of regulations made under paragraph 7, may hold office as a 
member of the Commission. 

 

Elected members: regulations 

7 (1) The Scottish Ministers may, by regulations, make provision for or in 
connection with the election of persons as members of the Commission. 

(2) Without prejudice to the generality of sub-paragraph (1), the regulations may, 
in particular, make provision relating to— 

(a) the voting system to be used for such elections; 

(b) the frequency and timing of such elections; 

(c) the conduct of such elections; 

(d) the constituencies (including boundaries) in which such elections may be 
held; 

(e) persons who are eligible to vote in such elections (including by reference 
to the person’s age); 

(f) the appointment of an individual to act as the returning officer for each 
constituency; 

(g) such an individual’s— 

(i) functions; 

(ii) fees and expenses; 

(iii) tenure and vacation of office; 
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(h) persons who may, and may not, be candidates in elections such as are 

mentioned in sub-paragraph (1) (including by reference to the person’s 
age); 

(i) the number of members of the Commission who may be returned from 
each constituency; 5 
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(j) vacancies amongst elected members, including the circumstances in 
which a person who polled fewer votes in such an election than the 
person who polled most votes may hold office as a member of the 
Commission. 

 

Remuneration, allowances and pensions 

8 (1) The Scottish Ministers must pay to the members of the Commission such 
remuneration and allowances as Ministers may determine. 

(2) The Scottish Ministers may— 

(a) pay (or make arrangements for the payment of); 

(b) make payments towards the provision of; or 

(c) provide and maintain schemes (whether contributory or not) for the 
payment of, 

 such pensions, allowances and gratuities to or in respect of such members and 
former members of the Commission as Ministers may determine. 

(3) The reference in sub-paragraph (2) to pensions, allowances and gratuities 
includes pensions, allowances and gratuities paid by way of compensation for 
loss of office. 

 

Removal of members 

9 (1) The Scottish Ministers may remove a member of the Commission from office, 
by giving notice in writing to the member, if satisfied that the member— 

(a) is insolvent; 

(b) has been convicted of a criminal offence in relation to which the member 
has been sentenced to imprisonment for a period of 3 months or more; 

(c) is incapacitated by physical illness or mental disorder; 

(d) has been absent from meetings of the Commission for a period 
exceeding 6 months without the permission of the convener; 

(e) is otherwise unable or unfit to exercise the functions of a member or is 
unsuitable to continue as a member. 

(2) In sub-paragraph (1)(a), a member is insolvent when— 

(a) the member’s estate is sequestrated; 

(b) the member is adjudged bankrupt; 

(c) a voluntary arrangement proposed by the member is approved; 
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(d) the member enters into a debt arrangement programme under Part 1 of 
the Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17) as 
the debtor; 

(e) the member grants a trust deed for creditors. 

(3) Where— 5 

10 

15 

20 

25 

30 

35 

(a) an elected member is removed from office under sub-paragraph (1); and 

(b) is not replaced by a person such as is mentioned in sub-paragraph (4) 
(whether because of the person’s refusal to accept office as a member or 
otherwise),  

 the Scottish Ministers may appoint (in addition to any person appointed under 
paragraph 3) a person to be a member of the Commission. 

(4) The person referred to in sub-paragraph (3)(b) is a person who— 

(a) was a candidate in the election by virtue of which the removed member 
held office as a member; 

(b) polled, in that election, fewer votes than the removed member; and 

(c) by virtue of regulations made under paragraph 7, may hold office as a 
member of the Commission. 

 

Chief executive, staff and employees 

10 (1) The Scottish Ministers must, after consultation with the convener of the 
Commission, appoint a chief executive of the Commission on such terms and 
conditions as Ministers may determine. 

(2) The Scottish Ministers may provide the services of such staff to the 
Commission as the Commission consider appropriate. 

 (3) The Commission may appoint such employees as the Commission consider 
appropriate. 

 (4) The Scottish Ministers may give directions to the Commission as to the 
appointment of employees under sub-paragraph (3). 

 (5) Such directions may in particular relate to— 

(a) the number of appointments; 

(b) the terms and conditions of employment. 

(6) The Commission must comply with any directions given under sub-paragraph 
(4). 

(7) The Commission may, with the approval of the Scottish Ministers— 

(a) pay (or make arrangements for the payment of); 

(b) make payments towards the provision of; or 

(c) provide and maintain schemes (whether contributory or not) for the 
payment of, 

 such pensions, allowances and gratuities to or in respect of such of their 
employees, or former employees, as the Commission may determine. 
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(8) The reference in sub-paragraph (7) to pensions, allowances and gratuities 

includes pensions, allowances and gratuities paid by way of compensation for 
loss of office. 

 

Quorum 

11 (1) The quorum of the Commission is five members. 5 
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(2) Where there are three or more elected members, the quorum must include no 
fewer than three such members. 

 

Committees 

12 (1) The Commission must establish— 

(a) an audit committee; and 

(b) such other committees as they consider appropriate. 

(2) The audit committee and any other committee of the Commission must comply 
with any directions given to it by the Commission. 

(3) The Commission may appoint as members of any of their committees persons 
who are not members of the Commission. 

(4) But no committee established under sub-paragraph (1) may consist entirely of 
such persons. 

(5) The Commission must pay to a person appointed under sub-paragraph (3) such 
remuneration and allowances as the Scottish Ministers may determine. 

 

Procedure 

13 (1) The Commission may regulate— 

(a) their own procedure; and 

(b) the procedure of any of their committees (including any quorum). 

(2) The convener must, if present, chair meetings of the Commission and any of 
their committees. 

(3) If the convener is not available to chair a meeting of the Commission or a 
committee, the convener is to appoint another member of the Commission to 
chair the meeting. 

(4) The person chairing a meeting of the Commission or any committee has a 
casting vote. 

(5) The Commission must keep a record of their and their committees’ meetings 
and decisions. 

(6) The validity of any proceedings of the Commission or of any of their 
committees is not affected by any vacancy in membership nor by any defect in 
the appointment of a member. 
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Members’ interests 

14 (1) A member of the Commission or any other person who is in any way directly 
or indirectly interested in any matter brought up for consideration at a meeting 
of the Commission or of any committee of the Commission must disclose the 
nature of that interest to the meeting. 5 
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 (2) Such a disclosure must be recorded in the minutes of the meeting. 

 (3) A member or other person making such a disclosure must not take part in any 
deliberation or decision of the Commission or of any committee of the 
Commission with respect to the matter to which the disclosure relates. 

 

Delegation of powers 

15 (1) The Commission may authorise— 

(a) any of their members; 

(b) any of their committees; 

(c) their chief executive; 

(d) any person whose services are provided to them by the Scottish 
Ministers;  

(e) any of their employees, 

 to exercise such of the Commission’s functions (and to such extent) as they 
may determine. 

(2) Sub-paragraph (1) does not affect the responsibility of the Commission for the 
exercise of their functions. 

 

Local assessors 

16 (1) The Commission may appoint a panel of suitable persons (“assessors”) to act, 
when required to do so by the Commission, as assessors for the purpose of 
assisting the Commission in the local execution of their functions under this 
Act. 

(2) Assessors must be ordinarily resident in the crofting counties or in an area 
designated under section 3A(1)(b) of this Act. 

(3) The Commission may make payments to assessors in respect of any— 

(a) loss of earnings; 

(b) expenses (including travelling and subsistence expenses), 

 necessarily suffered or incurred by them for the purpose of enabling them to 
perform their duties as such assessors. 

 

Location of office 

17 The Commission— 

(a) must have their principal office premises in the crofting counties; 
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(b) must not determine where those premises are to be located without that 

location being approved by the Scottish Ministers; and 

(c) must comply with any direction as to the location of those premises 
given by Ministers. 

 

Finance 5 
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18 (1) The Scottish Ministers may— 

(a) pay grants; 

(b) make loans, 

 to the Commission of such amounts as Ministers may determine. 

(2) Any such grant or loan may be paid or, as the case may be, made, on such 
terms and subject to such conditions (including, in the case of a loan, 
conditions as to repayment) as the Scottish Ministers consider appropriate. 

(3) The Scottish Ministers may, from time to time after any grant is paid or loan is 
made, vary the terms and conditions on which it was paid or, as the case may 
be, made. 

 

Accounts 

19 (1) The Commission must— 

(a) keep proper accounts and accounting records; 

(b) prepare in respect of each financial year a statement of accounts. 

(2) The Commission must send the statement of accounts to the Scottish Ministers 
by such date as Ministers may direct. 

(3) The Commission must comply with any other directions which the Scottish 
Ministers may give them in relation to the matters mentioned in sub-paragraph 
(1). 

(4) The Scottish Ministers must, as soon as reasonably practicable after receiving a 
statement of accounts from the Commission— 

(a) send them to the Auditor General for Scotland for auditing; and 

(b) lay the audited statement before the Scottish Parliament. 

(5) The Commission must make their audited statement of accounts available so 
that they may be inspected by any person. 

 

Provision of information to Scottish Ministers 

20 The Commission must provide the Scottish Ministers with such information in 
respect of the exercise, or proposed exercise, of the Commission’s functions as 
the Scottish Ministers may, from time to time, require. 
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Transfer of property, rights and liabilities 

21 (1) Where the Scottish Ministers consider it necessary or expedient to do so to 
facilitate the exercise of functions by the Commission, they may transfer to the 
Commission any property, rights and liabilities to which Ministers are entitled 
or subject. 5 
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 (2) Property, rights and liabilities may be so transferred to the Commission 
whether or not they are otherwise capable of being transferred by the Scottish 
Ministers.”. 

 

SCHEDULE 2 
(introduced by section 35) 

MINOR AND CONSEQUENTIAL MODIFICATIONS 

 
Small Landholders (Scotland) Act 1911 

1 (1) The Small Landholders (Scotland) Act 1911 (c.49) is amended as follows. 

(2) In section 10 (additional statutory conditions), after subsection (2) insert— 

“(2A) Where the holding of a new holder as mentioned in the further proviso to 
subsection (2) is situated in an area designated by order under section 3A(1)(b) 
of the Crofters (Scotland) Act 1993 (c.44) (new crofts), the reference to the 
Board in that subsection is to be construed as a reference to the Crofting 
Commission.”. 

(3) In section 16 (amendment of law as to enlargement of holdings)— 

(a) in the proviso to subsection (1)— 

(i) after “Board”, where it first occurs, insert “(or, in the case of applications 
mentioned in subsection (1A), the Crofting Commission)”; and 

(ii) after “Board”, where it second occurs, insert “(or, as the case may be, the 
Crofting Commission)”; and 

(b) after that subsection, insert— 

“(1A) The applications referred to in subsection (1) which are to be made to the 
Crofting Commission are those for enlargement of holdings situated in an area 
designated by order under section 3A(1)(b) of the Crofters (Scotland) Act 1993 
(c.44) (new crofts).”. 

(4) In section 17 (amendment of law as to vacant holdings)— 

(a) the existing provision becomes subsection (1) of that section; and  

(b) after that subsection add— 

“(2) In the application of subsection (1) to holdings situated in an area designated 
by order under section 3A(1)(b) of the Crofters (Scotland) Act 1993 (c.44) 
(new crofts), references to the Board are to be construed as references to the 
Crofting Commission.”. 

(5) In section 32 (provisions as to statutory small tenants)— 

(a) in subsection (3), after “Board” insert “or, in the case of a holding mentioned in 
subsection (3A), the Crofting Commission”; 
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(b) after that subsection, insert— 

“(3A) The holding referred to in subsection (3) is a holding situated in an area 
designated by order under section 3A(1)(b) of the Crofters (Scotland) Act 1993 
(c.44) (new crofts).”; and 

(c) after subsection (12), insert— 5 
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“(12A) In the application of subsection (12) to landlords and tenants of holdings 
situated as mentioned in subsection (3A), the reference to the Board is to be 
construed as a reference to the Crofting Commission.”. 

 
Succession (Scotland) Act 1964 

2 (1) The Succession (Scotland) Act 1964 (c.41) is amended as follows 

(2) In section 16 (provisions relating to leases)— 

(a) in paragraph (a) of subsection (2A), after “shall” insert “, in the circumstances 
mentioned in subsection (2B) below only,”; and 

(b) after subsection (2A) insert— 

“(2B) The circumstances mentioned in subsection (2A) are that the Crofting 
Commission have— 

(a) given notice under section 23(5) of the Crofters (Scotland) Act 1993 
(vacant crofts) requiring the landlord of the croft to submit proposals for 
re-letting the croft; or 

(b) directed the owner-occupier crofter of the croft to submit a proposal for 
letting the croft under section 26J of that Act (owner-occupier crofters: 
letting procedure).”. 

(3) In section 16A (application of section 58A of the 1993 Act to applications for consent 
under section 16(2A)), subsection (2) is repealed. 

 
Crofters (Scotland) Act 1993 

3 (1) The 1993 Act is amended as follows. 

(2) In section 1 (constitution and general functions of the Crofters Commission), 
subsections (4) and (5) are repealed. 

(3) In section 2 (particular powers and duties of the Commission), the following are 
repealed— 

(a) in subsection (1)— 

(i) the word “developing”; and 

(ii) in paragraph (a), the words from “, the improvement” to the end; and 

(b) subsections (2) and (4). 

(4) In section 3A (new crofts), paragraph (a) of subsection (12) is repealed. 

(5) In section 4A (exchange of crofts), subsection (3) is repealed. 

(6) In section 5A (complaint of breach of statutory conditions), in subsection (2)(a)(ii), for 
“section 5B” substitute “section 26B”. 

(7) In section 8 (assignation of croft)— 
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(a) after subsection (1) insert— 

“(1A) Where a crofter applies for consent to assign a croft by virtue of subsection (1), 
the crofter must— 

(a) notify the Commission as to where the proposed assignee would intend, 
following any such assignation, ordinarily to reside; and 5 
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(b) provide the Commission with any other information it requests in 
connection with the application.”; and 

(b) subsection (2) is repealed. 

(8) In section 9 (division of croft), subsection (2) is repealed. 

(9) In section 10 (bequest of croft), the following are repealed— 

(a) in subsection (2B), the words from “if” to “below,”; 

(b) in subsection (2C)— 

(i) the word “and” where it first occurs; 

(ii) in paragraph (a), the words “the legatee is a member of the deceased 
crofter’s family”; and 

(iii) paragraph (b) and the word “or” immediately preceding it; 

(c) subsections (3) to (4D); and 

(d) in subsection (4E), the words “, (4A) or, as the case may be, (4D)”. 

(10) In section 11 (intestacy), paragraph (d) of subsection (3) is repealed. 

(11) Section 22 (absentee crofters) is repealed. 

(12) In section 23 (vacant crofts)— 

(a) subsection (3A) is repealed; 

(b) in subsection (4)— 

(i) for “subsection (3) of section 22” substitute “subsections (5) and (6) of 
section 26H”; 

(ii) for “it applies” substitute “they apply”; and 

(iii) for “that subsection” substitute “subsection (5) of that section”; 

(c) in subsection (12), at the beginning insert “Subject to subsection (12A),”; and 

(d) after that subsection insert— 

“(12A) Where the owner-occupier is an owner-occupier crofter, this section and 
section 24 have effect as if— 

(a) the owner-occupier crofter were required under subsection (1) of this 
section, within one month of becoming such an owner-occupier crofter, 
to give notice to the Commission of that fact; and 

(b) the reference to a landlord in subsection (2), and any reference to a 
landlord in section 24, included a reference to an owner-occupier 
crofter.”. 

(13) In section 24(2) (decrofting where croft vacant for 6 months), for “section 22(1)” 
substitute “section 26H(1)”. 
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(14) In section 26 (removal of crofter)— 

(a) in subsection (1)— 

(i) the word “or” immediately preceding paragraph (b) is repealed; and 

(ii) after that paragraph insert “, or 

“(c) a crofter has breached the duty mentioned in section 5B(1),”; and 5 

10 

15 

20 

25 

30 

35 

(b) in subsection (3), for “5B” substitute “26H”. 

(15) In section 27 (subletting by crofters), subsection (3) is repealed. 

(16) In section 40 (obtaining of information by Commission), after subsection (1) insert— 

“(1A) The information mentioned in subsection (1) above includes the age and date 
of birth of the owner or occupier of the holding or such other person or class of 
person as may be specified in the notice.”. 

(17) In section 41(2) (information to be entered in Register of Crofts)— 

(a) in paragraph (b), after “name” insert “, age and date of birth”; and 

(b) in paragraph (cd)(ii), for “section 22(1)” substitute “section 26H(1)”. 

(18) In section 50B (use of common grazing for other purposes), the following are 
repealed— 

(a) in subsection (6), the words “, in such manner as the Commission may require,”; 
and 

(b) subsections (7) to (15). 

(19) In section 52A (appeals), the following are repealed— 

(a) subsection (5)(a); and 

(b) subsection (7). 

(20) For section 60 (regulations) substitute— 

“60 Regulations and orders 

(1) Any power conferred by this Act on the Scottish Ministers to make regulations 
or orders is exercisable by statutory instrument. 

(2) Subject to subsection (3), a statutory instrument containing such regulations or 
such an order is subject to annulment in pursuance of a resolution of the 
Scottish Parliament. 

(3) No statutory instrument containing— 

(a) an order under— 

(i) section 2A(1); 

(ii) section 5B(7); 

(iii) section 19C(8); 

(iv) paragraph 3(4) of schedule 1; 

(b) regulations under paragraph 7(1) of schedule 1, 

 may be made unless a draft of the instrument has been laid before, and 
approved by a resolution of, the Scottish Parliament.”. 
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(21) In section 61(1) (interpretation)— 

(a) in the definition of “the Commission”, for “Crofters” substitute “Crofting”; 

(b) for the definitions of “croft” and “crofter” substitute— 

 ““croft”— 

(a) in relation to a croft other than one registered in the Crofting 
Register, has the meaning given by section 3; 
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(b) in relation to a croft registered in that register, has the meaning 
given by section 3ZA(2)(a); 

“crofter”— 

(a) in relation to a croft other than one registered in the Crofting 
Register, has the meaning given by section 3; 

(b) in relation to a croft registered in that register, has the meaning 
given by section 3ZA(2)(c);”; 

(c) after the definition of “functions” insert— 

 ““Keeper” means the Keeper of the Registers of Scotland;”; 

(d) in the definition of “landlord”— 

(i) in paragraph (a), after “croft” where it first occurs insert “other than one 
registered in the Crofting Register”; 

(ii) after that paragraph insert— 

“(aa) in the case of a croft registered in that register, the person for the 
time being entered in the title sheet of the croft as the landlord of 
it;”; 

(e) after the definition of “landlord” insert— 

 ““local authority” means a council constituted under section 2 of the 
Local Government etc. (Scotland) Act 1994 (c.39);”; 

(f)  after the definition of “National Trust for Scotland” insert— 

 ““owner-occupied croft” and “owner-occupier’s croft” have the 
meanings given by section 19B(2); 

 “owner-occupier crofter” has the meaning given by section 19B(1);”; 
and 

(g) after the definition of “the site of the dwellinghouse” insert— 

 ““title sheet” means the title sheet of the croft made up and maintained 
under section 10(1) of Crofting Reform (Scotland) Act 2009 (asp 00);”. 

 
Ethical Standards in Public Life etc. (Scotland) Act 2000 

4 In schedule 3 to the Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7) 
(devolved public bodies), for “The Crofters Commission” substitute “The Crofting 
Commission”. 
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provision about the duties of crofters and certain owner-occupiers of crofts and for the 
enforcement of those duties; to make further amendments to the law on crofting; and for 
connected purposes.

Introduced by: Richard Lochhead
On: 9 December 2009
Supported by: Roseanna Cunningham
Bill type: Executive Bill

50



These documents relate to the Crofting Reform (Scotland) Bill (SP Bill 35) as introduced in the 
Scottish Parliament on 9 December 2009

SP Bill 35–EN 1 Session 3 (2009)

CROFTING REFORM (SCOTLAND) BILL

——————————

EXPLANATORY NOTES

(AND OTHER ACCOMPANYING DOCUMENTS)

CONTENTS

1. As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents 
are published to accompany the Crofting Reform (Scotland) Bill introduced in the Scottish 
Parliament on 9 December 2009:

• Explanatory Notes;

• a Financial Memorandum;

• a Scottish Government Statement on legislative competence; and

• the Presiding Officer’s Statement on legislative competence.

A Policy Memorandum is printed separately as SP Bill 35–PM.
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EXPLANATORY NOTES

INTRODUCTION

2. These Explanatory Notes have been prepared by the Scottish Government in order to 
assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 
have not been endorsed by the Parliament.  

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given.

THE BILL

4. The Bill makes provision to reform and rename the Crofters Commission and to modify 
its statutory functions.  It will establish a new map-based Crofting Register that will be 
maintained by the Keeper of the Registers of Scotland, and which will be developed over time 
through regulatory trigger points that will require crofts to be registered.  The Bill defines a 
category of owner-occupiers known as “owner-occupier crofters” and imposes duties on them 
and on tenant crofters in relation to residency, misuse and neglect of crofts.  The Bill also 
amends provisions in the Crofters (Scotland) Act 1993 (referred to in these Explanatory Notes as 
“the 1993 Act”) on decrofting, resumption, re-letting of vacant crofts and on obtaining consent to 
certain regulatory matters.  A number of other minor and technical amendments to crofting law 
are made.

PART 1 – REORGANISATION OF THE CROFTERS COMMISSION

The Crofting Commission

Section 1: The Crofting Commission

5. Subsection (1) renames the “Crofters Commission” the “Crofting Commission” to reflect 
the changes in function as described in section 2 of the Bill.  Subsection (3) replaces schedule 1 
of 1993 Act with a new schedule 1.  Subsection (4) states that where reference is made to the 
Crofters Commission in any enactment that this is a reference to the Crofting Commission unless 
there is a clear intention to the contrary.

Section 2: General functions of the Crofting Commission

6. Section 2 of the Bill relates to the general functions of the Commission and makes 
amendments to the general functions that were conferred on the Crofters Commission under the 
1993 Act.  Subsection (1) replaces section 1(2) of the 1993 Act.  The effect of this replacement is 
that the Commission will continue to have responsibility for reorganising, regulating and for 
keeping under review matters relating to crofting.  The Commission will also be responsible for 
promoting the interests of crofting, however, the Commission will no longer have responsibility 
for the development of crofting, which was transferred to Highlands and Islands Enterprise on 1 
April 2009 through administrative means.  
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7. Subsection (2) inserts four new sections into the 1993 Act – sections 2A, 2B, 2C and 2D.  
Section 2A enables the Scottish Ministers to confer, remove and modify the functions of the 
Commission by order, however subsection (2) only permits such changes where it is appropriate 
to do so to ensure that the Commission carries out its functions efficiently and effectively.  New 
section 2B requires the Commission to report on its performance, and the Commission is also 
required to assess the issues affecting crofting communities and the contribution crofting has 
made to sustainable development.  In carrying out this requirement, the Commission is required 
to consult each local authority in the area where there are crofts and Highlands and Islands 
Enterprise.   The Scottish Ministers are required to lay a copy of the annual report before the 
Scottish Parliament with any appropriate comments.

8. Section 2C requires the Commission to produce a plan setting out its policy on how it 
proposes to carry out its functions.  This plan must be submitted to the Scottish Ministers within 
6 months from the day after the first election of members of the Commission or the day after
subsequent elections.  This will enable members to create policies as to the running of the 
Commission once they are appointed.  Subsection (3) requires that the Commission consult with 
each local authority in areas where there are crofts, Highlands and Islands Enterprise and any 
other persons or bodies the Commission considers appropriate before preparing its plan.  
Subsection (4) allows Ministers to approve the plan or reject it and direct the Commission to 
submit a revised plan.  Furthermore, subsection (7) requires that where the Commission wish to 
vary their plan, they must consult on the new proposal and seek Ministers’ approval, as outlined 
in subsections (3) and (4).  Once approved, the Commission must make the plan available, as 
outlined in subsection (5).

9. Section 2D refers to the status of a plan approved under section 2C and obliges the 
Commission to have regard to its approved plan when discharging any of its functions.  Also, 
where the Scottish Land Court is considering an appeal against a decision by the Commission, 
they too may have regard to this plan.

PART 2 – THE CROFTING REGISTER 

Duty to establish and maintain register

Section 3: The Crofting Register

10. Section 3 provides for the establishment of a new public register of crofts to be held by 
the Keeper of the Registers of Scotland (referred to hereafter as “the Keeper”).  Subsection (2) 
provides for this register to be known as the “Crofting Register”.  At present, section 41 of the 
1993 Act confers responsibility on the Commission to compile and maintain a Register of Crofts.  
This register is an administrative register, does not contain maps or information on the 
boundaries of crofts and often relies upon crofters and owner-occupiers informing the 
Commission when there is a change to the extent of, or interests in the croft.  The Commission 
will maintain the Register of Crofts until such time as it has been completely replaced by the 
Crofting Register.  The Commission will continue to keep administrative records of regulatory 
decisions it has taken in relation to crofts, however, the new Crofting Register will provide a 
definitive and current record of the extent of, and interests in, a croft.  Once the Crofting Register 
is complete, it will be necessary to repeal the provisions relating to the current register.
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Registration

Section 4: First registration

11. Section 4 outlines the circumstances under which a croft may be registered for the first 
time on the Crofting Register.  Where details of a croft are not registered on the Crofting 
Register, subsection (1) requires that the croft must be registered in the following instances: upon 
the creation of a new croft, subject to section 3AA of the 1993 Act (see paragraph 37), on a 
determination made under section 3A(1) or (2) of the 1993 Act; upon the transfer of any 
ownership of land on which a croft is situated; and in the event of a regulatory trigger that is 
identified under subsection (3).  Under subsection (2), an unregistered croft may be registered 
voluntarily.   

12. Subsection (3) sets out the trigger events which will require the first registration of a 
croft.  These trigger events relate to an application for a regulatory decision that would impact on 
the extent of a croft or the interests in a croft. In some cases, the trigger event relates to the 
giving of notice to the Commission under the 1993 Act.

13. The person who has responsibility for the first registration of a croft will vary depending 
on the regulatory trigger.  For example, if a new croft is established then the applicant will be 
required to register the croft.  This may be either the landowner or the tenant.  In the event of the 
transfer of ownership of land upon which a croft is situated, the new landowner will be 
responsible for registering the croft.  Where crofters make an application to the Commission to 
exchange their crofts, or part of their crofts, the exchanging crofters will be required to register 
their crofts.  If an assignation triggers the first registration of a croft then the applicant crofter 
will be required to register the croft.  The Crofting Commission would not take forward a 
regulatory application it receives unless a registration form has been received for the croft that is 
the subject of the regulatory application

14. Subsection (4) enables the Scottish Ministers to modify the regulatory trigger events by 
order.  This will allow them to add to the list of events, modify the events or remove an event 
requiring first registration.  Subsection (5) defines what is meant by the terms “croft”, “first 
registration” and “new croft”.

Section 5: Registration of events affecting registered crofts

15. In order to ensure that any changes to the extent of, or interests in, a croft are captured in 
the Crofting Register, this section outlines the circumstances in which the Crofting Register must 
be amended.  Subsection (1)(a) states that where there is a transfer of the ownership of land, the 
register must be amended.  Subsection (1)(b) sets out trigger events which will require an 
amendment to the registration of a croft(s).    

16. Subsection (3) enables the Scottish Ministers to modify the regulatory trigger events by 
order.  This will allow them to add to the list of events, modify the events or remove an event 
requiring amendment to the Crofting Register.  As outlined in paragraph 13, depending on the 
associated regulatory application, the person applying to register the croft, or in this case amend 
the register will vary.   

54



These documents relate to the Crofting Reform (Scotland) Bill (SP Bill 35) as introduced in the 
Scottish Parliament on 9 December 2009

5

Section 6: Applications for registration

17. Section 6 outlines the process for registering an interest in a croft or, where a croft has 
already been registered, the process for amending this registration.  Subsection (1) states that an 
application to register a croft must be submitted to the Crofting Commission along with 
registration payment.  

18. Subsection (2) indicates the timings by which an application to register an unregistered 
croft must be submitted.  Where an application is made to create a new croft under 3A of the 
1993 Act, the registration form is submitted at the same time as the regulatory application.  In the 
case of the transfer of the ownership of land upon which crofts are situated the register must be 
updated as soon as reasonably practicable after ownership is transferred.  In the case of a 
regulatory event as outlined in section 4(3) of the Bill, an application for first registration must 
be submitted at the same time as the regulatory application is submitted to the Commission, or in 
the event of a bequest, where the Commission is given notice of the acceptance of the bequest. 

19. Subsection (3) outlines the timings by which an application to amend an existing croft 
registration must be submitted.  In the case of the transfer of ownership of any land upon which 
there are registered crofts, the Crofting Register must be updated as soon as reasonably 
practicable after ownership has transferred. In the case of a trigger event outlined in section 5(2), 
the application must be submitted as soon as reasonably practicable following the event.   

20. Subsection (4) requires the Commission to check the information contained in the 
registration application against the Register of Crofts and, if content, forward this with any 
comments and registration payment to the Keeper.  The process to be followed in relation to a 
first registration of a new croft differs from the process in other cases (see paragraph 37).  
Subsection (5) enables the Commission, before forwarding the registration to the Keeper, to 
request further information in relation to the application.  Subsection (6) outlines the 
circumstances in which the Commission can refuse to forward an application.  These are: the 
applicant has not provided the Commission with further information as requested under 
subsection (5); the applicant has not submitted payment for registration; or the Keeper would be 
unlikely to accept the application under section 7(2) (e.g. because it was frivolous or vexatious).  
Where the Commission refuses to forward an application, the applicant may appeal against that 
decision to the Land Court.  Subsection (8) allows the Scottish Ministers to make regulations 
about when the transfer of ownership occurs for registration purposes.   

Section 7: Acceptance of applications for registration

21. Section 7 outlines the circumstances in which a registration application should be 
accepted.  Whilst subsection (1) requires the Keeper to accept a registration application provided 
it is accompanied by any documents and other evidence that the Keeper requires, subsection (2) 
outlines the circumstances by which the Keeper can reject an application.   The grounds for 
rejecting an application are that:  the boundary of the croft is not sufficiently described by an 
Ordnance Survey map or such other map required by the Keeper; the application is frivolous or 
vexatious; where the application is to amend the registration of a registered croft, the application
does not refer to the title sheet of that croft; or no registration fee has been tendered.
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22. Subsection (3) requires the Keeper to note the date of receipt of registration.  Subsection 
(4) states that the date of receipt of registration will be deemed the date of registration where, 
under subsection (5), the application has been accepted by the Keeper (or where it was not 
initially accepted, has subsequently been accepted) and where under subsection (6) there has 
been no challenge to the registration under section 12(1) or, where such a challenge was made, 
the application has been abandoned or the Court has decided to either make no order or make an 
order under section 12(2)(b).  In the latter case, the Keeper will be informed of any amendment
required to the registration.    

Section 8: Completion of registration

23. Subsection (1) requires the Keeper to complete registration for a new registration by 
making a title sheet for it, or where the croft is already registered, by amending the title sheet and 
in both cases by making consequential changes to the register as necessary (for example, where 
ownership of land is transferred, the name of the landowner featured on the title sheet would be 
amended accordingly).  Under subsection (2), the applicant receives a certificate which confirms 
the registration of a croft; advises that, in the case of the first registration of a croft (other than a 
new croft), the registration is open to challenge; and contains such other information as the 
Keeper considers appropriate.  The process to be followed in relation to a first registration of a 
new croft differs from the process in other cases (see paragraph 37).  Subsection (3) requires the 
Keeper to send a copy of the certificate to the Commission in the event of a first registration.  
Under subsection (4), a registration certificate is sufficient evidence of the registration of the 
croft.   

Section 9: Completion of registration: further provision on first registrations

24. Section 9 applies to the first registration of a croft that is not a new croft (due to the 
slightly different process involved in registering a new croft, registration of a new croft is 
complete once section 8 has been complied with).  Under subsection (3) the Keeper is required to 
amend the register in the event that the Commission take a decision in respect of a regulatory 
application that triggered a requirement to register the croft, where such a decision is made 
within 6 months from the date that the registration certificate was issued.  For example, where a 
regulatory application to enlarge a croft has been agreed within the six months challenge period, 
then the register will be amended accordingly.  Subsection (1) states that this is only possible 
where no challenge has been made to the provisional registration.  Subsection (2) states that the 
Keeper is required to amend the title sheet and make any consequential adjustments to the 
register to reflect the agreed change to the provisional registration.  Subsection (4) requires the 
Keeper to issue a certificate that the registration of a croft may no longer be challenged under 
section 12(1).  The certificate may also contain such other information as the Keeper considers 
appropriate.  This certificate will replace the original registration certificate issued under section 
8(2).  Such a certificate is to be accepted as sufficient evidence of the registration of a croft and 
of the details held on the register, such as the boundary of the croft.

The title sheet

Section 10: The title sheet

25. Subsection (1) requires the Keeper to make up and maintain a title sheet of every croft 
registered in the Crofting Register.  Subsection (2) outlines the information that must be 
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contained on the title sheet.  This includes a map-based description of the registered croft (which 
will provide certainty over the full extent of the land) and the name and designation of persons 
with an interest in the croft i.e. any crofter, owner-occupier crofter, landlord or owner.  The title 
sheet must also give details of any exclusion of indemnity under section 15(4) and contain any 
other information that the Keeper considers appropriate. 

26. Subsection (3) requires the Keeper to issue a copy of the title sheet or part of the title 
sheet upon request.  Subsection (4) requires that this is to be known as an office copy and will 
act as sufficient evidence of the information pertaining to an interest in a croft held on the 
register. 

Challenge to first registration

Section 11: Notification of first registration

27. Section 11 outlines the process by which persons with an interest must be notified of a 
first registration to the Crofting Register.  Subsection (1) requires the Commission, upon receipt 
of a certificate of registration from the RoS under section 8(3), to notify the persons specified in 
subsection (3) of the matters outlined in subsection (4).  Those matters are: that the croft has 
been registered; the description of the croft included in the title sheet; the names and 
designations of persons included in the title sheet; the right to challenge the registration; and the 
period by which such a challenge must be brought.   The person who registers the croft may vary 
according to the regulatory trigger point.  Notification under subsection (3) will ensure that any 
person with an interest is aware of the registration.  Subsection (5) states that the period of 
challenge is 6 months from the Commission receiving a copy of the certificate of registration.  
Subsection (6) requires the applicant, upon receipt of the registration certificate, to give public 
notice of registration, except in the case of a new croft.  They must do this by placing an advert 
in a local newspaper for two consecutive weeks and affixing a conspicuous notice to the 
registered croft in the form prescribed by the Scottish Ministers.  

Section 12: Challenge to first registration

28. Section 12 sets out the circumstances in which a challenge may be brought against a croft 
registration. The croft is effectively provisionally registered when it is first entered on to the 
register and, as such, is open to challenge for a six month appeal period.  If a challenge is made 
within 6 months, the registration becomes permanent once the appeal process has ended and the 
Land Court has made its determination, after which it is no longer open to appeal.  If there is no 
challenge within 6 months, the croft registration becomes permanent and there will be no further 
opportunity for appeal. Subsection (1) allows a person with an interest, or any other person who 
is aggrieved by the croft registration, to apply to the Land Court within the 6 month challenge 
period for the registration to be removed or modified. 

29. Subsection (2) allows the Land Court, upon considering an appeal against the registration 
of a croft, to make an order for the registration to be removed from the Crofting Register, modify 
the entry or make no order.  Under subsection (3), before the Court makes a decision in respect 
of an appeal, the Court must allow the person who made the appeal; any persons mentioned in 
section 11(3); the Crofting Commission; the Keeper; and any other person the Court considers 
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has an interest, to make representations to the court and lead or produce evidence.  The Court 
might also decide to hold a hearing.  

30. Subsection (5) requires the Land Court to give written notice of its decision within 21 
days of making its decision.  Subsection (6) requires the Keeper to make any amendments to the 
title sheet and register which are necessary in the light of the Land Court’s decision. The 
determination of the Land Court is subject to an appeal on a point of law to the Inner House or 
the Court of Session.

Ranking

Section 13: Ranking

31. Section 13 provides for the ranking of registered crofts on the Crofting Register.  It 
requires that a registration is ranked according to the date of registration.  Where the date of 
registration for two or more crofts is the same, these registrations are to be ranked equally. The 
effect of ranking is that where two neighbouring crofts are registered and the boundaries do not 
align, the onus to challenge the boundary between the two crofts falls to the person who was 
second in registering the croft.

Rectification and indemnity

Section 14: Rectification of the register

32. This section makes provision for the rectification of the Crofting Register.  Subsection (1) 
allows the Keeper to rectify the register, and states that the Keeper must rectify the register upon 
being ordered to do so by the court.  Subsection (2) requires that the Keeper must give written 
notice of any rectification to any person affected by the rectification and the Commission.  
Subsection (3) defines what is meant by “court” and “rectify”.  

Section 15: Indemnity in respect of loss

33. Section 15 sets out the circumstances in which the Keeper will be required to indemnify a 
person suffering a loss resulting from the Crofting Register.  Subsection (2) sets out the matters 
which result in indemnifiable loss.  These are: a mistake in the register made by the Keeper in 
making up or amending a title sheet or making consequential amendments, the correction of 
which would require rectification of the register; a rectification of the register under section 
14(1) to correct such a mistake; the refusal of the Keeper to make such a rectification; the loss or 
destruction of any document lodged with the Keeper; and a mistake, in any certificate of 
registration or information given by the Keeper in writing or in a manner prescribed under 
section 16(1), which reflects a mistake made in the register by the Keeper, the correction of 
which would require rectification under section 14(1). Subsection (3) states that no indemnity 
will be payable in relation to an error by the Keeper until a decision has been taken to rectify the 
register and any loss suffered is reviewed in light of any rectification.  Subsection (4) enables the 
Keeper to exclude indemnity in respect of anything appearing in, or omitted from, the title sheet.  
Subsection (5) enables the Scottish Ministers, by order, to prescribe circumstances where there is 
to be no indemnity.  Subsection (6) defines “mistake”.  

58



These documents relate to the Crofting Reform (Scotland) Bill (SP Bill 35) as introduced in the 
Scottish Parliament on 9 December 2009

9

Rules

Section 16: Rules and fees

34. Section 16 outlines the matters in respect of which the Scottish Ministers, after 
consultation with the Keeper and the Commission, may make rules. Subsection (1) states that 
rules may regulate the making up and keeping of the register.  They may also prescribe the form 
of any search, report or other document to be issued or used in connection with the register and 
regulate the issuing of any such document.  The Scottish Ministers may also make rules which 
regulate the procedure for registration application or the form of deeds relating to registered 
crofts.  Finally, rules may be made in relation to such matters as the Scottish Ministers deem be 
necessary or proper in order to give full effect to the purposes of Part 2.  Subsection (2) enables 
the Scottish Ministers to prescribe by order the fees payable in respect of registration and in 
respect of any searches, reports, certificates or other documents or copies of documents provided 
by the Keeper. 

Appeals

Section 17: Appeals

35.  Section 17 outlines the circumstances in which an appeal against an act or omission of 
the Keeper may be made.  Subsection (1) allows for a person aggrieved by an act (or omission) 
of the Keeper to appeal any issue of fact or law arising from the act or omission to appeal to the 
Lands Tribunal for Scotland.  Subsection (2) allows the Lands Tribunal to direct the Keeper to 
take remedial action which may include rectification of the register.

Consequential amendments of the 1993 Act

Section 18: Meaning of “croft” etc.

36. Section 18 sets out new meanings of a croft and a crofter which will be inserted after 
section 3 of the 1993 Act.  This section adds an additional meaning of a croft to the 1993 Act.  
The effect of registration is therefore to provide legal certainty that the holding is a croft.
Subsection (2) inserts new section 3ZA into the 1993 Act. This new section applies to any
holding, situated in the crofting counties or new areas to crofting, which is registered in the 
Crofting Register.  Section 3ZA(2) states that the holding is a croft  from the date of registration; 
that the land which comprises the croft is determined by its description in the title sheet; and that, 
from the date of a registration, any person entered in the title sheet as the tenant of the croft is the 
crofter.  Subsection (6) confirms that nothing in this section affects whether, before registration,
a holding was a croft or any person was a tenant of it.  Subsection (7) defines what is meant by 
“date of registration” and “title sheet”.  The effect of registration, therefore, removes any dubiety 
over who has the rights and responsibilities conferred by the 1993 Act.  

Section 19: Registration of new crofts

37. Section 19 makes amendments of the 1993 Act.  Subsection (4) inserts new section 3AA 
dealing with registration of new crofts.  New section 3AA will apply where the Commission has 
made a determination under section 3A(1) or (2) of the 1993 Act to constitute land, or as the case 
may be, a holding as a croft.  Section 3AA(2) prevents the Commission from forwarding an 
application to register a new croft in the Crofting Register to the Keeper until the period of 
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appeal outlined in section 52A(2)(b) of the 1993 Act has expired or, where such an appeal is 
made to the Land Court, it is abandoned or the Court upholds the Commission’s decision under 
3A(1) of the 1993 Act.  Any challenge against the registration of a new croft differs from the 
appeals process against a croft registration under section 12, as there is no intention to allow for 
a second period of challenge.  There is an opportunity to challenge an application for the 
establishment of a new croft under section 52A of the 1993 Act. 

38. In relation to a decision to establish a new croft under section 3A(2) of the 1993 Act, 
where the application to create the new croft has been submitted by the tenant of a holding, the 
Commission must not forward an application to register the croft unless satisfied: that agreement 
has been reached between the applicant and the owner of the land as to an amount to be paid by 
the applicant to the owner in compensation for constituting the holding as a croft; that the 
applicant and owner have agreed that no amount in compensation is to be payable; or that any 
amount payable by virtue of section 3B (which sets out how the amount of compensation is to be 
determined in the absence of agreement) has been duly paid.  The applicant will receive a 
certificate of registration from the RoS.  Subsection (6) makes consequential amendments to 
section 3B of the 1993 Act.

PART 3 – DUTIES OF CROFTERS AND OWNER-OCCUPIER CROFTERS

Crofters’ duties relating to residency, misuse and neglect of crofts

Section 20: Duties relating to residency, misuse and neglect of crofts

39. This section amends the 1993 Act to clearly set out a tenant crofter’s duties in relation to 
residing within a certain distance of the croft and putting the croft to some form of productive 
use.  There is currently a power in section 22 of the 1993 Act for the Commission to terminate 
the tenancy of the crofter where they are not currently resident on, or within 16 kilometres of, the 
croft, where it is in the general interest of the crofting community.  Section 20 replaces this with 
a clear set of duties on the tenant crofter in respect of residency on, and misuse and neglect of, 
crofts.  Subsection (2) inserts a new section 5AA into the 1993 Act, clearly setting out the duty 
of tenant crofters to be ordinarily resident on, or within 16 kilometres of, the croft they tenant.  

40. Subsection (3) replaces section 5B of the 1993 Act and places a clear duty on tenant 
crofters not to misuse or neglect the crofts they tenant.  The current legislation allows for a 
landlord, or the Commission with the consent of the landlord, to apply to the Land Court for an 
order terminating the tenancy of a crofter in cases of misuse or neglect.    Subsection (2) of new 
section 5B sets out the statutory definitions of “misuse” that the Commission must use to 
determine whether misuse takes place.  These are that the tenant crofter wilfully and knowingly 
uses the croft other than to cultivate it or put it to an approved purposeful use; fails to cultivate it; 
or fails to put it to any such purposeful use.  Subsection (3) sets out the statutory definition of 
“neglect” that the Commission must use to determine whether neglect is taking place and details 
the relevant regulations. This is that the tenant crofter is not keeping the croft in good 
agricultural and environmental condition.    

41. Subsection (4) of new section 5B does, however, permit tenant crofters to act in a way 
that would otherwise constitute misuse or neglect without that being treated as a breach of the 
duty, provided such actions are taken to conserve the natural beauty, or the flora and fauna, of 
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the locality.  Subsection (5) of new section 5B also allows tenant crofters to continue using the 
croft for a subsidiary or auxiliary occupation, if that use was permitted immediately prior to 28 
January 2008 (the date section 7 of the Crofting Reform etc. Act 2007 came into force), without 
that being treated as misuse or neglect.  

42. Subsection (6) of new section 5B defines what is “purposeful use” for the purposes of 
subsection (2)(a) of new section 5B. Subsection (7) provides the Scottish Ministers with power 
to amend, by order, the meaning of neglect. 

Duties of owner-occupier crofters

Section 21: Duties of certain owner-occupiers of crofts

43. Section 21 inserts new sections 19B to 19D into the 1993 Act covering owner-occupier 
crofters.  Subsection 19B(1) defines an “owner-occupier crofter” as being the owner of the croft,
where the person was the tenant who exercised the right to buy the croft (or is that person’s
successor in title), and where the person occupies the croft or has let it to another person on a 
short lease under new section 29A.  Section 19B(2) defines “owner-occupied croft” and “owner-
occupier’s croft”.  These definitions do not exist in current legislation which effectively 
considers owner-occupiers to be “landlords of vacant crofts” who could be required by the 
Crofters Commission, at any time, to submit letting proposals.  In practice, however, the 
Commission tended not to require this if the croft was being occupied and put to purposeful use.  
As a result of amendments of section 23 of the 1993 Act contained in schedule 2 to this Bill, 
owner-occupier crofters will no longer be subject to that regime.  Instead, sections 26A to 26K 
will apply.

44. New section 19C sets out the same duties for owner-occupier crofters as those placed on 
tenant crofters.  Subsection (2) of new section 19C requires owner-occupiers to be ordinarily 
resident on, or within 16 kilometres of, the croft; to not misuse or neglect the croft; to cultivate 
the croft or otherwise put it to purposeful use; and to keep the croft in a fit state for cultivation.

45. Subsection (3) and subsection (4) of new section 19C respectively set out the statutory 
definitions of “misuse” and “neglect” for owner-occupied crofts, in the same terms as apply to 
tenanted crofts.  Subsection (5) of new section 19C also provides that owner-occupier crofters 
may act in a way that would otherwise constitute misuse or neglect, if such actions are taken to 
conserve the natural beauty, or the flora and fauna, of the locality.   

46. Subsection (6) of new section 19C also provides that owner-occupier crofters may 
continue using the croft for a subsidiary or auxiliary occupation, if permitted immediately prior 
to the date on which section 21 of this Bill comes into force, without that being treated as misuse 
or neglect.  Subsection (7) defines what is “purposeful use” for the purposes of subsection 
(2)(c)(ii) of new section 19C.  Subsection (8) provides the Scottish Ministers with power to 
amend, by order, the meaning of neglect.

47. Section 21 also introduces new section 19D which prevents an owner-occupier from 
selling any part of an owner-occupied croft without first dividing the croft with the consent of 
the Commission.  This matches the position for tenant crofters who must obtain the consent of
the Commission before they may divide their crofts. 
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48. Subsection (3) of new section 19D provides that any division approved by the 
Commission takes effect once the details have been recorded in the Crofting Register.  

49. Subsection (4) declares that any sale of part of an owner-occupied croft which is not a 
new croft created through division approved by the Commission is null and void; and subsection 
(5) allows the Commission to declare the original croft vacant.  Subsection (7) provides 
definitions of “division”, “original croft” and “new croft” for the purposes of this section.

Commission consent for absence from croft

Section 22: Consent for absence from croft

50. This section inserts new sections 21B, 21C and 21D into the 1993 Act.  These introduce a 
new concession for both owner-occupier and tenant crofters to be absent from their crofts with 
the permission of the Commission.  This is done on the understanding that there may be valid 
reasons for absence.  Under the 1993 Act, absent owner-occupier crofters could be required to 
submit letting proposals and absent tenants could have their tenancies terminated for failing to 
reside on, or near, their croft. 

51. Section 21B permits the Commission to consent to tenant crofters and owner-occupier 
crofters being ordinarily resident further than 16 kilometres from the croft.  This consent can be 
granted where the Commission has received an application under subsection (1) (which, in the 
case of an application by a tenant crofter, has also been copied to the landlord of the croft under 
subsection (2)).  Subsection (3) of new section 21B states that the Commission may grant 
consent only if they consider there is a good reason for a tenant or owner-occupier crofter to be 
ordinarily resident further than 16 kilometres from the croft.  Subsection (4) empowers the 
Commission to attach conditions, including a time limit, to any consent that it grants in this 
context.

52. Subsection (5) of new section 21B requires the Commission to make a decision on any 
application to be absent within 28 days of the date of application.  The appeal provisions in 
section 52A of the 1993 Act apply to the Commission’s decision under subsection (5).  
Subsection (6) requires the Commission to inform the applicant and, where the applicant is a 
tenant crofter, the landlord of their decision and the reasons for making it.  

53. New section 21C permits an applicant to whom the Commission has granted time-limited 
consent to be absent from the croft to apply to extend the duration of such an absence.  

54. New section 21D permits an applicant to whom the Commission has granted conditional 
consent, other than time-limited consent, to make an application to have the condition varied.  

Enforcement of duties of crofters and owner-occupier crofters 

Section 23: Enforcement of duties of crofters and certain owner-occupiers 

55. This section inserts 10 new sections into the 1993 Act (sections 26A to 26K) setting out 
the arrangements for the enforcement of duties placed on tenant crofters and owner-occupier 
crofters. 
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56. New section 26A sets out to whom, and in what circumstances, new section 26B applies 
in commencing the enforcement provisions where the Commission considers that tenant crofters 
and owner-occupier crofters are not fulfilling their duties to reside on, or within 16 km of, the 
croft and not misuse or neglect the croft (or, in the case of an owner-occupier crofter, any other 
duty inserted by section 21 of the Bill).  Subsection (2) defines “residency duty”, “other duties” 
and “relevant person” for the purposes of these sections. 

57. New section 26B requires the Commission to give written notice to those it considers are 
not fulfilling the duties inserted by sections 20 and 21 of the Bill, unless it considers there is 
good reason not to.  Subsection (2) requires the written notice to explain why the Commission 
considers duties are not being complied with and to give notification that a person subject to the 
notice may make representations to the Commission within a “representation period” of 28 days 
of issue of the written notice. Section 26B(3) requires the Commission to consider all 
representations made within the representation period, although they may also consider 
representations made later (subsection (4)).  Subsection (5) requires the Commission to decide 
whether or not the duties are being complied with no later than 14 days after the “representation 
period” ends. 

58. New section 26C sets out the steps that the Commission must take if they decide, under 
section 26B(5), that a duty is not being complied with, prior to proceeding with the tenancy 
termination and letting procedures introduced by new sections 26H and 26J.  The Commission 
must give written notice to the person in breach providing an opportunity for them to make an 
undertaking to remedy the breach and comply with the duty that has been breached.  New section 
26C(2) details the information a written notice must contain.  Subsection (3) permits the 
Commission to place conditions upon an undertaking given and subsection (4) requires the 
Commission to decide whether or not to accept an undertaking within 28 days of it being offered.

59. New section 26D sets out the types of undertaking that a tenant crofter or owner-occupier 
crofter may give under subsection 26C(2).  Subsection (2) describes the residency undertaking, 
which is an undertaking to comply with the residency duty within such period as the 
Commission considers reasonable.  Subsection (3) describes the misuse or neglect undertaking, 
which is an undertaking to comply with the duty not to misuse or neglect the croft within such 
period as the Commission considers reasonable.  Subsection (4) describes the general 
undertaking, which is a commitment to comply with any of the other duties within such period as 
the Commission considers reasonable.      

60. New section 26E sets out the circumstances in which the Commission may not proceed 
with the tenancy termination and letting procedures introduced by new sections 26H and 26J.  
The Commission may not proceed or take further enforcement action if the period for giving or 
complying with an undertaking has not expired or if an undertaking has been complied with. The 
Commission may also not take further enforcement action where it has consented to, or a tenant 
crofter has applied for consent (where that has not been decided upon) to, sublet the croft or, in 
the case of an owner-occupier crofter, the Commission has consented to, or the owner-occupier 
has applied for consent (where that has not been decided upon) to, let the croft on a “short lease” 
(within the meaning of new section 29A).  Nor may the Commission take further enforcement 
action in respect of a failure to comply with the residency duty where they have either consented 
to the absence or are still in the process of considering an application for consent for absence, 
extending a period of absence or varying an absence condition.  
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61. New section 26F places a duty on the Commission to proceed with the tenancy 
termination and letting procedures introduced by new sections 26H and 26J.  The Commission 
must take action, unless they consider there is a good reason not to, if they decide under section 
26B(5) that a tenant crofter or owner-occupier crofter is not complying with any duty under this 
part of the Bill and none of the circumstances mentioned in new section 26E apply.  Subsection 
(2) requires the Commission to proceed with tenancy termination in respect of tenant crofters, 
and letting procedures in respect of owner-occupier crofters.  

62. New section 26G provides power to enable the Commission to divide a croft before they 
proceed with the tenancy termination and letting procedures introduced by new sections 26H and 
26J.  The Commission may take such action where it considers it fair to divide the croft, but only 
after having given due consideration to the factors stipulated by subsection (2)(a) of section 26G.  
Subsection (2) states that the Commission must consider the use and occupation of the croft, the 
interests of the estate on which the (tenanted) croft is located, the sustainable development of the 
crofting community, and such other matters as the Commission deems appropriate.  Subsection 
(3) provides for a division of a croft, or an owner-occupied croft, under this section to take effect 
when the details are entered on the Crofting Register.  Subsection (4) provides that, where a croft 
has been divided for failure to comply with the duties placed on the tenant crofter or owner-
occupier crofter, the Commission may proceed with the tenancy termination and letting 
procedures introduced by new sections 26H and 26J in respect of either the whole of the original 
croft or any part of the croft.  Subsection (5) defines “division” and “new crofts” for the purposes 
of this section.

63. New section 26H sets out the procedures that the Commission must follow when 
terminating a croft tenancy.  The Commission must, unless they consider there is a good reason 
not to, make an order terminating the tenancy of a tenant crofter if they are satisfied that it is in 
the general interest of the local crofting community.  Subsections (2) to (4) require the order to 
be notified to both tenant crofter and landlord and to specify the date on which it takes effect
(which must not be earlier than 28 days after the later notification of the action (whether that is 
to the tenant crofter or the landlord)).  Subsections (5) and (6) provide for the ejection of the 
crofter if he or she fails to give up occupation of the croft.  The sheriff may refuse to issue a 
warrant for eviction only where the crofter can show cause.  Subsection (7) permits the 
Commission to recover the expenses of applying for a warrant for eviction, and executing that 
warrant, from the crofter.  Subsection (8) gives a crofter whose tenancy has been terminated for 
failure to comply with duties under the Act the same rights (i.e. compensation for permanent 
improvements made to the croft) and liabilities (i.e. rent due) as if the crofter had voluntarily 
renounced their tenancy on the date on which the order terminating the tenancy takes effect.  
This provides all crofters with the same rights and liabilities irrespective of how tenancies are 
ended.

64. New section 26J sets out the procedures that the Commission must follow when requiring 
an owner-occupier crofter to submit letting proposals.  Subsection (1) requires the Commission, 
unless they consider there is a good reason not to, to direct the owner-occupier crofter who has 
failed to comply with a duty under section 19C to submit a proposal, within 28 days of the 
Commission’s direction, for letting the croft.  Subsection (2) requires the Commission to take 
action where the owner-occupier crofter has not submitted a letting proposal within that period 
or has not had a letting proposal approved within 8 weeks of the direction having been given.  
Subsections (3) and (4) require the Commission to invite applications, by public notification, for 
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letting and to set a time period within which applications may be received. When the time period 
set in the public notification has ended, the Commission must decide to whom the croft should 
be let and, in consultation with the owner-occupier crofter, the conditions under which the croft 
is to be let.  Where no applications are received, the Commission may choose not to let the croft, 
thereby rendering it a vacant croft.  Subsection (5) allows the owner-occupier crofter to apply to 
the Scottish Land Court within 28 days of the letting date to vary the conditions set by the 
Commission.  Any variation determined by the Scottish Land Court will take effect from the 
letting date (subsection (6)).  This is similar to the existing procedures for requiring letting 
proposals under the vacant croft provisions in section 23 of the 1993 Act.  A person to whom the 
owner-occupied croft is let under section 26J will, by virtue of section 3(3) of the 1993 Act, be a 
crofter.   

65. New section 26K sets out the rights of appeal to the Scottish Land Court on section 26 
issues.  Subsections (1) and (2) set out the issues which may be appealed.  These are: a decision 
of the Commission not to accept an undertaking or to impose conditions on an undertaking 
(section 26C); the making of an order by the Commission terminating a croft tenancy (section 
26H); and a direction from the Commission for an owner-occupier to present letting proposals 
(section 26J).  There is no specific right of appeal against the Commission’s decision that a duty 
is not being complied with as any right of appeal will follow from the action taken to address this 
determination.  Subsection (3) provides that an appeal may be made by stated case to the Land 
Court (i.e. that Court will consider the facts and arguments as stated by both parties in relation to 
the grounds for appeal as set out in the Act) within 21 days of the decision, order or direction 
appealed against and subsection (4) defines the grounds on which an appeal may be made.  
Subsection (5) sets out the actions the Land Court may take in respect of an appeal and 
subsection (6) requires the Commission to give effect to the decision of the Land Court on an 
appeal under this section.

Letting of owner-occupied crofts

Section 24: Letting of owner-occupied crofts 

66. This section inserts 2 new sections into the 1993 Act (sections 29A and 29B) setting out 
the arrangements for the letting of owner-occupied crofts.

67. Section 29A requires the owner-occupier crofter to obtain the written consent of the 
Commission prior to any letting of an owner-occupied croft.  That might be a letting to a tenant 
as a crofter or it might be a letting to a tenant who, because of section 29B, does not have that 
status.  Subsection (2) permits the Commission to impose conditions, other than in respect of 
rent, in giving their consent to a letting proposal where the letting is for a period of 10 years or 
less (a “short lease”).  Subsection (3) makes void any lease granted without the Commission’s 
consent, or, where the lease is a short lease, any lease not granted in accordance with any 
conditions imposed by the Commission under subsection (2).  Subsection (4) empowers the 
Commission to terminate a short lease if a condition it has attached to their consent has been 
breached or if the tenant fails to comply with a condition of let, other than in respect of rent.  
Subsection (5) clarifies that the conditions imposed under this section will not apply to the letting 
of the croft house, or other buildings on the croft, to holiday visitors.
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68. Section 29B clarifies the status of a tenant under a short lease.  Such tenants will be 
treated as neither a crofter nor a tenant under a tenancy under the Agricultural Holdings 
(Scotland) Act 2003.  Consequently, they will not have the same legal rights as those types of 
tenants.  By virtue of section 3(3) of the 1993 Act, a tenant of an owner-occupier’s croft on a 
lease other than a short lease or a holiday let will be a tenant crofter.  As a result, the owner-
occupier crofter becomes a landlord of a croft and the provisions relating to owner-occupier 
crofters will cease to apply.

PART 4 – FURTHER AMENDMENTS OF THE 1993 ACT

Disposal of croft land, resumption and decrofting

Section 25: Extension of period during which sum is payable on disposal of croft land

69. Section 25 amends subsection (3) of section 14 of the 1993 Act to extend the period 
during which a crofter who has acquired croft land under section 13(1), or a member of that 
crofter’s family who has since obtained title to that land, must pay the landlord one half of the 
profit made following disposal of the land.  The period is extended from 5 years to 10 years.

Section 26: Consideration of application to resume croft 

70. Section 26 amends the 1993 Act by inserting new sections (1AA) to (1AD) into section 
20 of the Act.  Section 20 deals with resumption of croft land and the amendments will allow the 
Land Court to consider additional factors when determining applications to resume.

71. New subsection (1AA) details the additional matters which the Land Court may take into 
account in determining an application to resume croft land and, in particular, in relation to 
satisfying itself, under section 20(1) of the 1993 Act, that the proposed reasonable purpose for 
resumption relates to the public interest. Subsection (1AA)(a) allows the Court to take into 
account the effect the proposed purpose for resumption will have on the issues detailed in new 
section (1AC). These issues include the sustainability of crofting in the locality of the croft and
the sustainability of the crofting community in that area, as well as the sustainability of the 
landscape and environment in that area.  It also allows the Court to consider the effect the 
proposal to resume would have on the social and cultural benefits associated with crofting.  
Subsection (1AA)(b) allows the Court to consider the effects of the purpose of the application 
and reach its own conclusion on whether the proposal and decrofting the land are in the public 
interest, notwithstanding the existence of planning permission.  Subsection (1AD) defines terms 
used in new section (1AA).  Subsection (1AB) provides that new subsection (1AA) does not 
affect the requirement for the Land Court to extend the period of resumption in line with an 
extension of a relevant planning consent.

Section 27: Consideration of decrofting directions 

72. Section 27 of the Bill amends the 1993 Act by inserting new sections (1A) to (1C) into 
section 25 of that Act.  Section 25 of the 1993 Act deals with decrofting and the amendments 
will allow the Commission to consider additional factors when determining applications to 
decroft.  
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73. This will allow the Commission to take into consideration the same factors when 
determining applications to decroft land as the Land Court may consider when considering 
applications to resume croft land following the amendments made by section 26 of the Bill.

74. New subsection (1A) details the additional matters which the Commission may take into 
account in determining a decrofting application and, in particular, in relation to satisfying itself, 
under section 25(1)(a) of the 1993 Act, that the proposed reasonable purpose for decrofting 
relates to the public interest. Subsection (1A)(a) allows the Commission to take into account the 
effect the proposed purpose for decrofting will have on the issues detailed in new section (1B). 
These issues include the sustainability of crofting in the locality of the croft and the sustainability 
of the crofting community in that area, as well as the sustainability of the landscape and 
environment in that area.  It also allows the Commission to consider the effect the proposal to 
decroft would have on the social and cultural benefits associated with crofting.  Subsection 
(1A)(b) allows the Commission to consider the effects of the purpose of the application and 
reach its own conclusion on whether the proposal and decrofting the land are in the public 
interest, notwithstanding the existence of planning permission.  Subsection (1C) defines terms 
used in new subsection (1A).

Letting of vacant crofts

Section 28: Requirements to submit proposals for re-letting crofts

75. Section 28(2) amends section 11 of the 1993 Act, which covers transfers of crofts on 
intestacy.  Subsection (2) requires that, where the Commission declare the croft vacant under 
section 11, a notice to the landlord under that section will require the landlord to submit 
proposals for re-letting the croft before the expiry of four months beginning on the day on which 
notice is given.  

76. Section 28 also amends section 23 of the 1993 Act, which covers vacant crofts and the re-
letting of crofts declared vacant under section 11.  Subsection (4) amends section 23(5) so that, 
where the croft is vacant, the landlord is required to submit letting proposals to the Commission 
within two months from notice being given under section 23(5).  Subsection (5) inserts new 
subsection (5ZA) into section 23.  This new subsection replaces and clarifies some of what was 
formerly provided in section 23(5), namely that, if no proposals are submitted within 2 months, 
the Commission must proceed to invite applications from prospective tenants under subsections 
(5B) and let the croft under subsection (5C).  It also provides that, if proposals are submitted 
within 2 months, the Commission have a further month within which to approve or reject those 
proposals before they must proceed under subsections (5B) and (5C).  If they approve a proposal, 
they need not so proceed.

77. Subsection (6) substitutes a new subsection (5A) for the existing subsection (5A) of 
section 23 of the 1993 Act.  New subsection (5A) relates to the case where a croft is, under 
section 11(8) of the 1993 Act, declared vacant following the death of a crofter (section 11 deals 
with intestacy).  It makes equivalent provision to that made by new subsection (5ZA) in relation 
to vacant crofts, except that in this case the period within which the landlord must submit re-
letting proposals is 4 months.
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Section 29: Application to decroft where action being taken to re-let vacant croft

78. Section 29 inserts a new subsection (3A) into section 24 of the 1993 Act (which deals 
with decrofting in the case of resumption or vacancy).  New subsection (3A) will allow the 
Commission not to consider a decrofting application made by the landlord under section 24(3) if 
the Commission have given notice under section 11(8)(a) or 23(5) requiring re-letting proposals 
to be submitted and the period within which the proposals must be submitted has not expired.  It 
also allows them not to consider such an application where, because no proposals have been 
submitted before the period has expired or, where proposals have been submitted, because none 
have been approved, the Commission are proceeding under section 23(5B) and (5C). So these 
provisions limit consideration by the Commission of decrofting applications in specific 
circumstances.

Enlargement of crofts 

Section 30: Enlargement of crofts

79. Section 30 substitutes a new section 4 for that currently in the 1993 Act.  Presently, the 
1993 Act allows for the enlargement of a croft upon agreement between the crofter and the 
landlord and it is only where this enlargement would result in the croft area exceeding 30 
hectares that a joint application from the landlord and the crofter must be submitted to the 
Commission for approval.  As the intention is for the Crofting Register to capture any significant 
change in the extent of, or interests in, a croft, the new section 4 requires the Commission to 
approve any enlargement of a croft (regardless of the resulting size of the croft) and this in turn 
will require a first registration or amendment to the Crofting Register.  Subsection (3) of new 
section 4 allows the Commission to make a direction for the enlargement of a croft provided that 
the resulting enlargement would be of benefit to the croft or the crofter and would not result in 
the area substantially exceeding 30 hectares.  

Commission’s approval and consent

Section 31: Obtaining Commission approval or consent

80. Section 31 amends section 58A of the 1993 Act, which sets out the procedure to be 
followed in obtaining the consent or approval of the Commission.  The main change is to make 
the current process simpler by requiring the Commission simply to approve applications for 
consent, reject them, or approve them subject to conditions (see section 31(4)).  Subsection (2) 
extends subsection (4) of section 58A of the 1993 Act to allow any person the Commission 
considers to have a relevant interest in the application to object to that application.  Subsection 
(3) amends section 58A to allow the Commission to consider objections submitted after the 28 
day period specified in section 58A(4) if they are satisfied that there is good reason why the 
objection was late.

81. Subsection (4) of section 31 amends section 58A(6) to set out more clearly the options 
open to the Commission in determining an application to which section 58A applies.  Subsection 
(5) replaces sections 58A(7) to (10) with new subsection (7), which sets out the factors to which 
the Commission are to have regard when considering applications.  Subsections (6) and (7) make 
consequential changes to section 58A.
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82. Subsection (8) inserts a new subsection (12A) into section 58A of the 1993 Act and 
details those persons who are to be notified by the Commission of a decision on an application.  
Subsection (10) inserts a new section 58B into the 1993 Act, which sets out the procedure for 
varying the conditions of approval or consent under section 58A as amended.  Subsection (2) of 
new section 58B sets out the Commission’s options for modification of a condition following 
application by the person who applied for the approval or consent and subsection (3) details 
those to be notified of the decision within 14 days of modification.   Subsection (4) of new 
section 5B applies certain aspects of the section 58A procedures (e.g. the form in which an 
application must be made) to applications for modification of conditions under subsection (2) of 
section 58B.

PART 5 – GENERAL AND MISCELLANEOUS

Section 32: Pre-consolidation modifications of enactments relating to crofting 

83. This section of the Bill allows the Scottish Ministers to make an order modifying 
enactments relating to crofting, which they consider to facilitate, or are desirable for,
consolidation of the law on crofting.  Subsection (2) forbids the Scottish Ministers from making 
such an order unless a consolidation Bill has been introduced to the Scottish Parliament.  
Subsection (3) will result in the order modifying enactments coming into force immediately 
before the commencement of a consolidation Act resulting from such a Bill.

Section 33: Subordinate legislation

84. This section of the Bill sets out the procedures by which the Scottish Ministers will be 
able to exercise powers that the Bill gives them to make subordinate legislation.  All regulations, 
rules and orders will be made by statutory instrument.

Section 34: Ancillary provision 

85. This section of the Bill enables the Scottish Ministers to make incidental, supplementary 
and consequential provision by order if they consider it to be appropriate for the purposes of the 
Bill or to be in consequence of, or for giving full effect to, any provision of the Bill.  Subsection 
(2) allows for such an order to modify any enactment, including the Bill itself.

Section 35: Minor and consequential amendments and repeals

86. This section gives effect to schedule 2 of the Bill.  Schedule 2 contains minor and 
consequential amendments and repeals of other legislation.

Section 36: Interpretation 

87. This section defines a number of expressions as they are used in the Bill.

Section 37: Short title, commencement and Crown application

88. This section provides for the Bill to come into effect on a day or days appointed by order 
by the Scottish Ministers.
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SCHEDULE 1 – THE CROFTING COMMISSION

89. Schedule 1 is introduced by section 1(3) of the Bill and replaces the existing schedule 1 
to the 1993 Act.

90. Paragraph 1 of new schedule 1 to the 1993 Act establishes the status of the Crofting 
Commission.  The Commission will be a corporate body.  Sub-paragraph (3) states that the 
Commission’s members and employees are not to be regarded as civil servants; however, 
paragraph 10(2) enables the Scottish Ministers to continue to supply staff to the Commission and 
such staff continue to be civil servants. 

91. Paragraph 2 outlines the general powers of the Commission.  Sub-paragraph (1) enables 
the Commission to do anything it considers necessary or expedient to enable it to effectively 
carry out its functions.   Sub-paragraph (2)(d) gives the Commission the power to charge in 
respect of its functions and the Scottish Ministers the power to determine the appropriate level of 
fees. 

92. Paragraph 3 outlines the proposed membership of the Commission.  Sub-paragraph (1) 
indicates that there are to be a maximum of nine members, of whom no fewer than two should be 
persons appointed by the Scottish Ministers and no more than six should be elected members.  
There will therefore be two types of members: “elected members” and “appointed members”.
The Scottish Ministers are also to select one of the members (appointed or elected) of the 
Commission to be the convener.  The majority of the Commission are to be elected members 
unless such a majority cannot be maintained.  This could occur if an elected member resigns or is 
removed from office and there are no other candidates available from the Commission elections 
(who originally polled too few votes to become a member of the Commission) to fill this role.   
Sub-paragraph (4) allows the Scottish Ministers to vary the number of members, elected 
members and appointed members by order but any order must ensure the elected members are 
always in the majority.  

93. Paragraph 4 sets out the eligibility requirements for appointed members of the 
Commission.  Each appointed member would need to have a knowledge of crofting and have no 
financial interest which could prejudice their role as a member.  In addition, if none of the 
elected members speaks the Gaelic language, then at least one appointed members must speak 
the Gaelic language.  Sub-paragraph (3) lists different types of interests which would not be 
considered interests that might prejudice the ability of an appointed member to carry out their 
functions. 

94. Paragraph 5 enables the Scottish Ministers to determine the terms and conditions of 
appointment of an appointed member.   

95. Paragraph 6 allows for members of the Commission to resign from office at any time 
provided they do so in writing to the Scottish Ministers.  Sub-paragraph (2) allows a person who 
is no longer a member of the Commission to be re-appointed at a later date provided they were 
not removed from office by the Scottish Ministers. Sub-paragraph (3) allows the Scottish 
Ministers to appoint a replacement member of the Commission where an elected member resigns 
or otherwise ceases to be a member of the Commission (other than being removed from the 
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Commission) and is not replaced by another candidate from the elections as outlined in sub-
paragraph (4).   

96. Paragraph 7 enables the Scottish Ministers to make regulations governing the elections of 
members of the Commission.  Under sub-paragraph (2), such regulations may include provision
for the voting system to be used during these elections and their frequency and timings.  They 
will make provision for the conduct of elections and the constituencies in which an election 
would be held.  They will determine who will be eligible to vote during elections.  Regulations 
will also provide for the appointment of a returning officer to oversee the running of the 
elections and will determine that officer’s functions; fees and expenses; and tenure and vacation 
of office.  The regulations will determine who may and may not stand for elections, including by 
reference to a person’s age.  The number of members returned from each constituency will be 
decided.  Finally, where there is a vacancy on the Commission, the regulations will outline the 
circumstances in which a person, who has polled fewer votes during an election than the person 
vacating membership of the Commission, might fill the vacancy.

97. Paragraph 8 requires the Scottish Ministers to determine the rate of remuneration and 
allowances for members and to pay such remuneration and allowances.  It also allows the 
Scottish Ministers to make arrangements for the payment of pensions, allowances and gratuities 
to current and former members of the Commission.

98. Paragraph 9 sets out the circumstances in which the Scottish Ministers may remove a 
member from office.  This requires Ministers to give notice to the member in writing if they are 
satisfied that the member: is insolvent; has been convicted of a criminal offence which results in 
imprisonment for 3 months of more; is incapacitated by physical illness or mental disorder; has 
been absent from meetings of the Commission for 6 months or more without the convener’s 
permission; or is otherwise deemed unable or unfit to exercise their functions as a member.  Sub-
paragraph (2) sets out the circumstances in which a member will be considered insolvent.  Where 
there is a vacancy in the Commission as a result of an elected member being removed from 
office, the regulations will outline the circumstances in which a person, who has polled fewer 
votes during an election than the person vacating membership of the Commission, might fill the 
vacancy.

99. Paragraph 10 sets out the arrangements for the appointment of the chief executive and
staff of the Commission. Sub-paragraph (1) requires the Scottish Ministers to consult with the 
convener of the Commission before appointing a chief executive. As is currently the case under 
the 1993 Act, under sub-paragraph (2) the Scottish Ministers will continue to be able to provide 
staff to the Commission and such staff will remain civil servants.    Sub-paragraph (3) also 
provides the Commission with the ability to appoint its own employees, which will provide it 
with flexibility in the long term to meet staffing requirements.  Sub-paragraphs (4) to (6) provide
the Scottish Ministers with the ability to make directions to the Commission (which must be 
complied with) in relation to the number of employees who may be appointed and their terms 
and conditions of employment.  Sub-paragraph (7) provides the Commission with the power to 
pay, or make arrangements for the payment of, such pensions, allowances and gratuities as the 
Commission determines.  This is subject to the approval of the Scottish Ministers.

71



These documents relate to the Crofting Reform (Scotland) Bill (SP Bill 35) as introduced in the 
Scottish Parliament on 9 December 2009

22

100. Paragraph 11 provides for the quorum of the Commission to be five and, provided there 
are three or more elected members, it must include no fewer than three elected members, 
ensuring that crofters are always in the majority when a decision is being taken by the 
Commission.  There will always be at least three elected members unless more than three 
members have been replaced due to resignation or through removal from office.

101. Paragraph 12 sets out requirements for the Commission to establish committees, 
including an audit committee and such other committees as they consider appropriate.  Sub-
paragraph (3) allows the Commission to appoint members to their committees but does not 
require these persons to be members of the Commission.  Sub-paragraph (4) qualifies this by 
preventing any committee from consisting solely of non-members of the Commission. 

102. Paragraph 13 sets out the procedure of the Commission and its committees.  Sub-
paragraph (1) allows for the Commission to determine its own procedure and the procedure of its 
committees.  Sub-paragraphs (2) and (3) require the convener of the Commission to chair 
meetings or to appoint another member to act as chair where they are unavailable.  Sub-
paragraph (6) enables the Commission, or committees of the Commission, to continue with their 
proceedings even where a vacancy arises on the Commission or committee or where there has 
been a defect in the appointment of a member.

103. Paragraph 14 deals with member interests, with sub-paragraph (1) requiring a member of 
the Commission or a person with a direct or indirect interest in any matter being considered at a 
meeting of the Commission to disclose their interests.  Sub-paragraph (3) prevents a person who 
has declared an interest from taking part in any deliberation or decision on a matter in which they 
have an interest.

104. Paragraph 15 will allow the Commission to delegate its functions.  Sub-paragraph (1) 
provides for the Commission to delegate its functions to: any of its members; any of its 
committees; their chief executive; any person whose services are provided to them by the 
Scottish Ministers; and any of their employees.  The Commission will have the ability to 
determine the type of functions it can delegate and the extent to which these functions can be 
carried out on its behalf.  Sub-paragraph (2) specifies that the Commission continue to have 
responsibility for the exercise of their functions even after a function has been delegated.

105. Paragraph 16 enables the Commission to appoint a panel of local assessors to assist them 
in the local execution of their functions.  This continues the present arrangements for the 
appointment of assessors under the 1993 Act.  Assessors are required to be resident in the 
crofting counties or in the new areas to crofting, and sub-paragraph (3) enables the Commission 
to pay them for any expenses or loss of earnings resulting from their role. 

106. Paragraph 17 requires the Commission to have its main office in the crofting counties.  
The Commission’s determination of the location of its premises must be approved by the 
Scottish Ministers.

107. Paragraph 18 sets out proposed financial arrangements for the Commission.  Sub-
paragraph (1) enables the Scottish Ministers to pay grants or make loans to the Commission.  
This allows the Scottish Ministers to provide the Commission with grant-in-aid. Sub-paragraph

72



These documents relate to the Crofting Reform (Scotland) Bill (SP Bill 35) as introduced in the 
Scottish Parliament on 9 December 2009

23

(2) enables the Scottish Ministers to determine the terms and conditions of such loans and grants 
and sub-paragraph (3) allows Ministers to vary these terms and conditions.  

108. Paragraph 19 requires the Commission to prepare accounts.  Sub-paragraph (1) requires
the Commission to keep a proper set of accounting records and prepare a statement of accounts 
each year.  This statement of accounts must be sent to the Scottish Ministers on a specified date 
as directed. Sub-paragraph (5) requires the Commission to make audited accounts available for 
public inspection.

109. Paragraph 20 requires the Commission to provide the Scottish Ministers with information 
on the exercise or proposed exercise of their functions as required.

110. Paragraph 21 enables the Scottish Ministers to transfer property, rights and liabilities to 
the Commission where it is considered expedient to do so.

SCHEDULE 2 – MINOR AND CONSEQUENTIAL MODIFICATIONS

111. Schedule 2 sets minor and consequential amendments to the Small Landholders 
(Scotland) Act 1911; the Succession (Scotland) Act 1964; the Crofters (Scotland) Act 1993; and 
the Ethical Standards in Public Life etc. (Scotland) Act 2000.

112. Schedule 2 makes particular provision in relation to the transfer of responsibility for 
small landholdings.  It extends the Commission’s regulatory powers for small landholdings in 
the crofting counties to include any areas designated by order as new crofting areas.  Also, small 
landholdings in Scotland have previously been regulated by the Scottish Ministers as the 
successor to the Board of Agriculture, with the most frequent regulatory action being in relation 
to vacant holdings, and similar to decrofting procedures.  Schedule 2 to the Bill amends the 
Small Landholders (Scotland) Act 1911 to extend the powers of the Commission in the crofting 
counties to include any areas designated by order, to regulate vacant holdings; regulate 
construction of additional dwellings; regulate merger and amalgamation of holdings; and suggest 
model forms of agreements.

113. Where two or more landhold units have been amalgamated, or a landhold unit joined with 
a larger unit the resultant holding is deemed to be a larger agricultural unit, currently this would 
render them ineligible for conversion to crofts, however the Bill makes provision for the
acceptance of applications even if a landhold holding is comprised within a larger agricultural 
unit.  
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FINANCIAL MEMORANDUM

INTRODUCTION

114. This document relates to the Crofting Reform (Scotland) Bill introduced in the 
Scottish Parliament on 9 December 2009.  It has been prepared by the Scottish Government in 
order to satisfy Rule 9.3.2 of the Parliament’s Standing Orders.  It does not form part of the Bill 
and has not been endorsed by the Parliament.

115. This document sets out the financial implications of the Crofting Reform (Scotland) Bill.  
It should be read in conjunction with the Policy Memorandum and the Bill itself.  

PART 1 – REORGANISATION OF THE CROFTERS COMMISSION

Costs to the Scottish Government 

116. In 2008-09, the Government spent £3.8m defraying the costs of the Crofters Commission.  
The future budget for the Commission will fall as responsibility for administering crofting grants 
has been transferred to the Government’s Rural Payment and Inspections Directorate and 
crofting community development to Highlands and Islands Enterprise.  However, there will be 
no savings to the Government as it will continue to meet the costs of these transferred 
responsibilities.. There will be a slight increase in the Government’s costs in association with 
Part 1 of the Bill, associated with the changes to the membership arrangements for the 
Commission.  Part 1 of the Bill proposes that the Commission should, in future, receive grant-in-
aid and be responsible for managing their own budget.

117. In order to increase the representativeness and accountability of the Commission it is 
proposed that the majority of members on the Commission should be crofters elected by crofters.  
The Commission will consist of up to nine members, six of whom it is intended would be 
registered crofters, with the remainder being Ministerial appointees.  These arrangements will
replace the existing arrangements, under which all members are appointed.

118. In order to elect members to the Commission, it is proposed that elections would take 
place every 5 years.  It is anticipated that, if Royal Assent were to be received in summer 2010, 
preparation for elections of members of the Commission would begin shortly after in order to 
establish an electoral roll. This would enable elections to take place any time after the roll has 
been established.  There are around 18,000 crofts that are occupied by an estimated 10 to 12,000 
crofting households1.  It is proposed that the crofting areas would be broken down into six 
constituencies, with one member representing each constituency.  The elections would be 
conducted through a postal vote and would be overseen by the returning officer for the local 
authority.  There would be a one-off cost associated with the establishment of an electoral roll 
which it is estimated would cost approximately £25,000, which would be incurred in financial 
year 2010-11.  It is proposed that this roll would be formed by updating the names and addresses 
of crofters in the present Register of Crofts as held by the Crofters Commission.  This exercise 
would require a letter to be sent to every registered crofter to check the accuracy of their details 

1 http://www.crofterscommission.org.uk/What-is-Crofting.asp
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on the current register.  The cost of this exercise would relate to staff time and associated 
administrative costs.  

119. The Crofters Commission currently spends £148,000 per annum on the pensions, salaries 
and associated costs of its six Commissioners and Convener. It is proposed that there would be 
up to nine members of the Commission which would add approximately £37,000 per annum of 
additional expenditure to the Commission’s costs bringing the total cost of the Commission’s 
membership to £185,000 per annum.  These projected figures include travel and subsistence 
claims which will vary. 

120. The table below outlines the current costs to the Crofters Commission for the 
administration of regulatory applications.

Type of regulatory application Average no. of 
person days per 

application

Average cost per 
application (£s)

Assignation and family assignation 1.6 844
Succession, transfer by executor, bequests 1.0 530
Decrofting house sites and feus 1.3 777
Decrofting part and whole 2.7 1,504
Subletting 2.9 1,532
Subdivision and division 3.2 1,615
Reletting and letting 2.7 1,424
Apportionments 6.6 3,485
Crofter forestry 1.0 500

Table 1: Costs of processing regulatory applications – based upon 2007-08 figures

121. In addition to providing the Commission with grant-in-aid, the Bill provides the
Commission with the power to fix and recover charges for the service of processing regulatory 
applications.  Currently, the entire costs for the administration of regulatory applications are met 
by the taxpayer.  No decision has yet been taken as to the type of regulatory applications the 
Commission might charge for, nor has a decision been taken as to what proportion of costs the 
applicant might be expected to meet.  

122. The consultation paper asked what the proportion of costs for processing regulatory 
applications should be between the individual applicant and the tax payer.  Of those who 
answered the question, 51% of respondents supported the proposition that there should be a 
balance of costs between the individual applicant and the taxpayer.  A small number of 
respondents suggested that applicants should only pay towards the cost of processing regulatory 
applications whereby they would be the main beneficiary; namely decrofting and apportionment 
applications.  Any fee charged for regulatory activities would be used to cover costs incurred by 
the Crofters Commission from processing regulatory applications.

Costs to local authorities

123. There would be a cost to the local authority associated with elections as local returning 
officers would be responsible for overseeing the electoral process.  It is considered that there 
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would be efficiencies given the experience of local returning officers in dealing with elections.  
It is estimated that the total cost of each election would be in the region of £100,000 every five 
years based on estimates provided by Highland Council.  The table below provides a breakdown 
of anticipated costs.  The Government would reimburse local authorities for the costs incurred 
holding elections to the reformed Crofters Commission. 

Associated cost Totals
Fixed costs
Postage (13,000 x 30p per item)       £3,900
Printing envelopes and leaflets         £10,000
Press advertising                               £10,000

£23,900

Issue of ballot papers
Postage                                             £4,200
Printing                                             £15,000

£19,200

Return of ballot papers (assuming 90% turnout) Postage costs only £4,200
Count (electronic)
Based on Cairngorms National Park Authority election 2007

£20,000 if single count
OR

Count (manual – single site)
40 staff @ £6.00 ph for 8 hours        £2,000
contingency                                       £1,000

£3,000

Other (including expenses and contingency) £30,000
Total (electronic count) £97,300
Total (manual count) £80,300
Table 2: Costs associated with administering Commission elections

Costs to other bodies, individuals and businesses

Costs to crofters

124. If the Commission were to charge a fee for the administration of regulatory applications, 
then crofters would incur associated additional expenses. 

PART 2 – THE CROFTING REGISTER

Costs to the Scottish Government 

125. The Scottish Government will incur additional costs in relation to the proposal to 
establish a new Crofting Register to enable crofters to register the extent of, and interests in, their 
croft which, in turn, would provide them with greater legal certainty over their crofting interests.  
Presently, the Crofters Commission has legal responsibility for maintaining a Register of Crofts 
but the Bill provides for the Registers of Scotland (RoS) to take on responsibility for establishing 
and maintaining a new Crofting Register. 

126. The Scottish Government has agreed that it will meet the capital costs associated with 
establishing the Crofting Register.  RoS have estimated that the likely capital costs associated 
with establishing a Crofting Register would range between £1.05m and £1.6m including
VAT. There would also be set-up project costs in the region of £243,285, which would be 
spread over three years. RoS have also estimated that the annual running costs of the register 
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would be between £110,000 and £164,000.  Whilst the Government would meet the capital and 
set-up costs of the register, it is intended that the annual running costs will be covered by the 
receipt of registration fees.  RoS have indicated that the register would take up to 2 years to 
establish, and work to establish the register would only begin upon the Bill receiving Royal 
Assent.   

127. If, for example, the total set-up costs of the register are £1.5m (including project costs 
outlined in paragraph 126), and the Bill were to receive Royal Assent in summer 2010, then the 
following payment profile might be expected in the following financial years:  

Year payment due Payment (£) 
2010-11 187,500 
2011-12 375,000 
2012-13 937,500 

Table 3: Capital payment profile of Crofting Register  

128. This payment profile assumes that first payment would be made upon the implementation 
of the design phase of the register, expected in 2010.  It is anticipated that the next payment will 
be due at the beginning of the design phase in 2011.  The final payment would be due to 
commence the delivery of the register in 2012.  

129. The running costs will depend on the level of automation and e-enablement that could be 
delivered by the system.  The following two tables outline the anticipated receipts from 
registration and costs to RoS in servicing the register, depending on the level of service charge 
and the level of registration fee (which is outlined in paragraph 130).  The cost of registration 
will depend upon the service charge RoS is charged by from its contractor, BT, which will vary 
between 6% per annum and 10% per annum.  

 2012-13 
(£s) 

2013-14 
(£s) 

2014-15 
(£s) 

Income 163,930 160,550 152,100 
Income from applications – FR 2,535 4,225 8,450 
Income from applications – DW    
BT cost -138,700 -138,700 -138,700 
BT service charge    
Staff cost    
RO2 time 0.13 FTE -4,043 -4,091 -4,139 
SO1 time 0.7 FTE -16,033 -16,259 -16,464 
SO2 time 0.26 FTE -4,956 -5,036 -5,117 
TOTAL 2,733 689 3,870 
Table 4:  at 10% service delivery charge 
FR – first registration @ £130  DW – amendment to registration @ £65   

77



These documents relate to the Crofting Reform (Scotland) Bill (SP Bill 35) as introduced in the 
Scottish Parliament on 9 December 2009

28

2012-13
(£s)

2013-14
(£s)

2014-15
(£s)

Income
Income from applications – FR 100,880 98,800 93,600
Income from applications – DW 1,560 2,600 5,200
BT cost
BT service charge -83,220 -83,220 -83,220
Staff cost
RO2 time 0.13 FTE -4,043 -4,091 -4,139
SO1 time 0.7 FTE -16,033 -16,259 -16,464
SO2 time 0.26 FTE -4,956 -5,036 -5,117
TOTAL -5,812 -7,026 -10,140
Table 5: at 6% service delivery charge
FR – first registration @ £80   DW – amendment to registration @ £40

130. Based on the latest information on projected application volumes and current thinking on 
the registration process, RoS have estimated that the initial registration fee will be between £80 
and £130.  The projected fee for subsequent registrations would be in the region of £40 to £65.  
This is considerably lower than the original estimate of £250, which was included in the 
consultation paper on the draft Crofting Reform (Scotland) Bill.  The cost would depend upon 
the type of registration application, for instance, RoS suggest that if it were possible to register 
all crofts within a township as part of one registration application then there would be 
opportunities for economies of scale which would reduce the cost of registration. 

131. In order to ensure that all land held in crofting tenure is captured on the Crofting Register, 
the Government proposes to pay for the mapping and recording of all common grazings across 
the Crofting Counties.  Currently, there are 853 common grazings registered with the Crofters 
Commission.  It is proposed that this exercise would be carried out by Geographical Information 
System (GIS) experts, recruited on a fixed or other temporary term contract, located within either 
RoS or the Crofters Commission.  A team of two GIS experts could be expected to map details 
of all the common grazings within 4 years which would cost in the region of £380,000 including 
travel and subsistence (£280,000 for remuneration plus £100,000 for travel), this will equate to a 
cost of £95,000 per annum for four years and this work is expected to begin in 2012-13.  The 
costs of remuneration are based upon the Scottish Government pay range for grade B2 which 
averages £35,000 per annum.    

132. It is not anticipated that there will be an additional cost to the Commission for processing
registration applications to the Crofting Register as staff time currently dedicated to the 
maintenance of the Register of Crofts will be redistributed to processing registration applications 
for the Crofting Register.  The Bill gives the Commission responsibility for considering certain 
information contained in each registration application and, if content, the registration application 
and the registration payment would be passed to RoS.  Based upon the average number of 
regulatory applications to the Commission which would require registration, it is anticipated that 
there will be in the region of 1,300 applications for either a first registration to the Crofting 
Register, or for a subsequent amendment, per annum. 
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Costs to local authorities

133. It is not anticipated that there will be any cost to local authorities.

Costs to other bodies, individuals and businesses

Costs to the Scottish Legal Aid Board 

134. Legal aid would be available to crofters in the event of an appeal against a croft 
boundary.  Initial advice and assistance may be provided by the solicitor subject to a test of 
financial eligibility carried out by a solicitor.  Civil legal aid for representation before a court 
may also be available to individuals provided they meet three statutory tests contained in the 
Legal Aid (Scotland) Act 1986: financial eligibility, reasonableness and probable cause.  The 
Scottish Legal Aid Board assesses each application on its own merits and, if it is satisfied that an 
application meets the statutory tests, then civil legal aid will be granted.  Further costs could 
therefore be incurred by the Government if a higher number of crofters access legal aid to help 
pay for the cost of any boundary disputes arising from the establishment of the Crofting Register.

135. Whilst the average legal costs to both parties will vary depending on a number of issues, 
including duration of appeal, legal representation and other related factors, the Scottish Legal 
Aid Board has confirmed that the total expenditure for six cases during 2008-09 involving the 
Scottish Land Court was £33,934.  The average legal aid case cost is £5655.  For illustrative 
purposes, if for instance 2% of all registration applications were appealed, this would result in 26
appeals against croft registrations a year (although this figure would reduce over time as the 
registered croft boundaries increased).  Assuming that 20 crofters were eligible for at least a 
proportion of the cost of their regulatory fees through legal aid, and the average cost is £5655 
then the gross cost to the fund would be around £113,000.  Prior to the recent extension of civil 
legal aid financial eligibility limits, around 75% of people had no contribution to pay towards the 
cost of their case.  The minimum net cost to the fund would therefore be £84,750.  Of those who 
have to pay a contribution, an applicant with a disposable income of £15,500 would have to pay 
a contribution of £5000 which on average would meet nearly 100% of the legal costs.  If the 
assisted person was awarded expenses, the cost to the Fund would be even lower than the 
estimated net cost to the Fund.

136. However, the number of appeals and their respective costs are difficult to quantify and 
the Government recommends that croft boundaries are identified in consultation with landowners 
and other persons with an interest prior to registration in order to reduce the likelihood of 
appeals. 

Costs to crofters 

137. Crofters would incur individual costs associated with registering their croft on the 
Crofting Register.  87 written responses to the consultation outlined concern associated with the 
cost of paying for the registration of their croft, particularly as there is currently no cost 
associated with updating the existing Register of Crofts.  However, it is now estimated that the 
cost of registering a croft would be between £80 and £130, which is significantly lower than the 
estimated cost of £250 which was included in the consultation paper on the draft Bill.  The 
regulatory trigger points which would require registration might only occur once in a generation, 
so the cost of registration might not be incurred until 30 years or so after the register is 
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established.  RoS have estimated that any amendments to the Crofting Register would be in the 
region of £40 to £65, half the cost of an original application.  It might also be feasible for RoS to 
charge a variable registration fee, as opposed to a flat registration fee, according to the acreage of 
the croft or to consider amending costs for the registration of multiple crofts.  

138. It is proposed that the Crofting Register is open to public access and RoS anticipate that 
viewing the Register will be free of charge.  It is likely, however, that RoS will charge for any 
extracts from the Crofting Register and these charges would be in line with other registers,
currently set at £8 for a plain copy or duplicate and £15 for an official extract. 

139. There may be a cost to the crofter if they were involved in a boundary dispute which is 
heard by the Scottish Land Court as the court may award costs to the successful party in an 
appeal.  The costs associated with court action have been outlined in paragraph 135.

Costs to landowners 

140. Landowners will incur additional costs as a result of the Crofting Register proposal.  
There are currently two main types of landowners in crofting.  Where a tenant crofter purchases 
their croft they become an owner-occupier and any successor in title to that croft will be an 
owner-occupier.  The second type of landowner is the more conventional type of landowner, 
who is landlord to a number of tenant crofters.  Occupation of the croft distinguishes these two 
types of landowners.  The transfer of ownership of any land on which a croft is situated would 
act as a trigger which would require the details of any crofts on this land to be registered in the 
Crofting Register. 

141. It is anticipated that the cost for an owner-occupier registering their croft on the Crofting 
Register will be small as the boundary of their croft and associated information will already be 
contained on the Land Register.  Costs for traditional landowners would be similar to that for a 
crofter, i.e. in the region of £80 to £130 per croft registration as information on their extent of 
their estate will be held on the Land Register, rather than the boundaries of individual crofts.  
Where an estate comprises a large number of crofts, this may represent a significant amount.  
However, it is considered that the landowner will know the extent of the croft for which they 
receive rent and may benefit from reduced fees where they register all crofts in an estate in one 
transaction.  The policy is that whoever triggers the change in the extent or interests in a croft 
should pay for the cost of registration, irrespective of whether they are the tenant or the owner of 
the land.

Costs to the Scottish Land Court 

142. The Scottish Land Court could incur some additional costs as a result of the proposal to 
enable persons with an interest to appeal against a provisional registration on the Crofting 
Register.  The Crofting Reform etc. Act 2007 provided the Scottish Land Court with the power 
to declare the boundary of a croft in the case of a dispute; this provision was included in order to 
reduce the scope for expensive boundary disputes and lessen the administrative burden on the 
Court.  As a result, the Scottish Land Court hears on average 6 croft boundary appeals per 
annum, with an average cost to the Court in the region of £3000 per appeal.  In order to reduce 
the number of boundary disputes considered by the Scottish Land Court as a result of registration 
to the Crofting Register, it is advised that crofters discuss their registration application with 
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persons with an interest to reduce the instances in which an appeal might be made against the 
registration.  Based upon historical regulatory data from the Crofters Commission, it is 
anticipated that in the first couple of years there could be up to 1300 registration applications to 
the Crofting Register a year, after which, there will be a mix of new applications and registration 
amendments.  It is difficult to project the anticipated number of appeals to the Scottish Land 
Court, however, if 2% of registration applications are appealed, the number of croft boundary 
hearings undertaken by the Scottish Land Court would increase to 26, with a projected cost of
£78,000 to the Court.

PART 3 – DUTIES OF CROFTERS AND OWNER-OCCUPIER CROFTERS

Costs to the Scottish Government 

143. In 2009, the Government provided the Crofters Commission with additional resources of 
£100,000 to step up action to address absenteeism and neglect.  It achieved this by redirecting 
resources previously supplied to the Crofters Commission on crofting development.  A budget 
transfer of the equivalent resource was made to Highlands and Islands Enterprise from the 
general Crofting Assistance budget to cover expenditure on crofting development. It is 
anticipated that this additional resource will be used to provide for more proactive action on 
absenteeism and neglect.  The Commission may use any income it recovers from regulatory 
charges to increase activity in this area.  It is accepted that the amount of work the Commission 
will be able to undertake in this area will be constrained by the level of resources at its disposal.  
It is anticipated that more pro-active regulation of crofting will prove to be a deterrent to 
breaches of crofting regulation in the longer term, with corresponding reductions in costs.    

144. A more proactive approach by the Commission to enforcing crofting regulation may 
result in an increase in the number of appeals heard by the Scottish Land Court against the 
Commission.  It is not possible to predict accurately expected appeal costs to the Commission as 
this will depend on a number of factors, including: the number of appeals in which the 
Commission is involved; whether or not the Commission actively participates in the appeal 
process; and whether the appeal is disposed of by written submissions or following a hearing 
before the Court.  The costs associated with court action have been outlined previously.  

145. However, the increase in appeals may not necessarily result in an increase in costs to the 
Commission, as the Commission is now producing more comprehensive and detailed notes 
explaining decisions on contentious applications in order to avoid unnecessary court action.

146. Changes being made in respect of assignations and bequests are expected to have no 
significant impact on the Commission’s budget due to the extremely low number of objections 
raised in relation to bequests.  The Commission may currently consider the assignee’s intention 
in respect of non-family assignations and it is not expected that the extension of this to family 
assignation will result in any significant resource implications.

Costs to local authorities

147. It is not anticipated that there will be any cost to local authorities.
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Costs to other bodies, individuals and businesses

Costs to the Scottish Legal Aid Board

148. Legal aid would be available to crofters in the event of contacts made to them in relation 
to absenteeism and neglect for advice and assistance provided by a solicitor, subject to a test of 
financial eligibility carried out by a solicitor.  As outlined in paragraph 134, this depends on the 
eligibility of the crofter to receive legal aid.  Further costs could therefore be incurred by the 
Government if a number of crofters access legal aid to help pay for the cost of legal advice and 
representation in relation to absenteeism and neglect.  The costs associated with legal action have 
been outlined previously although they may vary significantly depending on a number of issues.

Costs to the Scottish Land Court 

149. Also, where there is an increase in appeals against regulatory decisions as a result of a 
more pro-active Commission in addressing absenteeism and neglect, notwithstanding attempts 
by the Commission to limit legal challenge, it is assumed that this could result in a potential 
increase in the administrative costs for the Land Court of an average of £3,000 per appeal, as 
indicated at paragraph 142.  However, costs per annum will clearly depend on the number of 
appeals lodged.  

Costs to crofters

150. Crofters would incur individual costs associated with any appeals made to the Land Court 
in respect of absentee or neglect action taken against them.  The costs of legal action have been 
outlined previously in paragraph 135.  Initially these costs would be limited to the statutory 
contribution levels associated with legal aid or to the cost of private legal representation if they 
fall outwith the scope of legal aid.  If successful in their appeal, crofters would also be liable to 
pay any statutory “clawback” costs associated with legal aid from the asset (croft) successfully 
retained or, if private legal action is used, to pay any costs awarded to the Commission by the 
Land Court.  

PART 4 – FURTHER AMENDMENTS OF THE 1993 ACT

Costs to the Scottish Government 

151. There may be some nominal staffing costs at the Crofters Commission associated with 
training in relation to the new policies and administration thereof, but this is expected to be 
subsumed within the existing workload as with any other training and refining of policy matters.  
However, as the Commission will be expected to take a more rigorous approach to decrofting, it 
is expected that costs relating to defending appeals against Commission decisions may increase, 
as raised in paragraph 144.

Costs to local authorities

152. It is not anticipated that there will be any cost to local authorities.
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Costs to other bodies, individuals and businesses

Costs to crofters

153. The purpose of the new provisions on decrofting and resumption is to limit speculation 
on croft land.  The effect of the Commission being able to reject a decrofting application where 
planning permission has already been granted may limit the potential for individual crofters to 
profit from multiple house developments on croft land where it is considered to be to the 
detriment of crofting in the area.  Some may wish to appeal decisions of the Commission in this 
regard and would incur costs associated with going to the Land Court as outlined in paragraph 
135.  

154. If the Commission were to charge a fee for regulatory applications (including decrofting 
applications), as described under Part 1 of this Bill, crofters would incur expense in submitting a 
decrofting application.

155. Section 14(3) of the Crofters (Scotland) Act 1993 presently provides for the person who 
has acquired croft land, or a member of that crofter’s family who has since obtained title to that 
land, to pay the landlord one half of the profit made following the disposal of the land to anyone 
who is not a family member within 5 years of the purchase.  It is anticipated that increasing this 
period to 10 years will reduce the attractiveness to crofters of developing their crofts for housing 
that is not intended for their family.  However, some crofters may continue to do this and, in 
doing so, will need to share the profits between years 6 and 10 which would not presently be the 
case.    

Costs to landowners 

156. Landowners wishing to resume land under section 20 of the 1993 Act should expect to 
incur similar costs to those presently incurred, i.e. legal costs of preparing an application to the 
Scottish Land Court, and compensation to the crofter for the loss of the land (or letting other land 
of equivalent value) and a share in the value of the land resumed as determined by the Court.  
The speculation provisions seek to amend the issues which the Land Court will take into account 
in determining an application to resume land and have no bearing on application costs for the 
landowner. 

157. Extending the period in which profit from development on decrofted land is shared with 
the landlord, as described in paragraph 155 above, provides a potential income during years 6 to 
10 following development.  However, the effect of these provisions is intended to suppress the 
attractiveness of developing croft land and, therefore, it is considered that this potential income 
will only be realised in a few cases.

Costs to the Scottish Land Court

158. As above regarding the Land Court, where there is an increase in appeals against 
decrofting decisions as a result of a more pro-active Commission in addressing speculation on 
croft land, notwithstanding attempts by the Commission to limit legal challenge, it seems 
reasonable to assume a potential increase in administrative costs for the Land Court.  However,
this will clearly depend on the number of appeals lodged.
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SUMMARY

159. The following table provides a summary of the known additional costs associated with 
each part of the Bill.

Proposed change 2010-11
(£s)

2011-12
(£s)

2012-13
(£s)

Establishment of an electoral roll
(Crofting Register, paragraph 118, Scottish 
Government)

+25,000 - -

Cost of Commission’s members
((Reform of the Crofters Commission, paragraph 
119, Scottish Government)

- +37,000 +37,000

Costs of elections to Commission
(Reform of the Crofters Commission, paragraph 
123, Scottish Government)

- +100,000 -

Establishment of Crofting Register
(Crofting Register, paragraph 127, Scottish 
Government)

+187,500 +375,000 +937,500

Costs of registering on the Crofting Register
(Crofting Register, average of tables 4 and 5, 
crofters and landlords)

- - +134,453

Common grazings mapping exercise
(Crofting Register, paragraph 131, Scottish 
Government)

- - +95,000

Table 6: Summary of known costs associated with each part of the Bill where quantified (relevant paragraph of 
Financial Memorandum in brackets)

Note:  Costs to the Scottish Land Court and the Scottish Legal Aid Board are not included in the above table. 
The figures in the body of the Financial Memorandum are for illustrative purposes only and it is not possible to 
predict with any certainty the likely costs. 
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SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 
COMPETENCE

160. On 9 December 2009, the Cabinet Secretary for Rural Affairs and Environment (Richard 
Lochhead MSP) made the following statement:

“In my view, the provisions of the Crofting Reform (Scotland) Bill would be within the 
legislative competence of the Scottish Parliament.”

——————————

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 
COMPETENCE

161. On 8 December 2009, the Presiding Officer (Alex Fergusson MSP) made the following 
statement:

“In my view, the provisions of the Crofting Reform (Scotland) Bill would be within the 
legislative competence of the Scottish Parliament.”
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SP Bill 35–PM 1 Session 3 (2009)

CROFTING REFORM (SCOTLAND) BILL

——————————

POLICY MEMORANDUM

INTRODUCTION

1. This document relates to the Crofting Reform (Scotland) Bill introduced in the Scottish 
Parliament on 9 December 2009. It has been prepared by the Scottish Government to satisfy 
Rule 9.3.3(c) of the Parliament’s Standing Orders.  The contents are entirely the responsibility of 
the Scottish Government and have not been endorsed by the Parliament.  Explanatory Notes and 
other accompanying documents are published separately as SP Bill 35–EN. 

POLICY OBJECTIVES OF THE BILL

2. There is widespread concern that crofting is in decline as a consequence of persistently 
high levels of absenteeism, growing levels of neglect and the continuing removal and 
development of land from crofting tenure.  Many have argued that the existing governance 
arrangements and regulatory framework have failed to address this decline.  The objectives of 
this Bill are to put in place a robust regulatory and governance framework for the future of 
crofting that will reverse this decline and ensure that crofting continues to contribute to 
sustainable economic growth in some of Scotland’s most remote, rural communities.

3. The main parts of the Bill are:

• Part 1 proposes reforms that are intended to make the Crofters Commission more 
effective in delivering its core function of regulating crofting.  Through changing the 
constitution of the Commission to allow for directly elected members, the Bill aims 
to make the Commission more representative of, and accountable to, the people it 
regulates.  It also proposes to give the Commission greater flexibility to develop 
regulatory policy so that crofting develops in the interests of crofting communities 
and the wider public interest.  Changes are also proposed to the powers of the 
Commission to bring it into line with more conventional non-departmental public 
bodies that receive grant-in-aid and have the flexibility to spend their budgets as they 
see fit.

• Part 2 of the Bill proposes to create a new Crofting Register which, in effect, will
eventually replace the existing Register of Crofts, which is now considered to be 
incomplete and outdated.  The Bill gives responsibility for establishing the new 
register to the Keeper of the Registers of Scotland, who is responsible for 
maintaining other property registers in Scotland.  The new Register will be map-
based and will clearly define the extent of, and interests in, a croft and other land 
held in crofting tenure, such as common grazings.  In addition to providing crofters 
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with greater security over their croft, an accurate and current legal register is 
considered to be important in the effective regulation of crofting.

• Part 3 of the Bill defines “owner-occupier crofters” and puts in place a new process 
for addressing absenteeism and neglect on croft land.  At present, the Commission 
has a discretionary power to tackle absenteeism and action on neglect is dependent 
on either a complaint being made or the consent of the landlord being given.  The 
new process places a duty on the Commission to take action in respect of 
absenteeism and neglect by both tenant and owner-occupier crofters.  This will help 
to ensure that crofting contributes to economic growth by requiring crofters to be 
resident on, or near, their croft and to put it to some form of productive use.

• Part 4 of the Bill makes other changes to the Crofters (Scotland) Act 1993 that are 
intended to deliver a number of policy goals. Sections 25 to 29 aim to tackle 
speculation on the development value of croft land through strengthening the 
grounds under which the Commission may reject an application to decroft.  At 
present, the Commission regards itself as obliged to approve applications to decroft 
where outline planning consent has been granted.  These provisions enable the 
Commission to reject applications to decroft where it considers the cumulative effect
of such applications to have a negative impact on crofting in the area, the long term 
sustainability of the community in which crofting takes place and the corresponding 
environmental, cultural and landscape benefits derived from crofting.  A change to 
the requirement for approval for the enlargement of crofts is also included at section 
30 of the Bill and section 31 proposes changes to the processes for obtaining 
Commission consent to make this process simpler and more efficient.  

• Part 5 of the Bill includes general provisions concerning matters such as regulations 
and orders, ancillary provision, minor and consequential amendments and repeals, 
and crown application. In addition, section 32 includes a power to make 
modifications of enactments relating to crofting ahead of proposed consolidation, 
which will allow for the simplification and clarification of crofting law.

BACKGROUND AND CONSULTATION

The Crofting Reform etc. Bill and the establishment of the CoIoC

4. During the passage of the Crofting Reform etc. Bill through the Scottish Parliament in 
2006/07, it was agreed that certain parts of that Bill would be dropped and a Committee of 
Inquiry on Crofting (CoIoC) would be established to take an independent look at the changes 
that were needed to secure the future of crofting.  It was considered that crofting was in decline 
as a consequence of absenteeism, neglect and speculation on croft land for purposes other than 
crofting and that the provisions in that Bill did not adequately address these issues.  

5. Consequently, the CoIoC was given a remit to develop a vision for the future of crofting 
that would contribute to the goals of sustaining and enhancing the population; improving 
economic vitality; safeguarding landscape and biodiversity; and sustaining cultural diversity.  
They were invited to identify any administrative or legislative changes needed in: the basis for 
regulation; the role and functioning of the Crofters Commission as a regulator; and the role of 
other regulations and incentives with an impact on crofting.
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CoIoC report and Government response

6. Chaired by Professor Mark Shucksmith, the CoIoC reported to Ministers on 12 May 
20081.  The CoIoC made recommendations in five main areas.  These were: land and 
environment; strong rural economies; affordable housing; crofting regulation and enforcement; 
and young people and new entrants.  The Government considered the Committee’s report over 
the summer of 2008 and published its response to the Committee’s report on 1 October 20082.

7. The Government’s response accepted some of the recommendations made by the CoIoC, 
rejected other recommendations and agreed to give further consideration to some 
recommendations.  Since the publication of its response, the Government has moved forward 
with the recommendations it accepted that can be delivered administratively.  This has included 
focusing the Crofters Commission on its core function of regulation and transferring 
responsibility for development to Highlands and Islands Enterprise.  Highlands and Islands 
Enterprise propose to deliver this function through their new Growth at the Edge (GatE) 
approach.  The Government has also transferred responsibility for administering the 
Government’s Crofting Counties Agricultural Grants Scheme (CCAGS) to its Rural Payments 
and Inspections Directorate.  The Government has recently received approval from the European 
Commission to amend CCAGS to re-orient support to registered crofters, to extend the scheme 
to the whole of the Highlands and Islands area (which will incorporate the proposed new areas 
for crofting3) and to provide a 10% uplift in support to new entrants to crofting.  

8. The CoIoC report and the Government response to that report also included a number of 
measures that would require changes in legislation.  The CoIoC proposed that the Crofters 
Commission should be abolished and replaced with a Federation of Local Crofting Boards.  The 
Government rejected this proposal but recognised that the Committee was seeking to make the 
Commission more democratic, accountable and responsive to local crofting practices.  Instead of 
abolishing the Crofters Commission, the Government proposed to make the Commission more 
democratic and accountable through the introduction of Area Committees, which would include 
a majority of crofters elected by crofters.

9. The Government accepted the CoIoC’s proposal that the Keeper of the Registers of 
Scotland should be given responsibility for establishing and maintaining an accurate and legal 
register of crofts, which indicate the interests in, and boundaries of, a holding (including 
ancillary rights such as common grazings).

10. The Government rejected the CoIoC’s proposal to introduce a real burden on both croft 
houses and houses built on land previously under crofting tenure in order to address absenteeism 
and require crofters to live on the croft.  It considered that strengthening existing provisions 
relating to absenteeism and neglect would be sufficient to address those issues.  However, the 
Government did agree to consider an occupancy requirement for houses built on decrofted land, 

1 http://croftinginquiry.org/Documents/final-report
2 http://www.scotland.gov.uk/Publications/2008/09/25154550/0
3 A Scottish Statutory Instrument to designate new areas for crofting tenure was introduced to the Scottish 
Parliament under affirmative procedure on 8 December 2009.  The power for Ministers to designate such areas by 
Order, and for small landholders in such areas to convert to crofting tenure, was introduced by the Crofting Reform 
etc. Act 2007.    
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which would require them to be used as permanent residences.  It was considered that this might 
be an effective means of tackling speculation on croft land.

11. The CoIoC also recommended that the Registration of Leases (Scotland) Act 1857 should 
be amended to make a crofting lease registrable and hence eligible for standard securities.  In its 
response, the Government accepted the principle that crofters should be able to obtain loan 
finance without the necessity of decrofting, but considered that it was likely to require more than 
amending the 1857 Act. 

Consultation on draft Bill

12. On 19 May 2009, the Government published a consultation document on a draft Crofting 
Reform (Scotland) Bill, that would deliver the changes in legislation that would be necessary to 
give effect to the proposals outlined previously4.  It contained provisions that would: 

• reform the Crofters Commission;

• allow for the establishment of a new Crofting Register;

• strengthen the reformed Commission’s ability to tackle absenteeism and neglect;

• allow for tenant crofters to grant a standard security over their tenancies; and

• put in place an occupancy requirement on houses built on land removed from 
crofting tenure in order to tackle speculation.

13. The consultation on the draft Bill closed on 12 August 2009 and 422 consultation 
responses were received from both individuals and organisations.  The Government carefully 
considered the consultation responses and published a report on the analysis of the consultation 
on 4 November 20095.

14. The draft Bill was amended in light of the consultation responses and introduced to 
Parliament in December 2009.  It represents the next step in the Government’s commitment to 
reform crofting, recognising the unique contribution that small scale land management practices 
can make in terms of public benefits to the environment.  

15. Consultation on these proposals began in May 2007 when the CoIoC was tasked with 
gathering evidence from a wide range of crofting stakeholders about issues affecting crofting. 
They were asked to make recommendations to the Scottish Ministers about how to protect the 
future of crofting.  In undertaking this work, the CoIoC spent over a year consulting, gathering 
evidence and drawing up its recommendations. Its final report was published in May 2008.  
Subsequently, the Government produced its response to the CoIoC final report on 1 October 
2008 and this formed the basis of the draft Crofting Reform (Scotland) Bill.

16. The draft Crofting Reform (Scotland) Bill was published on 19 May 2009.  This launched 
the beginning of a 12 week consultation which took the form of written responses, public 
meetings and other meetings with stakeholder organisations.  Over 3,000 copies of the draft Bill 

4 http://www.scotland.gov.uk/Publications/2009/05/11145108/0
5 http://www.scotland.gov.uk/Publications/2009/11/03094225/0
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were issued to stakeholders, including grazings committees, assessors, organisations and to 
individuals upon request.  In total, 422 written responses to the consultation on the draft Bill 
were received.

17. 19 public meetings took place during June and July 2009, and these were held in the same 
locations as the CoIoC’s public meetings, with the addition of two meetings in Durness and 
Wick.  In total, 540 people attended the public meetings. A minute of each meeting was recorded 
and was used as part of the consultation analysis.  The meeting notes can be accessed on the 
Government website6.  In addition, officials met with the following public bodies:

• local authorities in the Crofting Counties and proposed new crofting areas;

• Crofters Commission; 

• Highland and Islands Enterprise; and 

• Registers of Scotland.

18. The Minister for Environment, Roseanna Cunningham, also met with MSPs, the Crofters 
Commission, the Scottish Crofting Foundation and the Scottish Rural Property and Business 
Association following the conclusion of the consultation to discuss their responses to the draft 
Bill. All forms of response to the consultation were considered before an analysis of the 
consultation responses to draft Crofting Reform (Scotland) Bill was published on 4 November 
2009.

19. Significant changes have been made to the Bill as a result of the consultation.  Changes 
include:

• in place of the proposal for Area Committees of the Commission, it is now proposed 
that members of the Commission are directly elected to ensure that it consists of a 
majority of crofters.  In order to retain a link with the community, the Bill proposes 
to retain the assessors’ network. 

• the policy behind the Crofting Register provisions remain largely unchanged, 
although significant work has been undertaken to improve the quality of the 
provisions and to consider how the cost of registering croft land might be reduced.  
Following further discussions with RoS, the estimated average cost has reduced from 
£250 to between £80 and £130.  The costs have reduced, in part, due to a slight 
amendment in how the registration process is expected to operate in practice –
registration maps will be issued by ROS to the registrant to ensure consistency 
which, in turn, will reduce the level of work anticipated by ROS.  The purpose of the 
legislation is to provide a mechanism for delivering the Register, therefore costs 
associated with the Register will be subject to subordinate legislation.

• there were significant concerns about the proposal to provide crofters with the option 
of using their tenancy as security for a loan.  Although the Committee of Scottish 
Clearing Bankers indicated that they were satisfied that the proposals provided a 
sufficient framework for lending, other responses to the consultation indicated that 
crofters would prefer to continue with current arrangements where they decroft a 

6http://www.scotland.gov.uk/Topics/farmingrural/Rural/crofting-policy/reform-programme/Bill/public-meeting-
minutes
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house site in order to access loan finance.  As a result, this proposal has been 
dropped from the Bill.

• there has been a significant modification to the proposals to address speculation on 
croft land.  The occupancy requirement proved to be very unpopular, however, it was 
evident that consultees wanted the issue of speculation to be addressed.  In place of 
the occupancy requirement, it is proposed that the powers of the Crofters 
Commission to reject decrofting applications will be strengthened.  This will be 
achieved through enabling them to reject an application to decroft where they 
consider it to be detrimental to the interests of crofting and the wider public benefits 
associated with crofting such as landscape and environmental benefits.  It will also 
be possible for them to reject decrofting applications where planning permission has 
already been granted.  Furthermore, the Bill also increases the clawback period from 
proceeds of a subsequent sale of decrofted land to be shared 50-50 between the 
crofter and the previous landowner from 5 years to 10 years.

• finally, the proposals in the draft Bill to define owner-occupier crofters and provide 
clear duties on the requirement to be resident on, or within 16km, of the croft and to 
put the land to productive use remain largely unchanged.  The consultation 
demonstrated that there was support for treating tenant and owner-occupier crofters 
alike and in addressing the problems of absenteeism and neglect. 

20. Further reference is made to consultation responses in this document, where 
consideration is given to alternative approaches that were considered for the Bill. 

PART 1: THE CROFTING COMMISSION

Policy proposals

21. The provisions to reform the Crofters Commission are intended to:

• make the Commission more representative and accountable through the direct 
election of crofters as members; and

• increase its flexibility and effectiveness by providing the Commission with grant-in-
aid and bringing its powers in to line with other non-departmental public bodies 
(NDPBs);

22. The consultation on the draft Bill demonstrated that the majority of respondents were in 
favour of enhancing the powers and duties of the Commission to make it more flexible and 
responsive.  Therefore, the Bill proposes to enable the Scottish Ministers to provide grant-in-aid 
to the Commission, which will give it greater control over the use of its resources.  At present, 
the Scottish Ministers provide the Commission with staff, buildings and defray other costs of the 
Commission.  In addition to providing the Commission with its own budget, the Bill proposes to 
give the Commission powers to enter into contracts to procure goods and services and acquire 
and dispose of land, all of which will bring the Commission in line with other NDPBs and 
improve its efficiency.  It is proposed that the Commission should also be given the power to 
appoint employees on such terms and conditions as it determines, subject to Ministerial 
direction.  However, the power of the Scottish Ministers to supply the Commission with civil
servants has been retained and it is not intended that there should be any differences in the terms 
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or conditions of civil servants currently working for the Commission.  The proposal is simply 
intended to give the Commission greater flexibility to recruit where there are pressures or in 
areas of the Crofting Counties where there are few other opportunities for civil service 
employment. The cost of any civil servants supplied to the Commission by Ministers will, in 
future, be deducted from any grant-in-aid.   

23. It is anticipated that, as the Commission’s work now focuses solely on regulation, over 
time regulatory applications will be processed with greater expediency and efficiency.  The Bill 
also proposes that the Commission should have the power to fix and recover some of its costs of 
regulation.  No decisions as to which regulatory applications the Commission might charge for, 
or how much they might charge, have been made but it is anticipated that those regulatory 
decisions where the crofter is the principal beneficiary, rather than the wider public, will incur a 
charge.  This might include applications to decroft or to apportion part of the common grazing.

24. The CoIoC found that the Commission lacked transparency, accountability and was too 
centralised.  Therefore, the Bill provides for the majority of the members of the Crofting 
Commission to be directly elected. The Bill provides for the Commission to continue to consist 
of up to a maximum of nine members, of whom a maximum of six are intended to be registered 
crofters elected by registered crofters (the detail of who will be able to vote in the elections and 
who will be able to stand for election will be provided in regulations).  The Scottish Ministers 
will retain the power to appoint additional members of the Commission, including the convener.  
All Ministerial appointees will continue to be regulated by the Office of the Commissioner for 
Public Appointments Scotland (OCPAS).  

25. In order to stand for election or vote during elections, it is proposed that crofters will need 
to be registered on either the current Register of Crofts or the proposed new Crofting Register.  
The Bill contains powers to make subordinate legislation on the conduct of elections, including 
the age of those who will be eligible to stand or vote in an election.  The proposal is that a crofter 
will be required to be 16 years or over to stand for election or to vote during elections.  It is 
considered that elections will take place every 5 years, with the Crofting Counties broken down 
into different constituencies from which a member will be elected.  Subordinate legislation will
also include the constituencies from which members will be elected. 

26. Currently, at least one member of the Commission must speak the Gaelic language.  The 
Bill requires that where none of the elected members speak the Gaelic language, then one of the 
appointed members must speak Gaelic.

27. In the event that a vacancy arises for an elected member, the vacancy will be filled by the 
next preferred candidate from the elections.  However, if there is no next preferred candidate, or 
in the event that the next preferred candidate declines to take up the position of Commissioner, 
then the Scottish Ministers will be able to appoint an additional member to the Commission for 
the remainder of the term.  This will ensure continuity and that, over the course of a five year 
term, the Commission is likely to include a majority of registered crofters.

28. As the proposals for the Commission include a directly elected component, it is 
considered important to ensure that the reformed Commission has sufficient flexibility to 
determine regulatory policy.  Therefore, the Bill proposes that the Commission will publish a 
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plan setting out how it proposes to exercise its regulatory decision making functions.  Provision 
has also been made to allow the Land Court to have regard to the Commission’s policy when 
hearing appeals. 

29. In relation to meetings of the Crofting Commission, the quorum is 5 members and, where 
there are at least 3 elected members, the quorum is to include 3 such members.  This ensures 
that, in such circumstances, any decisions taken by the Commission involve a majority of 
crofters. 

30. The Bill requires the Commission to produce an annual “state of crofting” report, giving a 
broad account of the state of crofting.  This will be produced in consultation with Highlands and 
Islands Enterprise and local authorities. 

31. No changes are proposed to the Commission’s powers to appoint a panel of suitable 
persons resident in the Crofting Counties to act as assessors.  The importance of the assessors’
network in providing a link between crofting communities and the regulator was highlighted 
during the consultation on the draft Bill.  The assessors will continue to assist Commissioners in 
the local execution of their functions. 

Alternative approaches

Do nothing

32. This would result in the Crofters Commission continuing in its current form with all 
members being Ministerial appointments.  It would continue to have no budget of its own and no
powers to spend it in the way it considers to be most appropriate.  It was not considered that this 
approach would address the issues identified in the Shucksmith report (see paragraph 24). 

Abolish the Crofters Commission and replace with a Federation of Crofting Boards

33. The CoIoC recommended that the Crofters Commission be wound up and replaced with a 
Federation of Crofting Boards.  However, this was rejected by the Government as the Crofters 
Commission is considered to have valuable experience and knowledge of crofting, expertise 
which the Government believes should be preserved.  Furthermore, there was concern that the 
establishment of separate Crofting Boards would be too bureaucratic and, depending on the 
constitution of the Boards, result in an increased number of public bodies.    

Area Committees proposal

34. The principles behind the CoIoC’s proposals of a more democratic, accountable and 
responsive Commission were accepted in the Government’s response to their final report.  
Consequently, the draft Crofting Reform Bill proposed the introduction of Area Committees 
which would have built upon the current assessors’ network.  The draft Bill proposed the 
establishment of six Area Committees with a maximum of 12 assessors on each.  This proposal 
would have ensured that crofters would be in the majority on both Area Committees and the 
Commission itself.  The analysis of the consultation responses showed that support for this 
proposal was mixed.  Some questioned the likely effectiveness of Area Committees due to
geographical and time constraints and others were concerned that the proposal would result in 
unfair and unjust decisions being taken as a consequence of favouritism, local disputes and 
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differing policies.  Furthermore, there were concerns that the proposal would increase 
bureaucracy and costs.  Some crofters stated their preference for a centralised regulator over 
local representation. As a result of this feedback, this proposal was not included in the final Bill.  

Election of members from the assessors’ network

35. Another option that has been considered is to elect Commissioners from the network of 
assessors.  Some consider the assessors’ network to be democratically representative of the 
crofting community and that they should have a role in either standing for the position of 
Commissioner or appointing Commissioners.  The assessors’ network would continue to provide 
the Commission with advice, but would not be responsible for taking regulatory decisions.  At 
present, assessors are Commission appointments and the extent to which they are elected or are 
representative of the crofters in any given area is variable.  In some areas the Commission has 
been unable to appoint an assessor or has appointed the only person willing to be an assessor.  It 
was considered that a far more reliable means of ensuring a democratic and accountable 
Commission is to provide for direct elections so that every registered crofter is able to express a 
view on who should sit on the Commission.  The option to elect members from the assessors’
network was considered to be close to the proposal for Area Committees of assessors, with the 
main difference being that the Committee would not be responsible for taking regulatory 
decisions for their area.  

PART 2: THE CROFTING REGISTER

Policy proposals

36. The purpose of Part 2 of the Bill is to establish a map-based Crofting Register that will:

• provide crofters with confidence and legal certainty over the extent of, and interests 
in, their croft;

• better support the successful administration of crofting regulation by the 
Commission.

37. The Bill gives the Keeper of the Registers of Scotland (RoS) responsibility for 
establishing and maintaining a Crofting Register.  Information will be captured onto the register 
incrementally through identified regulatory triggers which are considered to have a significant 
impact on the extent of, and interests in, the croft. This includes changes in the ownership or 
tenancy of the croft or changes that would affect the boundaries of a croft.  It will also be 
possible for a crofter or a landowner to voluntarily register a croft on the new register.

38. The general process for a first application to register a croft (other than a new croft) on 
the new register is outlined in Annex A (note that some parts of the process (e.g. the initial 
issuing of a map by RoS) are not specifically provided for in the Bill but merely reflect how the 
process is expected to work in practice).  In the first instance, RoS will provide a map to the 
applicant which covers the area in which the croft is located.  The croft boundary will then be 
marked on the map before it is sent, along with the registration form, to the Commission.  If the 
Commission is content with the details in the registration form, they will send the form, map and 
registration payment to RoS who will provisionally map the croft on the new register.  The 
Commission will write to the landowner and persons with an interest in the croft registration and 
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they will have six months to appeal to the Land Court against any information held in the 
provisional registration.   

39. Where there is no appeal, the provisional registration will become permanent after 6 
months. Where there is an appeal and the appeal is upheld, the provisional registration will be 
removed or amended following instruction from the Land Court.  It is considered that an appeals 
mechanism is fair and equitable as once permanently registered, the registration will not be open 
to later challenge.  This is important in ensuring confidence in the boundaries of crofts and in 
ending protracted disputes over boundaries. 

40. The following information will be included in the Crofting Register:

• details of the tenant crofter or owner-occupier crofter; 

• details of the landlord;

• a map of the croft;

• any contract or agreement made by the crofter by which he is deprived of any right 
conferred on him under the Crofters (Scotland) Act 1993 (“the 1993 Act”);

• any exclusion of indemnity under 15(4) in respect of the croft;

• such other information as is prescribed by the Scottish Ministers or considered
appropriate for inclusion by the Keeper.

41. It is the intention that the Crofting Register will record details of common grazings and 
any shareholders.  This will ensure that all land held in crofting tenure will be captured in the 
register.  

42. RoS operates a cost recovery policy and registrants will be expected to cover the costs of 
the initial registration and any subsequent amendments to the register.  The register will be free 
for public inspection although a nominal charge will be in place for extracts. 

43. The Crofting Commission will need to maintain the current register until such time as it 
has been completely replaced by the new register.  There are other details recorded in the current 
register that will not be recorded on the new register that the Commission still needs to record in 
order to administer crofting effectively (for example capturing information regarding any 
regulatory decisions it has taken).  Therefore, it will be important for the Commission to retain 
an administrative record of each croft and decisions taken in respect of that croft.  However, core 
information on the extent of, and interests in, a croft will be recorded on the new Crofting 
Register.  Once the Crofting Register is complete, it will be necessary to repeal the provisions 
relating to the current register.  

Alternative approaches

Do nothing

44. The current Register of Crofts does not include maps or contain information on the 
boundaries of crofts.  Furthermore, it is not considered to be completely up-to-date, partly as a 
consequence of a failure to notify the Commission of changes, particularly changes in owner-
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occupation. It is considered that no change would result in the continued deterioration of the 
current register and no resolution to disputes on boundaries.  

Update existing Register of Crofts 

45. An alternative option was that the Crofters Commission should continue to have 
responsibility for maintaining the Register of Crofts.  The Commission would be required to 
bring the register up-to-date and map croft boundaries.  The Government agreed with the CoIoC 
that RoS were the appropriate agency for registering property interests given their expertise and 
experience in operating other property registers.  Furthermore, in order to add value it was 
considered important to ensure that the register provided greater legal certainty over the interests 
and extent in a croft, which would be achieved through a register that was more akin to the Land 
Register than the current administrative Register of Crofts.  This would provide greater 
confidence for those with an interest in croft land and would help to end boundary disputes.  It 
was not considered that updating the existing Register of Crofts to include maps of crofts would 
achieve the same effect and would, therefore, not add any value to the existing register.  

New Crofting Register established and paid for in full by Government

46. The CoIoC recommended that information in the current Register of Crofts should be 
assessed for accuracy and that a transition plan should be put into place to update the information 
before transferring responsibility for the register to the RoS.  This option was ruled out for two 
main reasons.  Firstly, the costs of taking forward this option were considered to be prohibitive.  
In addition to the anticipated costs associated with the establishment of a new register of 
£1.5 million for capital costs, and £380,000 for mapping common grazings, there would be an 
additional cost of between £1.4 million and £2.3 million to pay for the cost of registering crofts.  
The total cost of this option to Government could therefore be in excess of £4 million.  Secondly, 
it was considered important to have in place a robust mechanism for resolving any disputes over 
the boundaries of a croft given the finality of a permanent registration on the proposed new 
Crofting Register. 

PART 3: DUTIES OF CROFTERS AND OWNER-OCCUPIER CROFTERS

Policy proposals

47. The purpose of the provisions to define duties for owner-occupier and tenant crofters are 
to:

• ensure that owner-occupier and tenant crofters are treated the same; and

• enable the Crofting Commission to take effective action against absenteeism and 
neglect.

48. Tenant crofters have, under the current legislation, a requirement to be ordinarily resident 
on, or within 16 kilometres of, the croft.  The statutory conditions of their tenure also require 
them to cultivate the land or put it to purposeful use.  At present, the Commission has a 
discretionary power to take action to address absenteeism and the enforcement of the statutory 
conditions is primarily a matter for the landlord, although the Commission does have the ability 
to take action where a complaint has been made and the consent of the landlord has been 
secured.  Crofting law does not currently define owner-occupiers and they are currently 
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considered to be landlords of vacant crofts who may be asked to submit letting proposals to the 
Crofting Commission at any time.  In one way, this can be seen to discriminate against owner-
occupier crofters who, under current legislation, may have access to their croft lands withdrawn 
even if they are resident and cultivating the land or putting it to purposeful use, although this is 
not the policy of the Commission.

49. In order to distinguish between tenant crofters and owner-occupier crofters a robust 
definition of owner-occupier crofters is required; and that definition should also be capable of 
distinguishing between a landowner who is an active crofter and one who acts primarily as a 
landlord to a tenant of his croft.  The Bill provides such a definition and ensures that owner-
occupier crofters who comply with the statutory duties of residence and working the land will 
enjoy the same security as tenant crofters.  

50. Having defined owner-occupier crofters, the Bill places a clear duty on them and tenant 
crofters to reside on, or within 16km of, their croft and to cultivate the croft or put it to 
purposeful use.  It also places a clear duty on the reformed Commission to take enforcement 
action where these duties are not being met.  Due to the differences in the rights of tenant 
crofters and owner-occupier crofters the processes for enforcement are slightly different.  

51. In general, a tenant crofter currently faces the risk of having his tenancy terminated for a 
breach of statutory requirements, which may result in the croft being considered vacant. This 
would, in turn, trigger the requirement for the landowner to submit proposals for re-letting the 
croft.  The Bill provides that, whilst there is no tenancy to terminate in respect of an owner 
occupier, if an owner-occupier crofter fails to meet the duties being introduced, the croft will be 
effectively declared vacant and the owner-occupier will ultimately face the risk of being required 
to let to a tenant crofter.  The Bill provides for the owner-occupier crofter of a vacant croft to 
submit letting proposals to the Crofting Commission; and where these prove unsuitable the 
Commission will invite other applications for tenancy of the croft.

52. Also, tenant crofters are required to seek the consent of the Crofting Commission before
they can divide the croft.  The Bill provides that owner-occupier crofters must also seek such 
consent before they can divide the croft, and if consent is withheld, any transfer of ownership 
will be null and void.

53. The Bill also provides for the Crofting Commission to have the power to divide crofts
where the duties listed in new section 26A(1) are not being complied with. This will enable the 
Commission to take more effective action where crofts are not being worked or where crofters 
are absent; and free up unworked crofts for new entrants into crofting. For example, where there 
is a resident crofter who is unable to work the land and is unwilling to sublet the croft, the 
Commission will be able to divide the croft and let the bareland croft to someone who will use 
the land whilst, at the same time, enabling the resident to remain in his home. In such a 
situation, the Commission will be able to terminate the tenancy of the newly created bareland 
croft and invite the landowner to submit proposals for letting the newly created bareland croft. 
The Bill provides for a right of appeal to the Land Court against any decision by the Commission 
to divide a croft at its own initiative (as part of an appeal against action taken under section 26H 
or 26J).
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54. Tenant crofters are currently able to voluntarily sublet a croft to another person for a 
period not exceeding 10 years, if they obtain the consent of the Crofting Commission. The Bill 
provides for that ability to be mirrored by permitting owner-occupiers to let their croft, with the 
lessee not having the status and rights of a tenant crofter.  This offers an additional way for 
prospective crofters to acquire land to work, while offering owner-occupiers an option to grant a 
short-term tenancy over the land they own, without the risks associated with giving the lessee the 
full rights of a crofter.

55. The Bill instructs the Crofting Commission to take action to address absenteeism unless 
there is good reason not to. The introduction of this requirement attempts to remedy absenteeism 
by agreement, failing which action must be taken to resolve the issue.

56. The Bill provides for action against absenteeism to be flexible and fair, by enabling 
crofters to apply to the Crofting Commission for approval to be absent.  The Commission will be 
able to consent where they consider there to be a good reason for the crofter to be non-resident 
on, or within 16 kilometres of, the croft for a specified period of time and subject to conditions 
placed by the Commission on that absence.  The Bill also provides mechanisms for crofters to 
apply to the Commission for an extension to a consent to be absent, and for the conditions placed 
on a consent to be varied. There is no prescriptive list of “good reasons”, as the expectation is 
that the Commission, once elected and in office, will publish the reasons it considers to be 
appropriate for permitting absence.  

57. The Bill provides that where the Crofting Commission considers a crofter (tenant or 
owner-occupier) to be absent, it is required to invite representations from the crofter regarding 
the suspected absenteeism.  If the Commission decides, having considered any representations 
received, that the residency duty is not being complied with, it must write to the absentee crofter 
and invite them to either submit an application to be absent, an application for consent to sub-let 
or provide a written commitment that they will meet the residency requirement.  Where the 
crofter fails to respond or to fulfil the commitment given to meet the residency requirement, the 
Commission is required to take the appropriate absentee action. 

58. Provision has also been made to amend family assignation provisions in the 1993 Act to 
the effect that this will not be automatic where the proposed assignee or transferee will be absent. 
To ensure that the problem of absenteeism is not passed from one crofter to another, the Bill 
requires the agreement of the Crofting Commission to any proposed assignation.  It is considered 
to be iniquitous that non-family and family assignations should be treated differently and that 
policy considerations should be the determining factor in any decision.

59. The Bill also removes the right of landlords to object to a bequest.  At present, the 1993 
Act allows for landlords to object only where the legatee is a non-family member.  This also 
appears to be iniquitous and so the right for the landlord to object to any bequest has been 
removed.

60. In addition to the requirement to be resident on, or within 16 kilometres of, the croft, one 
of the statutory conditions is that crofters must cultivate their land or put it to purposeful use. 
Currently, the Crofters Commission does not have the power to take direct action against a 
crofter who fails to work the land unless it receives a complaint regarding breach of statutory 
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conditions or receives the consent of the landlord to take action in respect of misuse or neglect.  
The Bill provides that the Commission can take action where land is not being put to productive 
use without requiring a complaint to have been made or requiring the consent of the landlord.

61. The Bill stipulates that where the Crofting Commission considers that a croft that is being 
misused, is being neglected or is not being put to any purposeful use, it is required to invite 
representations from the tenant or owner-occupier crofter.  If the Commission decides, having 
considered any representations received, that the duty is not being complied with it must give 
written notice to the crofter of this determination. The crofter will be required to submit plans for 
cultivating the croft or putting the croft to some purposeful use within one month of receiving 
notification from the Commission. Alternatively, the crofter may make an application to sublet 
the croft to a lessee who will put the croft to productive use.  Any plans require Commission 
approval and include actions against which progress could be monitored. In the event that a 
crofter fails to produce a plan or to implement the plan, the Commission will take action. For 
tenant crofters, it might ultimately make an order terminating the tenancy and declaring the croft 
to be vacant. Landowners will then be invited to submit proposals for re-letting the croft. For 
owner-occupiers, the croft will be declared as being vacant and the owner-occupier crofter will
be invited to submit proposals for letting the croft.

62. A crofter can currently opt out of cultivating their croft or from putting it to purposeful 
use if they are conserving the natural beauty of the locality of the croft or the flora and fauna of a 
croft. The Bill provides for that to continue by allowing tenant crofters and owner-occupier 
crofters to refrain from an activity for the purpose of conserving the flora and fauna of a locality 
and conserving the natural beauty of the croft.  However, the Bill requires that the Crofting 
Commission must take action if the crofter is unable to demonstrate that such activity is properly 
planned and managed.

Alternative approaches

Do nothing

63. Known absenteeism is currently running at 10% of all crofts and it is considered that a 
significant number of crofts are not being put to any productive use.  Doing nothing would fail to 
address this issue and would hinder the Government’s objective of delivering sustainable 
economic growth through providing opportunities for persons wanting to live on and work 
crofts.  

Use the current legislation to regulate absenteeism, neglect and misuse more rigorously

64. While current legislation allows the Crofters Commission to act on absenteeism and 
neglect, it is currently limited in what it can do to take action on neglect and misuse.  At present 
the power for the Commission to take action in respect of absenteeism is discretionary and it can 
only act on misuse or neglect if it receives a complaint or gains the approval of the landowner.   

65. It is considered that the current powers are not sufficiently rigorous to ensure that the 
duties placed on crofters to reside on or near the croft and to put the land to productive use are 
complied with.  It is also considered that better enforcement of these duties would be achieved 
through providing a clear duty on the Commission to address cases of absenteeism and neglect. 
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PART 4: FURTHER AMENDMENTS OF THE 1993 ACT

Policy proposals: summary

66. The purpose of the provisions to amend the Crofters (Scotland) Act 1993 is to:

• tackle the speculative value of croft land for developments that are not considered to 
be in the interests of crofting, the crofting community and the wider public, the high 
value of which is considered to result largely from the apparent demand for sites for 
second homes.  This will have the effect of making crofts more affordable for those 
wishing to take up crofting; and

• simplify and make more efficient the processes for obtaining Commission consent to 
applications, with replacement provisions for approval of enlargement of crofts.

Disposal of land, resumption and decrofting

Policy proposals
67. The CoIoC identified that the interests of crofting, and the associated public benefits 
derived from crofting, were being threatened through speculation on croft land for developments 
where the individuals were the principal beneficiary rather than the wider community.  This, in 
turn, could result in an over-inflation of the market value of croft land, resulting in prices for 
crofts that potential crofters could not afford.  In particular, the development value of croft land 
was considered to be inflated by the potential use of housing for second homes, which has 
resulted in an incentive for crofters to take land out of crofting tenure, thereby reducing the link 
between a croft house and croft, and steadily eroding the amount of land in crofting tenure.  
Consequently, the CoIoC proposed an occupancy burden on all houses in crofting tenure and on 
houses built on land formerly held in crofting tenure.

68. In its response, the Government ruled out a burden for croft houses as it considered that 
better enforcement of existing residency requirements would address absenteeism in crofts.  
However, the consultation paper on the draft Bill provided for an occupancy requirement on 
owners of housing built on land taken out of crofting tenure after 12 May 2008 to ensure that 
such property was used as a main residence, requiring the resident to live in the property a 
minimum of 183 days per year.  The date of 12 May 2008 corresponded with the publication of 
the CoIoC report and was necessary to prevent a rush of decrofting applications following the 
publication of the report.  These provisions were removed from the Bill following widespread 
criticism during consultation and alternative suggestions were considered on how to address 
speculation on croft land.  In considering responses to the draft Bill consultation, the 
Government decided that two further options for addressing speculation on croft land, as 
suggested by, for example, the Scottish Crofting Foundation, should be included in the Bill for 
introduction to Parliament.  These proposals are detailed in the following paragraphs.

69. Firstly, while the Crofters Commission can already decide to approve or reject an 
application to decroft land under sections 24 and 25 of the 1993 Act, Part 5 of the Bill is 
designed to strengthen both the ability of the Commission to reject applications for decrofting 
and the ability of the Scottish Land Court to reject applications to resume land.  The Bill 
therefore provides further grounds for the Commission and the Land Court to refuse applications 
to decroft or resume land from crofting tenure.  In particular, provision is made to enable 
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applications to be refused even where planning consent has already been granted.  This addresses 
the present difficulty which has arisen from the Land Court’s ruling in Mr & Mrs John Inkster & 
Mr & Mrs Michael Inkster v Crofters Commission (SLC/168/04) that “it is not appropriate to use 
a control designed to protect crofting interests for the purpose of acting as a second planning 
authority”.  The consequence of this ruling is that the Commission feels unable to refuse a 
decrofting application where planning consent has already been granted.  

70. Many crofters are currently unhappy with the Commission for failing to protect the 
interests of crofting by allowing decrofting for the purpose of developments that are not 
considered to be in the interests of crofting or the crofting community.  Local authorities have 
stated that applications to decroft are a matter for the Crofters Commission, but the Commission 
considers that the rulings of the Land Court have left it with no choice.  

71. The Bill also provides for the construction of additional grounds for rejecting applications 
to decroft, such as that it would affect the sustainability of crofting in an area and the long term 
sustainability of associated landscape and environmental benefits, or it could be demonstrated 
that approving the application would result in detriment to crofting, croft land or to the crofting 
community in that area.  The legislation also clarifies that it is still possible for a decrofting 
application to be refused, even where planning consent has been given.  Whilst the refusal to 
decroft will not prevent a person from executing the planning consent, the effect of these 
provisions is expected to result in less speculation on croft land for development as the 
Commission might consider that the proposal to decroft will harm crofting and the wider public 
benefits associated with crofting.

72. This will provide a platform from which the new Commission could be more pro-active 
in protecting crofting and the wider public benefits associated with crofting such as landscape 
and environmental benefits.  While the planning system already takes decisions on a public 
interest basis it is considered that, in some cases, the importance of crofting and the associated 
public benefits associated with crofting are not fully taken into account.  Two high profile cases 
in recent times have been developments in Taynuilt and Ocraquoy.

73. The Crofters Commission is now a statutory consultee for local authority strategic 
development plans and this should help to ensure that fuller consideration is given to 
developments proposed for croft land.  However, it is considered that the reformed Commission 
should be able to refuse an application to decroft even where planning consent has been granted.  
Given its experience and interest in crofting, it is considered that the Crofters Commission may 
be better placed to consider the impact on crofting, and the public benefits derived from crofting, 
associated with any application to remove land from crofting tenure as a consequence of a 
proposed development.  To date, much of the consideration surrounding the interests of crofting 
has focused on the agricultural value of the land as opposed to the intrinsic value of the land 
from landscape and environmental benefits.  

74. Secondly, the Bill provides for extension of the period in section 14(3) of the 1993 Act
during which the proceeds from subsequent sale of decrofted land have to be shared 50-50 
between the crofter and the previous landowner, from 5 years to 10 years.  This will apply 
equally to community landlords as well as private landlords.  It is expected that this will 
discourage the decrofting of land for speculative developments as an individual is likely to want 
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to secure the financial benefits of any subsequent sale before 10 years has elapsed.  This only 
applies to the onward sale to persons outwith the family as opposed to within the family so this 
measure will not impact on those seeking to develop land for themselves or their families.  It
should also help to focus the minds of developers on non-croft land as a priority development 
area, given the financial consequences of developing on croft land.   

75. Increasing the grounds for the Commission to reject decrofting applications will help to 
suppress the speculative demand for croft land for developments which might be considered to 
damage crofting and the benefits crofting provides.  Supplementing this with an increase in the 
period for which crofters have to share the profits associated with the onward sale of former croft 
land with the landowner from which it was acquired will also help to reduce the attractiveness of 
developing croft land.  While these proposals did not feature in the draft Bill for consultation, 
they were put forward during the consultation as possible alternatives to the occupancy 
requirement.  The Government has accepted the arguments for action to tackle speculation on 
croft land and has sought the views of key stakeholders on these provisions before including 
them in the Bill as introduced to Parliament.

76. The Bill also amends sections 11 and 23 of the 1993 Act to requires a landlord to submit 
proposals for re-letting the croft where the Commission declares a croft vacant following 
intestacy action.  Furthermore, the Bill provides that the Commission need not consider a 
decrofting application from the landlord if it has already requested re-letting proposals from that 
landlord.  The purpose of these provisions is to allow the Commission to take effective action to 
re-let a croft once the croft has been declared vacant.

Alternative approaches

Occupancy requirement proposal

77. The draft Bill proposed the introduction of an occupancy requirement that would affect 
houses built on land taken out of crofting tenure after 12 May 2008 and would oblige the 
homeowner to ensure the property was used as a main residence for 183 days or more a year, 
unless one of the exceptions to the proposal was met, such as time spent away from the property 
for medical treatment.  It was considered that the occupancy requirement would have the effect 
of suppressing speculative demand on croft land for the purpose of building houses that would 
not be used as a permanent residence.  In turn, this might have helped to keep crofts available 
and affordable to persons interested in crofting.  It was proposed that local authorities would 
have responsibility for enforcing the occupancy requirement and they would have discretion as 
to whether to suspend or extinguish the requirement or not, depending on housing pressures 
within their areas.  The sanction for failing to meet the requirement would have been a fine of up 
to £5,000. 

78. The occupancy requirement proved to be the most contentious provision within the draft 
Bill.  The majority of respondents considered the proposal to be unfair, unworkable and 
draconian.  Furthermore, discussions and written feedback from local authorities demonstrated 
that they had significant concerns over the proposals, particularly in relation to costs, resources 
and difficulties in enforcing and policing the requirement.  As a result, the Government opted to 
drop this provision from the Bill.
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Commission involvement in every planning application pertaining to croft land

79. This option would require local authorities to consult the Crofting Commission on every 
planning application pertaining to croft land.  The Crofters Commission has recently become a 
statutory consultee on draft local development plans.  However, extending this statutory role to 
cover all planning applications in respect of croft land would ensure that the Commission is 
actively involved in the consideration of each planning application.  By adding an additional 
question to the planning application in crofting areas, it would be possible to determine what 
applications needed to go to the Commission for comment.  This approach would ensure that 
planning officers receive the considered view of the Commission on the impact on crofting and 
associated benefits should the application be successful.  However, the Government rejected this 
option as local authorities have made efforts to streamline the process for considering planning 
applications and this option would reintroduce an additional level of bureaucracy.  Furthermore, 
this option could result in a significant administrative undertaking for the Commission.

Restrict the number of houses built on croft land or the number of decrofting applications

80. A further option would be to restrict the number of houses built on a croft or on land 
taken from that croft or to limit the number of decrofting applications a crofter may submit.  
Whilst this would address the issue of individual crofts being divided into a number of 
development plots, this approach was considered to be too inflexible as it does not allow for each 
case to be considered individually and an assessment to be made on the impact it would have for 
crofting and the benefits derived from crofting.  It is not certain how effective this option would 
be at addressing speculation on croft land and, therefore, the Government rejected this option.

Commission’s approval and consent provisions

Policy proposals 
81. The Bill proposes changes to the consent and approval provisions that will simplify the 
process by which the Crofters Commission makes decisions on regulatory applications.  The 
1993 Act presently contains various sections relating to consent or approval of the Commission 
and it is proposed that a common procedure is applied to this process so far as possible.  This 
should achieve consistency in approach for all involved and should enable the Commission to 
consider each regulatory application rather than the restrictive approach currently in place, which 
only allows the Commission to intervene in certain circumstances.  A change to the requirement 
for approval for the enlargement of crofts is also included in this part of the Bill to ensure that 
the Commission is informed of any such enlargement and the new Register is updated 
accordingly, irrespective of the resultant size of the croft.  There is presently no requirement in 
the 1993 Act for a landlord or crofter to inform the Commission of any enlargement to a croft 
which does not result in the croft exceeding 30 hectares.

Alternative approaches

82. No alternative approaches have been considered in this area.

103



This document relates to the Crofting Reform (Scotland) Bill (SP Bill 35) as introduced in the 
Scottish Parliament on 9 December 2009

19

PART 5: GENERAL AND MISCELLANEOUS PROVISIONS

83. This Part of the Bill mainly deals with certain general matters such as regulations and 
orders, ancillary provisions, minor and consequential amendments and repeals, interpretation and 
commencement.  However, there are two areas that merit comment.

Pre-consolidation modification of enactments relating to crofting 

84. Crofting law is notoriously complex and it was recommended by the Committee of 
Inquiry on Crofting that steps should be taken to clarify and simplify it. The Government 
acknowledged this in its response to the final report of the Committee of Inquiry and agreed that 
new legislation will be required in future to replace, simplify and clarify the accumulated laws 
that set the framework for crofting today, probably in the form of a consolidation Bill.  The 
power to modify enactments relating to crofting allows the Scottish Ministers to modify crofting 
law to assist in the consolidation of crofting law.

85. No alternative approaches have been considered in this area.

Transfer of responsibility for small landholdings

86. Schedule 2 of the Bill, as introduced by Part 5 of the Bill, contains minor and 
consequential modifications.  One area of particular note is the proposal to give the Crofting 
Commission regulatory powers for small landholdings in any areas designated by order as new 
crofting areas.  The policy wish is that small landholders should be able to convert their holdings 
to crofts within the new designated areas as long as all parts of the holding come within the 
Small Landholders Acts. Where two or more landhold units have been amalgamated, or a 
landhold unit joined with a larger unit the resultant holding is deemed to be a larger agricultural 
unit which renders them ineligible for conversion to crofts, however the policy is to accept 
applications even if their landhold holding is comprised within a larger agricultural unit.  
Amalgamation and restructuring was a feature of the 20th century to make units more viable and 
therefore it is thought that very few landholdings will now be in their original state and thus meet 
the eligibility criteria for conversion to crofting tenure.  

87. Small landholdings in Scotland have previously been regulated by the Scottish Ministers 
as the successor to the Board of Agriculture, with the most frequent regulatory action being in 
relation to vacant holdings, and similar to decrofting procedures.  Small landholdings are similar 
in nature to crofts and, indeed, the Crofters (Scotland) Act 1955 returned such holdings in the 
crofting counties to the status of crofts and brought them under the regulatory sphere of the 
Commission.  While, after 1955, no small landholdings had a legal basis in the crofting counties, 
it is possible that not all have been registered as crofts.

88. Schedule 2 of the Bill amends the Small Landholders (Scotland) Act 1911 to provide 
powers to the Commission to, in any areas designated by order, regulate vacant holdings; 
regulate construction of additional dwellings; regulate merger and amalgamation of holdings; 
and suggest model forms of agreements.  This gets round the restriction of the 1993 Act limiting 
powers of the Commission to the seven designated Crofting Counties.
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89. No alternative approaches have been considered in this area. 

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT, ETC. 

90. It is not considered that the Bill will have any impact on equal opportunities, human 
rights or on local government.  The Equality and Human Rights Commission and the Scottish 
Council for Voluntary Organisations received the consultation document, and neither suggested 
the proposals in the draft Bill would have a differential or discriminatory impact against any 
persons defined by age.  An Equality Impact Assessment of the Bill has been published on the 
Government’s website and the proposal for an occupancy requirement, which would have had an 
effect on local authorities, has been removed from the Bill.  Crofting features on the majority of 
Scottish islands but it is not considered that the Bill will have a differential impact between 
island and mainland communities.  It is considered that the Bill will have a positive effect on the 
sustainable development of the Crofting Counties and proposed new crofting areas through 
strengthening the enforcement of the duties of crofters and owner-occupiers to reside on, or 
within, 16km of the croft and to put the land to productive use.  It is considered that this will 
deliver improvements to the social, economic and environmental development of these areas. 

—————————— 

ANNEX A: FLOW CHART DEPICTING FIRST REGISTRATION IN THE CROFTING 
REGISTER 

 
 
 

105



This document relates to the Crofting Reform (Scotland) Bill (SP Bill 35) as introduced in the 
Scottish Parliament on 9 December 2009 

 
 

 
 

CROFTING REFORM (SCOTLAND) BILL 
 

—————————— 
  

DELEGATED POWERS MEMORANDUM  

 
 
 
 
PURPOSE 

1. This memorandum has been prepared by the Scottish Government to assist the 
Subordinate Legislation Committee in its consideration of the Crofting Reform (Scotland) Bill.  
It describes the purpose of each of the subordinate legislation provisions in the Bill and outlines 
the reasons for seeking the proposed powers.  The memorandum should be read in conjunction 
with the Explanatory Notes and Policy Memorandum for the Bill.   

OUTLINE OF THE BILL PROVISIONS 

2. There is widespread concern that crofting is in decline as a consequence of persistently 
high levels of absenteeism, growing levels of neglect and the continuing removal and 
development of land from crofting tenure.  Many have argued that the existing governance 
arrangements and regulatory framework have failed to address this decline.  The objectives of 
this Bill are to put in place a robust regulatory and governance framework for the future of 
crofting that will reverse this decline and ensure that crofting continues to contribute to 
sustainable economic growth in some of Scotland’s most remote, rural communities. 

3. The main parts of the Bill are: 

• Part 1 proposes reforms that are intended to make the Crofters Commission more 
effective in delivering its core function of regulating crofting.  Through changing the 
constitution of the Commission to allow for directly elected members of its Board, 
the Bill aims to make the Commission more representative of, and accountable to, 
the people it regulates.  It also proposes to give the Commission greater flexibility to 
develop regulatory policy so that crofting develops in the interests of crofting 
communities and the wider public interest.  Changes are also proposed to the powers 
of the Commission to bring it into line with more conventional Non-Departmental 
Public Bodies that receive grant-in-aid and have the flexibility to spend their budgets 
as they see fit. 

• Part 2 of the Bill proposes to create a new Crofting Register to replace the existing 
Register of Crofts, which is now considered to be incomplete and outdated.  The Bill 
would give responsibility for establishing the new register to the Keeper of the 
Registers of Scotland, who is responsible for maintaining other property registers in 
Scotland.  The new Register would be map-based and would clearly define the extent 
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of, and interests in, a croft and other land held in crofting tenure, such as common 
grazings.  In addition to providing crofters with greater security over their croft, an 
accurate and current legal register is considered to be important in the effective 
regulation of crofting. 

• Part 3 of the Bill defines owner-occupier crofters and puts in place a new process for 
addressing absenteeism and neglect on croft land.  At present, the Commission has a 
discretionary power to tackle absenteeism and action on neglect is dependent on 
either a complaint being made or the consent of the landlord being given.  The new 
process would place a duty on the Commission to take action in respect of 
absenteeism and neglect by both tenant and owner-occupier crofters.  This will help 
to ensure that crofting contributes to economic growth by requiring crofters to be 
resident on, or near, their croft and to put it to some form of productive use. 

• Part 4 of the Bill makes other changes to the Crofters (Scotland) Act 1993 that are 
intended to deliver a number of policy goals.  It aims to tackle speculation on the 
development value of croft land through strengthening the grounds under which the 
Commission may reject an application to decroft.  At present, the Commission 
regards itself as obliged to approve applications to decroft where outline planning 
consent has been granted.  These provisions would enable the Commission to reject 
applications to decroft where it considers the cumulative effect of such applications 
to have a negative impact on crofting in the area, the long term sustainability of the 
community in which crofting takes place and the corresponding environmental, 
cultural and landscape benefits derived from crofting.  This Part of the Bill also 
proposes changes to the processes for obtaining Commission consent to make this 
process simpler and more efficient.  A change to the requirement for approval for the 
enlargement of crofts is also included in this part of the Bill.  It also includes a power 
to make modifications of enactments relating to crofting ahead of proposed 
consolidation, which will allow for the simplification and clarification of crofting 
law. 

• Part 5 of the Bill includes general provisions concerning matters such as regulations 
and orders, ancillary provision, minor and consequential amendments and repeals, 
and crown application.   

4. Further information about the Bill’s provisions are contained in the Explanatory Notes 
and Financial Memorandum published separately as SP Bill 35-EN and in the Policy 
Memorandum published separately as SP Bill 35-PM.  

RATIONALE FOR SUBORDINATE LEGISLATION 

5. Scottish Ministers carefully considered which provisions should be contained on the face 
of the Bill and which should be included in subordinate legislation.  This has resulted in a 
number of powers in the Crofting Reform (Scotland) Bill to make subordinate legislation and 
these are explained in greater detail below.  In each case, the Scottish Ministers considered the 
policy intentions behind each of the provisions and the level of parliamentary scrutiny required 
against the need to: 

• ensure sufficient flexibility in the future to respond to changing circumstances and to 
make changes quickly without the need for primary legislation; 
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• make proper use of valuable Parliamentary time; 

• the likely frequency of amendment; 

• allow detailed consequential amendments to be made and kept up-to-date within the 
basic structures and principles set out in primary legislation; 

• the need to anticipate the unexpected, which might otherwise frustrate the purpose of 
any provision in primary legislation approved by Parliament.  

6. When considering whether the negative or affirmative resolution procedure should be 
used, the Scottish Ministers have considered carefully the degree of Parliamentary scrutiny that 
is thought to be required for the orders, balancing the need for the appropriate level of scrutiny 
with the need to avoid using up Parliamentary time unnecessarily.    

7. In total there are 16 subordinate legislation provisions in the Bill. 

DELEGATED POWERS  

8. This memorandum describes the provisions of the Bill which confer powers to make 
subordinate legislation.  It sets out: 

• the persons upon whom the power to make subordinate legislation is conferred and 
the form in which the power is to be exercised. 

• why it is considered appropriate to delegate the power to subordinate legislation and 
the purpose of each such provision. 

• the parliamentary procedure to which the exercise of the power to make subordinate 
legislation is to be subject.  

Section 2(2) - power to confer functions on, remove functions from or otherwise modify 
functions of the Crofting Commission 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision 

9. Section 2 of the Bill relates to the general functions of the Crofting Commission.  
Subsection (2) introduces section 2A to the Crofters (Scotland) Act 1993, referred to hereafter as 
the “1993 Act”.  Section 2A proposes a power that would enable Scottish Ministers to make 
changes to the functions of the Commission by order and includes a power to confer on the 
Commission functions of the Scottish Ministers under the Bill (other than the function to make 
regulations or orders).  The Scottish Ministers may only make such an order where they consider 
it appropriate to do so to ensure that the Commission carry out their functions effectively and 
efficiently.   
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Reason for taking power 

10. The current policy is to focus the reformed Crofting Commission solely on the regulation 
of crofting.  However, it is recognised that in order to respond to the changing needs of crofting 
as a whole, and the community it regulates, that the functions of the Commission may require 
change over time.  Therefore, this provision would allow for the Scottish Ministers to have the 
power to add, remove or modify the functions of the Commission so that it carries out its general 
functions efficiently and effectively.  

Reason for choice of procedure 

11. It is likely that any changes to the functions of the Crofting Commission will be of great 
interest to stakeholders.  It is therefore considered appropriate that any order should be subject to 
an affirmative resolution of the Parliament.   

Section 4(4) – power to vary the steps that will require registration onto the Crofting 
Register 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

12. Section 4 outlines the steps that will require a croft to be registered on the new Crofting 
Register.  Section 4(4) provides the Scottish Ministers with the power to add a step, modify the 
description of a step, or remove a step, which would require registration on the new Crofting 
Register.  These steps generally relate to changes in the extent of a croft or interests in a croft. 

Reason for taking power 
13. The Crofting Register will be populated over time, either through voluntary registration 
or at the point of which an application is submitted to the Crofting Commission for a regulatory 
decision.  As the Crofting Register becomes more established, it may become evident that the 
trigger points require amendment and this power would give the Scottish Ministers the flexibility 
to be able to add, amend or remove trigger points.  

Reason for choice of procedure 

14. This power concerns a point of procedure relating to the operation of the Crofting 
Register and, therefore, it is considered appropriate that negative resolution procedure be 
applied. 
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Section 5(3) – power to vary the events that will require amendment to the Crofting 
Register 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

15. Section 5 outlines the steps that will require the new Crofting Register to be updated to 
reflect regulatory decisions that change the extent or interests in a croft.  Section 5(3) provides 
the Scottish Ministers with the power to add a step, modify the description of a step, or remove a 
step, which would require the new Crofting Register to be updated. 

Reason for taking power 

16. As the Crofting Register becomes more established, it may become evident that the 
events where the Register should be updated require amendment and this power would give the 
Scottish Ministers the flexibility to be able to add, amend or remove events.  

Reason for choice of procedure 

17. This power concerns a point of procedure relating to the operation of the Crofting 
Register and, therefore, it is considered appropriate that negative resolution procedure be 
applied.  

Section 6(8) – power to make provision about when ownership is to be treated as 
transferred for the purpose of applying to register on the Crofting Register 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

18. Section 6 sets out the process for making an application to register on the Crofting 
Register.  Subsection (2)(b) states that an application for first registration on the Crofting 
Register is to be made in the case of transfer of the ownership of land on which a croft is 
situated.  Subsection (3)(a) states that an application to amend the register is to be made in the 
case of transfer of the ownership of any land on which a croft is situated.  Section 6(8) allows 
Ministers to make provision, by regulations, about when ownership is to be treated as transferred 
for the purposes outlined above. 

Reason for taking power 

19. There are many different stages associated with the transfer of the ownership of land and 
this provision affords Ministers the flexibility to determine the stage at which registration is to be 
required on the Crofting Register.  It also provides flexibility in the event of any changes in 
conveyancing practice that might take place in future.   
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Reason for choice of procedure 

20. This power concerns a point of procedure relating to the operation of the Crofting 
Register and, therefore, it is considered appropriate that negative resolution procedure be 
applied.  

Section 11(6) (as read with section 11(7)) – Scottish Ministers to prescribe the form that 
any notice of first registration must take  

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

21. Section 11 sets out the process of notification for the first registration of a croft on the 
Crofting Register.  Under section 8, the Keeper is required to issue confirmation of the first 
registration of a croft to both the applicant and the Crofting Commission.  Under section 11(4)(e) 
and (5), the date upon which the Commission receive notification of a first registration starts the 
six month period of appeal against any of the information contained in the registration.  
Subsection (6) then requires the applicant to place an advert in a local newspaper for two 
consecutive weeks and also to affix a conspicuous notice to the croft in a form prescribed by the 
Scottish Ministers. 

Reason for taking power 

22. The Crofting Register provisions allow for an appeal against any of the information 
contained in the first registration of a croft within a six month period.  Where there is no appeal 
to the Land Court against the registration or, in the event of an appeal, if the Land Court either 
rejects the appeal or orders an amendment of the registration, the registration then becomes 
permanent and there will be no further opportunity for appeal.  For this reason it is imperative 
that the notification of the first registration of a croft is conspicuous, therefore the Bill provides 
the Scottish Ministers with the power to determine the form that any notice should take.    

23. This power concerns a point of procedure relating to the operation of the Crofting 
Register and, therefore, it is considered appropriate that negative resolution procedure be 
applied.  

Section 15(5) – power to prescribe circumstances when there is to be no entitlement to 
indemnity from the Keeper in relation to the Crofting Register 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

24. Section 15 sets out the arrangements for indemnity in the circumstances that someone 
suffers loss as a consequence of certain matters, including an error made by the Keeper in the 
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registration of a croft.  Subsection (2) sets out the matters where a person is entitled to be 
indemnified and subsection (3) sets out where no indemnity is payable. Subsection (5) allows 
Ministers to prescribe, by order, where there is to be no entitlement to indemnity.   

Reason for taking power 

25. There are many possible circumstances where a person might not be entitled to 
indemnity.  It is not possible to list them all but this power would enable Ministers to clarify 
where indemnity is not an entitlement in the event that it is unclear.   

Reason for choice of procedure 

26. This power concerns a point of procedure relating to the operation of the Crofting 
Register and, therefore, it is considered appropriate that negative resolution procedure be 
applied.  

Section 16(1) – power to make rules for the Crofting Register  

Power conferred on:  Scottish Ministers 
Power exercisable by: Rules made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

27. Section 16 sets out the arrangements for making rules and prescribing fees in relation to 
the Crofting Register.  Subsection (1) sets out the matters which the Scottish Ministers may, after 
consultation with the Keeper and the Crofting Commission, make rules for. 

28. The Scottish Ministers would have the power to make rules for regulating the making up 
and keeping of the register.  They might also prescribe the form of any search, report or other 
document to be issued or used, and regulate the issuing of such a document.  Rules might cover 
both the procedure of application for any registration or prescribe the form of deeds relating to 
registered crofts.  Finally, rules can be made to cover any other matters that Ministers consider 
necessary or proper in order to give full effect to the purposes of the Act. 

Reason for taking power 

29. The Crofting Register is a new register and this power is intended to allow the Scottish 
Ministers to make rules which would affect its operation and thus give flexibility in relation to 
the way the Register will work.  Any rules must be developed in consultation with the Keeper 
and the Crofting Commission.  

Reason for choice of procedure 

30. This power concerns the administration and mechanics of operating the Crofting Register 
and, therefore, it is considered appropriate that negative resolution procedure be applied.  
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Section 16(2) – power to prescribe fees payable in respect of the Crofting Register 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

31. Section 16 sets out arrangements for making rules and prescribing fees in relation to the 
Crofting Register.  Section 16(2) provides the Scottish Ministers with the power to make an 
order prescribing the fees to be paid for registration and for the Keeper of the Registers of 
Scotland (RoS) to provide searches, reports, certificates or other documents, or copies of 
documents, or of information from the Crofting Register. 

Reason for taking power 

32. Whilst the Government has agreed to fund the establishment of the Crofting Register, it 
will not fund the operation and maintenance of the register.  RoS operates a cost recovery policy 
in relation to its other core property registers and it is considered that the same should apply in 
respect of the Crofting Register.  Costs will inevitably fluctuate over time and the power can be 
exercised from time to time to reflect this.  Therefore, it is necessary for Ministers to be able to 
prescribe the fees that will be payable in respect of the Crofting Register.    

Reason for choice of procedure 

33. This power concerns the setting of fees relating to the Crofting Register.  The power, 
which is likely to be exercised from time to time as necessary, is very limited in scope since it 
relates only to fee-setting.  It is not considered appropriate to take up parliamentary time with 
such matters, similar reasoning being applied in relation to other powers to set fees.  It is, 
therefore, considered appropriate that negative resolution procedure be applied. 

Section 20(7) and section 21 – power to amend the meaning of neglect (for both tenant and 
owner-occupier crofters) 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision 

34. Sections 20 and 21 set out the duties of tenant and owner-occupier crofters to live on, or 
near, their crofts and to work the land.  Subsection 20(3) replaces section 5B of the 1993 Act 
which sets out the tenant crofter’s duty not to misuse or neglect their croft.  The replacement 
subsection 5B(3) describes what is to be considered as neglect of a croft and subsection 5B(7) 
enables the Scottish Ministers, by order, to amend the meaning of neglect.  Similarly, section 21 
inserts new section 19C to the 1993 Act which sets out the equivalent duty for owner-occupier 
crofters not to misuse or neglect their croft.  Subsection 19C(4) also defines neglect and 
subsection 19C(8) enables the Scottish Ministers, by order, to amend the meaning of neglect.    
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Reason for taking power 

35. The definition of neglect refers to the Common Agricultural Policy Schemes (Cross-
Compliance) (Scotland) Regulations 2004 and, therefore, any changes to that scheme could have 
a direct impact on the definition of the neglect of a croft.  Also, whilst the definition outlined in 
the Bill is considered suitable for the purpose of defining and identifying neglect, as the 
Commission becomes more proactive in tackling these issues, this definition may become 
redundant or may be superseded or modified in future.  This reflects the fact that minimum 
standards expected of agricultural enterprises may change over time.  Also, it would run counter 
to the policy objectives if the Commission were prevented from taking effective action against 
damaging cases of neglect if action could be circumvented because the definition was too 
restrictive and could not be modified quickly.   

36. The present provision in section 5B(10) and (11) of the 1993 Act provides the power for 
the Scottish Ministers to amend the meaning of “neglects” by order under affirmative resolution 
of the Scottish Parliament.  For consistency, and in recognising that this power enables the 
Scottish Ministers to amend primary legislation, it is proposed that the Scottish Ministers should 
continue to have the same power to amend the meaning of neglect by order, subject to the 
scrutiny and debate of the Parliament through the affirmative resolution procedure. 

Reason for choice of procedure 

37. The Scottish Ministers consider a change to the meaning of neglect to be sufficiently 
significant that any order made under these powers should be subject to the level of 
parliamentary scrutiny that the affirmative procedure provides.    

Section 32(1) – power to make modifications of enactments relating to crofting, or 
otherwise in connection with, the consolidation of the law on crofting.  

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision 

38. This provision enables the Scottish Ministers to modify crofting law, by order, to 
facilitate the consolidation of the law on crofting.   

Reason for taking power 

39. Crofting law is notoriously complex and it was recommended by the Committee of 
Inquiry on Crofting that steps should be taken to clarify and simplify it.  The Government 
acknowledged this in its response to the Final Report of the Committee of Inquiry and agreed 
that new legislation would be required in future to replace, simplify and clarify the accumulated 
laws that set the framework for crofting today, probably in the form of a consolidation Bill.  The 
power to modify enactments relating to crofting allows the Scottish Ministers to modify crofting 
law to assist in the consolidation of crofting law.   
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Reason for choice of procedure 

40. As this power allows for the amendment of primary legislation by subordinate legislation 
for the purpose of consolidation, which is aimed at clarifying and simplifying crofting law, it is 
considered that the affirmative procedure would be the most suitable procedure for this provision 
given the scope of the power.   

Section 34(1) – Ancillary provision 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 

Provision 

41. This provides the Scottish Ministers with power to make such incidental, supplementary 
or consequential provision as they consider appropriate, if such provision is in consequence of, 
or to give full effect to, provisions of the Bill.  By virtue of section 33(2)(b), an order under 
section 34(1) may include such transitory, transitional or saving provision as Ministers consider 
necessary or expedient. 

Reason for taking this power 

42. This is a general provision in fairly standard terms which allows the Scottish Ministers to 
make provision by order to support the full implementation of the Bill.  

Choice of procedure 

43. Ancillary provisions frequently deal with minor issues, and in general are subject to 
negative resolution procedure.  But an exception is made where the order adds to, replaces or 
omits any part of the text of an Act.  In that case, affirmative resolution procedure applies.  This 
approach on procedure is in line with the approach taken in most Bills and there are not 
considered to be any special factors justifying a different approach in this case.  

Section 37(2) – Power to appoint the day on which the provisions of the Act come into force 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: No procedure 

Provision 

44. This provision allows the Scottish Ministers to make provision by order as to 
commencement of the majority of the provisions of the Bill.  Sections 33 and 34 are exempted 
from the coverage of this power and will therefore come into force on any Act resulting from the 
Bill receiving Royal Assent. 
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Reason for taking power 

45. Arrangements need to be put in place before bringing any provisions into force and it is 
not possible to know exactly when these arrangements will be finalised.  Therefore, it is 
necessary to have the flexibility provided by the ability to make commencement orders whenever 
they are required. 

Choice of procedure 

46. In line with general practice, commencement orders under section 37(2) will not be 
subject to any Parliamentary procedure. 

Schedule 1, Paragraph 2(2)(d) -  Power for the Crofting Commission to charge in respect of 
its functions 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument  
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

47. Schedule 1, paragraph 2 sets out the general powers of the Crofting Commission.  Sub-
paragraph (2) in particular gives the Crofting Commission the power to charge in respect of its 
functions.  The functions for which it can charge, and the level of charges would be determined 
by the Scottish Ministers.  

Reason for taking power 

48. The consultation on the draft Bill proposed that the Commission should be given the 
power to charge in respect of carrying out its functions.  It was considered that the entire cost of 
regulation should not be borne by the taxpayer and the consultation asked what the balance of 
costs should be between the taxpayer and the individual applicant.  Of those who responded to 
this question, 51% of respondents considered that the individual applicant should contribute to 
the balance of costs.  In particular, it was considered that the individual should contribute where 
they would be considered to be the principal beneficiary of the regulatory application rather than 
the wider public.  The type of application that the Commission could charge for and the level of 
charge have not been determined, although both must be prescribed by the Scottish Ministers.   

Reason for choice of procedure 

49. This power enables Ministers to identify which functions of the Commission ought to be 
charged for and to set the amounts chargeable in the regulations.  The amounts must be 
reasonable.  Since this is a power relating to procedural matters concerning the Commission, it is 
considered appropriate that negative resolution procedure be applied. 
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Schedule 1, Paragraph 3(4) – Changes to the membership of the Crofting Commission 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Order made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 

Provision 

50. Schedule 1, as introduced by section 1(3), replaces Schedule 1 to the 1993 Act and makes 
further provisions relating to the constitution and general functions of the Crofters Commission.  
Paragraph 3 of the schedule relates to the membership of the reformed Crofters Commission and 
sets out the numbers of elected and appointed members.  Sub-paragraph (4) allows Ministers to 
modify the number of members, the number of appointed members and the number of elected 
members by order.  However, this provision would not enable any order to result in the majority 
of members not being elected members, unless the appointment of additional members by 
Ministers under paragraph 6(3) or 9(3) of the schedule means that such a majority cannot be 
maintained.   

Reason for taking this power 

51. Presently, the Board of the Crofters Commission consists solely of Ministerial 
appointees.  The Bill proposes to reform the Commission to ensure it is more representative of 
those it regulates and is constituted in a more democratic fashion.  Whilst the Bill proposes that 
there should be up to nine members of the Commission, up to six of whom would be elected by 
crofters and the remainder would be Ministerial appointees, this provision gives flexibility to 
amend these numbers to ensure flexibility in the longer term.   

Choice of procedure 
52. Modifications to the number of members of the Crofting Commission and the mix of 
appointed and elected members is likely to be of interest to a number of stakeholders and for this 
reason it was considered that the provision should be subject to affirmative procedure. 

Schedule 1, Paragraph 7(1) – power to make provisions for the election of members to the 
Commission 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision 

53. This provision would give the Scottish Ministers the power to make regulations 
associated with the election of members to the Crofting Commission.  

Reason for taking this power 

54. The Bill allows for crofters to be elected as members of the Crofting Commission.  
Provision relating to elections requires a large amount of detail pertaining to conduct of these 
elections to be set out on issues such as the voting system to be used for the election, the persons 
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eligible to vote and the constituencies in which elections are to be held.  Sub-paragraph (2) sets 
out particular matters in relation to which regulations may be made.  There is precedent for the 
details of elections to be made in subordinate legislation (for example, see schedule 1 to the 
National Parks (Scotland) Act 2000), in order to provide for the efficient and effective running of 
elections. 

Choice of procedure 

55. It is anticipated that any subordinate legislation associated with these provisions would be 
of interest to a variety of interested parties.  In order to ensure a higher degree of scrutiny, it is 
proposed that these regulations be subject to the affirmative procedure. 
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Rural Affairs and Environment Committee 
 

4th Report, 2010 (Session 3) 
 

the Crofting Reform (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 

 

SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS 

General principles and other general issues 
1. Some Committee members have concerns over some aspects of the Bill, but 
note that there may be an opportunity to resolve these at amending stages. Other 
members fully support the general principles. On that basis, the Committee 
recommends to Parliament that the Bill proceed to Stage 2.  

2. The Committee notes that this Bill seeks to provide an effective regulatory 
framework for crofting, and considers it important to stress that this is just one 
element amongst several that are needed to help crofting prosper. Regulation 
alone will not secure the future of crofting. 

3. The Committee considers that the implementation of the Bill should afford the 
Commission the opportunity to set out in its strategic plan how it proposes to 
assess the level of unmet need for crofting in different parts of the Highlands and 
Islands, and how it proposes to work with others to address it. We consider that 
the Commission should also maintain a set of area-based lists of prospective new 
entrants into crofting, which it could make use of when a vacancy arises in a 
particular area. 

4. The Committee understands views that it would be helpful to consolidate and 
simplify crofting law. This must be balanced against the resource consequences of 
doing so. We expect that the next administration will consider the issue carefully 
when it comes to decide whether to proceed with consolidation. 

5. The Committee does not have a unanimous view on whether the power to 
make substantive changes to crofting law by order in the course of passing a 
consolidation Bill is appropriate. Some members consider that it should be 
removed; others support its inclusion but recommend that it is made subject to the 
―super-affirmative‖ procedure. 

SP Paper 426 1 Session 3 (2010) 
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The Crofting Commission – role, functions, etc. 
6. The Committee recommends that strategic plans to be prepared by the 
Commission in future should set out the role that it expects assessors to perform 
within communities, the support which assessors should be entitled to expect from 
the Commission, and how the Commission proposes to ensure that the process 
for selecting assessors is open, participative and democratic.    

7. The Committee invites the Government to note concerns over the stated case 
procedure for appeals to the Land Court. 

8. The Committee accepts that most stakeholders want the Crofters 
Commission to continue in existence as the body mainly responsible for regulating 
crofting. 

9. The Committee considers that Government should consider reviewing the role 
of the Crofters Commission in respect of community-owned estates in the medium 
term, once community ownership is more embedded in the Highlands and Islands.    

10. In line with the general view to emerge from Stage 1 evidence, the Committee 
has no strong views on the proposal to change the name of the Crofters 
Commission to the Crofting Commission. 

11. The Committee invites the Government to give careful consideration to the 
recommendations of the Subordinate Legislation Committee that the power to 
modify, etc functions of the Crofters Commission may not be necessary because 
parallel provision exists elsewhere in statute. We also invite the Government to 
consider that Committee‘s further recommendation that, if the power is to be 
retained, it should be subject to super-affirmative procedure. 

12. The Committee considers that the case for removing Crown immunity from 
the Commission has not been made. There is a need for urgent clarification as to 
the consequences of doing so. 

13. The Committee invites the Scottish Government to consider whether it 
continues to be appropriate for the Commission, as a tribunal, to be liable for 
expenses when its decisions are overturned by the Land Court.  

14. The Committee has not been able to reach a unanimous view on the 
appropriateness of giving the Commission the power to charge fees.  

Elections to, and membership of, the Crofting Commission 
15. The Committee notes that some questions have emerged during Stage 1 as 
to the proposal for a part-elected Crofting Commission, in particular those relating 
to the possibility of a conflict in the role of elected Commissioners acting both as 
regulators and as representatives. However, we also note that the majority of 
stakeholders wish to give the proposal the benefit of the doubt, on the basis that it 
will make the Commission a more democratic and responsive body and support 
the proposal on that basis.  

16. The Committee invites the Minister for Environment to consider, and report 
back on, possible measures to ensure that voter turnout is maximised. 
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17. Given the public interest in having a Commission comprising people of varied 
interests and experiences, with the capability to regulate effectively and manage 
resources prudently, the Committee is persuaded that the Government should 
retain the function of appointing a minority of Commissioners. Having three 
appointed and six elected Commissioners appears to the Committee to be a 
reasonable balance. 

18. The Committee does not agree on whether the Scottish Ministers should 
continue to have the power to appoint the Convenor of the Commission if it is to be 
part-elected.  

19. The Committee shares the view of the Subordinate Legislation Committee 
that matters of particular significance with regard to the conduct of elections ought 
to be set out on the face of the Bill. In particular, the Committee considers that 
provision as to the electoral franchise is too significant to be left to subordinate 
legislation. 

20. The Committee invites the Government to reconsider its current policy of only 
allowing registered croft tenants or owner-occupiers to stand for election to the 
Commission. We consider that anyone should be allowed to stand in a 
constituency, provided they are nominated by someone on the register living in 
that constituency.  

21. A majority of the Committee invites the Government to consider the 
practicability of extending the franchise for Commission elections to spouses, civil 
partners or cohabitants of registered crofters. 1  

22. The Committee also invites the Government to clarify whether it is satisfied 
that no ECHR issues arise from not allowing landlords a vote. 

23. The Committee considers that the Government should carry out a formal 
consultation on its two current proposals for constituency boundaries, so that the 
crofting community has full opportunity to express its views before a final decision 
is taken.  

24. A majority of the Committee would favour the alternative vote system as the 
electoral system offering greater choice to the electorate and more likely to lead to 
the election of a candidate with a wide base of support within the constituency. 2 

25. The Committee welcomes the Minister‘s assurance that there will almost 
certainly be landlord representation on a future elected Commission.  

Crofting Register-Commission resources 
26. The Committee invites the Government to consider the Crofters 
Commission‘s evidence that extra resources may be required to process 
applications to the Crofting Register, and to reflect on whether there is a need to 

                                            
1 John Scott MSP does not agree with this recommendation, and favours there being one vote per 
crofting household, which may be exercised by any adult member of the household 
2 Karen Gillon MSP and John Scott MSP disagree with this recommendation and would prefer a 
first past the post system to be used. 
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revise its views on resourcing this function as currently set out in the Financial 
Memorandum. 

Crofting Register – general 
27. It has not been possible for the Committee to reach agreement in principle on 
whether the Bill should provide for a map-based register. Half the members are 
supportive; half are not.3 

28. The Committee recommends that the Government gives consideration as to 
how best to make entries in the Crofting Register more accessible to people in the 
crofting counties lacking internet broadband connections. 

29. The Committee notes widespread support for a process of voluntary 
community mapping and have been persuaded there are indeed merits in such a 
process. 

30. The Committee are unanimous in having concerns about the current trigger-
based. 

31. The Committee agrees that the introduction of the triggers for registration 
should be delayed following the enactment of the Bill, in order to provide a window 
for communities to undertaken collective mapping exercises.  

32. The Committee also agrees that crofting communities should, in the interim, 
be supported to undertake a process of community mapping, including by 
Government incentive. We further recommend that the Scottish Ministers should 
review the progress of community mapping at an appropriate point before any 
triggers are introduced. If satisfactory progress is being made, the Scottish 
Ministers would have the option of further postponing their introduction and 
continuing to incentivise community mapping. 

Details of the proposed registration process 
33. The Committee invites the Government to note the serious concerns that a 
number of witnesses have expressed on the sale of an estate being a trigger point, 
in particular in relation to community buyouts and in relation to changes of 
ownership that are purely technical or take place on a bequest within a family.  

34. The Committee queries the purpose of requiring a first registration where an 
application is being made for the resumption or decrofting of a whole croft.  

35. The Committee considers that in the interests of providing certainty as to the 
future status of entries in the proposed new Crofting Register it would be helpful to 
have clarity on— 

 how common grazings are to be entered in the register; 

                                            
3 The proposal is supported by Alasdair Morgan MSP, John Scott MSP, Maureen Watt MSP, and 
Bill Wilson MSP. Karen Gillon MSP, Liam McArthur MSP, Elaine Murray MSP and Peter Peacock 
MSP oppose it. 
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 whether the Government envisages that the presence or absence of a right or 
duty related to a crofting tenancy in the title sheet is to be taken as 
determinative as to whether or not the right or duty exists;  

 if so, whether the Keeper will be expected to indemnify any person for any 
detriment caused by the Keeper‘s failure, without good reason, to include a 
right or duty on the title sheet, 

 whether the Bill will provide that anyone with an interest in the purported right 
or duty being entered in the title sheet will automatically be notified of it; 

 whether the role of the Commission at the pre-registration stage is expected to 
include investigating whether the crofter has failed to disclose any obligations 
falling on him or her by virtue of being the registered crofter of a particular 
croft. 

36. The Committee considers that one of the benefits of community mapping 
exercises, as opposed to individual entries in the register, is that they are less 
likely to result in overlaps, underlaps and ransom strips. 

37. The Committee considers that there is no case for excusing or encouraging 
ransom strips in croft land because they may be of some perceived general 
community benefit.  

38. We invite the Registers to consider whether there are any practices that they 
could adopt to reduce the risk of ransom strips occuring, noting that there is 
perhaps a greater risk of their arising on a Crofting Register than on the Land 
Register because of the particular nature of crofts and of crofting terrain. 

39. The Committee invites the Government to consider whether any flexibility can 
be provided to enable the rectification of a genuine oversight that has led to the 
creation of a ransom strip, without requiring the re-running of the entire registration 
process.  

40. The Committee notes that the registration process does not appear to require 
the notification of the neighbours of a crofter who are not either themselves 
crofters or the registering crofter‘s landlord. The Committee invites the 
Government to consider whether this is an oversight.  

Regulation of crofting – general 
41. The Committee notes that that the approach set out in Part 3 of the Bill is to 
continue the policy of giving the Crofters Commission the main legal and 
operational responsibility for addressing absenteeism and neglect, and to increase 
the Commission‘s ability to act. The Committee considers that this continues to be 
the most appropriate way to seek to deliver the public goods that are promoted 
through crofting. 

42. The Committee agrees with the majority of witnesses that it is legitimate to 
pursue cases of neglect.  
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43. The Committee considers that it is legitimate in principle for the Crofters 
Commission to be given an enhanced role in addressing cases of absenteeism. 
There is a public interest in securing that crofters live on or around the land that 
they work, as this is one of the ways of sustaining communities in remote, rural 
areas.  

44. However, measures taken to address absenteeism must be proportionate and 
must take account of the particular circumstances and sensitivities in each case. 
The Government may wish to consider amending the language of the Bill, so as to 
refer to crofters who are ―not ordinarily resident‖ within 16 kilometres rather than to 
crofters who are ―absent‖. 

Dealing with absenteeism 
45. The Committee accepts the principle of continuing to have a definition of 
absenteeism based on distance from the croft as a trigger provoking the attention, 
but not necessarily the intervention, of the Crofting Commission. 

46. The Committee invites the Government to reflect further on whether it 
continues to be appropriate to set the limit within which a crofter is deemed to be 
―ordinarily resident‖ at 16km. The Government may wish to consider the extent to 
which the regulatory burden of the Commission would be eased if the limit were 
extended to, say, 32km/20 miles.  

47. The Committee also invites the Government to consider the efficacy of 
allowing the Commission the discretion to determine the distance in its new 
strategic plan, and to vary the distance so as to take account of local 
circumstances in particular parts of the Highlands and Islands. 

48. The Committee recommends that, in the interests of transparency, there be 
published criteria as what constitutes— 

 good reason not to pursue cases of absenteeism; and 

  the general interests of the local crofting community, for the purposes of 
determining whether to terminate a tenancy or require a letting of an 
owner-occupied croft. 

49. The Committee suggests that relevant criteria for either or both matters could 
include— 

 whether the absentee‘s croft is being worked; 

 how long the crofter has been away; 

 how involved the crofter is in the local community; 

 the level of crofting demand within the community; 

 whether there is a pattern of insecure and informal sublets within the 
community; 
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 the cumulative impact of individual cases of absenteeism within a 
community; 

 local demographics such as the community‘s age profile and population 
trends. 

50. Such criteria need not be on the face of the Bill, but should be set out in 
strategic plans of the Commission. 

51. The Committee invites the Government to reflect further on whether it is 
appropriate or necessary for the Bill to make provision giving the Commission 
expanded powers to intervene on the assignation of a croft between members of 
the same family. The Committee notes that any questions of absenteeism or 
neglect arising from the assignation could be investigated by way of the 
Commission's general regulatory powers at an appropriate point after the 
assignation has taken place. 

Addressing neglect 
52. The Committee considers that the Commission should be under a duty to set 
out in its strategic plan a clear outline of the factors it will take into account in 
deciding whether there is good reason not to pursue an apparent case of neglect. 
We expect that this would involve taking account of the practical and economic 
realities of the agricultural sector at the current time. However, clear cases of 
neglect, particularly those that impact on a crofter‘s neighbours, should always be 
pursued. 

53. The Committee notes that the Bill will continue to provide that a failure to put 
a croft to purposeful use is not neglect if it is done for a conservation purpose (as 
defined), but that it will become a requirement for this to be done in ―a planned and 
managed manner‖. The Committee welcomes this as a tightening of the legal 
position, which should make it less likely for this provision to used as a loophole to 
avoid liability for neglect. However, the Committee considers it important to make it 
expressly clear that the Commission expects crofters seeking to rely on the 
exemption to have produced a plan for the use of the croft for the Commission‘s 
approval.  

Regulation of crofting – responsibility to investigate and resourcing issues 
54. The Committee considers that there is a need for greater clarity as to where 
the responsibility for carrying out preliminary investigative work into cases of 
apparent absenteeism or neglect will lie, as there seems to be uncertainty at 
present. The risk is that if no one is given a clear role, no one will carry it out.  

55. Accordingly, we consider that strategic plans produced by the Commission 
under new section 2C should set out how the Commission proposes to gather 
information on occupancy and land use, and what resources it proposes to make 
use of in doing so.  

56. The Committee recommends that the Commission should be under a duty to 
investigate all prima facie cases of absenteeism or neglect brought to its attention, 
whether that is notified by an individual or a report by a crofting township. This is 
unless it is clear that an allegation is vexatious.  
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57. The Committee considers that the Commission should be expected to 
respond positively to any request from a township for an investigation into general 
occupation and land use issues within a township.  

58. The Committee recommends that the Scottish Ministers should direct the 
Scottish Government Rural Payments Inspectorate Directorate to share with the 
Commission information on compliance with good agricultural and environmental 
conditions that it has obtained during its inspections of crofts. 

59. The Committee considers that the potential for self-monitoring to provide 
partial solutions to regulatory questions has been under-estimated. We note the 
potential for such forms to serve a dual purpose of enabling crofters to provide 
information that could also be used to update the electoral roll for elections to the 
Commission. 

60. There is an expectation among stakeholders that the reforms in Part 3 of the 
Bill will create a tougher regulatory regime, in which action is more likely to be 
taken. However, other than the one-off payment of £100 000, which pre-dates, the 
introduction of the Bill, the Committee notes that resources available to the 
Commission look likely to remain static.  

61. The Committee seeks clarification from the Minister as to the Government‘s 
interpretation of the proviso that the duty to take action on absenteeism or neglect 
does not apply where ―there is good reason not to‖: does the Minister consider that 
the fact that resources are finite would be a ―good reason‖ for the Commission not 
to take action against a case of absenteeism or neglect? 

62. The Committee invites the Minister to note our concerns that the resource 
implications of the transfer of development responsibilities from the Crofters 
Commission to Highlands and Islands Enterprise might have been inadvertently 
mis-communicated. 

Owner-occupier crofters 
63. The Committee considers that the case for treating owner-occupier crofters 
and tenant crofters in much the same way for regulatory purposes has been 
largely made, and notes that it does not generally amount to a significant 
departure from current Commission practice. 

64. The Committee accepts that owner-occupier crofters should be permitted to 
enter into short lease arrangements under similar terms to tenant crofters entering 
into sublets. We consider that Commission policies on the granting of permission 
to lease croft land should be no more advantageous to owner-occupiers than to 
tenant crofters. 

65. We would, however, have concerns if it were to become routine for the 
Commission to agree to extend short leases (whether by owner-occupiers or 
tenants), as this would indicate that the provision is not being used in the way it 
was originally intended. 
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66. The Committee considers that the Government‘s proposal to equalise grant 
entitlement between tenant and owner-occupier crofters, is quite likely to lead to a 
trend of more tenants becoming owner-occupiers.  

Landlord’s clawback 
67. The Committee notes that there is a lack of legal certainty as to how the 
statutory provision determining how landlord‘s clawback is calculated is to be 
construed. The Committee recommends that the Government take the opportunity 
to clarify in the Bill how clawback is calculated.  

68. The Committee agrees that the Whitbread loophole, enabling clawback to be 
avoided if a croft is transferred directly to a nominee, should be closed.  

69. Members are not agreed on whether the landlord‘s right to clawback should 
be extended to ten years, as proposed in the Bill.  

Decrofting and resumption of croft land 
70. The Committee welcomes proposals in the Bill to give the Commission and 
the Land Court some discretion to refuse a decrofting or a resumption, despite 
permission for a development having been granted by a planning authority. 

71. The Committee notes that the Government identified maintaining and 
increasing the amount of land held in crofting tenure as one of its five priorities for 
crofting. We invite the Government to consider whether it would be practicable to 
amend the law to require the Commission to exercise its functions subject to a 
general duty of securing, as far as practicable, that land remain in crofting tenure.  

Crofting and planning policies 
72. The Committee considers that there should be a similar presumption against 
development on croft inbye in Scottish planning policy as there is against 
development of prime agricultural land. This does not mean that there could be no 
development allowed, but it would have to be shown that the development was for 
an essential purpose or to meet an established need where no other site was 
available, and in particular demonstrate why development could not be carried out 
on common grazings.  

73. The Committee also recommends that Crofters Commission should use its 
status as a key agency for planning to ensure that local development plans only 
zone croft inbye land for development where that is appropriate in a crofting 
context. We proposed that the Crofters Commission be a statutory consultee on all 
planning applications that concern croft land which are contrary to the 
development plan.  

 

INTRODUCTION 

Parliamentary scrutiny 

74. The Crofting Reform (Scotland) Bill was introduced into the Scottish 
Parliament on 9 December 2009. The Rural Affairs and Environment Committee 
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was appointed lead Committee to report on the general principles of the Bill at 
Stage 1.  

75. Shortly afterwards, the Committee issued a call for views, inviting written 
submissions on the Bill. In all, the Committee has considered 57 written 
submissions from members of the public or organisations, including some multiple 
submissions. The Committee has also received and considered correspondence 
from the Scottish Government in relation to the Bill.  

76. The Committee took evidence on the Bill at six meetings from January to 
March 2010. Two of these meetings were held outside of the Parliament; in Thurso 
on 23 February, and in Lerwick on 2 March. In the course of holding those 
meetings, Committee members took time to make visits to nearby areas; to 
Caithness and Sutherland on 22 and 23 February, and to crofting townships on 
Shetland on 2 March. Committee members also visited North and South Uist and 
Benbecula on 24 and 25 January, and made visits to crofting townships there, with 
some members then going on to participate in a conference on the future of 
crofting on 26 January in Stornoway organised by Comhairle nan Eilean Siar. 

77. At the meetings in Thurso and Lerwick, opportunities were afforded to those 
attending the meeting to put their views forward at an ―open mike‖ session in the 
middle of the meeting, with these views being recorded in the Official Report. 
There was also a public meeting (not a formal Committee meeting) at Sgoil 
Lionncleit in Benbecula on 25 January, attended by just under 50 local people, at 
which views on all the main aspects of the Bill were canvassed. 

78. The Committee is grateful to all those who gave evidence at our meetings, in 
particular those individuals, crofters and non-crofters, who took the time to attend 
and provide their views. We are also grateful to all those (again, in particular, 
those individual members of the public) who provided written evidence, all of which 
has been considered by Committee members in the course of scrutinising the Bill. 
On our visits, it was a particular privilege to meet and listen to local people and 
their families in their own working and living environments, and we are especially 
grateful both to them and to those people who helped prepare our itineraries and 
who accompanied us on the day. 

79. No secondary Committee was appointed on the Bill, but the Finance 
Committee has reported on the financial memorandum to the Bill, and the 
Subordinate Legislation Committee has reported on the delegated powers 
contained in the Bill.4 The Committee notes and comments on recommendations 
made in those reports at appropriate points in this one.  

80. The Committee appointed Mr Derek Flyn, a retired solicitor specialising in 
crofting law as an adviser on the Bill at Stage 1. We are very grateful to Mr Flyn for 
his helpful advice throughout Stage 1.  

                                            
4 See annexes A and B.  
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What is crofting? 

81. Crofting is a system of small landholding in the Highlands and Islands.5 As a 
legal concept, crofting dates from 1886, when the first crofting Act established 
secure, heritable, tenancies for crofters, the vast majority of whom hitherto had 
had no formal title or legal right to the land they and their families lived on and 
worked. This had left them open to the possibility of the landlord clearing them 
from the land without any legal recourse.  

82. There are nowadays just under 18 000 crofts in Scotland, with around 33 000 
people living in crofting households. For legal purposes, a ―crofter‖ is the individual 
holding the tenancy in a croft.  

83. Crofting tenure typically6 comprises two elements; exclusive use of inbye land 
and a share in a common grazing. Common grazings tend to be rough grazings for 
sheep or cattle on land of marginal agricultural value on the edge of a crofting 
township. Crofters in the township will be shareholders in the grazings, which are 
administered by a grazings committee.7 Any crofter can, however, apply to the 
Crofters Commission to have an apportionment, entitling them to exclusive use of 
a portion of the grazings. Inbye land, which often comprises the land surrounding 
the croft house, will be of superior agricultural quality to the grazings (perhaps 
enabling crops to be grown on it), although this is relative. On visits, members 
have inspected inbye land that would be considered marginal in much of lowland 
Scotland.  

84. It is important to stress that crofting law in itself gives secured tenancy rights 
in land, rather than a right to residency in a dwellinghouse, although in fact there 
may well be a dwellinghouse built on the croft. It is also common for a croft house 
to be built on adjacent decrofted land8 because mortgage lenders are reluctant to 
grant a standard security on croft land. 

85. The vast majority of crofts secured by law in 1886 were small. This was no 
accident; most landlords did not want their tenants to be entirely self-sufficient, as 
they were needed to do other work on the estate.9 Down to the present day, 
working an ―average‖ croft10 does not in itself provide a living; additional income 
has to be found elsewhere to help make ends meet. A 2007 survey found that 
around 30% of croft householders‘ income comes from crofting.11 

                                            
5 Ie in the ―crofting counties‖; the former counties of Argyll, Inverness, Ross and Cromarty, 
Caithness, Sutherland, Orkney and Shetland. Since 2007, the Government has had the power to 
designate areas outside of the crofting counties as crofting areas. The Government has recently 
used this power to designate the local authority area of Moray, the former county of Nairn, and the 
islands of Arran, Bute, and Great and Little Cumbrae as crofting areas. 
6 In some areas (eg Orkney and parts of Caithness), the croft often comprises only inbye land. In 
parts of the Western Isles, crofters also have shares in runrig; fields which are cropped in strips 
during summer and used for grazing in winter. 
7 As the Committee noted on visits, some grazings committees are inactive, however.  
8 Ie land taken out of crofting tenure by decision of the Crofters Commission. 
9 Professor Jim Hunter.  Written submission to the Rural Affairs and Environment Committee. 
10 The average croft comprises 5 hectares of inbye land. 
11 George Street Research, quoted by Committee of Inquiry on Crofting. Crofts can vary markedly 
in size and at times in the 20th century (particularly following both world wars) there was a 
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86. In exchange for security of tenure and associated rights, crofters are 
expected to be ordinarily resident on or near the croft and to put the croft to 
purposeful use. The role of the Crofters Commission12, a body established in 1955 
mainly to regulate crofting, in securing that these duties are adhered to is 
discussed later in this report. Tenant crofters continue to have to pay to their 
landlord what is nowadays a small rent.13 The landlord may also exercise certain 
rights in respect of the croft. The general trend of crofting law reform since 1886 
has been to reduce the landlord‘s role in relation to croft land, with the Crofters 
Commission taking on many of the functions that would be carried out by the 
landlord in other landlord-tenant relationships. The current Bill could be seen as 
continuing that trend. However relations between crofters and their landlord are 
still important practically and, at times, legally.    

87. In 1976,14 crofters were given the right to purchase their croft from the 
landlord for fifteen times the annual rent. Take-up of this right differs markedly 
between areas; a survey carried out by the Committee of Inquiry on the Future of 
Crofting found that in Orkney 98% of crofters were, in the language of the current 
Bill, ―owner-occupier crofters‖; whilst in the Western Isles 98% were still tenants. 
Nationally out of 17 936 crofts recorded in the Crofters Commission‘s Register of 
Crofts, 4 287 are owned and the remainder are tenanted.15 A view members 
picked up on visits is that some crofters do not want to be owners; they prefer to 
see themselves as custodians of the land16. A more practical reason for some 
crofters remaining tenants is that this currently gives them a greater entitlement to 
grant aid.   

88. The right to buy a croft does not, in any case, take the land out of crofting 
tenure. Instead, the crofter effectively becomes his or her own landlord, with the 
croft technically becoming vacant (ie there is no longer a ―crofter‖ in a legal sense; 
the current Bill seeks to address this rather anomalous situation as part of an 
overall policy of equalising the relationship between tenant and owner-occupier 
crofters.). Many of the requirements imposed by crofting law continuing to apply to 
the croft, albeit in a modified form to take account of the crofter‘s changed status. 
The owner-occupier crofter cannot therefore make use of (or indeed fail to make 
use of) the land, or dispose of it, in the same manner as any other landowner.   

                                                                                                                                    
government policy of buying up land to create relatively large crofts. There has also been an 
increasing trend of crofters working multiple crofts, whether by becoming the registered crofter for 
two or more crofts or by working crofts additional to that for which the crofter is registered under a 
leasehold arrangement.  
12 The Bill will rename the Crofters Commission as the Crofting Commission. To minimise 
confusion, this report will refer to this body in both its current and proposed future guise simply as 
―the Commission‖ unless the context otherwise requires. 
13.Croft rents reflect the fact that no buildings or fixtures (such as fences) were provided by the 
landlord, and in many cases croft inbye has been reclaimed by the crofter by improving rough hill 
grazing 
14 Crofting Reform (Scotland) Act 1976 
15 REF 
16 One crofter referred to ―an element of sentimentality‖ lying behind his reason to remain a tenant. 
(John MacKenzie Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 
23 February 2010.  Col 2420). 
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89. Before the 1976 reform, the Crofters Commission had proposed17 adopting a 
more radical approach; the compulsory purchase of croft land, with the state then 
gifting the land to crofters to own outright.18 This would have amounted to the 
effective abolition of crofting law. This approach is precedented in the British Isles: 
in parts of Ireland in the early 20th century, large estates were broken up with the 
land then being given to local smallholders. But in the end, the decision was taken 
in 1976 to adopt a compromise position, leading to the current mixture of tenant 
and owner-occupier crofters.  

90. One of the ways of judging the success of crofting as a public policy might be 
to compare population retention in crofting areas since the early 20th century with 
that in equivalent districts of Ireland. This might help ascertain which land reform 
policy has been more successful. Those statistics that the Committee has seen 
are inconclusive, however, and do not show clear distinctions between the 
Scottish Highlands and Islands and rural parts of the West of Ireland.19 Even if 
divergent trends were evident, it would be hard to be certain whether like is being 
compared with like. For instance, it would not be clear whether population trends 
owe more to the system of land tenure or to local economic conditions.   

91. A few calls continue to be made for the replacement of crofting tenure with 
outright ownership, including in response to the consultation on this Bill. One 
submission argued for a ―Crofters (Freedom) Act‖— 

―It is now 124 years since the Crofters Holdings (Scotland) Act. This had as 
its purpose the protection of crofters, for whom the croft was an essential 
part-source of their livelihood, for whom the croft house was their essential 
home, and who were at the mercy of unscrupulous landlords. Economic and 
social conditions have changed radically. We have now progressed from the 
19th to the 21st century, yet we are still bound by this Act, modified by a 
hotch-potch of additional legislation. The object of this is not so much 
―protection‖ as ―control and restriction‖. Even the ―right to buy‖ the croft land, 
introduced in the 1976 Act, does not give a crofter a full right of ownership 
because it is subject to the ever-present threat of a forced assignation or a 
resumption if he were to act, or fail to act, otherwise than in accordance with 
the restrictions; and, more important still, it does not carry with it the free right 
of disposal.‖20  

92. The submission went on to argue that the restrictions imposed by crofting law 
led to croft land being under-capitalised and enterprising crofters failing to realise 
their full economic potential. 

                                            
17 Professor Jim Hunter.  Written submission to the Rural Affairs and Environment Committee. 
18 This is a slight simplification; under Scotland‘s former system of feudal land tenure, no one 
except the Crown would have been capable of owning land ―outright‖ but for most intents crofters 
would have had total ownership of the land. 
19 Scottish Parliament Information Centre. (2010) Crofting Reform (Scotland) Bill.  SPICe Briefing 
10/01.  Available at: 
http://www.scottish.parliament.uk/s3/committees/rae/bills/documents/SPICebriefing.pdf [accessed 
22 April 2010] 
20 Michael and Dilys Otter. Written submission to the Rural Affairs and Environment Committee 
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93. Whilst most crofters would agree that the law has become more complex than 
it needs to be, and that economic and social conditions have much improved since 
1886, it appears to the Committee that the vast majority nevertheless do not want 
the radical reform proposed in the submission. The Committee has been left with 
the clear impression that, for all the recognised flaws in current policy, most 
crofters accept and even welcome the fact that there are laws restricting their 
freedom to use and dispose of croft land, seeing this as a means of safeguarding 
the land for the wider interests of the local community and for future generations. 
They may object to particular aspects of the current law, but they do not want this 
fundamental change.  

Background to the Bill 

94. The Bill has a complex history. The following is a brief summary.21 

95. Crofting reform was one of a number of elements in the land reform agenda 
pursued by the first post-devolution administration in Scotland. In 2006, the 
Crofting Reform etc. Bill was introduced into the Scottish Parliament. The Bill, 
which went on to become the Crofting Reform etc. Act 2007, had a difficult 
passage, with the lead Committee failing to reach a view on the general principles 
at Stage 1 and many of its provisions being removed or radically reshaped at 
amending stages. In particular, there was a lack of consensus as to the future role 
of the Crofters Commission and on how best to tackle property speculation, which 
was seen as an increasing threat to crofting. During the Bill‘s passage, the then 
Executive undertook to set up a Committee of Inquiry on Crofting, empowered to 
carry out a wide-ranging review of the regulation of crofting tenure and the future 
of the Crofters Commission.  

96. In 2008, the Committee of Inquiry, chaired by Professor Mark Shucksmith, 
reported22 to the new Scottish Government. The report made a large number of 
recommendations touching on practically all aspects of crofting. Those 
recommendations concerning the future regulation of crofting (the report proposed 
replacing the Crofters Commission with a federation of elected area boards) and 
securing occupancy (the report proposed that a practically inextinguishable real 
burden of residency be attached to every croft house) proved particularly 
controversial, provoking a sometimes passionate debate within the crofting 
community that has continued into the present time, with the introduction of the 
current Bill.  

97. The Government consulted on a draft crofting reform Bill in May 2009.23 
Provisions in the draft Bill were intended to address many of the priorities identified 
by the Committee of Inquiry, though several recommendations were not accepted. 

                                            
21 More detail can be found in the Scottish Parliament Information Centre (SPICe) briefing, Crofting 
Reform (Scotland) Bill 10/1.  Available at: 
http://www.scottish.parliament.uk/s3/committees/rae/bills/documents/SPICebriefing.pdf [accessed 
22 April 2010] 
22 The Committee of Inquiry on Crofting. (2008). Available at 
http://www.croftinginquiry.org/Documents.html [Accessed 4 May 2010].  
 
23 Available at: http://www.scotland.gov.uk/Publications/2009/05/11145108/0 [Accessed 4 May 
2010] 
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For instance, the Government did not support the abolition of the Crofters 
Commission or the real burden proposal. Responses to the Government‘s 
consultation further informed Government policy, and the current Bill differs in 
several material respects from the draft. For instance, the Government dropped 
plans to have area committees within the Crofters Commission; to make it easier 
for crofters to obtain a loan secured on a croft, and to require any house taken out 
of crofting tenure to be used as a main residence. 

Outline of the present Bill 

98. The Government‘s policy memorandum notes ―widespread concern that 
crofting is in decline as a consequence of persistently high levels of absenteeism, 
growing levels of neglect and the continuing removal …  of land from crofting 
tenure.‖24 The memorandum further explains that the Bill aims to ―put in place a 
robust regulatory and governance framework … that will reverse this decline and 
ensure that crofting continues to contribute to sustainable economic growth in 
some of Scotland‘s most remote, rural communities.‖25 The four main issues 
addressed in the Bill are— 

 the status of the Crofters Commission; the Bill proposes that it become part-
elected, and makes a number of other changes, such as providing for the 
possibility of the Commission charging fees for services; 

 the creation of a new, map-based Crofting Register held by the Registers of 
Scotland, ultimately setting out the boundaries of every croft in Scotland; 

 new processes for identifying absenteeism and neglect, including provision to 
ensure that owner-occupier crofters are subject to essentially the same rules 
on both as tenant crofters; 

 measures to reduce the likelihood of commercial speculation in croft land. 

99. The Bill also takes the opportunity to make a small number of miscellaneous 
changes to crofting law not falling under any of these four main headings. For 
instance, various technical amendments are made concerning small landholdings, 
whilst provision is made to simplify the procedure for enlarging a croft. Most such 
provisions appear to be uncontroversial and have been largely un-remarked upon 
during the course of Stage 1 consideration. 

What the Bill doesn’t do 

The economics of crofting 
100. The success of crofting is closely tied up with the state of agriculture 
(particularly the beef and sheep sectors) and, since most crofters need to 
supplement their income in some way, on the availability of alternative 
employment. If local job opportunities are few, or the agricultural sector is 
struggling, then crofting will struggle too, no matter how effective the law or how 
zealous the regulators. Indeed, at times of particular hardship, an over-vigorous 

                                            
24 Paragraph 2 
25 Paragraph 2 
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regulatory approach could be counter-productive, driving people from crofting 
altogether.  

101. As has been underlined on Committee visits, the economic situation in the 
crofting counties is highly varied. In agriculture, production of beef and lamb 
(particularly the latter) have been in decline in Scotland, particularly in the north 
and west. This is in large part a response to the changes in the Common 
Agricultural Policy implemented in 2005, which decoupled keeping stock from 
receiving subsidy. Since most livestock enterprises are currently loss-making in a 
free market, many farmers and crofters have understandably reduced stock. 
Prices have improved in the last year, mainly because of currency changes and a 
reduction in supply, but confidence is still fragile. The recent harsh winter has not 
helped. Additionally, new European rules on sheep identification and the transport 
of livestock have affected the livestock sector generally, but may have affected 
crofts disproportionately, owing to their generally greater remoteness and smaller 
scale.   

102. Similarly, financial assistance from Government is an integral element of 
crofting. This applies in terms of both social and economic development and of 
agriculture. As regards the former, a particularly important source of assistance 
has been the Croft House Grant Scheme, which crofters have used to help offset 
the costs of building a family home on croft land. Many crofters need such 
assistance because they cannot obtain a loan from the bank for a house built on 
croft land or because they have been priced out of an overheated local housing 
market. Calls have often been made (including in the course of Stage 1 scrutiny) 
for more funding to be made available under the scheme, because it has not kept 
pace with the increased costs of house-building. There have also been calls for 
the loan element in the scheme to be reintroduced, especially in the light of the 
recent banking crisis, which continues to have an effect on the availability of lower-
interest commercial loans.26 

103. As regards agriculture, crofters are no different from anyone else in that 
sector in relying on an element of subsidy to help produce food for consumers at 
stable, competitive prices. An important debate is currently taking place about the 
future priorities for support under the CAP in Scotland, with a group chaired by 
Brian Pack publishing its final report this summer. A discussion on the future of the 
CAP has also just started at European level, with a view to implementing reforms 
from 2014, leading inevitably in turn to a new rural development plan for Scotland. 
Practically all croft land in Scotland currently has Less Favoured Area Status 
under European rules and these rules are currently under review.  

104. Although all the matters mentioned above were raised during Stage 1, they 
are not generally touched on in the remainder of this report, other than 
occasionally to provide background information on the context in which a particular 
provision is expected to operate. This is not because they are unimportant – far 
from it. In particular, major reforms to the way agricultural funding is allocated 
could have huge consequences for the future viability of crofting. Rather, the 

                                            
26 In its report on rural housing (2008), the Committee called for the reintroduction of the loan 
element in the Croft House Grant Scheme (Scottish Parliament Rural Affairs and Environment 
Committee.5th Report, 2009 (Session 3) Rural Housing SP Paper 256. 
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Committee considered it important to maintain its focus on the provisions 
contained in the Bill itself, which are themselves significant and require careful 
attention.  

105. There are additional opportunities for consideration of the matters listed 
above, including by means of the Committee‘s annual budget scrutiny process. 
We also anticipate taking evidence on the final Pack group report later this year.  
As regards the future of the CAP, we note the increased expectation, following 
implementation of the Lisbon Treaty that sub-Member State Parliaments would be 
involved in strategic discussions. We propose to do so and expect that any 
successor Committee formed after the 2011 election would wish to do the same.  

106. In short, as well as legislation, crofting needs— 

 strong and diversified local economies that provide employment and 
opportunities for entrepreneurship; 

  an agricultural sector providing decent returns for beef and lamb; 

  a system of agricultural support that takes into account the public benefit 
derived from working croft land set against the low economic return; and 

  the availability of affordable local housing.  

107. The Committee notes that this Bill seeks to provide an effective 
regulatory framework for crofting, and considers it important to stress that 
this is just one element amongst several that are needed to help crofting 
prosper. Regulation alone will not secure the future of crofting. 

New entrants into crofting 
108. Bringing new and younger entrants into crofting is not set out in the 
Government‘s policy memorandum as one of the main aims of the Bill, but this 
was another issue often touched on during Stage 1 consideration. 

109. The average age of registered crofters is high; apparently in the mid-60s,27 
which is a matter of concern. The problem is not that the younger generation have 
no interest in crofting. On visits, Committee members have seen for themselves 
the level of unmet need in many places, with young people keen to take up the 
crofting way of life having to make do with insecure sub-lets of bits and pieces of 
croft land, rather than a proper croft tenancy. 

110. Potential new entrants might be blocked from entering crofting because of 
general economic factors of the sort mentioned above. Potential solutions might 
therefore include those more generally available to new entrants into farming or 
small business, for instance. The Scottish Government also announced in 2009 

                                            
27 Scottish Parliament Rural Affairs and Environment Committee. Official Report, 23 February 
2010.  Col 2442 This statistic may not tell the whole story in that the registered crofter may be the 
senior member of the household, but that in practice it may be younger members of the family who 
work the croft. This underlines that there are more people involved in crofting than there are 
―crofters‖ in the strict legal sense. 
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that there would be an uplift in the availability of croft grant specifically for new 
entrants.28  

111. Two additional factors potentially blocking new entrants – separate but closely 
related – are the market in crofts and the availability of vacant crofts. There is 
recognition that, in common with much of the property market, the market in 
owner-occupier crofts became over-heated in many areas in recent years, leaving 
local people without the wherewithal to buy one. There is also increasingly a 
market in croft tenancies, which some now view as potential building plots for new 
dwellinghouse. Crofts are also often not traded in an open market instead 
apparently being the subject of private deals, and this too may exclude potential 
new entrants. The way in which crofts change hands seems to the Committee to 
be an area worthy of future Government consideration. 

112. Provisions in Part 4 of the Bill are intended to address some of the factors 
that have led to increased speculation, and are discussed later in the report. They 
may, if successful, contribute to a cooling down in the market and to more land 
remaining in crofting tenure, but there is no question of the Bill promoting any sort 
of direct market intervention to secure affordable crofts for new entrants. 

113. In relation to croft vacancies, the current position is that there often appears 
to be surprisingly few of them – surprising because a prospective crofter might live 
in an area where many crofts are neglected or unoccupied, as Committee 
members have noted on visits. In theory, under the current law, neglect or 
absence might be a trigger leading to action, including the ultimate sanction of the 
Commission taking the croft from the registered crofter, though in practice, this 
almost never happens. The initiative to select a new tenant lies in any case with 
the landlord or, as the case may be, the owner-occupier crofter, rather than the 
Commission.29  

114. Provisions in Part 3 of the Bill seek to give the Commission more powers to 
address absenteeism and neglect. These are discussed in detail later. It could be 
argued that this will lead to more ―churn‖, with the Commission more likely to take 
a croft from an absent or inactive crofter. There is also a new power for the 
Commission to divide a croft, where the crofter is neglecting his or her duties, 
leaving the crofter with the area round the croft house and freeing up the rest for 
someone else to work, perhaps a local person who wishes to enter crofting.  

115. It could be argued, however, that an equally likely outcome of giving the 
Commission enhanced regulatory powers would be crofters adhering more 
rigorously to their responsibilities, and therefore avoiding decisive action. We also 
note that, even where the Commission decides to act against a crofter in breach of 
their duties, the right of initiative in proposing a new tenant will continue to lie with 
the landlord or owner-occupier in the vast majority of cases. 

                                            
28 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Col 2600. 
29 Professor Jim Hunter.  Written submission to the Rural Affairs and Environment Committee. 
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116. It therefore seems to the Committee that it would be speculative to predict 
whether the Part 3 and 4 powers in the Bill will lead directly to more, and more 
affordable, crofts being freed up for new entrants. That might perhaps be seen as 
a longer-term aim of the Bill. 

117. The Committee does, however, consider that the implementation of the Bill 
would provide the Commission with an opportunity to make a fresh start in 
considering how to address the unmet need for new crofts. This could include 
outlining how it proposes to work in partnership with bodies such as Highlands and 
Islands Enterprise, local authorities or the Forestry Commission to encourage new 
entrants, for instance by making use of the relatively new power to create new 
crofts.30 The Commission could also maintain a set of area-based lists of 
prospective croft entrants that it could put to use in the event of a vacancy 
arising.31 

118. The Committee considers that the implementation of the Bill should 
afford the Commission the opportunity to set out in its strategic plan how it 
proposes to assess the level of unmet need for crofting in different parts of 
the Highlands and Islands, and how it proposes to work with others to 
address it. We consider that the Commission should also maintain a set of 
area-based lists of prospective new entrants into crofting, which it could 
make use of when a vacancy arises in a particular area. 

General principles of the Bill 

119. A small number of submissions reflected outright opposition to the Bill 
because, as noted, it should have gone further and abolished crofting tenure,32 or 
because the main problems of crofting were economic and the Bill would do 
nothing to solve them.33 A small number of submissions were generally very 
positive about the Bill and most of the provisions in it.34 The remaining evidence 
formed a spectrum of views in between. A number of submissions were highly 
critical of particular aspects of the Bill (as discussed in more detail later), but saw 
others parts of the Bill as a step forward.  

120. One witness, having been highly critical of the Bill, went on to express 
concerns that in the face of criticism about recent efforts on crofting reform from 
crofters and other stakeholders, legislators ―might very understandably, come to 
the view that the problem is just beyond us and is insoluble.‖35 The witness added 

                                            
30 Section 3A of the 1993 Act, as inserted by section 6 of the Crofting Reform Act 2007  
31 The Minister told the Committee that her mind was not closed to the Commission having to 
provide that any list of potential tenants to be used when a croft vacancy arises should contain 
prospective new entrants. (Scottish Parliament Rural Affairs and Environment Committee.  Official 
Report, 17 March 2010, Col 2606). 
 
32 Michael and Dilys Otter. Written submission to the Rural Affairs and Environment Committee. 
33 Crofters Rights Emergency Action Group. Written submission to the Rural Affairs and 
Environment Committee.. The group also went on to make discrete criticisms of most of the main 
provisions in the Bill. 
34 Eg National Trust for Scotland. Highlands and Islands Enterprise. Written submissions to the 
Rural Affairs and Environment Committee. 
35 35 Professor Jim Hunter. Scottish Parliament Rural Affairs and Environment Committee. Official 
Report, 20 January 2010, Col 2324. 
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that for legislators to wash their hands of crofting reform would be ―rather tragic 
and rather disastrous‖. In this connection, those members of the Committee who 
have concerns over some significant aspects of the Bill note that there may be 
capacity to make changes by amendment. Other members are content with most 
of the main provisions set out in the Bill. Our views on the detail of the Bill‘s 
proposals are discussed later in the report. 

121. Some Committee members have concerns over some aspects of the 
Bill, but note that there may be an opportunity to resolve these at amending 
stages. Other members fully support the general principles. On that basis, 
the Committee recommends to Parliament that the Bill proceed to Stage 2.  

Consolidation and future crofting law reform 

122. The Bill is predominantly an ―amending‖ Bill. That is to say it makes changes 
to the law by amending another Act; the Crofters (Scotland) Act 1993 (―the 1993 
Act‖), in which the vast majority of crofting law is to be found. (The main exception 
is Part 2 of the Bill, which sets out stand-alone provisions for the creation and 
maintenance of a new map-based Crofting Register.) As ever, scrutinising an 
amending Bill produces additional challenges, as the changes being proposed are 
sometimes less easy to decipher than in a stand-alone Bill. 

123. The 1993 Act is itself a consolidating Act, ie an Act bringing together in one 
place provisions from various preceding Acts, which were then repealed. Much of 
the language of the 1993 Act therefore dates from long before 1993. Various 
amendments have been made to the 1993 Act since it came into force.  

124. Leaving aside specific reforms, it has been suggested that the time is ripe for 
crofting law to be further simplified. The Committee of Inquiry called for new 
legislation to ―replace, simplify and clarify the accumulated laws which set the 
framework for crofting today.36‖ The Rural Affairs Sub-Committee of the Law 
Society of Scotland commented that— 

―if this bill is enacted, crofting legislation will become very difficult to read and 
interpret because of the large number of provisions which will be added to 
existing legislation: for example section 20 of the 1993 Act, which will now 
have clauses37 numbered (1A), (1AA), (1AC), (1AA)(a), etc. … The sub-
committee strongly recommends codification in consolidating legislation as 
soon as possible.‖38  

125. The Committee understands that although the Government envisages there 
being a forthcoming consolidation of crofting law, there is no timetable at this stage 
and it does not intend to introduce a consolidation Bill this session.  

126. In anticipation of future consolidation, the Bill makes provision, at section 32, 
for the Scottish Ministers, by order ―to make such modifications of enactments 
relating to crofting as in their opinion facilitate, or are otherwise desirable in 
                                                                                                                                    
 
36 Paragraph 1.5.20 
37 In fact, the provisions cited are subsections not clauses. 
38 Written submission to the Rural Affairs and Environment Committee 
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connection with, the consolidation of the law on crofting.‖ Such an order may only 
be made if a Bill to consolidate the law on crofting has been introduced in the 
Scottish Parliament. A consolidation Bill is a Bill to restate laws found in existing 
enactments, the intention behind this being to set out the law in a more logical and 
coherent form. The Parliament‘s Guidance on Public Bills explains that— 

―A Consolidation Bill may make various minor amendments to the law 
(particularly to give effect to Scottish Law Commission recommendations) as 
well as simply re-stating it, but may not contain substantial new provisions, 
nor make substantial changes to the existing law.‖39 

127. Any legal changes that would be made by an order under section 32 are 
therefore likely to be  changes of a sort that, because they are substantive and do 
not emanate from the Law Commission, could not be made by way of a 
consolidation Bill.  

128. A similar provision, but of general application (ie entitling the Scottish 
Ministers to lay such an order on the introduction of any consolidation Bill on any 
subject) appeared in the Interpretation and Legislative Reform (Scotland) Bill. After 
lengthy consideration, the Subordinate Legislation Committee concluded that the 
power was inappropriate as it was ―extremely wide‖. In its report on this Bill, that 
Committee has noted that it considers— 

―the effect of the power is to enable changes in respect of policy matters to 
be made by the Government without full parliamentary scrutiny. The 
Committee was strongly opposed to the Part 4 power [ie the equivalent 
power in the Interpretation and Legislative Reform (Scotland) Bill] and 
recommended its removal. The Committee is of a similar view with respect to 
the power proposed here.‖40 

129. The Subordinate Legislation Committee went on to note that the Scottish 
Government had accepted their argument in respect of the Interpretation and 
Legislative Reform (Scotland) Bill. (The provision has since been removed.) 

130. The Minister was invited to express a view on the appropriateness of the 
provision. She replied— 

―We think that a special case can be made in respect of crofting. Crofting 
legislation is complex and cumbersome, as we know, and, where 
appropriate, it should be dealt with in the fashion that is proposed. That view 
was reiterated during the consultation. I am content that what is proposed is 
appropriate, given the circumstances of crofting.‖41 

                                            
39 Scottish Parliament.  Guidance on Pubic Bills, Paragraph 3.36.  Available at: 
http://www.scottish.parliament.uk/business/bills/billguidance/gpb-c.htm. Because of this, the 
Parliament‘s standing orders require a far lesser degree of scrutiny for consolidation Bills than for 
most other types of Bill. 
40 Scottish Parliament.  Subordinate Legislation Committee.  15th Report 2010, Session 3.  Crofting 
Reform (Scotland) Bill at Stage 1.  SP Paper 396. Paragraph 41. Available at: 
http://www.scottish.parliament.uk/s3/committees/subleg/reports-10/sur10-15.htm 
41 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 17 March 2010, 
Col 2610. 
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Committee view 
131. The Committee understands views that it would be helpful to 
consolidate and simplify crofting law. This must be balanced against the 
resource consequences of doing so. We expect that the next administration 
will consider the issue carefully when it comes to decide whether to proceed 
with consolidation. 

132. The Committee does not have a unanimous view on whether the power 
to make substantive changes to crofting law by order in the course of 
passing a consolidation Bill is appropriate. Some members consider that it 
should be removed; others support its inclusion but recommend that it is 
made subject to the ―super-affirmative‖ procedure. 

133. Some members consider that a justification based simply on the complexity of 
crofting law is insufficient to justify taking the power. Those members note that 
crofting law, and crofting law reform, is also often contentious, and consider that 
for this reason it is important that substantive changes not already permitted by 
subordinate legislation are subjected to the full rigour of Parliamentary scrutiny as 
primary legislation.  

134. Other members disagree, considering it reasonable that changes that are 
substantive but not necessarily significant may be made to crofting law via 
subordinate legislation. In so doing, those members note that the order-making 
power is qualified by the requirement that any substantive change to the law must, 
in the opinion of the Scottish Ministers, facilitate or otherwise be desirable in 
connection with the consolidation of crofting law. As an additional safeguard, it is 
recommended that an order under section 32 must be subject to the ―super-
affirmative‖ procedure enabling enhanced scrutiny of a draft order.  

Interface between crofting and succession law  

135. One of the most distinctive features of crofting law is that tenancies are 
heritable. The Bill does not make significant reforms in this area. However, a 
witness from the legal field described the interface between succession and 
crofting law as ―a trap for the unwary‖.42 He referred, in particular to the danger of 
croft bequest being technically invalid and the croft therefore falling into intestate 
succession. Upon this happening, an application to the Crofters Commission for 
any transfer of the croft to a family member then becomes necessary, and any 
application must be intimated in the local press. The witness considered this 
―intrusive‖ and unnecessary‖. The Minister for Environment indicated that the 
Government had no intention to amend the law succession to crofts since the 
issue raised was really about intestacy generally and that it was important for 
people to make appropriate plans in the first place. 43 However, Government 
officials did go on to clarify that the Bill would, in fact, severely restrict the 
                                            
42 Simon Fraser. Written submission to the Rural Affairs and Environment Committee. 
43 The Minister for Environment suggested to the Committee that any major reforms of the law 
applying to crofting bequests should be considered in the context of succession law generally. The 
last major reform of succession law was in 1964. (Scottish Parliament Rural Affairs and 
Environment Committee.  Official Report, 17 March 2010, Col 2609). The perception that the Bill 
may, by reforming provisions on absenteeism, interfere with the right to pass on a croft within a 
family is discussed later in the report. 
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circumstances where an application on intestacy required an application to the 
Commission, so that ―in the vast majority of cases‖ of intestacy, an application, 
and therefore notification in the press, would not be required.44  

Policy and financial memorandums 

136. Under Rule 9.6.3 of Standing Orders, the lead Committee must report on the 
policy memorandum accompanying the Bill. We consider that the memorandum 
provides an adequate outline of the main policies set out in the Bill, the reasons for 
preferring them to others, and the consultation that was undertaken, although, as 
with previous policy memorandums that we have considered this session, we 
found that there was sometimes an absence of policy detail, which made the 
memorandum less useful in ascertaining Government policy intentions than it 
might have been.   

137. Under the same rule, the lead Committee must report on the Financial 
Memorandum. We have considered the views of the Finance Committee as set 
out in its report and agree with them. Specific comments on financial aspects of 
the Bill, including on how some evidence received compared with information set 
out in the memorandum, are set out at points in the report. 

PART 1: REORGANISATION OF THE CROFTERS COMMISSION 

Introduction 

138. Since 1955, there has been a Crofters Commission, based in Inverness. 
There are seven Commissioners, including a Convenor, all appointed by the 
Scottish Ministers. Most staff of the Commission are civil servants on secondment 
from the Scottish Government. The 1993 Act currently provides that the 
Commission is responsible for— 

 the regulation, reorganisation and development of crofting; 

 promoting the interests of crofters; 

 keeping matters relating to crofting under review; 

  advising the Scottish Ministers on crofting matters. 

139. The Crofters Commission has no explicit responsibility to keep land in crofting 
tenure, although this is one of the five priorities the Government has identified for 
the future of crofting45 Indeed the Commission is one of only two bodies (the other 
being the Land Court) with the express power to mandate the removal of land from 
crofting.46 Many such removals are uncontroversial.47 Concerns that the 
                                            
44 (Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 17 March 2010, 
Col 2609); Correspondence from the Scottish Government. 23 March 2010. 
45 Government response to the Committee of Inquiry on Crofting, October 2008 
46 It is also theoretically possible for land to removed from crofting tenure by compulsory purchase 
(as provided for in section 57 of the 1993 Act). Land may be removed from crofting tenure either 
through ―resumption‖, ie the passing of control of the land back to the landlord, or by ―decrofting‖ ie 
passing the land from crofting tenure to outright ownership (in practice, usually, to the former 
crofter, now owner, of the land).   
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Commission has been inhibited by case law from protecting croft land where the 
case for its removal is more controversial have led to some of the provisions in 
Part 4 of the Bill, discussed further below. 

140. The main work of the Commission is the regulatory casework associated with 
processing and deciding upon applications from crofters in relation to matters such 
as the transfer of the tenancy of the croft, the division of the croft, or the decrofting 
of all or part of a croft. Formal apportionments of common grazings (ie the 
allocation of a particular part of the grazing to a particular crofter) must also be 
approved by the Commission.  

141. Under the 1993 Act, the Commission is required to make an annual report to 
the Scottish Ministers on the exercise and performance of its functions. The Bill 
amends the 1993 Act to restate this function, along with some additional details as 
to how the report is to be prepared. In addition, the Bill, by inserting new section 
2C into the 1993 Act, imposes on the Commission a new duty to produce a plan, 
setting out how it proposes to exercise its functions. The plan is subject to the 
approval of the Scottish Ministers. Once the plan is approved, the Commission, in 
exercising its functions, must have regard to it, whilst the Land Court may have 
regard to it in determining an appeal arising from a decision by the Commission. 
We envisage this being an important document in future, and make reference at 
subsequent points in the report, to matters that the Commission may wish to set 
out in it. 

The assessors network 
142. Current crofting law provides for the Commission to appoint local assessors.. 
This is restated in the Bill, along with the definition of the assessor‘s role of acting 
―when required to do so by the Commission, as assessors for the purpose of 
assisting the Commission in the local execution of their functions under the Act.‖48 

143. Assessors have been described to members as the link between the 
Commission and crofting communities, although in this connection it should also 
be borne in mind that there are currently employees of the Commission who are 
assigned to liaise with crofters and crofting communities in particular areas. 
Assessors, by contrast, are effectively a network of local unpaid volunteers. 
Assessors must be resident in the crofting counties but need not be registered 
crofters. 

144. A submission to the Committee from the Scottish Crofters‘ Federation argued 
that the role and responsibilities of assessors should be clearly set out in 
legislation.49 The submission further argued that all assessors should be elected. 
The Committee notes that the role of assessors is already set out in legislation, 
albeit in not any great detail, and that strategic plans produced under new section 
2C of the 1993 Act should afford the Commission the opportunity to clarify and 
                                                                                                                                    
47 Figures from recent Crofters Commission annual reports show that applications for decrofting are 
in fact the most common application made to the Commission and that most are approved. In 
practice, many applications to decroft are likely to be uncontroversial, such as where a crofter 
requests to decroft the curtilage of the crofter‘s existing dwellinghouse or to have a small, 
agriculturally unproductive piece of land decrofted so that the site can be used for a dwellinghouse. 
48 Paragraph 16 of proposed new Schedule 1 to the 1993 Act 
49 Supplementary submission to the Rural Affairs and Environment Committee. 
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expand upon this. We also understand that many or most assessors are in fact 
currently elected under informal procedures organised by grazings committees, as 
SCF representatives have acknowledged.50 We would support the process for 
choosing assessors being as open and participative as possible, although we are 
sceptical as to whether formally providing for the election of assessors in 
legislation would be the best approach. One of the main strengths of the 
assessors network, as we see it, is that it is a network of civic-minded volunteers.  

145. The Committee recommends that strategic plans to be prepared by the 
Commission in future should set out the role that it expects assessors to 
perform within communities, the support which assessors should be entitled 
to expect from the Commission, and how the Commission proposes to 
ensure that the process for selecting assessors is open, participative and 
democratic.    

The Land Court and stated case procedure 
146. Any Commission determination on a regulatory matter may be appealed to 
the Scottish Land Court. The Land Court also has a wide jurisdiction to rule on 
boundary disputes between crofters or between landlords and crofters (an issue 
worth noting in the context of the discussion below on the utility of a map-based 
register of crofts). The Bill does not affect the jurisdiction or remit of the Land Court 
other than consequentially.51   

147. The Crofting etc. Reform Act 2007 introduced a new section 52A to the 1993 
Act which provided for appeals against decisions of the Crofting Commission to 
the Land Court to be made by way of stated case procedure. Section 22 of the Bill 
introduces a new section 26K into the 1993 Act which further extends the 
procedure. Solicitors and advocates who have had to make use of the stated case 
procedure for such appeals told the Committee that it was cumbersome, and that it 
added to the length of time and money an appellant would require to contest a 
Commission decision.52 Some suggestions were made as to how the procedure 
could be simplified.53 

148. The Committee invites the Government to note concerns over the stated 
case procedure for appeals to the Land Court. 

Role and purpose of the Crofters Commission 

149. Much of the discussion in recent years about the future of crofting referred to 
in the introduction has centred on the question of whether the Commission is 
adequately fulfilling its purpose. Finding an answer depends on agreeing on what 
                                            
50 Eg Marina Dennis. Scottish Parliament Rural Affairs and Environment Committee.  Official 
Report, 10 February 2010.  Col 2374 and 2379. Norman Leask. Scottish Parliament Rural Affairs 
and Environment Committee.  Official Report, 2 March 2010.  Col 2481. Mr Leask referred to 
assessors being ―sometimes elected by the arm up the back‖. 
51 Further information on the role and remit of the Scottish Land Court can be found on page 10 of 
the SPICe briefing on the Bill. 
52 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 February 
2010.  Cols 2371-2372 
53 Sir Crispin Agnew referred to appeal provisions in schedule 1, paragraph 18 of the Civic 
Government (Scotland) Act 1982 as providing a possible blueprint.(Written evidence to the Rural 
Affairs and Environment Committee.) 
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its purpose should be. This was an issue of particular interest to the Committee of 
Inquiry on crofting. The Committee of Inquiry came to a view that there was a need 
for a radical rethink, commenting that regulation was over-centralised at the 
Commission and that ―arrangements should devolve power and responsibilities 
towards communities, within an appropriate national structure‖.54 This, it was 
argued ―would enable policy implementation, regulation and enforcement better to 
reflect local variations‖, as well as giving communities a greater sense of 
ownership over the governance of crofting.   

150. Having consulted further on the issue, the Government has not, however, 
ultimately been persuaded by the Committee of Inquiry‘s proposal to break up the 
Commission and replace it with elected area boards, responsible for crofting 
regulation within their respective areas. The proposal lacked majority support from 
respondents, especially crofting respondents.55 The Government also considered 
that it would risk losing the ―valuable experience and knowledge of crofting‖ held 
by the Commission and that, furthermore, separate crofting boards would be too 
bureaucratic.56 

151. One Committee of Inquiry recommendation that did persuade the 
Government was its recommendation that the economic development of crofting 
communities be removed from the Commission‘s remit. The Committee of 
Inquiry‘s view was that this responsibility was being crowded out by the 
Commission regulatory role and that shifting it to a body more accustomed to 
promoting economic development (ie Highlands and Island Enterprise) would free 
up time and resources. The Commission (or rather the area boards, as the 
Committee of Inquiry envisaged) could then focus almost entirely on regulation. 
The Government effected this change administratively rather than through 
legislation, in 2009, transferring a development budget of £175 000 to HIE. In their 
evidence, HIE clarified that they saw their new rule as being clearly to help crofting 
communities, rather than individual crofters.57 The transfer of the development role 
to HIE was not universally welcomed by witnesses at Stage 1,58 although it did not 
emerge as a major issue, perhaps because the change has already taken place. 

Views at Stage 1 on the future of the Crofters Commission 
152. On its visits and in its evidence-taking, the Committee has detected little 
enthusiasm for radical structural changes to the governance of crofting.59 In 
general, on visits, we found crofters‘ attitudes to the Commission to be ambivalent; 
it was criticised for inefficiency or delay, or for lacking the resolve to address deep-
rooted problems within crofting (absenteeism or neglect, for instance) in a 
                                            
54 Paragraph 1.5.16 
55 Sixty respondents favoured area committees; 205 were opposed. Scottish Government. Draft 
Crofting (Reform) Bill (2009): Analysis of Responses, paragraph 2.3. 
56 Crofting Reform (Scotland) Bill.  Policy Memorandum paragraph 33,.  Available at: 
http://www.scottish.parliament.uk/s3/bills/35-CroftReform/b35s3-introd-pm.pdf 
57 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 2 March 2010.  
Col 2509-2510 
58 Eg Aiginis Grazings Committee (Written evidence to the Rural Affairs and Environment 
Committee). which saw the move as limiting crofters‘ power to influence crofting policy in future.  
59 Eg the NFUS written submission described the proposals in Bill as ―a far better option than the 
original suggestion of area committees‖. Marina Dennis of the SCF told the Committee that the 
SCF had been ―totally opposed‖ to the area committee proposal. (Scottish Parliament Rural Affairs 
and Environment Committee.  Official Report, 10 February 2010. Col 2373) 
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sufficiently pro-active and robust manner, yet there were few calls for it to be 
abolished or for its role to be radically overhauled. Alongside criticisms of the 
Commission have been views that it would be unfair for the Commission to take all 
of the blame for the failings of croft regulation; some argued that it had never been 
given the right tools to do its job60, and that it could only be as good as the 
information landlords or crofters (or their legal representatives) were willing to 
provide to it.61 There was some praise for the level of expertise held within the 
Commission.62 

153. Therefore, the Committee accepts that most stakeholders want the 
Crofters Commission to continue in existence as the body mainly 
responsible for regulating crofting. This is not to say that the Committee, any 
more than the crofting community, is satisfied overall with the way crofting is 
currently being regulated. It is questionable whether the Commission has ever 
wholly got to grips with the major challenges facing crofting. Whether this will 
change will depend not only on the Bill, but also on whether the Commission has 
sufficient resources, as well as the prevailing economic backdrop. If the economic 
conditions are not right, crofting will struggle, however well regulated it may be. 

154. As to the switch of crofting development from the Commission to HIE, some 
members consider that this was appropriate in order to allow the Commission to 
focus on regulation. Some members would have preferred the Commission to 
have retained its development role, especially now that it is to become a part-
elected body, but note that the decision has been made and that it is for HIE to 
seek to make a success of its new role. Either way, all Committee members note 
that, under existing legislation, the Commission has a duty to collaborate with HIE, 
and with any other body dedicated to economic development and social 
improvement in the crofting counties. This continues to give the Commission a 
potentially important role in those matters. 

The Commission and community ownership 
155. In his written evidence, Sir Crispin Agnew, noting the rise in the number of 
community-owned estates in recent years, said he considered it ―unfortunate that 
the Bill does not consider the inter-relationship between community landlords and 
crofters.‖63 The point is a valid one, given that a community buy-out in theory turns 
crofters into the landlords of their own estate. However, the Committee has not 
detected any clear evidence that there was any real appetite to devolve the 
regulation of crofting to a local level and reduce or exclude the jurisdiction of the 
Commission. Some might have favoured such an approach but the Committee has 
been left with the impression that this is not the majority view.  Our view is that it is 
too early for a change, as the switch to increased community ownership in the 
Highlands and Islands is still unfolding and best practice in running estates for the 
benefit of the whole community is still emerging. In the meantime, we consider that 

                                            
60 eg Professor Jim Hunter Scottish Parliament Rural Affairs and Environment Committee.  Official 
Report, 20 January 2010.  Col 2304 
61 In his written submission Alistair Maciver suggested minor amendment of the 1993 Act to clarify 
that there is a duty, following a change in circumstances, to provide relevant information to the 
Commission. 
62

 David Forbes. Written submission to the Rural Affairs and Environment Committee. 
63 Sir Crispin Agnew. Written submission to the Rural Affairs and Environment Committee. 
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there continues to be benefit in having an independent body at one remove from 
the community that is on hand to adjudicate on issues of crofting land use. 
However, the Committee considers that Government should consider 
reviewing the role of the Crofters Commission in respect of community-
owned estates in the medium term, once community ownership is more 
embedded in the Highlands and Islands.    

Change of name 
156. The Bill proposes changing the name of the Crofters Commission to the 
Crofting Commission. The rationale for the name change advanced in the policy 
memorandum is that this will reflect a re-focussing of the Commission‘s priorities 
from the rights and duties of individual crofters to consideration of the overall 
interests of crofting and crofting communities, a refocusing reflected in the textual 
changes being made to section 1 of the 1993 Act where, for instance, ―promoting 
the interests of crofters‖ is amended to ―promoting the interests of crofting‖. 

157. A rather different rationale was advanced by Bruce Beveridge of the 
Government Bill team— 

―It is really meant to underline the strengthening of the commission's focus on 
its regulatory functions. It was mentioned earlier that some functions that the 
commission used to undertake have been devolved to Highlands and Islands 
Enterprise. It has shed some ancillary purposes and is focusing more on its 
core purpose. The feeling is that the new name will more properly represent 
the intended purpose of the commission.‖64 

158. Amongst witnesses and on visits, the issue of the name change barely arose. 
Some dubiety was expressed as to the point of making a change that was seen as 
purely cosmetic, and would which cost public money,65 but few felt strongly about 
it.66  

159. In line with the general view to emerge from Stage 1 evidence, the 
Committee has no strong views on the proposal to change the name of the 
Crofters Commission to the Crofting Commission. 

Functions of the Crofting Commission 
160. As alluded to in the discussion on the Commission‘s change of name, its 
general functions are also revised by the Bill, though not radically. The main 
difference made is that its previous role of promoting crofters’ interests is redefined 
as promoting  crofting’s interest.   

                                            
64 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 20 January 
2010.  Col 2329 
65 For instance, the SRPBA stated (written submission) that ―It is not clear why the name is 
changed since this will lead to new administrative costs and serves no real purpose.‖ The 4 March 
letter to the Committee from Scottish Government officials indicated that the cost of the replacing 
signage would be around £6000. There would be costs associated with changes to letter headings, 
the Commission website etc, but these were deemed to be negligible. 
66 The NFUS‘s view (written submission to the Rural Affairs and Environment Committee) that it 
was ―largely indifferent‖ to the name change could be seen as characteristic.  
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161. The Bill also gives the Scottish Ministers a new power to confer, remove or 
modify functions of the Commission by order, but only where they consider this 
appropriate to ensure the effective and efficient functioning of the Commission.67 
As the reference is to functions, rather than general functions, the Committee 
takes this to be a power to modify, etc. functions of any type currently exercised by 
the Commission. 

162. The Subordinate Legislation Committee considered that the provision was 
unnecessary because of the general power to amend functions of public bodies 
set out in the Public Services Reform (Scotland) Bill.68 That Committee further 
recommended that if, however, the provision were to be retained, it should be 
subject to a ―super-affirmative‖ procedure, so as to ensure consultation and the 
opportunity for greater Parliamentary scrutiny of any order. 

163. The Committee invites the Government to give careful consideration to 
the recommendations of the Subordinate Legislation Committee that the 
power to modify, etc functions of the Crofters Commission may not be 
necessary because parallel provision exists elsewhere in statute. We also 
invite the Government to consider that Committee’s further recommendation 
that, if the power is to be retained, it should be subject to super-affirmative 
procedure. 

The Commission as a Tribunal 
164. The Commission is a decision-making body. Technically it is a tribunal under 
the Tribunal and Inquiries Act 1992. Sir Crispin Agnew queried the 
appropriateness of the Commission continuing to be a tribunal given that under 
schedule 1 to the Bill it is not to be deemed to be a servant of the Crown or to 
have any Crown immunity or privilege. Sir Crispin suggested that it was 
―anomalous that a corporate body that has nothing to do with the Crown should be 
a tribunal, where constitutional theory is that all justice emanates from the 
Crown.‖69 

165. The point might appear esoteric but others have noted that the removal of 
Crown immunity may have practical consequences;70 consequence that, it 
appears to the Committee, may not have been entirely thought through prior to 
introduction. For instance, the Committee is uncertain as to the future legal status 
of Commission hearings, were the Commission to lose its immunity. Could it be 
sued in the civil courts for an act or omission arising during a hearing or would it 
continue to be protected from such actions thanks to its continuing status as a 
tribunal? If so, the Committee has concerns about what effect this might have on 
the Commission‘s decision-taking, especially when a case is especially difficult 
and finely balanced. 

                                            
67 New section 2A of the 1993 Act, as inserted by section 2(2) of the Bill. 
68 At section 10(1) of the As Passed print of the Bill, which is awaiting enactment. 
69 Sir Crispin Agnew.  Written submission to the Rural Affairs and Environment Committee. 
70 Eg Stornoway Trust.  Written submission to the Rural Affairs and Environment Committee. The 
Scottish Crofting Federation called for the Commission to have ―the power of tribunal in order to 
protect commissioners from possible legal action against them as individuals. (Supplementary 
Written submission to the Rural Affairs and Environment Committee). 
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166. The Minister for Environment indicated that the Government was carefully 
considering the point raised by Sir Crispin, and that there might be some 
movement on this issue at amending stages of the Bill once a concluded view had 
been reached.71 

167. The Committee considers that the case for removing Crown immunity 
from the Commission has not been made. There is a need for urgent 
clarification as to the consequences of doing so. 

168. In his submission, Sir Crispin went on to make the wider point that the 
Commission, as a tribunal, ought to be an independent body administering justice 
between two competing parties, whereas it was in practice adjudicating between 
itself as decision-maker and applicants or objectors invoking its own powers.72  

169. A related anomaly in the Commission‘s status that the Committee is aware of 
is that, where Commission decisions are appealed to the Land Court and are 
overturned, awards of expenses may be made against it. We are not aware of any 
other tribunal which is potentially liable in this way. It could be argued that the 
Commission may on occasion be inhibited from making decisions to the best of its 
judgment if it has to look over its shoulder in this way.  

170. Inasmuch as these points have merit, it is important to note that these are not 
anomalies being created by the Bill; they were already there. Nevertheless, 
consideration of the role of the Commission in the Bill may afford an opportunity to 
have a fresh look at them, especially as a Ministerial commitment has already 
been given to reflect further on the Commission‘s future status as a tribunal not 
having Crown immunity. The Committee invites the Scottish Government to 
consider whether it continues to be appropriate for the Commission, as a 
tribunal, to be liable for expenses when its decisions are overturned by the 
Land Court.  

The power to charge fees 
171. Currently all running costs for the Commission are met from Government 
funding. But paragraph 2(2)(d) of schedule 2 to the Bill provides that the 
Commission ―may charge, in respect of such of their functions as may be 
prescribed by the Scottish Ministers, such reasonable amounts as may be so 
prescribed‖. The Committee takes this to be imposing a discretion rather than a 
duty on the Commission to charge fees where the power to do so is given to them 
by orders made by the Scottish Ministers. 

172. The financial memorandum to the Bill explains that ―No decision has yet been 
taken as to the type of regulatory applications the Commission might charge for, 
nor has a decision been taken as to the type of regulatory applications the 
Commission might charge for, nor has a decision been taken as to what proportion 
of costs the applicant might be expected to meet.‖73 The financial memorandum 

                                            
71 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 17 March 2010 
Col 2609 
72 Sir Crispin Agnew.  Written submission to the Rural Affairs and Environment Committee. 
73 Paragraph 121 
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does however include a table illustrating the average costs to the Commission of 
administering various types of application. 

173. The proposed new power has been attacked by many in the crofting 
community as a potentially unfair imposition. Questions have also been raised as 
to the veracity of the costs for administering applications set out in the financial 
memorandum. The SCF described them as ―excessive‖, adding— 

―Presumably this is either because costs not directly associated with the 
procedure have been included or because the procedure is grossly 
inefficient. To contemplate allowing the Crofting Commission to charge 
crofters for administration based on these costs is unacceptable.‖74  

174. Commission Convener Drew Ratter was asked for his views on the proposed 
new power— 

―Some regulatory applications and decisions create an asset of considerable 
value for the person who has applied and gained from whatever the 
regulatory outcome is. I can see that an argument could easily be made to 
say that, having made a significant benefit from that, such people should 
repay the public purse for the process that has got them that benefit. It will 
not be a popular argument, but I try to be as fair minded as I can.‖75 

175. The Government‘s case for creating the power to charge was set out by Iain 
Dewar of the Bill team— 

―The view was taken that not all the applications that are made to the 
Crofters Commission are necessarily in the wider public interest and require 
to be paid for by the general taxpayer. For example, when there is an 
application to decroft land or to apportion the common grazing for one 
person's individual use, the chief beneficiary of those regulatory actions is the 
individual crofter rather than the wider community or society. It was therefore 
considered that it would perhaps be more appropriate, in some cases, for the 
commission to be able to levy a charge for processing those types of 
regulatory applications.‖76 

Committee view 
176. The Committee has not been able to reach a unanimous view on the 
appropriateness of giving the Commission the power to charge fees.  

177. Those of us who support the proposal note that any proposed scheme of fees 
will be a statutory instrument subject to Parliamentary scrutiny and that amounts 
must be ―reasonable‖. We also note that, as the power for the Commission to 
charge fees would appear to be discretionary, it must be considered in tandem 
with the proposal to give crofters a direct say in the membership of a majority of 
the Commission at elections. Finally, we do not consider it unreasonable that the 
                                            
74 Written submission to the Rural Affairs and Environment Committee 
75 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010 Col 2445 
76 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 20 January 2010 
Col 2333 
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Commission should, in particular, have the power to charge fees for deciding 
applications that could be of financial benefit to the applicant (eg a decrofting to 
enable a development).  

178. Those of us who oppose the proposal consider it inappropriate in principle 
that a body whose main role is to consider applications for which authorisation is 
required by statute within one part of agriculture should have the power to charge 
fees. We also have concerns that the proposal could amount to a first step in the 
direction of making the Commission an increasingly self-financing body drawing 
more of its income from applicants, most of whom will be crofters. We have doubts 
as to how this can be reconciled with the Commission‘s statutory duty to promote 
the interests of crofting. 

Elections to the Commission  

179. Whilst rejecting the Committee of Inquiry‘s area committee proposals, the 
Government accepted the wider point that it would be beneficial to crofting to 
make the Commission more democratically accountable. The proposal in the Bill is 
that there should be nine Commissioners, including the Convenor, and that six of 
them should be elected. Elections will be by postal ballot. 

180. Views at Stage 1 on the merits of Commission elections were generally 
muted, with more interest focussed on Parts 2 and 3 of the Bill. It was not that 
there was much – if any – opposition to the principle, but rather that, as one crofter 
put it— 

―Crofters are not going to be that worried about whether the person is 
elected, as long as they know that there is a man or woman that they can get 
hold of and speak to if they have a problem. That is the most important thing. 
There are more important things to worry about on a croft than how the 
commission is elected.‖77 

181. Some questions were asked about the appropriateness of electing a 
fundamentally regulatory body exercising decision-making powers.78 Current 
Commission Convenor Drew Ratter compared the process to the American 
practice of electing police chiefs or sheriffs, and suggested that the proposal was 
unusual in a UK context.79  

182. Sir Crispin Agnew QC compared the process to electing judges. He made 
comparisons between a part-elected Commission and local authority licensing 
boards, noting that— 

―People who are elected have a constituency. From my experience in 
licensing, I often had a suspicion that the licensing board's decision made 

                                            
77 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 2 March 2010 
Col 2488 
78 For instance, Simon Fraser declared that ―I do not particularly support the concept of elections to 
a regulatory body (Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 
23 February 2010.  Col 2353) 
79 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010, col 2441 
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was made partly with a view to its constituency and that the board would 
leave it to the sheriff to put the matter right on appeal.‖80 

183. However, Sir Crispin also went on to note that someone who was not elected 
would perhaps be less likely to take account of the experiences of the grassroots 
in reaching decisions and that having elected as well as non-elected 
Commissioners was therefore ―a question of balance‖.81  

184. Some reference was also made to the likely cost of elections,82 with a witness 
from Highland Council noting that new elections would mean a new tax burden on 
council residents.83 The Committee also picked up some concerns on its visits that 
if crofters were under-enthused at the prospect of elections this might lead to low 
turnouts, which could undermine the credibility of the newly constituted 
Commission.  

185. In view of these concerns, the Committee therefore considered a proposal, 
which we understand emanated from the Scottish Crofters Federation, to inject 
more direct accountability into the Commission without some of the costs and risks 
arising from direct elections. This is to provide for the election of local assessors 
(which, as noted, already tends to happen semi-formally, although assessors are 
technically appointees of the Commission) and then to provide that groups of 
assessors in a particular area should elect a Commissioner from the area amongst 
themselves.  

186. The Minister, however, was concerned that this process would look 
―cliquey‖— 

―if I were looking at that system from the outside, I would say that it did not 
provide the direct accountability to the voter that is required if we are to 
introduce a truly democratic process into the Crofters Commission. We would 
be taking the commission another stage away from crofters.‖84 

187. As to the risk of low turnout, the Minister conceded that preliminary work 
would need to be done in the crofting counties to persuade voters of the 
importance of the elections. She added— 

―Turnout will also depend on the vigour of the election process and the 
people who come forward to stand for election. As you know, nothing is more 
likely to generate a high turnout than a little debate and controversy in the 
community, and everything that I have seen of the crofting communities 

                                            
80 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 February 
2010.  Col 2351 
81 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 February 
2010.  Col 2351 
82 The Financial Memorandum costs elections at around £100 000 every five years and states that 
these will fall on councils.  Crofting Reform (Scotland) Bill.  Explanatory Notes:  Available at: 
http://www.scottish.parliament.uk/s3/bills/35-CroftReform/b35s3-introd-en.pdf 
83 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010 Col 2426.  
84 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010 
Col 2554 
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suggests that their capacity to generate debate and controversy is quite 
high.‖85 

Elections – general Committee view 
188. The Committee notes that some questions have emerged during Stage 1 
as to the proposal for a part-elected Crofting Commission, in particular 
those relating to the possibility of a conflict in the role of elected 
Commissioners acting both as regulators and as representatives. However, 
we also note that the majority of stakeholders wish to give the proposal the 
benefit of the doubt, on the basis that it will make the Commission a more 
democratic and responsive body and support the proposal on that basis.  

189. In so doing, we stress that the changes to the future role of the Commission 
should not be over-stated. As we see it, the Commission will continue to be a 
predominantly regulatory body, deciding on individual applications, having 
considered legal advice. It will also continue to be a public body accountable to 
Ministers. Elected Commissioners could, though, add value in determining 
regulatory policy in areas where some discretion is available, and in assisting the 
Commission in its general function of promoting the interests of crofting. 

190. The Committee invites the Minister for Environment to consider, and 
report back on, possible measures to ensure that voter turnout is 
maximised. 

The appointed-elected balance and the appointment of the Convener 
191. The Bill provides that the Convenor is to be appointed by the Scottish 
Ministers. (However this does not preclude the Convenor from being one of the 
elected Commissioners.) It is quite normal for chairs of public bodies to be 
appointed directly by the Scottish Ministers, although it could be argued that with 
part elected, part appointed bodies (which are uncommon in the Scottish public 
sector) there is a case for a different approach.86  

192. Views were sought. Some crofters called for the Convener to be elected, 
seeing it simply as a matter of letting the drive towards democratisation within the 
Commission reach its natural conclusion,87 but again the Committee did not sense 
that this was a matter that greatly exercised the crofting community. This, at any 
rate, appeared to be the case until the Committee received a late submission from 
the Scottish Crofting Federation arguing strongly that— 

―The convenor of the commission must be elected from and by the 
commissioners. The argument put forward by the Minister that the 

                                            
85 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010 
Col 2556 
86 Under the legislation setting up National Park authorities (which are part elected bodies), the 
chair is chosen by members of the authority from amongst themselves. The Government has, 
however, recently consulted on the membership of National Park authorities and has proposed in 
the consultation that the chairs be appointed directly by the Scottish Ministers. Under the Health 
Boards (Membership and Elections) (Scotland) Act 2009, health board chairs are to continue to be 
appointed by the Scottish Ministers, despite boards becoming part-elected. 
87 Eg Peter Dodge. Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 
2 March 2010.  Col 2487 
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relationship between the Minister and the Convenor should dictate that the 
convenor is appointed is weak; the relationship between the convenor and 
the commissioners is more important and therefore the case for the 
commissioners electing their convenor is the stronger.‖88  

193. However, the current Commission Convenor (stressing that he did not 
personally expect to benefit as his term would have expired) expressed strong 
support for continuing to have an appointed Convenor. Mr Ratter considered it was 
important to retain a direct link of accountability from the Commission to the 
Minister for Environment, as the Commission was required to operate in the public 
interest, and the Minister was accountable to Parliament for the public interest.89  

194. Strong views did not arise from crofters as to whether a balance of six elected 
and three appointed members was appropriate. Inasmuch as a general view could 
be discerned, it was that this was probably about right.90 One witness perhaps 
spoke for many crofters in observing (of both issues) that— 

―We all aspire to democracy to a degree, but democracy does not always 
produce the best people. People of talent might not get elected, and we will 
want particular talents on the commission, which might not emerge through a 
totally democratic process. It might be that we got a convenor who was the 
most popular person rather than the most able.‖91 

195. The Government‘s view is that retaining a Ministerial power to appoint three 
Commissioners out of nine gave it the right flexibility to look at the balance of 
experience and abilities amongst elected Commissioners and decide how best to 
balance this out. They also consider that the power might also be useful where 
none of the elected six is a Gaelic speaker (the law is that at least one 
Commissioner must speak Gaelic).92  

196. On whether the Commissioners should chose a Convenor from amongst 
themselves, Iain Dewar of the Government Bill team observed that— 

Consideration was given to that, but it was decided that it would be best for 
the minister to appoint the chair of the board, in so far as it is important that 
there is a good working relationship between the minister and the chair of the 
NDPB.93 

                                            
88 Scottish Crofting Federation.  Supplementary written submission to the Rural Affairs and 
Environment Committee (1 April 2010). 
89 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010.  Cols 2443-4 
90 Eg Peter Dodge Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 
2 March 2010.  Col 2487 
91 Jim Nicolson.  Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 2 
March 2010.  Col 2487 
92 Policy memorandum, paragraph 26. Currently at least one of members of the Commission must 
by law be a Gaelic speaker. The Bill will in effect maintain this by providing that where none of the 
elected members is a Gaelic speaker one of the appointed members must be. 
93 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 20 January 2010.  
Col 2330 
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Committee views 
197. Given the public interest in having a Commission comprising people of 
varied interests and experiences, with the capability to regulate effectively 
and manage resources prudently, the Committee is persuaded that the 
Government should retain the function of appointing a minority of 
Commissioners. Having three appointed and six elected Commissioners 
appears to the Committee to be a reasonable balance. 

198. The Committee notes differences of views on whether the Scottish Ministers 
should also retain the function of appointing the Commission Convenor. The view 
that the Commission is more likely to command the confidence of the crofting 
community if the Convenor is chosen by his or her peers, most of whom are 
elected is a reasonable one. However, our understanding of Government policy is 
that the introduction of elected Commissioners will not alter the fundamental 
character of the Commission as a body ultimately accountable to the Scottish 
Ministers (both legally94 and financially), and through Ministers to the Parliament. 
Whilst that remains the case, it could be argued that it is important or necessary 
that a direct line of accountability be maintained between the Scottish Ministers 
and the Commission. 

199. Accordingly, the Committee does not agree on whether the Scottish 
Ministers should continue to have the power to appoint the Convenor of the 
Commission if it is to be part-elected. Some members consider it important that 
a direct line of accountability between the Commission and the Minister for 
Environment be maintained in this way. We note that such appointments would 
have to be carried out in accordance with the Commissioner for Public 
Appointment‘s Code of Practice. It is to be expected that the Minister making the 
appointment would take care to ensure that the appointed person is likely to have 
the confidence of the crofting community. Other members propose that the 
Minister should reflect further on the matter, and consider whether the 
Commission choosing its own Convenor would so compromise accountability as to 
render such an approach unworkable. 

How would elections be run? – subordinate legislation 
200. Much of the remaining detail on the elections is not found on the face of the 
Bill, but is to be left to regulations. These include important issues such as— 

 who will be eligible to vote? 

 who will be eligible to stand? 

 which method of voting will be used? 

 what will be the boundaries of the constituencies?95 

201.  The Subordinate Legislation Committee has queried whether it is appropriate 
that key elements of the electoral system such as the franchise are left to 
                                            
94 The Commission must discharge its functions in accordance with any directions, of a general or 
specific character, given by the Scottish Ministers. (Section 1(3) of the 1993 act.) 
95 The Bill does not expressly mention constituencies but the policy memorandum (paragraph 25) 
makes clear that Government policy is to have constituencies elected one member each.  
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regulation, reflecting the views of some witnesses and respondents.96 That 
Committee has also pointed out that the absence of express reference in order-
making power to a power to create new offences means that the Scottish Ministers 
will not be able to exercise the power in that way. We take this to mean that 
regulations could not for instance, provide that electoral fraud in relation to 
elections to the Commission is an offence.  

202. The Government has now provided the Committee with draft regulations,97 
which clarify some, but not all of the questions posed above. (See further 
discussion below.) A letter accompanying the regulations also clarifies that the 
Government has taken note of the Subordinate Legislation Committee‘s 
observations on electoral offences and proposes to act on them at Stage 2. 

203. It is helpful to have received the draft regulations as an aid to scrutiny. 
However, the Committee shares the view of the Subordinate Legislation 
Committee that matters of particular significance with regard to the conduct 
of elections ought to be set out on the face of the Bill. In particular, the 
Committee considers that provision as to the electoral franchise is too 
significant to be left to subordinate legislation. 

The franchise and eligibility to stand for election  
204. Different views arose at Stage 1 as to who should be entitled to stand and to 
vote. It was not assumed that the two should necessarily be the same. Andrew 
Thin of Scottish Natural Heritage argued that ―it is for the electorate to decide who 
to elect; it is not for statute to decide who they should be allowed to elect.‖98 John 
Watt of Highlands and Islands Enterprise, however, was inclined to favour a 
system of crofters electing crofters.99 Whilst the draft regulations provide that only 
adult registered crofters may stand for election, the Minister told the Committee 
that her mind was not entirely made up on the issue.100 

205. On the whole, however, this was not a matter much discussed at Stage 1. 
More interest was expressed in who the electorate should be. There was a division 
of views. Many respondents and witnesses took the view that only registered 
crofters and owner-occupier crofters should vote.101  

206. Others, however, thought that this was too narrow an electorate. As Sir 
Crispin Agnew argued— 

―The question is what we are regulating. Should the whole community be 
able to vote for who represents it on the crofting commission to regulate the 
crofting part of the community? If you are electing a body that oversees the 

                                            
96 Eg SRPBA. Written submission to the Rural Affairs and Environment Committee. 
97 Annexed to the Scottish Government letter to the Committee of 23 March 2010. 
98 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Col 2528 
99 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Col 2528. 
100 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Col 2562 
101 Eg NFUS (Written submission to the Rural Affairs and Environment Committee) SRPBA 
(Written submission to the Rural Affairs and Environment Committee) 
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regulation of crofting in the interests of the whole community, surely everyone 
who is on the electoral roll in the crofting counties should be entitled to elect 
a representative, not only the crofters or the landlords.‖102 

207. Andrew Thin, linking the issue of elections with proposals in Part 4 (discussed 
below) to give the Commission new powers in relation to planning matters, 
remarked that— 

―If this [ie land release] is about the whole community, why are we moving 
towards a commission that is democratically accountable only to part of 
it?‖103  

208. This view was not supported by the Government. The Minister for 
Environment told the Committee that ―there might be considerable unhappiness 
among crofters that non-crofters would have a say in something in which they are 
not involved.‖104  

209. Government policy is that the franchise will extend only to crofters and owner-
occupier crofters registered in the Crofting Register. The draft regulations clarify 
two further points of detail; where there is more than one owner-occupier of a croft, 
it is only the first-named person who will be sent a ballot paper, and where a 
crofter is registered for more than one croft (as is not uncommon) the crofter will 
get only be allowed one vote.  

210. This approach has the benefit of straightforwardness. The Government 
considers that it will still, however, require the Commission to update the register 
in advance of elections by writing to every registered crofter and asking them to 
confirm their details. This is costed at around £25 000.105 For the Committee, the 
approach has raised other considerations— 

 the franchise will not extend to any adult connected with the croft other than the 
registered crofter, even if they live on and work the croft or, in whatever manner, 
helps sustain the household (and thereby the croft);   

 about two thirds of registered crofters are male.106 Arguably this would not 
matter, at least for the purpose of elections to the Commission, if around two 
thirds of people involved in crofting were male, but the Committee is not clear 
that this is the case.107 This does, on the face of it, appear to raise gender 
equality concerns. 

                                            
102 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 February 
2010.  Col 2353. Keith Graham expressed agreement 
103 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 2 March 2010.  
Col 2512 
104 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Col 25618 
105 Crofting Reform (Scotland) Bill.  Financial Memorandum. Paragraph 118.  Available at: 
http://www.scottish.parliament.uk/s3/bills/35-CroftReform/b35s3-introd-en.pdf 
106 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Col 2561 
107 In a 4 March letter to the Committee, government officials argued that ―the gender imbalance is 
within crofting itself‖, but the Committee is not certain on what basis this view was reached.  
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211. The Minister‘s view was that— 

―if we start trying to introduce gender balance via the franchise, we might end 
up creating more problems than we cure. We might extend the franchise 
beyond the registered crofter to the crofter's partner, who might or might not 
be working the croft, but there is no guarantee that the partner will be 
female—they might be the male partner of a female registered crofter or 
indeed we might be talking about people who are cohabiting. Extending the 
franchise would not necessarily fix the gender imbalance.‖108 

212. The Minister also expressed concerns that extending the franchise to the 
spouse or partner of the registered crofter (which would appear to partially address 
the first of the two points raised above)— 

―would in effect be delivering two votes for some crofts but only one vote for 
sole crofters. If we extended the franchise to family members, who could be 
argued to have an interest in crofting because they might inherit the croft, we 
would skew that even further.‖109 

213. In a late submission to the Committee, the Scottish Crofting Federation further 
clarified its views on the franchise— 

―We agree that the election should be based on the Register of Crofts and 
that it is therefore essential to complete the current register (which would be 
the only Register of Crofts). However, we suggest that nominations to stand, 
and voting should be by one member of the registered croft‘s household, not 
just the ‗registered crofter‘. This would help to address the gender question 
the committee has raised. There should be one vote per crofting household 
regardless of the number of crofts held.‖110  

214. It is not entirely clear how this would work in practice as it is an individual who 
would ultimately cast the vote. Of course, where more than one adult lives in the 
crofting household, it is to be expected that the registered crofter might take into 
account others‘ views before deciding how to cast their vote. Perhaps if it were 
made expressly clear that the vote is per croft and not per crofter that might help 
ensure that views are canvassed within the household, although in the end just 
one person would mark the paper. 

Committee’s view 
215. On eligibility to be elected, the Committee considers that there is no reason 
why restrictions should be imposed providing that only registered crofters can be 
candidates. The electorate should be trusted to decide for itself whether a 
candidate has an appropriate background, and the necessary experience, to be an 
effective Commissioner. Accordingly, the Committee invites the Government to 
reconsider its current policy of only allowing registered croft tenants or 
                                            
108 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Col 2560 
109 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Col 2560-2561 
110 Scottish Crofting Federation. Supplementary submission to the Rural Affairs and Environment 
Committee. 
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owner-occupiers to stand for election to the Commission. We consider that 
anyone should be allowed to stand in a constituency, provided they are 
nominated by someone on the register living in that constituency.111  

216. The question of who should constitute the crofting electorate is more 
problematical. We are not persuaded that a case has been made that the 
electorate for elections to the Commission should constitute any adult belonging to 
the ―crofting community‖ (however defined) far less any adult in the crofting 
counties. Notwithstanding its slightly expanded powers in matters such as 
planning law, the Crofting Commission‘s main constituency of interest will 
continue, overwhelmingly, to be crofting households and this should be reflected in 
the provision of the franchise. We do however consider that there is a need for 
clarity as to whether, before introducing the Bill, the Government obtained legal 
advice on whether excluding landlords from the electoral roll risked being non-
compliant with the European Convention on Human Rights, given that decisions 
by the Commission may affect the rights and interests of landlords as well as 
crofters. 

217. The main question then becomes whether the vote should be extended only 
to the registered crofter or owner-occupier or whether any other adult members of 
the household should be allowed a vote. The Committee can understand the 
attraction of a ―one croft, one vote‖ approach in its clarity and simplicity. However, 
many of us continue to be concerned at the gender imbalance inherent in this 
approach and do not share the Minister‘s view that the issue is practically 
intractable. It seems to us to be very likely that if the spouse or partner of the 
registered crofter is included this will significantly ameliorate the current gender 
imbalance. We are also less convinced than the Minister is that allowing more than 
one vote per croft is inherently unfair; we think that it could be equally argued that 
it is unfair not to give the vote to the partner of a crofter living in the same 
household and helping sustain the croft.112 

218. The Committee accepts the argument that extending the vote to people other 
than registered crofters might add to the bureaucracy of compiling an electoral 
register. On the other hand, the Commission will, anyway, be writing to every 
registered crofter to verify their details for the purposes of the electoral register, 
and resources have been set aside for this.   

219. Accordingly, a majority of the Committee113 invites the Government to 
consider the practicability of extending the franchise for Commission 
elections to spouses, civil partners or cohabitants of registered crofters. The 
view of most Committee members is that this appears to be a way of alleviating 
some of our concerns over gender imbalances in the future electoral roll, as well 
as ensuring that the franchise extends to more people seeming to have a direct 
                                            
111 In making this recommendation, the Committee notes that not all assessors, who might, as a 
category, be considered obvious potential candidates for election as Commissioners, are 
registered crofters 
112 The Committee, however, accepts that this approach is less likely to ameliorate concerns over 
the age profile of the electorate which, given the average age of registered crofters is likely to be 
significantly above the national average. 
113 John Scott MSP does not agree with this recommendation, and favours there being one vote 
per crofting household, which may be exercised by any adult member of the household 
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and significant interest in the regulation and future of crofting than it would if it 
were extended only to formally registered crofters.  

220. The Committee also invites the Government to clarify whether it is 
satisfied that no ECHR issues arise from not allowing landlords a vote. 

Constituencies 
221. The Minister indicated114 that two approaches were being considered towards 
the drawing up of constituencies for Commission elections; one geographical the 
other based on grouping together areas considered to have broadly similar types 
of croft – for instance Orkney and Caithness (as opposed to Orkney and Shetland 
under a ―geographical‖ approach.115). 

222. The draft regulations on elections to the Commission make clear that the 
Government is continuing to reflect on the issue, as they set out two alternative 
lists of six constituencies, one following the ―geographical‖ approach and the other 
the ―types of croft‖ approach. The Committee takes the express labelling of these 
as ―options‖ in the draft as an indication that the Government is minded to consult 
further on the issue before coming to a view.  

223. The draft regulations set out First Past The Post system for elections but the 
Government letter accompanying them makes clear that this does not mean that 
the Government has made up its mind to run with a FPTP system; it is still 
considering the matter. Given that the Government appears to have clearly settled 
on having six single member constituencies, it would appear (as the Minister 
herself acknowledged116) that the only other practicable voting method would be 
via the Alternative Vote system.117 

224. The Committee appreciates that there are arguments for and against 
determining constituencies either on the basis of traditional political divisions in the 
crofting counties or by reference to perceived synchronicities between particular 
parts of the crofting counties. The relative size of constituencies, in terms of 
populations, is another matter that should perhaps be taken into account, since 
this may lead to votes in one constituency carrying considerably more weight than 
those in another, although the overall coherence of the constituency should be the 
key consideration. The Committee considers that the Government should 
carry out a formal consultation on its two current proposals for constituency 

                                            
114 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Col 2558 
115 The shorthand of ―geographical‖ to describe this approach is partly misleading: it does not mean 
that the ―types of croft‖ approach, by contrast, avoids pairing off contiguous or adjacent areas or 
islands. The Minister‘s comments indicated that that was the general intention under both 
approaches; the difference is that the lines drawn under the ―types of croft‖ approach would not 
necessarily follow the traditional political divisions used in the crofting counties.  
116 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Col 2563 
117 Ie a system where the voter has the option of ranking candidates in order of preference. If one 
candidate obtains over 50% of first preferences, the candidate is elected. If not, the candidate with 
the fewest first preferences is eliminated with any second preference votes being assigned to those 
among the remaining candidates who obtained any. And so on, until one candidate crosses the 
50% threshold and is elected.  
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boundaries, so that the crofting community has full opportunity to express 
its views before a final decision is taken.  

225. The Committee notes that since the Government‘s current policy is for single 
member constituencies, this effectively means that elections will be either by first 
past the post or by the alternative vote system. A majority of the Committee 
would favour the alternative vote system as the electoral system offering 
greater choice to the electorate and more likely to lead to the election of a 
candidate with a wide base of support within the constituency. 118 

Membership of the Commission: landlords 
226. Several witnesses raised the question of whether landlords should have a 
right of representation on the Commission. Suggestions were made in particular 
that the increase in community landlords in crofting areas in recent years, as a 
result, in part, of the Land Reform (Scotland) Act 2003, gave rise to consideration 
of whether there should be community landlord representation.119  

227. It is perhaps unsurprising that the Scottish Rural Property and Business 
Association should back proposals for landlord representation on the Commission, 
together with the National Farmers‘ Union Scotland. However, support also came 
from others including Marina Dennis, representing the SCF, who indicated that the 
federation ―would probably have no objection‖ and that it ―would bring an important 
extra dimension to the board of the new commission.‖120  

228. Drew Ratter of the Crofters Commission pointed said that the proposal— 

―does not trouble me tremendously much. For interest, most of the current 
commissioners are crofters, but one of them is a small farmer who owns 
some tenanted croft land, so we have a croft landlord among the current 
commissioners. It is not absolutely clear to me what would be achieved by 
your proposal given that commissioners are required to interpret the law and 
make decisions commensurate with it. Commissioners are not there to 
represent crofters or landlords, nor do I think that it is reasonable for them to 
do so. If commissioners attempted to make decisions on that basis, I fancy 
that they would be struck down on appeal fairly briskly.‖121 

229. The Minister told the Committee that there was a ―degree of certainty‖ that 
one of the appointed members of the Commission would be a landlord— 

―There are, as we know, different types of landlords in the Highlands and 
Islands, so I would not want to give a commitment with regard to which type 

                                            
118 Karen Gillon MSP and John Scott MSP disagree with this recommendation and would prefer a 
first past the post system to be used. 
119 Eg Sir Crispin Agnew. Scottish Parliament Rural Affairs and Environment Committee.  Official 
Report, 10 February 2010.  Col 2530 
120 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 20 January 
2010.  Col 2374 
121 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 20 January 
2010.  Col 2443 
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of landlord we want to appear on the board. I remind everybody that the 
Government itself is a fairly significant landlord.‖122 

Committee view 
230. The Committee notes the benefits of there being a Commission comprising 
members with a breadth of experience and a variety of backgrounds. We also note 
the general agreement that the Commission might benefit from having a 
landowner included in its membership, and take the view that this might also 
provide some reassurance that the Commission, in exercising decision-making 
powers which affect landowners, is reaching a balanced view, perhaps reducing 
the likelihood of legal challenge on human rights grounds. The Committee 
welcomes the Minister’s assurance that there will almost certainly be 
landlord representation on a future elected Commission.  

PART 2: THE CROFTING REGISTER 

Introduction 

231. The intention of Part 2 of the Bill is to provide for the setting-up of a map-
based ―Crofting Register‖, maintained by the Keeper of the Registers of Scotland, 
which will eventually be comprehensive, so that the boundaries of each and every 
croft will be mapped definitively. 

232. There is already a ―Register of Crofts‖, maintained by the Crofters 
Commission. That register is not map-based, instead it sets out the name of the 
croft, the parish and landholding on which it is situated, and the current tenant. 
Other relevant information may be included in the register, such as the tenant‘s 
share or apportionment in a common grazing. It is widely agreed (and conceded 
by the Crofters Commission) that the register is not entirely complete and current, 
although the Commission has insisted that it is of sufficient overall completeness 
and accuracy to enable it to carry out its regulatory role.123 Either way, the register 
does not provide certainty as to the boundaries of land is held in crofting tenure. 

233. The Government intends that the two registers should exist in parallel for the 
foreseeable future, as it will take some time for the Crofting Register to be 
completed (see below) and the Commission will continue to need the Register of 
Crofts for administrative purposes.  

Policy justification 
234. A map-based register maintained by the Keeper was one of the 
recommendations of the Committee of Inquiry on the Future of Crofting. The policy 
memorandum124 says that it will— 

 provide crofters with confidence and legal certainty over the extent of, and 
interests in, their croft; 

                                            
122 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Col 2559. 
123 Crofters Commission. Written submission to the Rural Affairs and Environment Committee. 
124 At paragraph 36 
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 better support the successful administration of crofting regulation by the 
Commission. 

235. John King of the Registers of Scotland told the Committee— 

―Our experience of the land register is that that can ease future transactions, 
so we envisage that the crofting register will aid the regulation, administration 
and support of crofting in the future. For third parties, it will be simpler and 
easier to obtain information on crofting once the register is complete. Once 
we have a fairly complete register, we should have a very detailed and clear 
picture of the amount of land in Scotland that is covered by crofting, so we 
will have more transparency. The hope is that that will facilitate future policy 
making.‖125 

Accessibility of the register 
236. The Bill expressly provides that the register is to be public but provides no 
further detail. The submission from the Registers of Scotland explained— 

―There will be no fees charged for searching or examining the register 
electronically. Access to citizens via a web based portal is one of the options 
being considered. Copies of the register entry viewed via the web can be 
downloaded free of charge. It is proposed that fees will be charged should a 
party request an official extract from the new Register: that would be charged 
in accordance with the extract fees that apply to the other registers 
maintained by the Keeper (currently £15).‖126 

How the register will be populated 
237. The Bill provides that a requirement to register will be triggered on the 
occurrence of any one of a list of events set out in section 4. One trigger point is 
the transfer of ownership of the land on which the croft is situated. Others include 
the making of an application to enlarge, exchange, assign or divide the croft, as 
well as any proposal to remove a croft from crofting tenure, such an application for 
a decrofting direction.  

238. Section 4 also enables the voluntary first registration of a croft, in the absence 
of a trigger, where the Keeper considers it ―expedient‖ to allow the application. 
This is important because, as confirmed by the Registers of Scotland, it would 
enable voluntary registration, either by individuals or collectively (for instance by a 
whole crofting township).The Registers of Scotland also confirmed that they would 
welcome collective voluntary applications. 127 

239. Section 5 seeks to ensure that the register will remain current, by requiring 
certain events affecting an already registered croft to be registered as well (eg, the 
enlargement of the croft).  

                                            
125 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Col 2532. 
126Written submission to the Rural Affairs and Environment Committee.) 
127 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010.  Col 2543 (John King) 
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240. Section 10 sets out the matters that are to be entered in respect of each entry 
in the register. These include— 

 a description of the land comprising the croft, which ―must consist of or 
include a description of it based on the Ordnance Map or such other map as 
the Keeper considers appropriate‖; 

 the name and designation of any tenant, owner occupier, landlord or owner 
of the croft; 

 such other information as the Keeper considers appropriate.  

241. There is a procedure for challenging proposed first entries in the register. The 
Commission must notify certain people (in broad summary, any other person with 
an interest in the croft or anyone with an interest in an adjacent croft). Any such 
person has up to six months from when registration was completed to object to the 
registration to the Land Court, which may then order the removal or modification of 
the entry. Otherwise, once entered, the croft boundaries as set out in the entry, 
along with any rights described in it, are deemed to be determinative. In other 
words, they can be relied upon in legal proceedings.128 This is where the real 
importance of Part 2 of the Bill lies.  

Pre-registration: the role of the Commission 
242.  The Bill provides that any application for entry in the Crofting Register must 
first be considered by the Commission. Most of the trigger points are, anyway, 
matters for which the approval of the Commission must be sought.   

243. It is clear from the procedure set out (in sections 6 and 7) that the intention 
behind this preliminary step is to ensure that the Commission eliminates defective 
applications so that any application that goes to the Keeper will contain the 
information necessary to decide whether or not to accept the application. Any 
person required to make an entry in the register (in most cases, the crofter but in 
the case of a sale of land, the landlord) will probably therefore have more contact 
with the Commission than with the Keeper.  

244. Some witnesses have queried the basis on which the Commission would be 
expected to know whether an application is in a fit state to go to the Keeper, 
especially given that the register currently held by the Commission is not itself 
map-based and is considered by some to be unreliable.129 The Committee 
understands those concerns, but notes that the notification procedure, if it is works 
as it is intended to, should help flush out concerns about the accuracy of an entry. 
(We discuss some aspects of the procedure later). We also anticipate the 
Commission having a role in providing crofters with a checklist of matters that the 
crofter should take into account, including providing evidence as to the 
boundaries, if possible, and confirming that neighbours‘ views have been sought.   

                                            
128 There is, however, provision for the Keeper to indemnify a person for any loss arising from an 
error in the register. The Keeper must also rectify an error in the register if ordered to do so by a 
court of law. 
129 Jim McPherson. Written submission to the Rural Affairs and Environment Committee. 
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245. The financial memorandum estimates that the Commission will incur no extra 
costs in relation to the new register ―as staff time currently dedicated to the 
maintenance of the Register of Crofts will be redistributed to processing 
registration applications for the Crofting Register.‖130 This is not quite the view of 
the Commission itself. A supplementary submission from the Commission 
indicated that it was conceivable that the responsibility could be absorbed within 
existing staff resources, but presented an alternative scenario in which the 
equivalent of two new full-time posts would be required.131  

246. The Committee invites the Government to consider the Crofters 
Commission’s evidence that extra resources may be required to process 
applications to the Crofting Register, and to reflect on whether there is a 
need to revise its views on resourcing this function as currently set out in 
the Financial Memorandum. 

Practical issues 
247. During Stage 1, Committee members have been informed of some of the 
idiosyncrasies pertaining to croft boundaries. Boundaries might be denoted by 
reference to folk memory within a community – the significance of a cairn, dyke or 
line of trees,132 – or to natural features that might shift over time, such as a 
meandering burn or a peat dyke.133 In the Uists and Benbecula, committee 
members heard that many crofters will have an interest in three, often non-
contiguous types of land – extensive hill grazings, inbye land round the croft and a 
strip of machair.134 Common grazing boundaries might not be marked by a fence. 
Machair might be apportioned in narrow strips, with the boundary between them 
denoted not by a fence or wall, but only by a faint mark in the ground.  

248. Accordingly, reference was often made to the importance of getting the scale 
of maps right, since llines drawn on a conventionally scaled map could be wider 
than the strip of croft land itself.135 Crofters also mentioned the importance of 
seeking commonsense solutions to possible mapping problems with their 
neighbours before attempting to enter the boundaries in any register.136 

249. Existing maps were frequently discussed, mainly of three types; estate maps 
some dating from as far back as around the first crofting Act; 1910 Inland Revenue 
maps for a putative land tax; and IACS137 maps – detailed modern maps drawn up 
to assign subsidy to those working in agriculture. There was agreement that all 
three had their uses in terms of helping determine croft boundaries, but the view 
                                            
130 Paragraph 132 
131 Supplementary written submission to the Rural Affairs and Environment Committee. 
132 Marina Dennis of the SCF referred to ―the granny pines‖, for instance. (Scottish Parliament 
Rural Affairs and Environment Committee.  Official Report, 10 February 2010.  Col 2386.) 
133 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010.  Col 2453 
134 Ie a strip of grassed over sand dunes abutting the sea, of quite similar character to coastal 
linksland found on the Scottish mainland. Machair offers, by Hebridean standards, excellent 
pasturage for sheep and cattle. 
135 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 February 
2010.  Col 2356 
136 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010.  Col 2423 
137 Standing for Integrated Administration and Control System 
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that has emerged during Stage 1 is that it is unlikely that any of them could be 
relied upon as entirely determinative of croft boundaries. 

250. The main advantage of estate maps is that many were drawn up when the 
crofts themselves were becoming recognised as legal entities and are therefore a 
useful historical source. However, some might not be in circulation or have been 
lost, destroyed or damaged with the passage of time. Some, apparently, bear little 
relation to the topography of croft land, seriously undoing their usefulness.138 
There was general agreement that the IR maps might be useful, although there 
were uncertainties over their accessibility. General awareness of their existence 
had emerged only recently.139 

251. Amongst crofters, views on the appropriateness of the IACS maps have been 
mixed. Some crofters expressed disbelief that the Government was proposing a 
new register when, in their view, an all but ready-made solution was under its 
nose.140 Others cautioned against over-reliance upon the IACS maps.141 We 
understand that a large number of crofts, apparently a majority, are not actually 
mapped under the IACS system, a statistic which has come as something of a 
surprise to the Committee and others, 142 given the importance of subsidy to the 
viability of livestock-rearing.  

252. One crofter expressed general caution about treating maps as determinative 
of croft boundaries— 

―It would not be suitable to use the current mapping structures: IACS maps 
show only land use, land-tax maps are wrong in many instances and estate 
maps are not up to date.‖143 

253. Witnesses from the Registers of Scotland indicated that the IACS maps, in 
particular, would come in useful as an aid to determining boundaries. However 
they could not in themselves be used as the basis of the register because there 
was not an IACS map for every croft and some maps did not cover the whole 

                                            
138 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 February 
2010.  Col 2356. 
139 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010.  Col 2357. 
140 eg Duncan Gray suggested that they were 95-to 97% accurate. (Scottish Parliament Rural 
Affairs and Environment Committee.  Official Report, 2 March 2010.  Col 2491.) Norman Leask 
remarked ―for the life of me I cannot see why the Govt department that operates IACS cannot 
transfer its maps to another department.‖ (Scottish Parliament Rural Affairs and Environment 
Committee.  Official Report, 2 March 2010.  Col 2492.) 
2492 
141 Peter Dodge said that ―The IACS maps sometimes bear almost no resemblance to the crofts.‖ 
(Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 2010.  
Col 2493.) 
142 Eg Drew Ratter. Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 
23 February 2010.  Cols 2454. 
143 Sandy Murray. Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 
23 February 2010.  Cols 2430-1 
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croft.144 The Minister for Environment made a similar point; that IACS maps 
covered only the land for which subsidy was being claimed.145  

Witnesses’ views on whether a new register would add value 

254. One of the major debates at Stage 1 was on whether a new map-based 
register was worth having.   

255. One clear objection in principle to a map-based register that came through at 
Stage 1 is that it would not be particularly useful to crofters. It was argued that 
most crofters know where there their boundaries lie for all practical purposes and 
have no real need for the supposed certainty maps would provide. In any case, 
there is a Land Court to resolve boundary disputes, should this be needed.146   

256. Interestingly, Drew Ratter of the Crofters Commission acknowledged that 
there was some truth in this— 

―A crofting tenancy is not really a territorial unit; it is, essentially, a bundle of 
rights and duties. At the same time as a crofter acquires rights and duties to 
do such and such on their inbye croft, they acquire rights to do such and 
such on the common grazing. For most of the things that crofters do, an 
understanding of exactly where the boundary lines go has never been 
desperately important.‖147 

257. Some have argued that the only people in favour of the new register are 
lawyers and regulators.148 It is certainly the case that most solicitors and 
advocates to have expressed a view have supported the new register,149 usually 
on the basis that it will provide greater certainty, in which respect we note the 
Minister for Environment‘s comment that ―certainty is a benefit that applies to 
everybody‖.150 

258. Most public sector bodies to express a view (eg SNH and HIE) have also 
supported a map-based register, attracted by the greater certainty clearly mapped 
boundaries would bring.151 The NFUS,152 SRPBA153 and the National Trust154 are 
                                            
144 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Col 2539 
145 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Col 2581. 
146 William J Calder. Written submission to the Rural Affairs and Environment Committee. 
147 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010.  Col 2452 
148 EG William J Calder. Written submission to the Rural Affairs and Environment Committee.  
149 Practically all crofting lawyers to have provided evidence have stated that they support a map-
based register Simon Fraser said that he considered the proposal for a register ―unnecessary‖, ―far 
too elaborate‖, and ―in practice almost unworkable‖, although he also later stated that he was not 
opposed in principle to it. This exemplifies the difficulties the Committee sometimes had in 
ascertaining whether objections were principled or to the Government‘s preferred trigger-points 
mechanism for registration. 
150 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Col 2575 
151 For instance, HIE suggested that having properly mapped croft boundaries would help 
communities perform estate buy-outs under Part 3 of the Land Reform (Scotland) Act 2003. 
(Written submission.) 
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amongst member-led organisations to have indicated support for the principle. 
However practically all of these organisations also expressed reservations about 
the approach to registration set out in the Bill, instead expressing a preference for 
community-led mapping exercises. 

259. There does appear to be a case for greater certainty as to croft boundaries. 
Those croft maps that are currently in existence (but not necessarily in free 
circulation) do not, as discussed, appear to provide certainty. Accordingly, there is 
a lot of reliance on common understandings within a community – ―folklore155‖ as it 
was sometimes referred to in evidence – as to where the boundaries lie. Another 
witness referred to the Land Court, when dealing with a boundary dispute looking 
for ―the man with the longest and greyest beard in the village.‖ The same witness 
warned that— 

that folklore is starting to fade—a lot has disappeared in the past generation. 
We have new people coming in who simply do not know those things.156 

260. As another witness put it— 

If a newcomer comes in, you can lay down the map and say, "That's the way 
that it's always been. That's the way we believe it should be." It is an 
insurance for the future, which we really need.157 

261. Crofters generally appear to have been more dubious than others as to the 
benefits of a new register. However, because the Government‘s preferred method 
of populating the register has been widely criticised, it has often been difficult to 
distinguish opposition to the principle of a map-based register from opposition to 
the ―trigger point‖ approach. Equally, where crofters have expressed support for a 
map-based register, it has not always been clear whether they support an entirely 
new register or merely an enhanced version of the register already held by the 
Commission. Nor has it been clear whether their support is conditional on 
registration of boundaries being an entirely voluntary exercise158 (which the 

                                                                                                                                    
152 Jonathan Hall said ―there is no doubt that it [a definitive map-based register] is essential.‖ 
(Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 February 2010.  
Col 2385.) 
153 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 February 
2010.  Col 2385  
154 Written submission to the Rural Affairs and Environment Committee. 
155 Sir Crispin Agnew. Scottish Parliament Rural Affairs and Environment Committee.  Official 
Report, 10 February 2010.  Col 2354 
156 Simon Fraser.  
157 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 2 March 2010.  
Col 2495 
158 Eg Norman Leask: ―I believe that an up to date Croft register with agreed boundaries be 
mapped‖. (Written submission to the Rural Affairs and Environment Committee.) Alistair Maciver‘s 
written submission indicated support for a map-based register but criticised the Government‘s 
preferred approach to populating it and said that having two separate registers was ―absolute 
lunacy‖. (Written submission to the Rural Affairs and Environment Committee.) 
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Government would argue would undermine the entire premise of a comprehensive 
map-based register)159.  

262. The Scottish Crofting Federation started Stage 1 apparently supportive of a 
map-based registration, though not necessarily of an entirely new register. It also 
made clear that it would prefer mapping to be collectively done by crofting 
townships.160 The Federation appears to the Committee to have become 
increasingly critical of the prospect of compulsory registration as Stage 1 has gone 
on. In its most recent submission, the SCF argues that the ―mapping of crofts has 
some validity in the right context, but should be done by a community development 
exercise by those communities who wish to.‖161  

Who should keep the register? 
263. Another issue that arose at Stage 1 was whether the Keeper of the Registers 
is the appropriate person to maintain the new register, given that he has no 
regulatory role in relation to crofting. Some have suggested that the Commission 
should do it. Related to this was a concern that having two registers could lead to 
needless duplication of effort.162 Again, the Committee has not always found it 
easy to distinguish those who were accepting of a new, comprehensive and map-
based register but did not want the Keeper to maintain it from those did not want a 
new register at all but simply wished for a more effective and up-to-date version of 
the one already held by the Commission, with more and better maps in it. The 
SCF supplementary submission referred to above states that the current crofting 
register is ―enough as a minimum and is all that has been asked for by crofters.‖ 

264. Witnesses from the Crofters Commission stated that they had no objection to 
being given the task of compiling the register but that, if so, additional resources 
would be needed. The Commission‘s Chief Executive Nick Reiter remarked that 
the Keeper of the Registers was an expert in maintaining a map-based register 
and that it seemed ―perfectly sensible‖ that he should be responsible for the new 
one.163 

265. Given some of the practical issues involved in mapping crofts that were raised 
at Stage 1, the Committee sought views from the Registers of Scotland as to 
whether they saw themselves equal to the challenge. Witnesses from the 
Registers indicated that they were accustomed to dealing with such matters 
through their work on the Land Register. John King commented that they had 
been using Ordnance Survey maps for 30 years and— 

                                            
159 The Minister argued that ―The certainty of the register is a key benefit, but it will work only if the 

register catches all crofts.‖ Scottish Parliament Rural Affairs and Environment Committee.  Official 
Report, 10 March 2010.  Col 2575. 
160 Marina Dennis ―The SDF strongly supports an effective crofting register … We feel that the 
Crofting Commission, not the Registers of Scotland, is the place for the crofting register.‖ 2386 
―Mapping crofts would be an extremely worthwhile and valuable exercise, but please do it in the 
community and have the information in the Commission.‖ Scottish Parliament Rural Affairs and 
Environment Committee.  Official Report, 10 February 2010.  Col 2387 
161 Supplementary written submission. 
162 Eg Alistair Maciver. Written submission to the Rural Affairs and Environment Committee.. 
163 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010.  Col 2453. 
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―are very much aware of the limitations of that scale of map and how that can 
impact on the depiction of boundaries. We have built up a range of tools and 
techniques for dealing with that, which we see as being readily applicable to 
the problems—or challenges, I should perhaps say—that we might face with 
the crofting register.‖164  

266. Mr King went on to refer to well-established techniques within the register to 
help add detail at a higher scale or to supplement with textual information.  

267. The Minister for the Environment argued that— 

―the Registers of Scotland has the necessary expertise. The arrangement 
was chosen as a means of elevating the crofting register into that category 
[equivalent to the Land Register]; the current commission register is merely 
an administrative register. It would be almost anomalous to turn the 
commission into the keeper of a register, because it would mean asking the 
commission to do something that it does not currently do when there is 
already a body that carries out property registration. It makes much more 
sense to us to adapt the IT system, the expertise and the general design 
process that are already in place.‖165 

268. Evidence from the Registers of Scotland themselves, however, clarified that a 
new IT system will have to be developed to handle the new register.166 Andy Smith 
from the Registers was asked whether the Commission could not develop and 
hold the new IT needed to operate the register. He explained that the Registers— 

―have expertise in developing such systems. We are in the midst of replacing 
the land register system. The new register will have to be developed such 
that it interacts with the land register. That is what we are planning to do. The 
short answer to the question is that an IT system could be built anywhere to 
create the register.‖167 

Views on the principle of a new register-summary 
269. To sum up, the Committee‘s experience of considering the evidence is that it 
has been difficult to separate out most objections to Part 2 of the Bill into 
objections to the principle of a comprehensive map-based register and objections 
to the detail of the proposal in the Bill. Accordingly, we limit ourselves to the point 
that greater legal certainty may be considered a good thing, but not if the cost of 
obtaining it exceeds any benefit it may confer. As the Minister said— 
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―The majority of people agree that a proper register would be of benefit to 
crofters and crofting, but it is vital that it will add value.‖168 

The trigger-based approach to registration 

270. The Government‘s preferred approach to populating the register, which we 
paraphrase in this report as the ―trigger-based approach‖, has been widely 
criticised.  

Disputes between neighbours:  
271. One of the main criticisms is that by forcing individual crofters to set croft 
boundaries definitively it will risk bringing to the surface hitherto dormant disputes 
between neighbouring crofters and, with it, ―unnecessary and avoidable strife‖169. 

272. One submission referred to— 

―the potential for argument and division within the communities as a result of 
boundary disputes as parties are forced to employ surveyors to produce 
acceptable plans to submit with their registration applications and these plans 
are disputed by their neighbours. I know two siblings who have fallen out 
over a piece of land 12 feet square. If that happens (and it does) amongst 
those related by blood imagine the free for all where there are no niceties of 
blood ties.‖170 

273.  Another argued that— 

―A registration application will in effect constitute a challenge to one‘s 
neighbours or one‘s landlord. … The other party will have only a limited time 
to respond before the application is approved and the boundary or rights in 
question made definitive. It is a recipe for dispute and expense.‖171 

274. Pressed on these and similar objections, the Minister for Environment 
responded that, on the contrary— 

―The register will attempt, over the period of a couple of generations, to iron 
out of the system the long-running disputes that can take place.‖172  

Costs to individuals:  
275. Another objection is to the likely increased bureaucracy and cost.173 The only 
costs referred to in the financial memorandum to the Bill are those likely to be 
charged by the Registers of Scotland, which must cover its own running costs. 
Having consulted the Keeper, the Government now estimates that it will cost £80-
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130 for a first registration, rather than £250, as set out in the Government 
consultation on the draft Bill. This has not placated many crofters, who consider it 
unfair to be asked to pay for a compulsory registration process. In response, the 
Minister for Environment commented that it was ―not unreasonable to expect 
people to pay for registration in exactly the same way that others pay to register 
their property interests.‖174 

276. Keeper‘s fees are not, in any case, the only costs likely to be incurred during 
the registration process. Providing the Commission with the requisite information 
at the pre-registration stage may incur a cost – whether in terms of time spent or 
actual financial outlay. It has also been suggested to the Committee that 
prospective applicants might need to recruit the services of solicitors, or of 
surveyors or cartographers in order to provide information of a requisite 
standard.175  

277. Concerns over the cost of advertising the boundaries set out in an application 
for registration have also been expressed, with it being suggested that this could 
cost the applicant in the region of £300 to £400.176 In an effort to address this 
concern, a letter from Government officials points out that a number of trigger 
points require the placing of a newspaper advertisement anyway and that there is 
therefore the potential to reduce costs by running dual-purpose advertisements.177 

278. Boundary disputes brought to a head by the need for registration may incur 
costs, again in terms of time as well as money, especially if they become so 
serious as to result in a visit to the Land Court, although the Committee hopes that 
such cases would be rare.  

279. Finally, there is also the at least theoretical possibility of the Commission 
exercising its new power to charge fees for services to charge for handling 
applications, in which connection the Committee notes the Commission‘s own 
uncertainty as to whether extra staffing resources will be needed to deal with 
applications at the pre-registration stage. 

Completion of the register:  
280. Another concern expressed at Stage 1 about the trigger-based approach was 
that it would take too long for the new register to be completed.  

281. One witnesses outlined the fairly credible scenario of a person taking over a 
croft at 20 shortly before the setting-up of the register, and dying aged 80 having, 
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in the meantime, taken no action in respect of the croft requiring an application to 
the Keeper.178  

282. The Government accepts that it may take decades for the register to be 
completed, but has pointed out that this is precedented. As the Minister 
explained— 

―The land register was first introduced to Scotland in 1981 and, as I 
understand it, something like 53 per cent of properties in Scotland are still not 
on the register. Registers take a while to develop. The triggers that we are 
talking about will mean that the crofting register will achieve finality within a 
couple of generations. In the context of the likely timescale for the complete 
conversion from sasine to land register, that is pretty good. 

The alternative would have been to drive registration as compulsory within a 
set time, triggers notwithstanding. … My guess is that forcing everybody to 
complete registration within five years, regardless of triggers, would have 
been even more controversial than what we are proposing.‖179 

283. The Minister also remarked that the benefits of the register ―will become fully 
evident only when it is complete.‖180 It is certainly to be expected that the register 
will grow increasingly more useful as it is populated, although it could be argued 
that the trigger-point mechanism, which may lead the register to be populated in a 
random and geographically patchy way, may limit its usefulness in the early years, 
for instance, to conveyancing solicitors seeking to warrant that land is not croft 
land, or to Government researchers assembling crofting data to inform future 
decisions on rural policy. Questions might also be asked as to whether and how 
the Government proposes to monitor that the register is ―full‖ (whether within one 
parish or county, or within the whole of Scotland). It strikes the Committee that this 
would be useful information for people seeking to rely on the register to know, 
since they will then know that they can fully rely on the register, or that part of it. 

Community-led mapping 

284. In the light of some of the concerns expressed above, witnesses have 
proposed an alternative to the trigger-based approach that may avoid some of its 
perceived drawbacks. This is that crofting communities sit down together to work 
out their common crofting boundaries. Practically every witness has indicated 
support for this approach, including Drew Ratter of the Crofters Commission, who 
noted, of questions over the intricacies of some croft boundaries, that ―I am not 
sure how that sort of thing could be dealt with except through some kind of 
community mapping exercise.‖181  
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285. The only major point of difference to have arisen has been as to whether 
some element of compulsion, such as the trigger-based approach, should run in 
parallel with voluntary community mapping in order to ensure that the Crofting 
Register is ultimately comprehensive. 

286. Some have argued that there is a need for more carrot and less stick if the 
aim of having a comprehensive register is to be realised. The National Trust for 
Scotland argued for— 

―allocating sufficient resources up front to systematically establish all croft 
registrations within a time limited period and not solely as planned through 
individual voluntary triggers or voluntary applications. We believe the latter 
would be more expensive in the long term in relation to registration costs, 
Land Court costs and a greater volume of regulatory work by the 
Commission. We believe a systematic approach based on a township by 
township plan would provide a good framework within which the Commission 
could carry out its business more efficiently and effectively.‖ 

287. These calls appear to have been partly heeded by the Government, with the 
Minister announcing to the Committee— 

―The community mapping idea is interesting and we want to promote it. We 
will therefore invest £100,000 to subsidise group registrations of crofts to the 
tune of £20 per croft where 10 or more crofts are registered at the same time. 
If communities organise themselves and reach an agreement on the 
boundaries of the crofts in their township, seek mediation services where 
there are disputes and submit block applications to the keeper, we will 
certainly support that.‖182 

Can the trigger-point approach run alongside community-based mapping? 
288. The issue then is not whether community-based mapping is to be allowed or 
encouraged, but whether it offers a better approach than that set out in the Bill. 
Also to be considered is whether, if, as the Government proposes, the two 
approaches are run in parallel, the trigger-based approach might inhibit the 
effectiveness of community-based mapping. 

289. Some witnesses tended to see inherent conflict between the two approaches. 
One crofter commented— 

―If we stick to the process that is envisaged in the bill, the first time a 
neighbour will get to know that his croft boundary has been fixed will be when 
the commission notifies him that his croft boundary is now in register and 
that, if he does not like it, he has six months in which to object. 

If we had a community mapping system, people would know that the 
boundaries were being considered. They might or might not agree on the 
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issue, but they could at least sit down to discuss it before the boundaries 
were placed in the register. ―183 

290. Another witness said that the compulsory process set out in the Bill would be 
―enormously elaborate and complicated,‖ adding that— 

―The Scottish Crofting Federation's recommendation [for community 
mapping] has a great deal to recommend it. The participative process that 
the federation envisages could catch the remainder of the folklore, bringing 
all the necessary information together, and it would not rely on an almost 
adversarial, first-past-the-post system such as is proposed in the bill. We 
would end up with a map-based register, but one that people could sign up to 
and that would be achieved not within a couple of generations—which might 
be the case with the current suggestion—but in a far shorter period of time. 
The process and its cost would require to be supported, but I suspect that, on 
a croft-by-croft basis, it would be infinitely cheaper than the system that is 
proposed.‖184 

291. The Minister, however, has made clear that the Government‘s intention is that 
the voluntary process should operate in tandem with the trigger-based approach 
rather than supersede it. As she explained— 

―Communities may agree about the mapping taking place and, if it is done in 
that manner, it will benefit everybody. However, that does not preclude 
individual choices about registration. I suspect that, in some communities, the 
first moves towards registration might trigger the idea that the community 
ought to be considering that across the board.‖185 

292. She went on to argue that ―we need triggers if registration is to happen.‖186 
Invited to consider the proposition that the trigger-based approach should be 
abandoned and that the compilation of the register should instead be built around 
supporting communities that wished to map crofts in their area, she demurred, 
indicating that this would mean that in places where the community could not 
agree on a joint approach no entries would ever be made in the register— 

―The point of the register is to complete it. I am conscious of much criticism 
that the method that we have chosen to do that will make the process quite 
attenuated. There are contradictory arguments that we should have found a 
way of precipitating the completion of the register much faster. It does not 
make a great deal of sense—certainly not to me—to introduce a set of 
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circumstances that could allow chunks of the register never to be 
completed.‖187 

293. However the Minister did indicate that she would be prepared to consider 
delaying the introduction of the trigger mechanism (6 months to a year was the 
time period put to the Minister, although the Committee notes that Bills tend not to 
come into force immediately following enactment anyway) in order to give 
communities time to consider whether they wished to voluntarily register.188 

Committee’s general conclusions on the proposed Crofting Register 

294. It has not been possible for the Committee to reach agreement in 
principle on whether the Bill should provide for a map-based register. Half 
the members are supportive; half are not.189 

295. Four members believe that a map-based register would bring considerable 
benefits to crofting, and consider that— 

 it would provide certainty over precise croft boundaries to crofters and 
landowners and those acting on their behalf, to the Commission, the Land 
Court, and the Government. In this regard, we note concerns that 
knowledge as to croft boundaries may be being gradually lost with the 
passage of time; 

 over time, it will reduce and finally eliminate the ground for dispute on 
boundary questions; 

 most witnesses appear to be in favour of the mapping of crofts. 

296. Those of us who support the proposal in principle also think that it is 
appropriate that the Registers of Scotland maintain the register, as they appear to 
us to have the requisite expertise. We note that the information on the register will 
be publicly available, including via the internet. However, all Committee members 
(including those who do not accept the principle of a new register) note that many 
people in crofting areas have difficulties accessing broadband internet 
connections. Assuming that the Bill as passed will continue to make provision for a 
new map-based register, the Committee recommends that the Government 
gives consideration as to how best to make entries in the Crofting Register 
more accessible to people in the crofting counties lacking internet 
broadband connections. 

297. The other four members believe that a map-based register is not needed, and 
consider that— 
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 the Government has set up a system for populating the register that will 
take many years to complete. We consider that this shows that the 
Government does not consider a map-based register to be immediately 
essential; 

 the Crofters Commission currently asks for maps where this is considered 
desirable or necessary to determine an application. We are not aware that 
the absence of a map-based register has been a major impediment to 
regulation.  

 The Scottish Crofters Federation has come to the view that an updated 
version of the register already held by the Crofters Commission is 
sufficient for the purposes of regulation 

298. Those of us who are not supportive of a new map-based register are also 
concerned at the proposal that it be kept by the Keeper of the Registers, as we 
consider that this may change the current purpose of the register from one 
necessary to assist effective regulation to one more associated with title to land, 
ownership of assets, and a potential trade in crofts. 

299. The Committee notes widespread support for a process of voluntary 
community mapping and have been persuaded there are indeed merits in 
such a process. All of us agree that doing so could aid community development; 
drawing up the map could help identify community assets and the community‘s 
development potential, and the very process of drawing up the map could help 
engender future joint working on other issues. A completed map could be lodged 
with the Crofters Commission to assist them in carrying out their regulatory work, 
with the local planning authority, and with Highlands and Islands Enterprise. Those 
members who support a new map-based register support the provision in the Bill 
that would enable the community map to be lodged in that register. 

300. Communities should also be encouraged to see any such exercise as one 
which may be able to identify land for new entrants to crofting, and where there 
may be issues with misuse or neglect of land. The process would also provide the 
community with a shared understanding of croft and common grazing boundaries 
for any purposes where they felt this was a benefit. The Commission, landowners 
and the Council, as appropriate, should be involved in the process of community 
mapping. In drawing up maps, communities should be encouraged to identify land 
uses and to share that information with the Commission and the Planning 
Authority. 

301. IACS maps, Inland Revenue maps from the IR‘s land tax mapping project of 
around 1910 and estate maps could all be used to help facilitate the process. 

302. The Committee are unanimous in having concerns about the current 
trigger-based approach proposed by the Government being the starting 
point for any register. We note concerns that it might lead to an increased risk of 
boundary disputes and to individuals incurring costs over and above registration 
fees. Those of us who accept the proposal for a new register, however, consider 
that there is a need to retain compulsory triggers as a backstop, to encourage 
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voluntary community mapping and in order to help ensure that there is ultimately a 
comprehensive register.  

303. Notwithstanding that some of the Committee do not support a new register 
(and therefore do not want the triggers to be retained in the Bill), the Committee 
agrees that the introduction of the triggers for registration should be 
delayed following the enactment of the Bill, in order to provide a window for 
communities to undertaken collective mapping exercises. One option would 
be to introduce the triggers no earlier than the date of the second election to the 
Crofters Commission.190 

304. The Committee also agrees that crofting communities should, in the 
interim, be supported to undertake a process of community mapping, 
including by Government incentive. We welcome the Minister‘s for 
Environment‘s recent undertaking to provide subsidies of £20 per croft for a 
collective voluntary registration of 10 crofts or more as an opening step in this 
direction. We further recommend that the Scottish Ministers should review 
the progress of community mapping at an appropriate point before any 
triggers are introduced. If satisfactory progress is being made, the Scottish 
Ministers would have the option of further postponing their introduction and 
continuing to incentivise community mapping. 

Details of the registration process 

305. The remainder of the discussion in this section focusses on detailed elements 
of the scheme set out in Part 2. 

Particular trigger points: ownership of land 
306. One of the triggers to first registration is the transfer of ownership of any land 
on which a croft is situated. The Government has made clear that this means that 
where such ownership is transferred, each and every croft on the land must be 
entered in the register. It is the recipient of the land who is legally liable to register. 
In practice it would seem likely that the burden of meeting this liability would be 
taken account of either in any consideration paid for in the transfer or in the 
transferor warranting to provide requisite and accurate information to the 
transferee. 

307.  The Law Society of Scotland was amongst a number of respondents to 
suggest that the landlord is not, in the first place, best placed to identify croft 
boundaries because this was not an issue in which landlords tended to have much 
direct interest.191 It should however also be noted that those landlords holding 
maps of croft boundaries drawn up at the time of the creation of the crofts 
(apparently a minority) might be in a reasonably good position to do so. 

308. As there can be scores or, on occasion, hundreds of crofts on an individual 
estate, this provision has come in for some criticism for potentially imposing a 
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disproportionate practical and financial burden on crofting landlords. Simon Fraser, 
a solicitor, remarked that— 

―The registration of title to a moderate estate can already take over 5 years. If 
all crofting interests would need to be mapped at the time of transfer of a 
crofting estate then the process could take a lifetime.‖192 

309. Another solicitor, Brian Inkster, suggested that the effect of the provision 
would be to make the sale of a crofting estate ―a prohibitively expensive 
proposition‖.193 Mr Inkster, noting that the duty to register is to be triggered where 
the estate is transferred ―whether or not for valuable consideration‖ also 
questioned the fairness of imposing such a duty where the conveyance is an 
entirely private one between the deceased and the deceased‘s heir. The Scottish 
Rural Property and Business Association noted that the duty would also appear to 
be triggered where, in the case of an estate held in trust, there was a change in 
membership of the board of trustees, and again queried whether this was fair or 
proportionate.194 

310. Some witnesses have also suggested that the provision could impact 
negatively on attempted community buyouts.195 Simon Fraser warned that— 

―if registration must take place on the transfer of an estate, we will never 
again see the transfer of a crofting estate to the community. The cost and the 
process will be so enormous that it will simply not happen.‖196 

311. The Committee invites the Government to note the serious concerns 
that a number of witnesses have expressed on the sale of an estate being a 
trigger point, in particular in relation to community buyouts and in relation to 
changes of ownership that are purely technical or take place on a bequest 
within a family. The Committee reiterates the suggestion of a ―sunrise‖ clause to 
delay the introduction of triggers to register under the Bill. 

Particular trigger points: resumption and decrofting 
312. Another trigger point that has been criticised is resumption of the croft (ie the 
landlord exercising the right, under certain circumstances, to remove the land from 
crofting tenure.) It has been argued that it is illogical to create an entry in a crofting 
register for land that will no longer be croft land.197 The same point might be made 
in respect of decroftings: making an application for a partial decrofting might be 
defensible as a trigger point for first registration (because part of the croft will 
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remain in crofting tenure), but it is not clear why a complete decrofting should 
involve any registration.  

313. The Committee queries the purpose of requiring a first registration 
where an application is being made for the resumption or decrofting of a 
whole croft.  

Registration of common grazings and other crofting rights or obligations 
314. One submission argued that the apportionment of part of a common grazing 
to a crofter should be a trigger.198 This raises the wider question of whether 
common grazings (apportioned or unapportioned) are to be entered in the register 
and, if so, how. The National Trust called for crofts‘ interests in grazings to be 
included in the title sheet, arguing that failure to include all relevant information 
may ―negate the objective of ultimately replacing the old register with the new 
one.‖199 

315. The Government‘s financial memorandum indicated that the registration of 
common grazings was a policy aim, and that the aim was to do this within four 
years of the register being established, 200 but the mechanism for doing so by way 
of the Bill has not been made clear. Witnesses from the Registers of Scotland 
were unable to provide further clarification.201  

316. Section 10(2)(d) provides that the title sheet may include ―such other 
information as the Keeper considers appropriate.‖ This may be the provision on 
which the Government proposes to hang its commitment to have all common 
grazings mapped, although it raises questions as to how that information would be 
captured. 

317. Some witnesses202 have suggested that the opportunity should be taken to 
clarify which other kinds of right or duty attached to a crofting interest should 
ordinarily be entered into the register – for instance, the right to cut peats, or a 
right of access to adjacent land. Witnesses from the Registers of Scotland 
indicated that this matter was still open; they were in discussions with the Bill team 
about what ancillary information it would be appropriate to enter. They asked 
members to bear in mind that some flexibility would be desirable; rights associated 
with croft land might be very variable, might be difficult to express by way of a 
map. and might be best expressed in words.203  

318. An underlying issue of which the Committee is aware is the possibility of the 
title sheet coming to be seen as definitive as to the entirety of legal rights and 
duties adhering to the croft. In other words, could the fact that a right or duty is 
absent from the sheet come to be taken as evidence that there is no such right or 
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duty? If so, crofters would be well advised to make sure that each and every right 
pertaining to the croft is entered. This may have the potential to increase the 
amount of disputes following first registration, however, but only if those who 
would be likely to dispute the purported right are notified of its entry in the register 
– otherwise how would they know that the rights are being entered? It is not clear 
under the Bill whether this would always be the case, particularly if those persons 
are not ―adjacent‖ crofters or landlords under section 11 of the Bill.  

319. By contrast, crofters making a first registration may consider that there is no 
incentive to notify the Keeper of any rights held by others in the croft. Another 
question is whether a person could seek to be indemnified by the Keeper for any 
loss arising from the Keeper‘s decision not to enter such a right or duty. 

320. The Committee considers that in the interests of providing certainty as 
to the future status of entries in the proposed new Crofting Register it would 
be helpful to have clarity on— 

 how common grazings are to be entered in the register; 

 whether the Government envisages that the presence or absence of a 
right or duty related to a crofting tenancy in the title sheet is to be 
taken as determinative as to whether or not the right or duty exists;  

 if so, whether the Keeper will be expected to indemnify any person for 
any detriment caused by the Keeper’s failure, without good reason, to 
include a right or duty on the title sheet, 

 whether the Bill will provide that anyone with an interest in the 
purported right or duty being entered in the title sheet will 
automatically be notified of it; 

 whether the role of the Commission at the pre-registration stage is 
expected to include investigating whether the crofter has failed to 
disclose any obligations falling on him or her by virtue of being the 
registered crofter of a particular croft. 

Overlaps, underlaps and ransom strips  
321. A specific concern related to the practicalities of mapping is how well the 
mechanism set out in the Bill will eliminate inaccuracies in the drawing up of 
boundaries. In particular, views have been expressed that the incremental 
compulsory registration process set out in the Bill might actually increase the risk 
of boundaries being drawn too far out (ie overlapping adjacent land) or too far in. 
The latter might happen where the crofter omits to draw the boundaries past the 
fence or dyke in everyday use as the croft boundary all the way out to the road 
side or river bank that is the actual boundary. In this case, there is an apparent risk 
of the land in between falling out of crofting tenure entirely204, thus potentially 
creating what have been described as ―ransom strips.‖205 

                                            
204 Ie presumably into the control of the landlord. It is a moot point whether this could be described 
as a ―resumption‖ of croft land by the landlord in the technical sense used in crofting legislation. 
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322. The Committee sought some reassurance from the Registers of Scotland that 
they might take steps, or have processes in place, to minimise the risk of ransom 
strips. Their reply was that this had not been an issue that had preoccupied them 
much thus far, but that they would be happy to consider whether they could offer 
applicants for registration services that might help address it, including 
commenting on apparent ―underlaps‖, as well as overlaps, when considering 
applications. If the Committee wished to be wholly assured on the matter, though, 
the Registers indicated that consideration should be given to setting out the matter 
in regulations.206  

323. Witnesses from the Registers also made expressly clear that in the event of a 
gap coming to light only after two or more neighbouring crofters complete first 
registration, it would not under the Bill be possible to rectify that (for instance, by 
the neighbours agreeing to revise the boundary so that each takes in half the strip 
up to the median line) without each crofter making a further application to the 
Keeper, thus incurring an additional fee. 207 

324. The Committee sought a view from the Minister— 

―I would like to give a 100 per cent cast-iron guarantee that no such problem 
will arise, but, unfortunately, ransom strips occur across conveyancing. We 
will need to ensure that the first registrations are examined quite carefully 
and that, when any subsequent registration involving an adjacent or 
neighbouring piece of land comes along and it looks like there will be an 
issue with a strip of land in between the two properties, that issue is 
considered. Certainly, at stage 2, we want to ensure that access rights are 
part and parcel of what is registered. In any normal conveyancing 
arrangement, it is not uncommon for people to have an access right over a 
piece of land that they do not own. What is important is that people are able 
to continue to access their property. We want to ensure that access rights are 
included in the register so that we can deal with some of the difficulties that 
might arise. That is the major problem with ransom strips; they only become 
a huge issue when they are used to deny access.‖208 

325. As to whether there was a need to give directions expressly to the Registers 
of Scotland to adopt policies or procedures to minimise the risk, she indicated that 
she would consider the matter.209 

                                                                                                                                    
The point is that the Keeper would have certified the boundaries of the croft and provided that the 
strip of land does not fall within the boundary of a croft. As the entry in the register could be relied 
upon in legal proceedings, and as no one other than the landlord would appear to have an interest 
in the land, the Committee‘s understanding is that this would amount effectively to resumption 
205 Eg Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010.  Col 2401. 
206 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Col 2540. 
207 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Col 2543. 
208 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Cols 2581-2. 
209 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Col 2582. 
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Ransom strips and community landlords 
326. Some community landlords said that ransom strips might have their uses. 
Councillor Jim McGillivray of the Embo Community Trust said— 

―There is a positive side to a ransom strip, from the point of view of a 
benevolent community landlord, such as the Embo Trust aspires to be. 

A ransom strip can be used as a control—over and above tenant-only 
status—over the tenants who are put into crofts when they are developed. 
There are always two sides to things and there is a positive side to ransom 
strips that should not be lost.‖210 

327. Iain Maciver of the Stornoway Trust related ransom strips to a wider point 
about community-owned estates at times benefiting from being able to control 
access so that rights to access are only exercised for the purposes for which the 
land was given. If there was a perception that the landlord was exercising the 
power in an arbitrary or unfair way, he suggested that that could be addressed 
through the democratic process.211 

328. A number of witnesses, however, suggested that it might help if the Bill 
provided for a right of reasonable access to land to reduce the risk of ransom 
endangering the viability of the croft as an agricultural unit, or simply making life 
more needlessly inconvenient for crofters and their families.212 

329. The issue of overlaps received less attention at Stage 1. However, it was 
observed that there appears to be no obligation under the Bill for non-crofting 
neighbours of a croft to be notified of a first registration.213 Yet it would be very 
common for a crofter to have a non-crofting neighbour. Another submission noted 
that— 

―some townships are organised in what may seem to be an unusual fashion, 
with various parts of one croft being interspersed with non croft land or croft 
land belonging to a different croft. The current provisions would not therefore 
ensure that all persons with an interest were notified, which may create 
difficulties and confusion at a later date.‖214 

Committee’s view 
330. The Committee considers that one of the benefits of community 
mapping exercises, as opposed to individual entries in the register, is that 
they are less likely to result in overlaps, underlaps and ransom strips. 

331. The Committee notes that the existence of a ransom strip in the register will 
probably denote that a mistake has been made at some point during the 

                                            
210 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010.  Col 2424. 
211 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010.  Col 2425. 
212 eg Norman Leask; Duncan Gray. Scottish Parliament Rural Affairs and Environment 
Committee.  Official Report, 2 March 2010.  Col 2495. 
213 Neil King. Written submission to the Rural Affairs and Environment Committee. 
214 Eilidh Ross.  Written submission to the Rural Affairs and Environment Committee. 
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registration process, depriving an individual of their full interest in land. For that 
reason alone, the Committee considers that there is no case for excusing or 
encouraging ransom strips in croft land because they may be of some 
perceived general community benefit. They should always be avoided if 
possible.  

332. The Committee notes that the Registers of Scotland do not currently have any 
express plans to deal with the risk of ransom strips. We invite the Registers to 
consider whether there are any practices that they could adopt to reduce the 
risk of ransom strips occuring, noting that there is perhaps a greater risk of 
their arising on a Crofting Register than on the Land Register because of the 
particular nature of crofts and of crofting terrain. 

333. The Committee invites the Government to consider whether any 
flexibility can be provided to enable the rectification of a genuine oversight 
that has led to the creation of a ransom strip, without requiring the re-
running of the entire registration process. This does seem unduly harsh in the 
case of an innocent mistake over a matter of only a few square feet or even inches 
of land. 

334. The Committee notes that the registration process does not appear to 
require the notification of the neighbours of a crofter who are not either 
themselves crofters or the registering crofter’s landlord. If so, this surely 
increases increase the risk of the registering crofter (possibly innocently) entering 
into the register land that is not his or hers. If unchallenged over six months, the 
status of this land appears to be that it is land held in crofting tenure by the 
registering crofter. The Committee invites the Government to consider 
whether this is an oversight.  

335. One member215 further considers that six months is an insufficient period to 
allow objections to be made to a register entry, and considers that the risk of 
overlaps, underlaps or other inaccurate information being entered would be 
reduced if the objection period were increased to one year. 

PART 3: DUTIES OF CROFTERS AND OWNER-OCCUPIER CROFTERS 

336. Part 3 of the Bill has two main and related aims— 

 to ensure that owner-occupier and tenant crofters are treated the same, 

 to enable the Commission to take more effective action against absenteeism 
and neglect. 

Absenteeism and neglect 

337. Two of the most controversial issues discussed at Stage 1 were the Bill‘s 
proposals for dealing with absenteeism from crofts and neglect of croft land. It is 
the Government‘s view that there is too much of both in crofting and that until they 
are addressed effectively crofting will continue to decline. 

                                            
215 John Scott MSP 

189



Rural Affairs and Environment Committee, 4th Report, 2010 (Session 3) 

 66 

Absenteeism 
338. Under the current law, the Commission has a discretion rather than a duty to 
take action in cases where a registered crofter is not ―ordinarily resident‖ within 
16km of the croft.216 It may only go on to terminate the tenancy on grounds of 
absenteeism if is considered that it is in the ―general interest‖ of the local crofting 
community to do so. The Commission is currently engaged on a campaign to 
address absenteeism. Letters have been sent to some 600 known long-term 
absentees, asking them to explain their plans (if any) to become resident on or 
near the croft. The Committee understands that cases of the Commission 
exercising the ultimate sanction of terminating the tenancy are understood to be 
extremely rare.217 

339. A paper from the Crofters Commission explains that 1462 tenant crofters 
(roughly 10%) are known to be absentee crofters. There is no figure available for 
the number of owner-occupier crofters who do not live within 16km of their croft, 
but overall the paper suggests that overall around 4000 crofts are unoccupied.218 
Where a crofter is an owner-occupier, this means that the croft is technically 
vacant. If the Commission has concerns that an owner-occupier is persistently 
absent, it may seek to address this by inviting the owner-occupier to submit plans 
for letting the croft to a tenant. If this produces no results, the ultimate sanction 
would be for the Commission to impose a tenant on the owner-occupier crofter, 
effectively stripping the owner-occupier, in perpetuity, of the right to work the land. 
Again, cases of this are understood to be extremely rare.  

340. One submission was critical of the Government‘s latest efforts in the Bill to 
pursue absenteeism, arguing that— 

―Absenteeism has been implicit in the crofting system since it began. The 
Rev Principal MacLeod encapsulates the situation superbly when he writes,` 
I always saw a croft as a place from which one sallied forth in search of a 
job.` My own grandfather worked away from home for 18 years. I have heard 
of children who did not know their father, he was away from home for so 
long. Many men in the parish of Lochbroom spent months away from home 
sailing yachts for the rich. The fishing occupied many others and provided the 
cash which was becoming vital to survival. …  The croft as Principal 
MacLeod says was a base, of necessity so, because it was so small and in 
many cases infertile. It could not produce sufficient to sustain a family.‖219  

341. This view that absenteeism has always been an implicit part of the crofting 
system is to be compared with Professor Jim Hunter‘s evidence— 

                                            
216 The Crofters (Scotland) Act 1955 set it at 2 miles. The Crofters (Scotland) act 1961 set it at 10 
miles, which is effectively metrified to 16km in the 1976 Act. 
217 However, statistics provided by the Crofters Commission (Second supplementary submission) 
show that its previous occupancy initiative led to some crofters voluntarily ending their tenancy. 
218 Crofters Commission.  Supplementary written submission to the Rural Affairs and Environment 
Committee. We are not clear whether the reference to a croft being ―unoccupied‖ in this paper 
means that the Commission considers that the tenant is an absentee; a croft itself could be 
unoccupied but the crofter could live within 16km. Some crofts are bareland crofts and so, almost 
by definition, could not be ―occupied‖, although the crofter could live nearby.  
219 Netta and Iain MacKenzie. Written submission to the Rural Affairs and Environment Committee. 
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―Absentee tenancy did not exist in the period following the Crofters Act of 
1886 – the security of tenure introduced by the Act being limited, reasonably 
enough, to crofters whose croft was also their home. It became possible only 
in 1917 when the courts, adjudicating on a test case, interpreted the badly 
drafted wording of the Small Landholders Act of 1911 – which supplemented 
and partly superseded the Act of 1886 – to mean that security of tenure was 
no longer conditional on the occupancy of the holding to which it applied.‖220  

342. To the Committee, the inherent tension between these two statements (the 
accuracy of neither of which we dispute) demonstrates the ambiguous position of 
absenteeism within crofting and perhaps also why it has been such a contentious 
and difficult issue at Stage 1. 

343. In his evidence before the Committee, Professor Hunter went on to state that 
policy-makers have been ―wrestling with the issue of absenteeism‖221 ever since 
the 1917 court case, the first main attempt to tackle it being the creation of the 
Crofters Commission in 1955. However, Professor Hunter also made the point that 
absenteeism was only seen as a problem within a crofting community where there 
was unmet local demand for croft housing. For much of the mid-twentieth century, 
when rural populations were in general decline and there was no strong demand 
for housing in crofting areas (whether from locals or from non-residents seeking 
second or holiday homes), absenteeism was not a major policy concern. 

344. Levels of absenteeism vary from place to place. The underlying causes can 
be highly specific and local, but the common theme is economics. A lack of local 
employment opportunities as in parts of the Western Isles may mean that the 
crofter is absent on the mainland. In Caithness and Sutherland, members noted 
that major employment opportunities tended to be concentrated around Thurso 
and Wick, meaning that, unlike in the Western Isles, there was greater potential for 
the crofter to be technically absent, but to be able to work the croft. In Shetland, 
Members were told that absenteeism was scarcely an issue at all.222 

Neglect 
345. Crofters are under a duty to cultivate inbye land or put it to other purposeful 
uses. This duty is owed to the landlord. However, in 2007 the Commission was 
given the power to take action against neglect or misuse223 of the croft, but only 
following the making of a complaint to it made with the consent of the landlord. 
Thus far, just two complaints of neglect have been made to the Commission. 224 

                                            
220 Written submission to the Rural Affairs and Environment Committee. 
221 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 20 January 
2010.  Col 2304 
222 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 2 March 2010.  
Col 2472. The written submission of the Tiree branch of the SCF to the Rural Affairs and 
Environment Committee said that absenteeism was not an issue there either, whilst the Stornoway 
Trust indicated (written submission) that only around 3% of around a thousand crofters there were 
technically absent. 
223 ―Neglect‖ will be used as a shorthand in this report to cover both neglect and misuse, unless 
otherwise stated. 
224 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010.  Col 2458. 
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346. Neglect is defined225 as a failure to observe the standards of good 
agricultural and environmental conditions set out in European regulations on 
cross-compliance. Misuse is (to paraphrase) a wilful failure to cultivate the land or 
put it to any other purposeful use agreed to by the landlord or the Commission.  

347. As with absenteeism, there are regional variations in instances of crofts being 
apparently neglected. In Sutherland and the Western Isles, members saw clear 
examples of croft land being under-used (alongside, it should be stressed, many 
instances of well-worked crofts). In Shetland, however, we were repeatedly told 
that neglect was not really an issue at all.226 The Minister for Environment said that 
the number of current cases of neglect is unknown.227 The Crofters Commission 
produced some estimates, stressing that these were highly contingent. These are 
discussed further below in the discussion on resources. 

348. Much crofting land is of marginal agricultural value, other than for grazing 
sheep or cattle. Given the economics of the sheep sector in particular, it should 
surprise no one that such land may be under-used.  As one witness said — 

―The economics of a croft are like those described by Mr Micawber: if the 
income is £1 and the outgoings are 20/6, the thing to do is stop. A crofter is a 
wealth creator, really. In crofting as a whole, sheep and cattle turn a mass of 
high-volume, low feed-value forage into low-volume, high feed-value protein. 
That is the wealth creation. If a crofter is rewarded for that, they will go on 
crofting; if it starts to cost money, a sensible man will stop.‖228  

349. Most crofting witnesses took the view that if a croft was being ―worked‖, then 
it was not being neglected. As one witness put it— 

―Today the principal agricultural use both for inbye land and outrun is for 
grazing stock. If the land is fenced and drained and is free of rashes and 
bracken it cannot be regarded as neglected.‖229 

350. The general aging of the crofting population was another factor referred to; 
as crofters grow older some may understandably find it harder to be physically 
active on the croft.230 

351. It should however be made clear that, regardless of the economics, many 
crofters still see working the croft as a vocation, and consider it a duty owed both 
to preceding and future generations to ensure that the land is kept in good order. 
They certainly do not expect to work for nothing, but they also see an inherent 
reward in making high quality produce, be it beef, lamb, woollen goods, cheese or 

                                            
225 In new section 5B of the 1993 Act. 
226 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 2 March 2010.  
Col 2492 
227 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 17 March 2010.  
Col 2591. 
228 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010.  Col 2414. 
229 John MacKenzie. Written submission to the Rural Affairs and Environment Committee. 
230  Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010. col 2411 
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vegetables. In doing so, they help keep alive local crafts and traditions, or local 
livestock breeds. Many crofters have also sought to diversify, building polytunnels 
for fruit and vegetables, planting trees, or installing wind generators, or turning 
their smallholding into a visitor attraction and giving interested tourists the 
opportunity to stay for a few days on a working croft. Meeting people who take a 
real pride in working their croft land, despite adverse circumstances, has been one 
of the highlights of Stage 1 scrutiny for the Committee. 

352. It follows from this that many¸ if not most, crofting witnesses appeared to the 
Committee to accept that it was appropriate for the Commission to address 
neglect.231 Overall, the Committee detected an underlying current of feeling from 
crofters that neglect of croft land was simply wrong. One described it as ―the single 
biggest enemy of crofting.‖232   

Proposals in the Bill 
353. The Government considers that there is a need to strengthen the legal 
position on absenteeism and neglect, so as to make expressly clear that crofters 
are under a duty both to be ordinarily resident within 16km of the croft and not to 
neglect the croft.   

354. The Government also considers that the Commission should have a duty to 
take enforcement action where these duties are not being met. Under the terms of 
the Bill, the Commission must notify the crofter under investigation that they are in 
breach of either duty, ―unless they consider that there is good reason not to.‖233 
They must also provide the crofter with an opportunity to rectify the breach. The 
ultimate sanction open to the Commission remains terminating the tenancy or 
requiring the owner-occupier to relet the croft, but again this need not be done if 
the Commission considers that there is good reason not to. Additionally, in the 
case of absenteeism by a tenant crofter, the proviso that the Commission may 
only remove the tenant where it is in the general interest of the local crofting 
community to do so is restated.  

355. The Bill also provides that, as an alternative to terminating the tenancy or 
requiring the letting of the owner-occupied croft, the Commission may divide the 
croft. The policy memorandum explains— 

―This will enable the Commission to take more effective action where crofts 
are not being worked or where crofters are absent; and free up unworked 
crofts for new entrants into crofting. For example, where there is a resident 
crofter who is unable to work the land and is unwilling to sublet the croft, the 
Commission will be able to divide the croft and let the bareland croft to 
someone who will use the land whilst, at the same time, enabling the resident 
to remain in his home.‖234 

                                            
231 A non-crofting witness, Andrew Thin of SNH, did, however, query whether there was a public 
interest in addressing the neglect of croft land. He said it was a ―difficult question.‖ (Scottish 
Parliament Rural Affairs and Environment Committee.  Official Report, 2 March 2010.  Col 2522.) 
232 Alistair Maciver (Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 
23 February 2010.  Col 2409). 
233 New section 26B of the 1993 Act, as inserted by section 23. 
234 Paragraph 53 
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356. In the case of absenteeism, the Bill will give crofters, both tenants and owner-
occupiers, the right to seek consent from the Commission to be ordinarily resident 
more than 16 km from their croft.235 This reflects the reality on the ground; plenty 
of crofters are technically absent but are not considered to be problem cases. This 
leads to two questions; what is a problem case (ie what is acceptable and 
unacceptable absenteeism), and, if there are plenty of cases of acceptable 
absenteeism, is there a case for changing the rules to take these cases out of the 
system altogether? These issues were raised frequently at Stage 1 and are 
discussed further below.  

357. The Bill repeals and restates the definition of ―neglect‖ and ―misuse‖ without 
making any substantive changes. (A small but potentially important refinement is 
made to a provision concerning the use of croft land for conservation purposes. 
This too is discussed further below.)   

358. The Government considers that these changes will, overall, make it easier for 
the Commission to address absenteeism and neglect. 

Criticism of the proposals – more of the same? 
359. The changes made in the Bill have been generally interpreted as amounting 
to a toughening of the line against absenteeism and neglect, increasing the 
prospect of action being taken (which is indeed how the Government has 
presented them), and have accordingly been adjudged amongst the most 
significant in the Bill – and amongst the most controversial, in relation to 
absenteeism especially. It is important to stress, however, that these provisions do 
not, in themselves, represent a sea change in policy; they are a further underlining 
of policies that have been long present in crofting law.  

360. The new duty to investigate absenteeism and neglect is also importantly 
moderated by the proviso that there is no need to pursue an absent or neglectful 
crofter if there is good reason not to do so. The same proviso applies to the duty to 
terminate the tenancy or require an owner-occupier to re-let. What ―good reason‖ 
means in practice is likely to become apparent only if and when the Bill comes into 
force, and in particular once the Commission starts to prepare its first strategic 
plan under new inserted section 2C. The availability of resources to the 
Commission to carry out this enhanced investigative role is also an important 
consideration.  

361. This led to one witness criticising the new provisions not because they are 
too radical but because they amount to ―much more of the same,‖236 being a 
continuation of a policy based on regulation by the Crofters Commission that has 
―demonstrably failed.‖237 That witness went on to argue for a new approach to 
absenteeism, based on hitting absent tenants in the pocket; he proposed charging 
each absentee an annual levy of £1200 in order to stay on the register. There is a 
superficial attraction to this proposal, which has the virtue of simplicity and, in the 

                                            
235 This provision was not much commented upon at Stage1: one observation was that it would be 
appropriate to allow the landlord of a tenant crofter to express a view on any such application. 
236 Professor Jim Hunter.  Written submission to the Rural Affairs and Environment Committee. 
237 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 20 January 
2010.  Col 2305. 
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witness‘s own words, would sweep away a ―plethora of ineffective and hugely 
expensive rules, regulations, laws, processes and appeals procedures.‖238 
However, the Committee agrees with the Minister for Environment that it may in 
practice be difficult to administer. It may also risk further normalising absenteeism 
as an inherent and accepted part of crofting, with the difference that there might be 
a two-tier system in practice, in which the ―right‖ to be an absentee is available 
only to those who can afford it. It is not clear to the Committee that this is a 
desirable policy outcome.  

362. The Committee notes that that the approach set out in Part 3 of the Bill 
is to continue the policy of giving the Crofters Commission the main legal 
and operational responsibility for addressing absenteeism and neglect, and 
to increase the Commission’s ability to act. The Committee considers that 
this continues to be the most appropriate way to seek to deliver the public 
goods that are promoted through crofting. 

Which is the greater priority – absenteeism or neglect?  
363. The clear view of stakeholders at Stage 1 was that absenteeism and neglect 
should be considered as distinct issues. The two often go together, but there is no 
necessary link; a croft might be well-worked by an absent crofter whereas a 
resident crofter might do nothing to maintain the croft land. Committee members 
agree, as we have seen evidence of both of these on our visits.  

364. A significant number of witnesses also considered that it was necessary to 
distinguish between the two issues in terms of priorities. It seems to the 
Committee that this raises a quite fundamental question-what is the main purpose 
of crofting as a public policy? Is it to keep people living in rural and often remote 
areas of the Highlands and Islands? Or is it to ensure that the land falling within 
crofting tenure is put to good use, as both a community and a national asset?  

365. Whilst some witnesses saw merit in equivocation on the basis that both were 
priorities,239 others were far less reticent. Indeed, this was perhaps the single 
biggest fault line to emerge at Stage 1.  

366. As discussed below, some witnesses considered that securing the residency 
of crofters in crofting townships was the most important public good arising from 
crofting, and consequently the greater priority 

367. Many witnesses, though, thought it was fundamentally misguided to pursue 
absenteeism any more vigorously than at present and that neglect was the issue.  
At least three strands of argument could be detected in this viewpoint. One was 
that being technically absent, in itself, meant nothing; it did not tell you whether a 
croft was neglected, nor about the absentee‘s involvement, if any, in the crofting 
community. As one witness, technically an absentee crofter for practically her 
entire adult life, argued— 

                                            
238 Professor Jim Hunter.  Supplementary written submission to the Rural Affairs and Environment 
Committee 
239 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 2 March 2010, 
cols 2505-2507. 
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―Absentee‖ is nowadays used offensively. The implication is that being 
absent equates with disinterest, remoteness and damage to the community. I 
am absent legally but the anomaly is that I spend more time and do more 
constructive work on my croft than many who legally are not absent.‖240  

368. The Scottish Rural Property and Business Association submitted that— 

―the condition of the croft is the important point. Crofting almost invariably is 
part-time. Crofters may not live on their crofts or even nearby, depending on 
employment opportunities. Such crofters may still retain a keen interest in 
their crofts and have sublet them or made other arrangements. Provided this 
is so they should not be forced to give up tenancies and therefore reduce the 
cultural and historical links in the community.‖241  

369. The last sentence of this quote shades into a second main argument; that the 
Government actually risked breaking up the fragile communities and culture it was 
purporting to protect by directing the Commission to pursue absentee crofters 
more vigorously. Whilst it may be dangerous to generalise, it appeared to the 
Committee that this was a particular concern to crofters in the west Highlands and 
Islands, perhaps because of the ingrained experience of emigration as an 
economic necessity in those areas in particular. 

370. John Mackenzie of the Assynt Trust argued that— 

―A significant thrust of the current proposals for reform of crofting legislation 
is to destroy the link that many of the successors of those who originally 
created these crofts have with the land of their fathers. … A significant 
number of those who are absentees were forced by generations of economic 
hardship to seek gainful employment elsewhere or left the place of their birth 
to advance their educational attainment. Had these proposals been in force 
thirty odd years ago I and others like me would have been unable to 
contribute our energy and experience to our communities.‖242  

371. Thirdly, it was claimed that, if the underlying aim was to maintain 
communities, an absenteeism policy was essentially a red herring. It was argued 
that there were more important issues that could be pursued. John MacKenzie‘s 
evidence, for instance, went on to argue for ―a genuine economic development 
strategy for our remote communities, something that government and the 
development agencies have failed to generate over recent decades.‖ 

372. Jim McPherson argued that— 

―Crofting should not be seen as a substitute for a competent housing policy. 
There is a flavour of an idea that putting someone into a croft house as the 
croft tenant solves the housing problem, but it does not solve the problem of 
neglect—in a way, it creates a resident absentee. We have heard that the 
real problem is not absenteeism but neglect. If we want someone to be in a 

                                            
240 Catriona Murray. Written submission to the Rural Affairs and Environment Committee. 
241 Written submission to the Rural Affairs and Environment Committee 
242 Written submission to the Rural Affairs and Environment Committee 
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house, we should provide a house; if there is demand for a croft, we should 
let the croft tenancy be taken up by a potential crofter.‖243 

373. Several proponents of the argument that neglect should be pursued rather 
than absenteeism were invited to consider the proposition of a crofting township 
where the vast majority of crofters were absentees, but a handful of resident 
crofters put all the surrounding croft land to purposeful use. There was a 
reluctance to accept this on its own terms, with witnesses describing it variously as 
―synthetic,‖244 ―hypothetical,‖245 or ―an extreme example.‖246  

374. This was not a view everyone shared. Crofters Commission Convenor Drew 
Ratter told the Committee that after a great deal of analysis and debate, he had 
concluded that the most important thing about crofting was occupancy. He 
explained— 

―I am clear—and my view is broadly shared by a great number of people—
that the fundamental thing that crofting has achieved historically is to help to 
maintain communities of people in areas where they would not otherwise be. 
The comparison is often made between the environs of Stornoway in Lewis 
and the straths of Sutherland, where the land was much better but people 
were cleared off it so that sheep could be introduced, and now there is 
nobody there. 

What intrigues me is that the people who say that the issue is neglect have 
also, without doubt, said at various times in their lives that one of the 
strengths of crofting is that it maintains communities. In my view, those 
statements are incompatible. If there is a public benefit to be achieved by 
crofting, it is in securing and strengthening rural communities in the areas 
where it runs. I do not think that it is in maintaining efficient agriculture. If we 
wished to maintain efficient agriculture, we should abolish crofting 
immediately, because it is not a good tool for promoting what we regard as 
efficient agriculture in today's world.‖247 

375. Professor Jim Hunter248 and Andrew Thin (of SNH, and formerly of the 
Crofters Commission) were amongst others who shared Mr Ratter‘s view that the 
maintenance of sustainable communities was the key benefit of the crofting 
system. Mr Thin said that— 

                                            
243 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010.  Col 2411. 
244 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010.  Col 2405. 
245 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010.  Col 2405. 
246 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010.  Col 2392, Jonathan Hall (NFUS). 
247 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010.  Col 2457 
248 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 20 January 
2010.  Col 2305. Professor Hunter, however, made a distinction in this regard between tenant and 
owner-occupier crofters – see discussion later 
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―The question is what difference regulated land tenure makes. Historically, 
regulated land tenure has enabled people to have access to land, to put 
down roots and to create homes. That has sustained population levels 
through periods when they would otherwise have fallen away a lot faster. Of 
itself, regulated land tenure does not create economic vibrancy, but it can 
certainly enable people to stay when they might otherwise go.‖249 

376. In her evidence, the Minister sought to stress the importance of tackling both 
absenteeism and neglect, but appeared to give greater weight to the former— 

―There are two aspects to the principles of crofting: working the land and 
maintaining the crofting communities, which requires people to be there. If 
absenteeism were taken to an extreme, we could end up with a situation in 
which one crofter was the registered crofter for virtually every croft in an area, 
and a whole community would, in effect, be killed. In some communities in 
the crofting counties there are serious concerns about the number of crofts 
that are lying empty, because that impacts not just on issues to do with 
working the land, but on the community's future. Communities need people if 
they are to retain schools, health services and all the rest of it. It is vital for 
the wider community interest that we tackle absenteeism and neglect, which 
go hand in hand, even if they are not lockstepped.‖250 

377. The Minister also accepted that ―if we consider the issue from the outside‖251 
the maintenance of sustainable communities would appear the more significant 
issue. 

Committee’s views 
378. The Committee analysis of the arguments presented at Stage 1 is that 
whether absenteeism or neglect should be a greater priority is not quite the key 
issue. Rather the question is whether absenteeism should be meaningfully 
pursued at all. There are some who would apparently prefer the maintenance of 
the status quo, presumably including periodic and, thus far, often ineffectual efforts 
to address large-scale absenteeism. Others would apparently go further and argue 
for abolition of any distance criterion, presumably meaning that that regulation 
should essentially focus on neglect.252 Then there are those who consider that if 
crofting means anything it means people living together in communities on and 
around the land that they croft, and that if necessary, steps must be taken to 
secure that this happens. 

379. The Committee agrees with the majority of witnesses that it is 
legitimate to pursue cases of neglect. There is a public interest in securing that 
croft land is put to good use. And fairness requires that where the opportunity to 
                                            
249 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 2 March 2010.  
Col 2508. 
250 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Col 2550. 
251 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
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252 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 Feb 2010.  
Col.2407. Anne MacLeod (Written submission) argued that active working use of a croft should 
absent any crofter from being pursued as an absentee. 
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put the land to good use is repeatedly spurned, without legitimate excuse, 
someone else should be given the chance. As discussed later, however, there are 
complexities around this issue and there is a need for regulators to be mindful of 
the current practical realities.  

380. With regard to absenteeism, the Committee recognises that the issue is more 
difficult. However, crofting has never just been about land use; if it were, the 
decisions could have been taken years ago to merge crofts and create larger, 
more economically viable units. At this point, crofting would cease to look much 
like crofting and more like conventional tenant farming with a few additional legal 
conditions attached. Rather, crofting law has also always been about securing 
individuals‘ right to continue to live in the area that they considered their home.  

381. If the decision had ever been taken (as in Ireland) to give crofters complete 
rights of ownership over their smallholdings, then the state would have no direct 
legal interest in seeking to secure that they still live there; they could come and go 
as they pleased. But this is not the case. Instead, successive Governments have 
opted to maintain a legal interest in croft land, as well as extending limited financial 
assistance to individuals by virtue of the status as crofters. So long as this 
continues, it is legitimate for the Government to secure that certain conditions in 
relation to that land are met, provided this is done in a proportionate manner and 
in order to secure a public good.  

382. It does seem to the Committee that there is a continuing public interest in 
seeking to ensure that people generally continue to live on or near their crofts. 
Doing so is one of the ways – and, we accept, only one of the ways – of trying to 
secure the sustainability of remote, rural communities. In this respect, we are not 
confident that concerns about crofting townships losing almost their entire 
permanent populations because of ineffectual efforts to address absenteeism can 
be entirely dismissed as ―hypothetical‖. In our inquiry earlier this session into rural 
housing, the Committee encountered examples of villages with virtually no year-
round population, despite an unmet local need for housing. We have no reason to 
believe that this does not happen in crofting areas. The state‘s direct legal interest 
in crofting gives it some leverage to try to help prevent this arising. 

383. Accordingly, the Committee considers that it is legitimate in principle for 
the Crofters Commission to be given an enhanced role in addressing cases 
of absenteeism. There is a public interest in securing that crofters live on or 
around the land that they work, as this is one of the ways of sustaining 
communities in remote, rural areas.  

384. However, measures taken to address absenteeism must be 
proportionate and must take account of the particular circumstances and 
sensitivities in each case. As discussed further below, there must be continuing 
recognition that some absentee crofters deliver a net benefit to the community and 
should not be pursued. There is nothing inherently wrong in an individual being an 
―absentee crofter‖ – it all depends on the circumstances – and we do not consider 
that it is helpful to use the term pejoratively.  Therefore, the Committee suggests 
that the Government may wish to consider amending the language of the 
Bill, so as to refer to crofters who are ―not ordinarily resident‖ within 16 
kilometres rather than to crofters who are ―absent‖. 
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The 16km rule 
385. The Commission currently tolerates absenteeism if it is considered to be 
acceptable absenteeism. A response from the Government‘s Iain Dewar as to 
whether this flexibility will remain in the system confirms that this is unlikely to 
change markedly if the Bill is passed, even if the absentee crofter has failed to 
make use of the new right to obtain formal permission to be absent— 

―When an elected commission draws up its policy plan, it may well decide 
that where a crofter resides slightly more than 16km away from the croft but 
commutes regularly to it and makes active use of it, that would be a good 
reason not to take action against them. There is the flexibility that the 
member describes.‖253 

386. A number of witnesses have suggested that the Bill offers an opportunity to 
reconsider whether the 16km rule is still appropriate. Some apparently questioned 
the point of using a distance criterion at all.  For instance, Keith Graham, formerly 
of the Scottish Land Court argued that a short definition of an absentee would be 
―somebody who is not working his or her croft.‖254  Sir Crispin Agnew QC made a 
similar point— 

―There seems to be no point in specifying a distance. Either the person has 
to live on their croft or they do not have to live on their croft, in which case 
they must still manage it properly. If they manage it properly, does it matter 
whether they live in Edinburgh or 3 miles down the road, as long as they go 
there sufficiently often?‖255 

387. It seems to the Committee, though, that the consequence of this approach 
would be the effective abolition of absenteeism as a concept in crofting law. If 
absenteeism is taken to equate to a failure to work the croft then it becomes 
simply another word for neglect. As noted, there are those who have argued that 
absenteeism should not be pursued by the Commission, or should not be treated 
as any sort of priority, but the Committee does not share that view. 

388. An argument with which the Committee finds it easier to agree is that the 
current rule is arbitrary. Sir Crispin argued that— 

―A logical reason must be established for specifying a distance. Then, you 
can select what that distance is. However, simply having an arbitrary 
distance is illogical. You have got to decide what you are seeking to achieve. 
If you want somebody to live in the community, perhaps you should say, 
"You have to live within the boundaries of the crofting township," or, "You 
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have to live within 2 miles of  the crofting township's boundaries, because we 
expect you to live on, work and operate your croft."256 

389. Simon Fraser described the rule as— 

―entirely haphazard and anomalous. I know of a chap who has a croft that is 
27.3 miles by road from Stornoway but 8.5 miles as the crow flies. He does 
not fly as the crow does, but he is not an absentee, because strictly speaking 
he is only 8.5 miles away. That is a bit ludicrous, but it shows how 
inappropriate that random method of measuring is.‖257 

390. Drew Ratter of the Crofters Commission did not dispute that the distance was 
arbitrary but said that this was missing the point— 

―A trigger point or event of some kind is necessary, and I would just leave the 
proposed limit alone. It simply triggers a look at or a discretionary 
consideration of something. It does not trigger action. If you do away with it, 
what would you replace it with? Would it be the greatest distance that 
someone can fly in a day in a helicopter, or 50 miles? It is extremely difficult 
to come up with something that is unarguable and will not just be seen as 
arbitrary, so I would leave it at 16km, with the background that it does not 
trigger action; it simply triggers attention.‖258 

391. Whilst some witnesses agreed that there was no pressing need to revise the 
distance limit,259 this does not appear to be the majority view. Many witnesses 
considered that the passage of time had rendered 16km an unrealistically small 
distance.260   

Committee’s view 
392. Having accepted, in principle, that it is sometimes appropriate for the 
Commission to pursue cases of absenteeism, the Committee considers that it 
flows naturally from this to have a definition of absenteeism. It is hard to see what 
it could be based on other than a distance criterion. Accordingly, the Committee 
accepts the principle of continuing to have a definition of absenteeism 
based on distance from the croft as a trigger provoking the attention, but not 
necessarily the intervention, of the Crofting Commission. 
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393. A more difficult question concerns what the trigger should be. Arguments as 
to whether the current limit should be revised appear to the Committee to be finely 
balanced. Arguments in favour of extending the limit to, say, around 32 km (or 20 
miles) include that— 

 it better takes account of modern realities, including,  in particular, 
widespread car use,  

 it provides crofters living between 16 and 32 kilometres from the croft, as 
well as those living zero to 16 kilometres away, with complete certainty 
that they will not be pursued for absenteeism. 

 it cuts down on the bureaucracy of the Commission having to formally 
grant such crofters consent to be absent; 

 it appears to have the support of most crofters to have expressed a view. 

394. Arguments in favour of the distance remaining as it is include that— 

 the current rule is well-established and well-known by crofters; 

 the current rule is not strictly enforced anyway, and there seems no 
reason to believe that the Commission in future will take a markedly more 
inflexible approach; 

 even in an era of mass private car use, a distance of around 10 miles is 
still arguably something of a psychological barrier, especially in rural areas 
– a person resident 20 miles from a village or township is less likely to be 
considered fully a part of that community than if the person lived ten miles 
away. (The Committee acknowledges that this is a subjective point.) 

395. It could also be argued that the extending the limit will make the croft more 
susceptible to market forces and a less protected asset for the immediately 
surrounding community, since anyone living within the increased limit and not 
proposing to relocate would prima facie be eligible to obtain it. Against this, it could 
be argued that this cuts both ways, and that increasing the limit would potentially 
make more crofts available to local people looking for one, without their having to 
indicate to the Commission that they propose to relocate.  

396. There is a third argument, which is that whilst the concept of a distance limit 
should be retained, the Commission should be given the discretion to vary it in its 
strategic plan, so as to take account of the geography of the Highlands and 
Islands.  This might help address some of the inconsistencies thrown up by the 
current rule. Special rules might be devised for islands, for instance. The 
Committee recognises, though, that there would be no point in pursuing this 
course if, in the opinion of the Commission, it made the distance rule more rather 
than less complicated to administer.    

397. The Committee invites the Government to reflect further on whether it 
continues to be appropriate to set the limit within which a crofter is deemed 
to be ―ordinarily resident‖ at 16km. As well considering factors listed above by 
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the Committee, the Government may wish to consider the extent to which the 
regulatory burden of the Commission would be eased if the limit were 
extended to, say, 32km/20 miles.  

398. The Committee also invites the Government to consider the efficacy of 
allowing the Commission the discretion to determine the distance in its new 
strategic plan, and to vary the distance so as to take account of local 
circumstances in particular parts of the Highlands and Islands. 

Acceptable and unacceptable absenteeism 
399. The factors that lead the Commission to intervene to address absenteeism 
did not become especially clear during Stage 1. The Commission does not appear 
to have a published list of criteria, for example. As noted, a tenancy can only be 
terminated where it is considered to be in the ―general interest‖ of the local crofting 
community to do so, and presumably the Commission will have this in mind when 
it investigates cases. Commonsense dictates that this might include considering 
factors such as: whether the crofter, despite being absent, works the land; the 
length of time the crofter has been away and whether he or she has plans to 
return; the contribution the absentee makes to the local community; and the local 
level of demand for crofts. A more controversial criterion would be the crofter‘s 
familial links with the community; some witnesses seem to consider that this 
should be taken into account,261 but the Committee, whilst recognising the 
sentiment behind this view, would be concerned that it might be deemed 
discriminatory to crofters without those links. 

400. Government policy also clearly plays its part, as demonstrated in the 
Commission‘s current campaign on absenteeism, which was Government-
directed. In other words, to some extent, cases of absenteeism become 
problematic when the Government directs that there is a problem with 
absenteeism. Despite the ostensible transformation of a discretion into a duty 
under the Bill, the Committee expects that future Governments‘ preparedness or 
otherwise to tolerate absenteeism will continue to play a part. (We anticipate that 
the same will apply to neglect.)  

401. From all of the above, it seems to the Committee that stakeholders would 
benefit from greater transparency as to the factors that will lead the Commission to 
intervene in cases of absenteeism.  

402. The Committee recommends that, in the interests of transparency, 
there be published criteria as what constitutes— 

 good reason not to pursue cases of absenteeism; and 

  the general interests of the local crofting community, for the 
purposes of determining whether to terminate a tenancy or require a 
letting of an owner-occupied croft. 

403. The Committee suggests that relevant criteria for either or both matters 
could include— 
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 whether the absentee’s croft is being worked; 

 how long the crofter has been away; 

 how involved the crofter is in the local community; 

 the level of crofting demand within the community; 

 whether there is a pattern of insecure and informal sublets within the 
community; 

 the cumulative impact of individual cases of absenteeism within a 
community; 

 local demographics such as the community’s age profile and 
population trends. 

404. Such criteria need not be on the face of the Bill, but should be set out in 
strategic plans of the Commission, to be prepared under new inserted section 
2C of the 1993 Act. The Committee accepts that any such criteria should be 
treated as guidelines rather than strict rules, in recognition of the complexities and 
sensitivities surrounding absenteeism. 

Assignation, succession and absenteeism 
405. One of the most important and distinctive aspects of a croft is that it can be 
passed on from generation to generation; it is a heritable tenancy. Some concerns 
have been expressed that the Bill would threaten this unique aspect of crofting law 
by creating new powers to stop tenancies being transferred within families.262 
Given that crofts may have been held within families for generations, this is an 
emotive issue.  

406. It is important to make clear that crofting law has never guaranteed a crofter 
complete security of tenure. For instance breach of the statutory conditions owed 
to the landlord may lead to a termination of the tenancy. The Crofters Commission 
also has the power, though rarely used, to remove a tenancy from an absent 
crofter. In neither case would having an ancestral link with the croft or having 
inherited the croft from a family member provide any additional legal protection.  

407. As noted earlier, the Bill will now expressly impose a duty on every tenant 
crofter to be ordinarily resident on or near the croft and not to neglect it. In either 
case, the ultimate sanction open to the Commission is terminating the tenancy, 
although whether that would happen any more frequently than hitherto remains to 
be seen. 

408. The Bill will change the law on assignations, ie transfers of the croft tenancy 
taking place while the tenant is still living, as opposed to bequests, which take 
place after death. The policy memorandum explains263 that ―Provision has … been 
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made to amend family assignation provisions in the 1993 Act to the effect that this 
will not be automatic where the proposed assignee or transferee will be absent.‖  

409. Inasmuch as this might imply that all family assignations currently take place 
automatically, with no possibility of the Commission intervening, this sentence is 
perhaps inadvertently misleading. In fact, under the 1993 Act, it is possible that the 
Commission might intervene on a family assignation, although the Committee‘s 
understanding is that in practice this almost never happens. The circumstances 
permitting or requiring the Commission to intervene in the case of a non-family 
assignation are also somewhat wider than in that of a family assignation. The Bill 
will abolish that distinction.264 All assignations will require the approval of the 
Commission, and in seeking such approval, it will be necessary to notify the 
Commission as to where the assignee will be resident. The Committee takes the 
implication of this to be that where the assignee does not propose to live on or 
near the croft, the Commission may wish to investigate whether to allow the 
assignation. This could be seen as a logical consequence of the duty imposed 
under the Bill for any crofter to be ordinarily resident on or near the croft. 

410. It is important to stress that there is nothing in the Bill to provide that the 
refusal of an assignation by the Commission means that the putative assignor 
cannot then go on to bequeath the croft to the putative assignee. In fact, there is 
nothing in the Bill which will directly affect the right of a crofter to make a bequest 
of a croft to a family member (or to anyone else).265 However, it should also be 
stressed that as soon as a bequest is made and the family member inherits the 
croft, the duty to be resident on or near the croft will start to apply. 

411. The change the Bill will make to the law on croft assignations therefore is a 
change of degree, rather than a radical reform. It would not appear, in itself, to 
lead to an increased likelihood of crofts failing to be passed on between families. 
Nevertheless, given the sensitivities that would surround any interference in a 
private family transaction, the Committee would expect the Commission to 
exercise its expanded power to consider a proposed family assignation in a 
sensitive and proportionate manner. In cases where a family assignation is made 
to a person not currently fulfilling the residency duty, we would expect the 
Commission to allow sufficient time to establish whether that person has any plans 
to move nearer to the croft, or to judge whether the overall circumstances make 
the new tenant‘s absence acceptable. The same consideration would apply in the 
case of a person inheriting a croft.  

412. Given this, and given that a new duty to be ordinarily resident is to be 
imposed under the Bill anyway, this raises the question of whether it is necessary 
for the Commission to have increased powers to intervene on a family assignation. 
Therefore, the Committee invites the Government to reflect further on 
                                            
264 Schedule 2, paragraph (7). This change takes place in parallel with more general provision, 
under section 30 of the Bill, to simplify and streamline the whole procedure by which the 
Commission makes a determination, and in so doing to bring the procedure into line with some of 
the changes being made elsewhere in the Bill. 
265 The only aspect of succession law affected by a provision within Part 3 of the Bill affects the 
landlord‘s right to object to a bequest of a croft to a non-family member: the Bill proposes that the 
landlord lose this right. The SRPBA has objected to this proposed change. (Written evidence.) but 
the issue did not otherwise arise much in evidence. 
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whether it is appropriate or necessary for the Bill to make provision giving 
the Commission expanded powers to intervene on the assignation of a croft 
between members of the same family. The Committee notes that any 
questions of absenteeism or neglect arising from the assignation could be 
investigated by way of the Commission's general regulatory powers at an 
appropriate point after the assignation has taken place. 

Dealing with neglect 
413. Perhaps because the definition essentially remains unchanged, the meaning 
of ―neglect‖ did not generally exercise witnesses at Stage 1 as much as questions 
around absenteeism, even though the Bill now gives the Commission the power of 
initiative in relation to investigations into neglect, as well as an ostensible duty to 
address it, which makes the definition more important. 

414. However the economic and social factors that sometimes lead to neglect 
referred to earlier, led to a number of witnesses calling for the Commission not to 
take too stringent an approach in considering whether land is being neglected. 
Some proposed that the litmus test should be whether the land is so neglected 
that there is dereliction266 and neighbouring land becomes detrimentally affected. 
There were calls for less regulation and more incentivisation,267 along with some 
acceptance that this was not a matter that the Bill could be expected to address 
directly.268 

415. The Committee expects that, in practice, most of these concerns could be 
addressed by the Commission exercising, in a suitably sensitive and proportionate 
manner, its discretion not to pursue cases of neglect if it has good reason not to. 
Again, we would expect that the Commission‘ strategic plan would be the 
appropriate place to set out its policies on what its own Convenor has described 
as an ―extremely difficult‖ issue but one that must be dealt with.269 This should 
include setting out guidelines on when it will and will not exercise its discretion not 
to pursue cases. 

Neglect and conservation 
416. It is already the case that a crofter is deemed not to be neglecting the croft if 
the crofter engages in, or refrains from, an activity on it in order to preserve the 
natural beauty in the locality of the croft or its flora and fauna. The Bill restates this 
whilst inserting a new proviso that this be done ―in a planned and managed 
manner‖.  

417. Some witnesses were suspicious of the provision on the ground that it 
potentially provided crofters with an excuse for neglect, although not all of them 
may have been aware that the Bill is largely restating an existing (if fairly new270) 
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provision, if anything in a slightly more restrictive way. Iain Dewar of the 
Government Bill team sought to set the record straight— 

―it is possible for a crofter to refrain from activity at the moment if it is for the 
purpose of conservation or to preserve the landscape of an area, but there is 
no requirement to demonstrate that that is planned and managed activity. 
That is the loophole that exists. In the bill, we tighten up the requirement so 
that a crofter cannot simply say that they are not doing anything on the croft 
because they are preserving a certain butterfly's natural habitat or the 
landscape; they will have to demonstrate that it is planned and managed 
activity. If they are able to demonstrate that, the commission will not pursue it 
any further.‖271 

418. Andrew Thin of Scottish Natural Heritage expressed particular concern about 
enshrining in law the concept of conserving natural beauty, describing it as ―a very 
subjective concept‖ and ―a charter for lawyers‖.272 Mr Thin went on to argue that 
the Government should consider amending the Bill so as leave it to the 
Commission to define neglect in guidance, allowing them the flexibility to respond 
to changing views about where the public interest lay in addressing neglect. 

419. One witness proposed that the Bill should expressly say that the Commission 
must approve any conservation plan.273 Others suggested that organisations such 
as the RSPB or Scottish Natural Heritage274 should have a supervisory role. Mr 
Thin remarked that he was ―sure‖ that SNH would end up having a role, and 
warned that this would have ―huge‖ resource implications.275 In her evidence, the 
Minister was more equivocal, apparently seeing the Commission as having a more 
significant role— 

―The commission will develop for itself what it thinks is the most appropriate 
way of handling the matter. That might or might not include a reference by 
the commission to SNH, or the commission might ask the crofter to say what 
information he has had from SNH. The commission can choose which way to 
do it. However, the commission will be required to satisfy itself that the 
process is planned and managed. It will not simply turn its back and walk 
away.‖276 

Committee views 
420. The Committee considers that the Commission should be under a duty 
to set out in its strategic plan a clear outline of the factors it will take into 
account in deciding whether there is good reason not to pursue an apparent 
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case of neglect. We expect that this would involve taking account of the 
practical and economic realities of the agricultural sector at the current time. 
However, clear cases of neglect, particularly those that impact on a crofter’s 
neighbours, should always be pursued. 

421. The Committee notes that the Bill will continue to provide that a failure 
to put a croft to purposeful use is not neglect if it is done for a conservation 
purpose (as defined), but that it will become a requirement for this to be 
done in ―a planned and managed manner‖. The Committee welcomes this as 
a tightening of the legal position, which should make it less likely for this 
provision to used as a loophole to avoid liability for neglect. However, the 
Committee considers it important to make it expressly clear that the 
Commission expects crofters seeking to rely on the exemption to have 
produced a plan for the use of the croft for the Commission’s approval. The 
required criteria should be set out in the Commission‘s new strategic plan. 

422. Members expect that any plans approved by the Commission should be 
robust, perhaps of roughly equivalent standard to environmental schemes 
monitored by SRPDIP277 under cross-compliance criteria. One member,278 noting 
that there are already some 5000 crofters in receipt of IACS payments and who 
will therefore be satisfying cross-compliance criteria, considers that it would be 
reasonable for SGRPID to have the same approval and monitoring role in relation 
to conservation plans for crofting purposes as it has in relation to cross-
compliance. The member is concerned that there would be a risk of a two-tier 
system emerging concerning environmental protection and enhancement, 
particularly if the likely movement towards area based payments leads to more 
crofters receiving Single Farm Payment. Other Committee members, noting that 
there is not intended to be direct read-across from conservation plans made under 
crofting legislation and schemes undertaken for cross-compliance purposes, 
consider it sufficient that the Commission consult SGRPID, as well as any other 
body they consider appropriate (eg Scottish Natural Heritage) as to the factors 
they should take into account in determining whether to approve conservation 
plans.  

Policing and investigating absenteeism and neglect 
423. Another issue that arose in the course of discussions on neglect was the 
practicality of regulating it. Although some of the practical issues may vary (as 
discussed below), the same question of principle hangs over absenteeism; how 
will it be policed? A witness‘s comment that people in crofting communities ―are 
hesitant about saying publicly that someone is an absentee or is doing something 
that they should not be doing‖279 is strongly borne out by Committee members‘ 
own experiences on visits to the crofting counties.  

424. The Bill is reasonably clear that it is for the Commission to enforce the rules 
on absenteeism and neglect (subject to the proviso that it need not do so if there is 
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a good reason not to) but has much less to say about how cases will come to the 
attention of the Commission in the first place, nor how they will be verified. 

425. Andrew Thin saw it as crucial to resolve where the responsibility for 
investigation primarily lay, remarking that it ―seems to me that there is little choice 
but to impose a statutory duty of some sort on the crofting commission‖. He added 
that— 

―If a duty is created in statute that a croft must not be neglected and must not 
have an absentee, unless it is policed the law is in danger of becoming an 
ass. … One assumes that the commission would seek to use local agents in 
whatever form—assessors, grazings committees and so on—but the 
statutory duty would be on the commission as the statutory body.‖280 

426. The Commission‘s view on this matter was ambivalent. Drew Ratter told the 
Committee that he did not see it becoming— 

―a private detective agency, going around inspecting 18,000 crofts at regular 
intervals. That would have massive resource implications for a start.‖281 

427. Instead, he considered that the Commission would to a large extent have to 
continue to rely on registered crofters volunteering information about their status 
(presumably including information that it would not necessarily be in their interest 
to provide). Mr Ratter also conceded that at the moment complete reliance could 
not be placed on the Commission‘s register of crofts as a regulatory tool— 

―The only information on which we can base action is an analysis of the 
register as we hold it at the moment. For a short time in the 1990s, the 
register was almost entirely accurate. The problem is that, when people 
stopped endlessly combing through it, the register started to deteriorate.‖282 

428. The Committee also notes that the Register, as it is currently set up, would in 
any case be of little or no use in determining whether a croft is neglected.  

429. Commission Chief Executive Nick Reiter said that— 

―Removing the onus that is on communities, neighbours or grazings 
committees to make complaints would help. The current system is not 
workable, for reasons that we have heard. …In principle, if there was an 
independent way of assessing misuse and neglect that did not involve people 
having to make complaints against their neighbours, that would be more 
likely to yield much more information.‖283 
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430. The Minister for Environment told the Committee that she envisaged the 
newly elected Commissioners playing a role ―because they are most likely to be 
the people to whom cases of neglect and misuse are reported in the first 
instance.‖284  

Assessors 
431. The Committee has considered whether others within the crofting system, for 
instance, assessors or grazings committees, should have a greater role in 
addressing neglect locally and reporting it to the Commission. In the case of 
grazings committees, there is an immediate problem; some committees are 
moribund, whilst in some areas (such as parts of Caithness) they have never 
taken root.  

432. On assessors, there was widespread agreement that they had an important 
role to play as the link between the Commission and crofting communities. A 
witness in Shetland described assessors as— 

―the fulcrum on which the bill will or will not work. The local assessors must 
be strengthened. Local information will come through the assessors.‖285 

433.  In a recent submission, the SCF has described them as ―by and large 
trusted and recognised in their communities‖ and has gone on to propose that, 
provided their independence is guaranteed, they should— 

―report directly to the Commission and … be the township-level advisors to 
the Commission Their role and responsibilities should be clearly defined and 
enshrined in the Bill - especially their relationship with the Commission and 
their responsibilities to their communities - as they are an integral part of the 
governance of crofting.‖286 

434. It is not wholly clear from this whether the SCF is supportive of their taking on 
the specific role of policing the revised provisions on absenteeism and neglect, 
although in her evidence before the Committee, the SCF‘s Marina Dennis did 
suggest that— 

―the Commission can ask its panel of assessors to have a look at their 
communities and, in a confidential way, tell it what is going on.‖287  

435. The Committee would not disagree with this positive assessment of 
assessors, other than to note that on some (not all) of our visits, local crofters, or 
people seeking to get into crofting, expressed no knowledge of who their assessor 
was, suggesting that there may be a need to deal with the preliminary issue of 
reinforcing their local visibility and clarifying their role before considering giving 
them an expanded remit.  
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436. It is not clear whether assessors themselves would welcome being given a 
formal role in policing absenteeism and neglect. Assessors are paid expenses but 
are otherwise unremunerated. They usually live in or close to the communities that 
they assess. Reporting errant crofters to the Commission could be seen as a 
difficult task with the potential to create local conflict. Assessors have told the 
Committee that they are generally very willing to make direct approaches to local 
crofters and to discuss frankly how difficulties can be resolved,288 which the 
Committee welcomes; this is how the present assessors system is meant to work. 
What is less clear is whether they would welcome, and – crucially – make use of, 
any new function assigned to them of reporting neglect and absenteeism to the 
Commission. 

Community-led approaches 
437. There is of course nothing to stop a crofting community itself working 
together to examine the state of the township or parish, and to pinpoint issues of 
absenteeism or misuse or under-use of land. For instance, Committee members 
have examined the admirably thorough and professional report289 produced by 
people living in the township of Camuscross in Skye. It could be argued that where 
such a report is produced, this should trigger a duty on the Commission to 
investigate concerns raised in the report, provided that they are satisfied that the 
claims are not vexatious. This approach cannot provide a complete answer to the 
questions posed in this part of the report, as not all communities will produce such 
reports and indeed it may sometimes be that the sort of townships that are least 
likely to generate reports on the local crofting situation are those that are most in 
need of a disinterested outside assessment of the crofting situation. 

Investigating neglect – agricultural inspection 
438. The definition of neglect expressly links it to cross-compliance rules. It was 
pointed out to the Committee that there is already a system in place in Scotland for 
inspecting whether agricultural units – farms and crofts – are in compliance with 
these rules. Drew Ratter told the Committee that at present ―that process of 
inspection is nothing to do with the Crofters Commission.‖290  He added that he 
found it— 

―inconceivable how another mechanism could be devised that would deal 
with neglect and perceive more immediately whether the land was being 
neglected.‖291 

439. Although it should be recognised that a large proportion of crofts are not 
apparently subject to SDRPID inspections because they are not claiming subsidy, 
It does seem to the Committee that there is considerable scope for some joined-up 
working between the Crofters Commission and the SGRPID. This could produce a 
quick win for the Commission; it would surely find relevant information about 
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cross-compliance captured by the Directorate on its visits very helpful in exercising 
its responsibilities in relation to neglect. 

Committee views 
440. The Committee considers that there is a need for greater clarity as to 
where the responsibility for carrying out preliminary investigative work into 
cases of apparent absenteeism or neglect will lie, as there seems to be 
uncertainty at present. The risk is that if no one is given a clear role, no one 
will carry it out. This does not mean that we think the role should have to fall 
wholly on one person or body – the Committee would not support this, as we 
consider that there is clear potential for the responsibility to be shared out. 

441. Accordingly, we consider that strategic plans produced by the 
Commission under new section 2C should set out how the Commission 
proposes to gather information on occupancy and land use, and what 
resources it proposes to make use of in doing so.  

442. The Committee recommends that the Commission should be under a 
duty to investigate all prima facie cases of absenteeism or neglect brought 
to its attention, whether that is notified by an individual or a report by a 
crofting township. This is unless it is clear that an allegation is vexatious.  

443. The Committee considers that the Commission should be expected to 
respond positively to any request from a township for an investigation into 
general occupation and land use issues within a township. This should be set 
out in the Commission‘s strategic plan. As there is potential for rural development 
issues to be considered during such an investigation, we note the potential for 
collaborative work between the Commission, HIE and Scottish Government 
officials during such investigations. We also note the potential for community 
mapping exercises to be carried out simultaneously.  

444. The Committee recommends that the Scottish Ministers should direct 
the Scottish Government Rural Payments Inspectorate Directorate to share 
with the Commission information on compliance with good agricultural and 
environmental conditions that it has obtained during its inspections of 
crofts. 

445. Finally, the Committee considers that the potential for self-monitoring to 
provide partial solutions to regulatory questions has been under-estimated. 
We suggest that the Commission may wish to consider issuing annual self-
assessment forms to every registered tenant or owner-occupier, asking them to 
confirm whether they are ordinarily resident there, to provide basic details on 
whether and how the croft is being worked, and to certify whether they are putting 
the croft to purposeful use. A nil return, or a response that raises concerns as to 
absenteeism or neglect should trigger a preliminary inquiry. We note the potential 
for such forms to serve a dual purpose of enabling crofters to provide 
information that could also be used to update the electoral roll for elections 
to the Commission. 
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Resource issues in policing absenteeism and neglect 
446. It is impossible to consider the issue of who should be expected to 
investigate absenteeism and neglect without also considering the resource 
implications. Drew Ratter of the Commission noted that— 

―taking action on absenteeism is quite resource intensive. In this country, 
increasingly it is not possible simply to pick up people like draughts on a 
board and move them from place to place. People have legal rights and 
appeal mechanisms are open to them. If they have the incentive to do so, 
they exercise those rights and we have to deal with all the administration, 
which takes up a considerable amount of time.‖292 

447. Professor Jim Hunter brought this point to life for the Committee, presenting 
us with a fictitious but credible scenario of the lengthy consequences of the 
Commission seeking to pursue an absentee.293  

448. Andrew Thin of SNH (a former Crofters Commissioner), referred to the new 
provisions on absenteeism and neglect, remarking that these mean that— 

―if the Crofters Commission is going to do the job well, it will have to receive 
significantly more resource than it does at the moment. At the end of the day, 
it comes down to money, although it is also about attracting the right people 
in to do the job really well.‖294 

Mr Thin added that it was— 

a truism that any public body will fail if it is not properly resourced. That also 
goes without saying. To do its job, I think that the commission will need more 
resources than it currently has. However, some provisions in the bill, such as 
the definition of "purposeful use", will make things very difficult for the 
commission. The issue is not just the need for more staff and more money 
but the calibre of leadership and so on.295 

449. Some witnesses argued that it would help the Commission if crofting 
communities were more strongly supported (for instance by a stronger assessors 
network or by HIE), thus reducing the number of regulatory problems ending up on 
the Commission‘s desk.296   

450. The financial memorandum states that— 

In 2009, the Government provided the Crofters Commission with additional 
resources of £100,000 to step up action to address absenteeism and neglect. 
It achieved this by redirecting resources previously supplied to the Crofters 
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Commission on crofting development. A budget transfer of the equivalent 
resource was made to Highlands and Islands Enterprise from the general 
Crofting Assistance budget to cover expenditure on crofting development. It 
is anticipated that this additional resource will be used to provide for more 
proactive action on absenteeism and neglect. The Commission may use any 
income it recovers from regulatory charges to increase activity in this area. It 
is accepted that the amount of work the Commission will be able to 
undertake in this area will be constrained by the level of resources at its 
disposal. It is anticipated that more pro-active regulation of crofting will prove 
to be a deterrent to breaches of crofting regulation in the longer term, with 
corresponding reductions in costs.297 

451. The budgetary consequences of the transfer of development responsibilities 
from the Commission to HIE have been the source of some confusion at Stage 1. 
A Parliamentary answer from the Minister from Environment indicates that 
£175 000 was transferred from the Commission to HIE on 1 April 2009.298 This 
indicates that the Commission has £75 000 less to use in its budget now than last 
year, albeit that it no longer has a development responsibility and that the notional 
cost assigned to that responsibility was apparently £175 000. As the £100 000 
referred to in the financial memorandum appears to be a one-off payment, it also 
appears that the Commission‘s revenue will in future be reduced by around 
£175 000, unless its budget is revised. 

452. In evidence to the Committee, the Minister remarked—  

―the fact is that the development function has been taken away from the 
commission and we have not reduced its budget or staff resources in any 
way as a result.‖299 

453. In relation to budgetary resources, this does not appear to be reconcilable 
with the information disclosed in the Parliamentary answer.  

454. A Crofters Commission paper300 presented to the Committee towards the 
close of Stage 1 evidence-taking apparently indicated the potential for significant 
extra costs to arise from the new powers and duties to enforce occupancy and 
purposeful land use being placed on the Commission. The paper did however 
stress repeatedly that it was very difficult to produce firm figures.  

455. On applications for consent to be absent, the paper projected three possible 
scenarios, ranging from one of 100 applications per year, which could be handled 
within existing staff resources, to 300, which would cost up to an extra £138 000. 
The paper predicted that, after an initial ―pulse‖ of applications, the workload would 
likely settle to a steady rate.  

456. On absenteeism and neglect, the paper reiterates that it is ―extremely 
difficult‖ to predict how the new responsibilities being imposed will impact on the 
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Commission, but takes the view that of around 18 000 registered crofts, around 
4000 crofts are unoccupied and some 8-10 000 are unworked. Therefore, ―the 
number of crofts potentially misused or neglected could be substantial.‖  

457. The paper concludes— 

―The pragmatic view for the new Commission is that it is unlikely that 
significant additional resources will be available. Given the uncertainties 
mentioned above, our best estimate is that the main issue will be one of 
capacity. The new Commission should be able to accommodate the Bill‘s 
proposals in terms of its structure and areas of expertise, but the big question 
is how much of each task it will be able to deliver in a given time. ―Demand‖, 
in terms of applications received, will be a major determinant here. It may 
also be that the Commission will see a peak of work in its first two or three 
years followed by a steadier stream thereafter. What is clear is that the new 
Commission, in looking at its policies, procedures and priorities in its Plan, 
will need to take its resource constraints fully and realistically into account.‖  

458. The Minister was asked whether she considered that the Commission had 
sufficient resources to carry out its expanded regulatory role, especially in relation 
to absenteeism and neglect. She stressed the discretion that lay on the 
Commission to manage its own resources— 

―We are not imposing on the commission a timescale for dealing with cases 
of neglect. The commission is likely to want to focus first on the most 
obvious, long-standing and difficult cases, rather than try to deal with all 
cases of neglect across the board at the same time. We expect the 
commission to manage its workload sensibly in that regard. If the commission 
thinks that it does not have the full resources to deal with neglect, it must 
manage its workload. At that point it will be in a position to come back to 
Government and make an additional submission. It is difficult to hypothesise 
when we do not even know how many crofts fall into the category.‖301 

459. The Minister also sought to play down the resource implications of the 
Commission‘s new regulatory responsibilities— 

―the issue to do with resources suggests that one would have to argue that 
the commission has in effect been doing nothing. I do not think that that is 
true. A lot of the issues are being addressed, although perhaps not at the 
pace or in as organised and efficient a manner as we would like. In that 
sense, we are not adding anything new to what the commission does. We 
are asking the commission to focus on the issue and to pick up the pace, but 
it will still be for the commission to identify the appropriate pace at which it 
can proceed. At that point, it will be for Government to decide whether that 
pace is reasonable and, if it thinks that the pace is not reasonable, to 
consider changing the commission's focus or indeed increasing resources. 
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As I said, we do not know how many cases of misuse and neglect there 
are.‖302 

Committee views 
460. There is an expectation among stakeholders that the reforms in Part 3 
of the Bill will create a tougher regulatory regime, in which action is more 
likely to be taken. However, other than the one-off payment of £100 000, 
which pre-dates, the introduction of the Bill, the Committee notes that 
resources available to the Commission look likely to remain static.  

461. This gives some of us concerns that the Commission will be restricted in 
what it will be able to do to address absenteeism and neglect and that this may put 
pressure on it to raise income through fees. Further, some members are 
concerned that, having declared that dealing with absenteeism and neglect is a 
major policy priority and the key driver for the Bill, the Government has not 
indicated an intention to use any of the provisions of the Bill to set targets for the 
pace at which they wish the Commission to proceed on such matters. 

462. However, others believe that the Commission will be in no different a situation 
to most other public bodies in having to prioritise its work programme in the light of 
its available income. 

463. The Committee appreciates the Minister‘s point that it is for the Commission 
to manage its resources responsibly. In this regard, the Committee seeks 
clarification from the Minister as to the Government’s interpretation of the 
proviso that the duty to take action on absenteeism or neglect does not 
apply where ―there is good reason not to‖: does the Minister consider that 
the fact that resources are finite would be a ―good reason‖ for the 
Commission not to take action against a case of absenteeism or neglect? 

464. The Committee invites the Minister to note our concerns that the 
resource implications of the transfer of development responsibilities from 
the Crofters Commission to HIE might have been inadvertently mis-
communicated. 

Regulation of owner-occupier crofters 

465. In making changes to provisions on absenteeism and neglect, the Bill takes 
the opportunity to expressly make tenant and owner-occupier crofters subject to 
much the same regulatory regime.  

466. The policy memorandum explains— 

―In order to distinguish between tenant crofters and owner-occupier crofters a 
robust definition of owner-occupier crofters is required; and that definition 
should also be capable of distinguishing between a landowner who is an 
active crofter and one who acts primarily as a landlord to a tenant of his croft. 
The Bill provides such a definition and ensures that owner-occupier crofters 
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who comply with the statutory duties of residence and working the land will 
enjoy the same security as tenant crofters.‖303 

467. A minority of witnesses objected to the creation (if that is the right term) of the 
category of owner-occupier crofter,304 but the issue did not appear to exercise the 
majority of witnesses, some of whom expressed support for the overall policy of 
equalisation.305   

Owner-occupiers and absenteeism 
468. Professor Jim Hunter made two specific criticisms. One concerned 
absenteeism, in relation to which he said— 

―It is illustrative of the Alice in Wonderland thinking inherent in this state of 
affairs [ie tackling absenteeism] that the present Bill seeks to oblige all 
owners of crofts to live on or near them. Needless to say, no such provision 
would be contemplated for a moment in the case of other owners of land. 
The Scottish government is presumably confident that the court of public 
opinion, to say nothing of courts of law, will see no inconsistency or injustice 
in the law of Scotland forcing the owner of a five-acre croft to reside in its 
immediate vicinity while leaving the owner of a 50,000-acre estate perfectly 
free to live permanently on the other side of the world. I do not share the 
government‘s confidence.‖306  

469. Professor Hunter‘s comments are perhaps surprising inasmuch as, in the 
case of absenteeism, tenants and owner-occupiers are already treated much the 
same by the Commission, and all that the Bill really does is provide a clearer legal 
basis for doing so. Professor Hunter‘s underlying point, though, was that the 1976 
reform that created the right to purchase croft land, whilst remaining subject to 
crofting regulation, was ―an awful hotch potch‖307 and that it would have been 
better either to retain a purely tenanted crofting system, in which crofters were 
expected to be resident on the croft, or to allow complete ownership of land along 
Irish lines. It does seem to the Committee that, whatever may be thought of the 
1976 reform, after 34 years, owner-occupier crofters are now a recognised and 
common part of crofting. Provision to make expressly clear the policy that they 
have the same occupancy requirements as tenants does not seem to the 
Committee to be inherently unreasonable. It would of course had been different if 
the decision in 1976 had been to give crofters the right to purchase land and, in so 
doing, to remove it from the crofting system. 
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Owner-occupiers and short leases 
470. Professor Hunter‘s other main concern in this area was the provision in the 
Bill to let owner-occupier crofters, with the permission of the Commission, let their 
crofts for up to 10 years.308 Provision is expressly made that a lease so granted 
will not impose on the lessee the status either of a tenant crofter or a tenant 
smallholder under the Agricultural Holdings (Scotland) Act 2003. (Under the 
current law, the owner-occupier crofter can let the croft, but the lessee would then 
be the tenant crofter with all the rights that that entails, which the Government 
considers a dis-incentive to owner-occupiers letting their croft, even where they 
are not working it.)  

471. This provision effectively puts an owner-occupier crofter on the same 
statutory footing as a tenant crofter, although the Committee understands that the 
Commission‘s current policy is not to permit sublets by tenant crofters for as long 
as ten years; the Commission will not, generally, permit a resident tenant to lease 
the croft for longer than 5 to 7 years (with the option of renewal on cause shown), 
and will not allow an absentee tenant to sublet the croft for longer than three 
years. 

472. This proposal did not arouse strong reactions, except from Professor Hunter, 
who described it as ―bizarre‖— 

What if a young chap of, say, 20 is given a 10-year lease for such a croft, 
gets together a bit of stock and makes a really good go of it? When he 
reaches 30—by which point, of course, he might also have acquired a wife 
and a couple of kids—he might be slung out on his ear because someone at 
the other end of the country is reckoned to have a better claim to that croft. 
That is a recipe for disaster.‖309 

473. Otherwise, most comments were mainly technical. Queries were raised over 
whether the Commission had any power to bring a leasing arrangement to a 
premature end or to bring an action for neglect once a lease had been granted.310  
Some concerns were also raised over the possibility of there being rolling 
tenancies,311 with individuals working croft land over a period of years without ever 
gaining the security of tenure that is considered integral to crofting. The Committee 
agrees that this should be avoided, although evidence from our visits suggests 
that informal tenancy arrangements offering little or no security to the person 
working the land are already established in crofting.  

A drift towards owner-occupation? 
474. Several witnesses were asked whether the Bill‘s efforts to equalise the 
treatment of tenant and owner-occupier crofters would create an incentive to buy a 
croft. There was no unanimity on this point. Some saw a drift towards greater 
owner-occupation as inevitable.312 Others were less sure, pointing out that 
reasons for remaining a tenant were not always practical or legal, as well as to the 
                                            
308 Section 24 inserting new sections 29A and 29B into the 1993 Act.  
309 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 20 January 
2010.  Col 2311. 
310 Brian Inkster. Written submission to the Rural Affairs and Environment Committee. 
311 Jim Macmillan. Written submission to the Rural Affairs and Environment Committee. 
312 Duncan Gray. John MacKenzie. 
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potential for landowners to create new tenant-only crofts.313 These views were 
expressed to the Committee before the Government, in the final evidence-taking 
session, expressly confirmed that it proposed to equalise entitlement to the 
Crofting Counties Agricultural Grants Scheme between tenants and owner-
occupiers.314 (previously, owner-occupiers were means tested whereas tenants 
had full entitlement).  

475. The Minister was reluctant to express a view on whether she saw a drift to 
owner-occupation as either likely or as undesirable in policy terms. She pointed 
out that the right to purchase a croft had existed since 1976 and that the Bill had 
no effect on this.315 

Committee’s views 
476. The Committee considers that the case for treating owner-occupier 
crofters and tenant crofters in much the same way for regulatory purposes 
has been largely made, and notes that it does not generally amount to a 
significant departure from current Commission practice. 

477. The Committee accepts that owner-occupier crofters should be 
permitted to enter into short lease arrangements under similar terms to 
tenant crofters entering into sublets. We note that such agreements can be 
useful in ensuring that land is being worked and in providing a first step on the 
ladder for new entrants into agriculture (including crofting). We consider that 
Commission policies on the granting of permission to lease croft land 
should be no more advantageous to owner-occupiers than to tenant 
crofters. 

478. We would, however, have concerns if it were to become routine for the 
Commission to agree to extend short leases (whether by owner-occupiers or 
tenants), as this would indicate that the provision is not being used in the 
way it was originally intended. In this connection, we note with concern that in 
some crofting townships, where there are large numbers of absentees or where 
resident crofters are not working their crofts, an often unstable pattern of formal or 
informal sublets has come into being and become normalised. In such situations, 
the Commission should be looking to intervene constructively, in order to help 
those concerned reach a stable, longer-term solution. It is to be hoped that most 
such situations could be resolved amicably and by consent, although we note the 
new power under the Bill to divide a croft, assigning the footprint of the croft house 
to the registered crofter and the majority of the croft land to the lessee, where a 
crofter is absent or is neglecting the croft. (We also refer to our earlier 
recommendation that published Commission guidelines on factors determining 
whether absenteeism is acceptable should include consideration of how 
widespread sub-letting is within a community.) 

                                            
313; Jim McGillivray. This has been permitted since the 2007 Act [citation] 
314 Owner-occupiers are currently means tested whereas tenants have full entitlement. The 
Government has indicated that there is capacity to cover this within the current CCAGS budget, 
which is underspent, although Committee members would expect this to be closely monitored after 
entitlement is equalised.  
315 2601 
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479. The Committee considers that the Government’s proposal to equalise 
grant entitlement between tenant and owner-occupier crofters, is quite likely 
to lead to a trend of more tenants becoming owner-occupiers. Some 
members believe that such a development will significantly change the nature of 
crofting from a predominantly tenanted system of land use, inevitably leading to a 
more active open market in the sale of crofts. Others consider that tenant crofters 
are unlikely to be disadvantaged by the equalisation of grant entitlement and that 
many may wish to continue being tenants for a variety of reasons. 

PART 4: REGULATING DEVELOPMENT ON CROFT LAND  

Introduction 

480. Part 4 of the Bill makes further amendments of the 1993 Act. The most 
significant provisions in Part 4 relate to efforts to address concerns as to 
speculation in croft land, which both the Committee of Inquiry into the future of 
crofting and the Government see as a threat to crofting. This has included making 
provision, discussed below, as to the interaction as to decrofting applications and 
planning permission. Consideration of this proposal gave the opportunity to 
consider more generally the relationship between crofting and planning law.  

481. Part 4 also makes provision intended to require Commission consent for any 
enlargement of any croft. This is essentially consequential on the proposals for a 
new crofting register (it is considered that it is necessary, for the integrity of the 
register, that any enlargement trigger a new register entry) and therefore would 
appear to stand or fall with them. Provision is also made for a general 
simplification of the process of obtaining Commission consent. This proposal 
appears to be uncontroversial.316 

Landlord’s clawback 

482. Since 1976, crofters have had an absolute right to buy the site of their croft 
house and a right to seek an owner‘s title to croft land, in whole or part. In fact 
most purchases proceed by way of agreement but under the shadow of the 
statutory provisions. Similar provisions may be incorporated into the agreement 
during the purchase negotiations. 

483. Where there is not full agreement, the crofter can make a purchase 
application to the Land Court. The court may make an order authorising the crofter 
to acquire the croft land. For calculating the price of croft land there is a 
straightforward statutory formula to be applied by the Land Court, namely 15 times 
the current rent of the land to be purchased. At the landlord‘s request the court will 
determine the updated fair rent and this is used for the purpose of the calculation. 
Where the landlord has provided fixed equipment on the croft land, the rent will 
normally reflect that fact. 

                                            
316 This overall simplification does impact, however, on the way in which the Commission will 
handle assignations of crofts in future, include assignations within families, which some 
stakeholders have concerns about. This issue was discussed earlier, during consideration of Part 3 
of the Bill.  

220



Rural Affairs and Environment Committee, 4th Report, 2010 (Session 3) 

 97 

484. The present provision states that if a former crofter (or a member of the 
former crofter‘s family) who has acquired the croft land or any part of it then 
―disposes of‖ it to a person outwith the family within five years of purchasing it, the 
former landlord of the croft is entitled to a further payment from the crofter, known 
as ‗landlord‘s clawback‘. In fact, the person who first acquires that croft land may 
be the former crofter‘s nominee (and not a member of the family). 

485. Section 26 of the Bill would amend the 1993 Act and extend this clawback 
period from five to ten years. The Government considers that this will act as a 
disincentive to speculating in croft land as it is likely that the buyer would wish to 
secure the financial benefit of any subsequent sale before ten years has 
elapsed.317  

Calculation of clawback 
486. The amount of clawback is determined by reference to provisions in the 1993 
Act, which the Bill does not modify. The former crofter or other person disposing of 
the relevant land is bound to pay to the landlord a sum equal to one half of the 
difference between (a) the market value of the land at the date of disposal which, 
failing agreement, will be determined by the Land Court, and (b) the consideration 
originally paid by the crofter to the landlord for that land.318   

487. The market value is fixed only after several assumptions are made. These 
assumptions are that— 

a. no permanent improvements had been made to the land by the crofter 

b. no other development had been carried out on the land; and 

c. no development that would be a permanent improvement had been or been 
or could be granted planning permission.  

488. These provisions have been described in a leading text on crofting law as 
being ―difficult to construe‖, their interpretation not being aided by the fact that, in 
the only Land Court case to consider the matter, the parties did not make full 
submissions.319 On one reading of these assumptions, the landlord does not have 
a right to claw back half of development value realised by the crofter. On another 
reading, assumption (c) could be read as an entitlement for the landlord to claw 
back half of any development or ―hope‖ value for a development that was not a 
permanent improvement.  

489. The Committee notes the statement in the policy memorandum that clawback 
requires ―the proceeds of a subsequent sale of decrofted land to be shared 50-50 
between the crofter and the previous landowner‖.320 The explanatory notes state 
that clawback requires that the former crofter ―must pay the landlord one half of 
the profit made following disposal of the land‖.321  

                                            
317 Scottish Government. Crofting Reform (Scotland) Bill. Policy Memorandum. Paragraph 74. 
318 1993 Act, s 14(3) 
319 Agnew, Sir C. (2000) Crofting law. T&T Clark: Edinburgh.  
320 Paragraph 74 
321 Paragraph 69. 
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490. As noted above, very few acquisitions are carried out under the statutory 
provisions in any case. The Land Court may make it a condition of the acquisition 
that the acquirer grant a standard security in favour of the landlord to secure any 
sum which may become payable in respect of the five-year clawback period.322 

Whitbread v Macdonald 
491. The judgement of the Court of Session in the 1992 case Whitbread v 
Macdonald 323 has an important bearing on landlord‘s clawback. The effect of the 
case was described in a number of written submissions. The Court of Session held 
that if a crofter requested that the landlord transfer ownership of land to a third 
party (or nominee), that transfer would not trigger a clawback liability.324 

492. Sir Crispin submitted extracts of the Hansard from the Scottish Grand 
Committee when it was considering the Crofting Reform Bill, which introduced the 
right to buy in 1976. He explained that these show that it was not the intention of 
Parliament for the legislation to operate in this way. When the Court of Session 
made its judgement, Hansard was not admissible evidence as a guide to statutory 
interpretation. This has now changed,325 and Sir Crispin suggested that were a 
court to consider the case again, it might not reach the same decision.326  

Views heard by the Committee 
493. There was a general welcome for the proposal to extend clawback from those 
to express a view. The SCF agreed with the extension of clawback to ten years 
but argued that the money should be used to create local crofting development 
funds, rather than going to landlords. However, many witnesses who supported 
the extension of the clawback from five to ten years suggested that this would be 
of limited value without also addressing the loophole created by the Whitbread 
case.327  For instance, the NFUS said it was opposed to extension of clawback to 
ten years because it would make very little difference in practice.328 This point of 
view was shared by Professor Jim Hunter.329  

494. A clear majority of evidence received by the Committee supported removing 
the Whitbread loophole. Sir Crispin Agnew said that he thought that the loophole 
being closed and the clawback period being extended to 10 years would 
discourage speculation. This was also supported by Keith Graham, formerly of the 
Scottish Land Court when it had considered the case.330 The SCF, NFUS, the 

                                            
322 1993 Act, s 13(4) 
323 SC 479 
324 These provisions were originally included in the Crofting Reform (Scotland) Act 1976 but are 
now contained in section 13(1) of the 1993 Act.  
325 Following the judgement in the case of Pepper (Inspector of Taxes) v Hart [1993] AC 593 
326 Sir Crispin Agnew.  Written submission to the Rural Affairs and Environment Committee. 
 
327 SRPBA, Stornoway Trust, Brian Inkster.  Written submissions to the Rural Affairs and 
Environment Committee. 
328 NFUS.  Written submission to the Rural Affairs and Environment Committee. 
329 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 20 January 
2010.  Col 2322. 
330 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 February 
2010. Col 2370. 
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SRPBA331, HIE, 332and most of the individual crofters who gave evidence before 
the Committee all thought the loophole should be closed.333 Simon Fraser said 
that the ―single thing that will discourage speculative decrofting and the selling on 
of sites on croft land will be the closure of the Whitbread loophole.‖334  

495. John Mackenzie said he had mixed views on the issue. He alluded to the part 
played by the Whitbread judgment in the buy-out by crofters of the Assynt 
estate,335 but acknowledged that since the Assynt Crofters Trust had become 
landlords it had become ―a bit of a problem‖. Another crofter, Jim McPherson, 
suggested an alternative approach to extending the clawback period and closing 
the Whitbread loophole would simply be to end clawback, after which the judgment 
would be of no effect.336  

496. The Minister for Environment and Rural Affairs said that the Government now 
accepted that the Whitbread loophole needed to be closed.337 

Committee view 
497. The Committee notes that there is a lack of legal certainty as to how the 
statutory provision determining how landlord’s clawback is calculated is to 
be construed. The Committee recommends that the Government take the 
opportunity to clarify in the Bill how clawback is calculated.  

498. The Committee agrees that the Whitbread loophole, enabling clawback 
to be avoided if a croft is transferred directly to a nominee, should be 
closed. Whilst we acknowledge that there is legal uncertainty over how clawback 
is calculated, which may have a bearing on the overall significance of the case, it 
is generally acknowledged that the case has been one of the factors enabling 
greater speculation in croft land. Closing the loophole would also enable the 
relevant statutory provision to be interpreted in the manner apparently intended by 
Parliament when it agreed to that provision.  

499. Members are not agreed on whether the landlord’s right to clawback 
should be extended to ten years, as proposed in the Bill. Some members see 
the measure as having the potential to contribute to a reduction in speculation in 
croft land. Other members note that the direct beneficiary of the measure would be 
the former landlord rather than the crofting community and so do not see how the 
                                            
331 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 February 
2010.Col 2396. 
332 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 February 
2010.Col 2396. 
332 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 2 March 
2010.Col 2529. 
333 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 2 March 
2010.Col 2499  
334 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 February 
2010.  Col 2369. 
335 If the Assynt Crofters Trust had not been successful in negotiating the purchase of the Assynt 
estate, the crofters intended to exercise their right to buy their croft land and convey it to the Trust 
as the nominee, which the Whitbread judgement would have allowed them to do.  
336 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010.  Col 2426. 
337 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 March 2010.  
Col 2549. 
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interests of crofting would be advanced by agreeing to the extension. All members 
agree, however that the effectiveness of the proposal will depend in large part on 
how clawback is calculated. 

Regulating the removal of land from crofting tenure 

500. At present, development on croft land is subject to the same rules and 
regulations under the planning system as development on other types of land. The 
fact that land is in crofting tenure does not imply any special protection for the land 
from development. However, in practice development on croft land is affected by 
the fact that lending institutions will normally require that land is removed from 
crofting tenure before they will approve a loan. This is because croft land remains 
in crofting tenure even where the tenant is no longer in place (e.g. following 
purchase by the crofter, or renunciation of the tenancy). Banks normally require 
the security of vacant possession without crofting tenure before they will lend.  

501. One way in which crofting law provides for land to be removed permanently 
from crofting tenure is by decrofting. The law requires a crofter wishing to decroft 
land to apply to the Crofters Commission. In considering a decrofting application 
the Commission must have regard to whether it is for a reasonable purpose and to 
―the general interest of the crofting community in the district in which the croft is 
situated and in particular to the demand, if any, for a tenancy of the croft‖. If the 
Commission approves the application, it will issue a decrofting direction, the effect 
of which is that the land specified in the direction is permanently removed from 
crofting tenure. The Crofters Commission‘s annual report for 2008/9 indicates that 
decroftings were the most common type of regulatory application received. There 
are three types of decrofting: a house site and garden ground, for which 0.1 to 0.2 
hectares will normally be decrofted; a part-croft decrofting; and a whole croft 
decrofting.  

502.  The other route whereby land can be removed from crofting tenure is 
resumption by the landlord. A landlord wishing to resume croft land must apply to 
the Scottish Land Court. Landlords may resume land for a ―reasonable purpose‖. 
Section 20 of the 1993 Act provides a non-exhaustive list of what may constitute a 
reasonable purpose, including the building of a dwelling, school, hall or community 
centre; or the generation of energy. The Act provides that the reasonable purpose 
may be in relation to either ―the good of the croft, or of the estate or to the public 
interest or the interests of the crofting community‖.  

503. The Crofting Reform etc Act 2007 provided an alternative route for the 
development of croft land or common grazings without them having to be removed 
from crofting tenure, under a ―scheme for development.‖338 If every crofter with 
rights in the land covered by the scheme consents to it, the owner (or a person 
acting on the owner‘s behalf, such as a developer) simply needs to notify the Land 
Court of the scheme. Otherwise an application to the Land Court must be made for 
consent to develop the land in accordance with a scheme. The Crofters 
Commission has a right to object to the application. In considering whether to 
approve a scheme, the Land Court must be satisfied that: the development is for a 
reasonable purpose and is not unfair; that members of the crofting community are 
                                            
338 Inserted section 19A of the 1993 Act 
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fairly recompensed; and that the crofting community is likely to benefit financially 
from the scheme.  

Proposals leading up to the Bill 
504. The Committee of Inquiry on Crofting did not propose to alter the way that 
land could be decrofted or resumed from crofting tenure. However, it did propose 
that all croft houses should be tied to residency through a real burden, which 
would remain, even if the house site was decrofted. The Scottish Government did 
not agree to this recommendation, but instead when it consulted on the Draft Bill, 
proposed that an occupancy condition should only be imposed where houses were 
built on land that was decrofted, or resumed from crofting tenure by the landlord. 
The occupancy condition would require such houses to be used as a permanent 
place of residence.  

Provisions in the Bill 
505. The proposals for an occupancy requirement proved to be unpopular in the 
Draft Bill consultation, and instead the Bill seeks to regulate development in a 
different way. Sections 26 and 27 of the Bill would amend sections 20 and 25 of 
the 1993 Act on resumption by the landlord and decrofting. The policy 
memorandum explains339 that these sections result from suggestions made by the 
Scottish Crofting Federation and others to the Draft Bill consultation. The intention 
is to address speculation on croft land by strengthening the grounds for the Land 
Court to reject applications to resume land and for the Crofting Commission to 
reject applications to decroft as the policy memorandum explains— 

―The Bill therefore provides further grounds for the Commission and the Land 
Court to refuse applications to decroft or resume land from crofting tenure. In 
particular, provision is made to enable applications to be refused even where 
planning consent has already been granted. This addresses the present 
difficulty which has arisen from the Land Court‘s ruling in Mr & Mrs John 
Inkster & Mr & Mrs Michael Inkster v Crofters Commission (SLC/168/04) that 
―it is not appropriate to use a control designed to protect crofting interests for 
the purpose of acting as a second planning authority‖. The consequence of 
this ruling is that the Commission feels unable to refuse a decrofting 
application where planning consent has already been granted.‖ 340 

Views heard by the Committee 
506. The proposal received general support. Amongst written submissions to 
express a view, those of the NFUS, the SRPBA, Shetland Islands Council, and the 
Stornoway Trust all welcomed the proposal.341 The National Trust for Scotland 
said it fully supported— 

―allowing the Commission to refuse a decrofting application even where 
planning consent given is a significant step forward. This will untie the hands 

                                            
339 At paragraph 68 
340 Paragraph 69 
341 NFUS, SRPBA, Shetland Islands Council and Stornoway Trust.  Written submission to the 
Rural Affairs and Environment Committee. 
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of the Commission and facilitate proper consideration of the crofting interest 
in relevant cases.‖ 342 

507. The SCF was also supportive but made additional suggestions for controlling 
development on croft land which it saw as more important.343 These are discussed 
below. Some witnesses stressed the importance of the discretion to refuse an 
application being exercised carefully. For example, John MacKenzie pointed out 
that active crofters have been able to engage in commercial ventures which they 
have funded through decrofting and development. He said that the Crofting 
Commission should have regard to fact of whether the crofter seeking a decrofting 
direction is resident or an absentee.344 Sir Crispin Agnew pointed out that the new 
grounds against which the Land Court must consider an application for resumption 
would create an additional hurdle where a community landlord wanted to resume 
land for a community purpose.345  

508. Some witnesses were less certain that the proposal was necessary. Michael 
and Dilys Otter highlighted that a very small proportion of total croft land is 
decrofted annually for housing, that a significant proportion of decroftings are for 
houses for the crofter themselves or a family member, and that much of the 
decrofted land may, in any case, be of poor quality.346 Andrew Thin of SNH 
described the proposals as ―an odd way of proceeding‖347 because the 
Commission would, anyway, be consulted at the development plan stage (see 
below) and because it would be imposing a further hurdle on the deliberations of a 
democratically elected body. He suggested that a better solution would be to make 
the Crofters Commission a statutory consultee on planning applications which 
concerned croft land, also discussed below.  

509.  The Minister confirmed that the intention of the proposals in the Bill was to 
ensure that the Commission no longer felt obliged to grant a decrofting where a 
development already had planning permission. She pointed out that while this 
would not necessarily prevent a development going ahead, it would remain on 
croft land, and therefore be subject to crofting regulation, which would make 
speculative projects on croft land less attractive.348  

Committee view 
510. The Committee agrees with the Government that it should be a priority to 
attempt to address speculation in croft land and sees these proposals as 
measured, proportionate way of seeking to do so. We expect that the Commission 
(in future a part-elected body) would wish to consider carefully any planning 

                                            
342 National Trust for Scotland.  Written submission to the Rural Affairs and Environment 
Committee. 
343 Written Submission, Scottish Parliament Rural Affairs and Environment Committee.  Official 
Report, 10 February 2010.  Col 2394-95 
344 Written submission to the Rural Affairs and Environment Committee. 
345 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 10 February 
2010.  Col 2370. 
346 Written submission to the Rural Affairs and Environment Committee. 
347 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 2 March 2010.  
Col 2520 
348 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 17 March 2010.  
Col 2608 
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decision emanating from a planning authority (an elected body) but do not see any 
constitutional impropriety in the former effectively over-ruling the latter, if it 
considers that, in doing so, it is exercising its statutory functions, including that of 
promoting the interests of crofting.. We note that it would be better if clashes were 
avoided in the first place, and discuss this further below. 

511. The Committee recognises that allowing land to be taken out of crofting 
tenure can, on occasion, be beneficial to the crofting community (for example 
where it enables a development that the crofting community can benefit from), but 
considers that the proposals will provide the Commission and Land Court with 
sufficient discretion to take that into account.  

512. The Committee welcomes proposals in the Bill to give the Commission 
and the Land Court some discretion to refuse a decrofting or a resumption, 
despite permission for a development having been granted by a planning 
authority. 

513. The Committee notes that the Government identified maintaining and 
increasing the amount of land held in crofting tenure as one of its five 
priorities for crofting.349 We invite the Government to consider whether it 
would be practicable to amend the law to require the Commission to 
exercise its functions subject to a general duty of securing, as far as 
practicable, that land remain in crofting tenure. In making this suggestion, we 
reiterate our recognition that it may, on occasion, be beneficial to a crofting 
community for some land to be removed from crofting tenure.  

Crofting and the planning system  

514.  In taking evidence on the proposals in Part 4 of the Bill to regulate 
development on croft land three alternative or additional proposals were put to the 
Committee: that decrofting directions should be sought in advance of planning 
permission; that the Crofters Commission should be a statutory consultee on 
planning applications involving croft land; and that there should be a presumption 
against development on croft in-bye land.   

Planning applications and decrofting 
515. At the moment there is no requirement for applicants to ensure that land is 
decrofted before making a planning application, indeed, as the Minister pointed 
out,350 there is no requirement for decrofting once planning permission has been 
obtained before a development takes place, although in practice decrofting will 
normally be required for developments reliant on loan finance.     

516.  Drew Ratter suggested that—  

―One of the things that I would be inclined to do, which is under 
consideration—it is purely a policy thing—would be to require people to 
obtain decrofting before they acquired planning consent. Broadly speaking, 

                                            
349 Scottish Government response to Committee of Inquiry on Crofting, 1 October 2008. Available 
at: http://www.scotland.gov.uk/Publications/2008/09/25154550/0 [Accessed 5 May 2010] 
350 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 17 March 2010.  
Col2608 
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what we are doing at the moment is farcical. We handle decrofting 
applications as full applications because we have to. In almost 100 per cent 
of cases in which there is already planning consent, we have to grant 
decrofting. There is a whole lot of wasted effort there. We have attempted to 
refuse applications for decrofting with planning consent when we feel that 
those applications are not conducive to the croft and the community, but the 
Scottish Land Court said explicitly that it did not expect the Crofters 
Commission to set itself up as an alternative planning authority.‖351  

517.  Highland Council‘s submission explained that it was working with the Crofters 
Commission to avoid any duplication in the decrofting and planning processes, 
and that it was considering whether it was still appropriate for crofters to submit 
planning applications in advance of decrofting.352 Brian Inkster‘s submission353 
highlighted the time it can take for development proposed on croft land with 
planning and decrofting applications being considered consecutively. He 
suggested that it would be better to carry out the processes simultaneously, with 
the Crofters Commission and local authority working in consultation. Another 
alternative he suggested echoes Drew Ratter‘s point, that a decrofting application 
could be made before or at the same time as a planning application, with the 
Crofting Commission being able to grant a decrofting direction that was conditional 
on planning permission being granted. 

Crofters Commission as a statutory consultee 
518.  Under the Planning etc. (Scotland) Act 2006 the Crofters Commission is a 
key agency. This means that it must be consulted by local authorities preparing 
strategic development plans and local development plans which cover the crofting 
counties. Beyond this, the Commission does not at present have a formal role in 
scrutinising planning applications, although it can of course, raise objections to a 
planning application if it sees fit.  

519.  Two councillors who gave evidence to the Committee, Councillor Robbie 
Rowantree of Highland Council and Councillor Frank Robertson of Shetland 
Council, both made representations about the role of the Crofters Commission in 
the planning process. Councillor Rowantree was concerned that the crofting 
interest should be formally represented in the planning process, whether by 
making the Crofters Commission a statutory consultee or by some other means. 
Councillor Robertson argued that both the Crofters Commission and local 
assessors should be statutory consultees for planning applications which 
concerned croft land.354 The involvement of the Crofters Commission in planning 
was also supported by Joyce Pole, who spoke to the Committee in Shetland 
where, it seemed to us, concerns over the use of inbye land for development 
purposes were particularly strong— 

                                            
351 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 23 February 
2010.  Col 2462 
352 Highland Council.  Written submission to the Rural Affairs and Environment Committee.  
353 Written submission to the Rural Affairs and Environment Committee. 
354 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 20 January 
2010. Col 2345 and Official Report, 2 March 2010 Col 2501. 
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―The central and southern area of Shetland has the best land. The central 
area is under huge pressure; it is seen as an easy target for housing, simply 
because of the short commute into Lerwick and Scalloway. That is a 
ridiculous attitude—there is so much poor ground, particularly around 
Lerwick, where there is the highest demand for affordable housing. Our crofts 
must be protected. If the Crofters Commission gains a new identity and its 
purpose is to manage and regulate the crofts, then prior to any pre-planning 
discussion with the planning department the new commission should be the 
first contact, not the last, as happens now, to determine whether the land can 
be taken out of crofting. That is where the assessors could play an excellent 
role in discussing the situation with the wider community.‖355 

520.  As noted above, Andrew Thin expressed concerns about the changes the Bill 
proposes to make to the way the Crofters Commission considers decrofting 
applications. He suggested that this would create a democratic deficit by allowing 
the Commission to overrule the elected planning authority (although the Bill 
proposes to make the Commission part elected, it would only be elected by 
crofters, a sub-set of the electorate). In his view, a better alternative would be to 
make the Crofters Commission a statutory consultee on planning applications on 
croft land which went against the local development plan (into which the 
Commission would have already had input as a key agency).356 

521.  The idea of giving the Crofters Commission a formal role in planning was 
opposed by Professor Hunter. He said that this would be ―stirring the broth even 
more than it has been stirred already.‖357  

Presumption against development on croft land 
522.  On its visit to Shetland the Committee saw examples of situations where croft 
inbye land had been zoned for housing, whilst nearby areas of common grazing, 
which were of much less importance for crofting, were excluded from 
development. While there can be reasons why development on common grazings 
can be more difficult, e.g. distance from utilities, longer access roads required, 
drainage, more difficult foundation work, the Committee was assured that there 
were common grazings which were suitable for development. Indeed, the 
Committee visited the village of Hamnavoe which was entirely built on common 
grazings during the last century.  

523. The SCF argued that there should be a presumption against development of 
the croft in-bye land.358 They argue this on the basis that the inbye land is so 
important for crofting agriculture e.g. for growing crops for conserving for winter 
feed, and for grazing animals at particular times of year, that to lose even small 
parts of it to development can threaten the viability of the crofting system. Of 
particular concern to crofters are speculative croft developments where entire 
                                            
355 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 2 March 2010.  
Cols 2503-2504 
356 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 2 March 2010.  
Cols 2519-2521. 
357 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 20 January 
2010.  Col 2322. 
358 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 20 January 
2010.  Col 2305. 
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crofts are parcelled up and covered in housing. This argument was supported by 
the NFUS. The NFUS suggested that planners would be able to decide on a case 
by case basis if exceptional circumstances justified development on croft inbye.  

524.  Overarching central planning policy is now set out in a single Scottish 
Planning Policy, which contains subject policies within it. The current Scottish 
Planning Policy359 says in the section on rural development that—  

―The requirement for development plans to allocate a generous supply of 
land to meet housing requirements, including for affordable housing, applies 
equally to rural and urban areas. Development plans should support more 
opportunities for small scale housing development in all rural areas, including 
new clusters and groups, extensions to existing clusters and groups, 
replacement housing, plots on which to build individually designed houses, 
holiday homes and new build or conversion housing which is linked to rural 
businesses or would support the formation of new businesses by providing 
funding.‖360 

525. The policy also establishes a presumption against development of prime 
quality agricultural land unless— 

―it is an essential component of the settlement strategy or is necessary to 
meet an established need, for example for major infrastructure development, 
where no other suitable site is available. Small scale development directly 
linked to rural businesses, including housing, may also be permitted.‖361 

526.  The Minister explained that she intended to hold a meeting during the course 
of 2010 with relevant organisations on the subject of crofting and planning to 
discuss the implications of planning legislation and the Crofters Commission‘s key 
agency status. The Minister saw the Commission‘s role as a key agency in 
planning as the solution to protecting croft land from inappropriate development.362  

Committee view 
527. The Committee has given consideration to this matter in the light of evidence 
taken and conclusions reached during our inquiry into rural housing. One of the 
main recommendations arising from our report in that issue was that there should 
be a less conservative planning culture for rural Scotland, a recommendation by 
which we stand. Undeveloped land is not scarce in the crofting counties, although 
undeveloped land of good agricultural value certainly is in many areas. Whatever 
processes are put in place, and whichever organisations are given a formal role, 
finding the right answer as far as housing needs is concerned will always be a 
matter of finding the right balance.  

528. The Committee considers that croft inbye land is vital to the future 
sustainability of crofting agriculture, and is of the same importance in a crofting 

                                            
359 Rural Development in Scottish Planning Policy, February 2010. Available at: 
http://www.scotland.gov.uk/Publications/2010/02/03132605/0 
360 Paragraph 72 
361 Paragraph 74 
362 Scottish Parliament Rural Affairs and Environment Committee.  Official Report, 17 March 2010.  
Col 2608. 
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context as prime quality agricultural land is in a national context. Therefore, the 
Committee considers that there should be a similar presumption against 
development on croft inbye in Scottish planning policy as there is against 
development of prime agricultural land. This does not mean that there could 
be no development allowed, but it would have to be shown that the 
development was for an essential purpose or to meet an established need 
where no other site was available, and in particular demonstrate why 
development could not be carried out on common grazings.  

529. The Committee also recommends that Crofters Commission should use 
its status as a key agency for planning to ensure that local development 
plans only zone croft inbye land for development where that is appropriate 
in a crofting context. We proposed that the Crofters Commission be a 
statutory consultee on all planning applications that concern croft land 
which are contrary to the development plan.  

530. The Committee suggests that planning authorities in the crofting counties and 
the Commission should work together to determine the most effective way of 
considering planning and decrofting applications. If the Commission is able to 
consider planning applications at the same time as it considers applications for 
decrofting this would lead to efficiencies which would reduce the resource 
implications for the Commission.   
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ANNEXE A: SUBORDINATE LEGISLATION COMMITTEE REPORT 

 
Crofting Reform (Scotland) Bill 

 
The Committee reports to the Parliament as follows— 
 

Introduction 

531. At its meetings on 2 and 23 February 2010, the Subordinate Legislation 
Committee considered the delegated powers provisions in the Crofting Reform 
(Scotland) Bill at Stage 1.  The Committee submits this report to the Rural Affairs 
and Environment Committee as the lead committee for the Bill under Rule 9.6.2 of 
Standing Orders.  

Overview of the Bill 

532. The Crofting Reform (Scotland) Bill (―the Bill‖) was introduced in the 
Parliament on 9 December 2009 by the Cabinet Secretary for Rural Affairs and the 
Environment, Richard Lochhead MSP. 

533. The Scottish Government provided the Parliament with a memorandum on 
the delegated powers provisions in the Bill (―the DPM‖).363 

534. Correspondence between the Scottish Government and the Committee is 
reproduced in the Annexe. 

535. The Committee determined that it did not need to draw the attention of the 
Parliament to the delegated powers in sections 4(4), 5(3), 6(8), 11(6), 16(2), 20(3), 
34(1), 37(2) and schedule 1, paragraph 3(4). 

Delegated powers provisions 

Section 2(2) - power to confer functions on, remove functions from or 
otherwise modify functions of the Crofting Commission 

536. Section 2(1) of the Bill substitutes a new set of general functions for the 
Crofting Commission (―the Commission‖), replacing those currently set out in 
section 1(2) of the Crofters (Scotland) Act 1993 (―the 1993 Act‖).  Section 2(2) of 
the Bill adds a new section 2A to the 1993 Act.  New section 2A(1) provides that 
the Scottish Ministers may, by order, confer functions on, remove functions from, 
and otherwise modify functions of, the Commission.  New section 2A(2) provides 
that the Scottish Ministers may make an order under section 2A(1) only where 
they consider it appropriate to do so, to ensure that the Commission carries out its 
functions efficiently and effectively.  New section 2A(3) provides that an order 
under section 2A(1) may (a) confer on the Commission a function exercisable 
under the Act by the Scottish Ministers (other than a function to make regulations 
or orders) and (b) modify any enactment (including this Act). 
                                            
363 Crofting Reform (Scotland) Bill. Delegated Powers Memorandum. Available at: 
http://www.scottish.parliament.uk/s3/bills/35-CroftReform/b35s3-introd-dpm.pdf 
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537. This power is particularly wide and is almost identical to the power in section 
10 of the Public Services Reform (Scotland) Bill (―the PSR Bill‖), which provides 
that the Scottish Ministers may, by order, make any provision which they consider 
would improve the exercise of public functions, having regard to efficiency, 
effectiveness and economy.  ―Public functions‖ are functions of the persons, 
bodies and office holders listed in schedule 3 to the PSR Bill.  The Crofters 
Commission is listed in schedule 3.  The provision which may be made in exercise 
of the power includes the modification, conferring and abolition of any function.   

538. Given that an almost identical power is in section 10(1) of the PSR Bill, the 
Committee questioned the need for the power in section 2(2) and the difference in 
substance between the two powers. 

539. The Committee acknowledges that the power in section 2(2) is narrower in 
scope than the power in section 10(1) of the PSR Bill, as the Government 
suggests in its response.  However, no explanation is given for the need for the 
power in section 2(2), given the power in section 10(1) of the PSR Bill, nor is there 
an indication of the difference in substance between the two powers. 

540. The Committee notes that the Scottish Government will reflect on the 
progress of the PSR Bill and consider the implications of that Bill upon the 
proposed delegated power in section 2(2) of this Bill.  The Committee assumes 
that the power in section 2(2) is a ―back stop‖ in case the power in section 10(1) of 
the PSR Bill is not passed by the Parliament.  However, if the proposed power in 
section 10(1) of the PSR Bill is enacted in its present form, the Committee 
recommends that the Scottish Government reconsider the need for the power in 
this Bill.   

541. The Committee acknowledges that section 10(1) of the PSR Bill may not be 
enacted in its present form.  Consistent with the position the Committee adopted 
regarding that section, the Committee recommends that, in the event that the 
power under section 2(2) is retained in the Bill, any orders under section 2(2) 
should be subject to super-affirmative procedure.  This would require a proposed 
draft order to be laid before the Parliament together with the relevant explanatory 
document for a prescribed period. This would permit public consultation on the 
terms of the proposed order prior to the Scottish Ministers presenting a draft order 
in final form to the Parliament for approval.   

542. The Committee also recommends that Ministers should be required to 
consider comments received and provide an explanation to the Parliament as to 
the extent to which such comments have been addressed in the final order. 

543. The Committee considers that the power in section 2(2) is unnecessary, 
given the proposed power in section 10(1) of the Public Services Reform 
(Scotland) Bill, and recommends that the Scottish Government should 
reconsider the need for this power. 

544. The Committee recommends that, in the event that the power under 
section 2(2) is retained in the Bill, any orders under section 2(2) (new section 
2A(1) of the 1993 Act) should be subject to super-affirmative procedure, 
requiring a proposed draft order to be laid before the Parliament together 
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with the relevant explanatory document for a prescribed period. This would 
permit public consultation on the terms of the proposed order prior to the 
Scottish Ministers presenting a draft order in final form to the Parliament for 
approval.  The Committee recommends that Ministers should also be 
required to consider comments received and provide an explanation to the 
Parliament as to the extent to which such comments have been addressed in 
the final order. 

545. The Committee will consider the power again after Stage 2. 

Section 15(5) – power to prescribe circumstances when there is to be no 
entitlement to indemnity from the Keeper in relation to the Crofting Register 

546. Section 15(1) provides that a person who suffers loss in consequence of 
matters specified in section 15(2) is to be indemnified by the Keeper of the 
Registers of Scotland (―the Keeper‖) in respect of that loss.  The matters specified 
include a mistake in the Register made by the Keeper and the loss or destruction 
of any document while lodged with the Keeper.  There are two significant 
qualifications to the right to an indemnity.  The first is in section 15(4) which 
provides that the Keeper may, on the registration of a croft, exclude in whole or in 
part any right to indemnity in respect of anything appearing in, or omitted from, the 
title sheet of that croft.  The second is in section 15(5), which provides that the 
Scottish Ministers may, by order, prescribe circumstances in which there is to be 
no entitlement to indemnity under section 15. 

547. The Committee did not accept that it was not possible to list circumstances in 
which a person is not to be entitled to an indemnity.  Section 12(1) of the Land 
Registration (Scotland) Act 1979 (―the 1979 Act‖) provides for circumstances in 
which a person who suffers loss as a result of errors on the part of the Keeper in 
relation to the title sheet for a property to be entitled to be indemnified by the 
Keeper.  Section 12(3) provides an extensive and detailed list of circumstances in 
which there is to be no entitlement to indemnity under section 12.  There is no 
power in section 12 to prescribe, by order, for circumstances where there is to be 
no indemnity for loss. 

548. The DPM (paragraph 26) describes the power as dealing with matters of 
procedure, although the power deals also with matters of substance, as it deprives 
someone of a right (specifically an entitlement to an indemnity) to which they are 
entitled by express provision in primary legislation.   

549. The Committee notes the response from the Government and acknowledges 
that the Crofting Register and the Land Register respectively contain information 
which is different in nature, but considers that this is not a material difference of 
principle.  The Committee considers that the underlying principle with respect to 
the prescription of circumstances in which there is to be no entitlement to 
indemnity is the same.  The Committee is not persuaded that an approach which 
was considered appropriate (and which appears to have worked) for the Land 
Register is not appropriate for the Crofting Register.   

550. However, the Committee does accept that it may not be possible at this stage 
to identify or anticipate all the circumstances in which there will be no entitlement 
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to an indemnity.  A power to provide for circumstances in which there is to be no 
entitlement to indemnity could provide the flexibility for further exceptions to be 
introduced in the future, in the light of operational experience or otherwise.  But the 
Committee does not consider this to be a justification for not setting out in the Bill 
those circumstances which have already been identified by the Scottish 
Government as being circumstances in which there is to be no entitlement to an 
indemnity.   The Committee therefore considers that the Scottish Government 
should be able to identify and to prescribe such circumstances, and that this is not 
a matter which should be left entirely to future action under subordinate legislation.  

551. The Committee therefore— 

 suggests to the lead committee that it pursue the issue of specification in 
the Bill of those circumstances which have already been identified by the 
Scottish Government as circumstances in which there is to be no 
entitlement to indemnity; 

 accepts the need for a power to provide for additional circumstances in 
which there is to be no entitlement to an indemnity; 

 
 notes the Scottish Government’s commitment to review the effect of the 

exercise of the power and to consider whether affirmative procedure may 
be more appropriate; 

 
 recommends that the power should be made subject to affirmative 

procedure since it is concerned with substantive rights. 
 
552. The Committee will consider the power again after Stage 2. 

Section 16(1) – power to make rules for the Crofting Register  

553. Section 16(1) provides that the Scottish Ministers may, after consulting the 
Keeper and the Commission, make rules in respect of the matters specified at (a) 
to (e).  These include rules regulating the making up and keeping of the Register 
(element (a)) and regulating the procedure on application for any registration 
(element (c)).  Element (e) provides that the rules to be made in exercise of this 
power may concern such other matters as seem to the Scottish Ministers to be 
necessary or proper in order to give full effect to the purposes of Part 2 of the Bill, 
which concerns the Crofting Register. 

554. The Committee considered that the exercise of the power is not restricted to 
the administration and mechanics of the Register, as stated in paragraph 30 of the 
DPM.  Part 2 includes provisions with respect to many substantive matters such as 
ranking (section 13) and appeals (section 17).  It was not clear to the Committee 
whether the power was intended to be restricted to administrative and procedural 
matters and, if so, why it is not expressed in terms which restrict its exercise to 
that extent.  Clarification on this issue was sought from the Scottish Government. 

555. The Committee accepts that the items referred to in paragraphs (a) to (d) of 
section 16(1) are administrative or procedural matters.  But the issue of concern to 
the Committee is the fact that the power in paragraph (e) as drafted may extend to 
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matters which go beyond administrative and procedural matters. The Committee 
must consider the power at its broadest.  Its concerns are therefore not addressed 
by the Government statement that ―The exercise of the power is restricted as it is 
exercisable only when the Scottish Ministers consider that the making of the rules 
are necessary or proper and may only be exercised after consultation with the 
Keeper and the Commission‖.  In the Committee‘s view the requirement for a 
subjective assessment of what is necessary and proper does not restrict the use of 
the power to administrative and procedural matters.  

556. Given that the intention appears to be to restrict the exercise of the power to 
administrative and procedural matters, the Committee considers that the power 
should be expressed in terms which restrict its exercise to that extent.  

557. The Committee recommends that, if it is intended that the exercise of 
the power in paragraph (e) is to be restricted to matters which are 
administrative or procedural in nature concerning the operation of the 
Crofting Register, the Scottish Government should amend the power to 
express it in terms which limit its exercise to this extent.  The Committee 
notes that, at present, the power appears to extend to other matters within 
Part 2 such as ranking and appeals which are substantive in nature. 

558. The Committee will consider the power again after Stage 2. 

Schedule 1, Paragraph 2(2)(d) – Power for the Crofting Commission to 
charge in respect of its functions 

559. Paragraph 2(2) provides that the Commission may charge, in respect of such 
of their functions as may be prescribed by the Scottish Ministers, such reasonable 
amounts as may be prescribed.  The general functions of the Commission are set 
out in section 2.  The Commission also has such other functions as are conferred 
on it by the Bill or any other enactment (section 2(2)(b)).  The functions for which 
the Commission can charge and the level of charges are to be determined by the 
Scottish Ministers.  

560. The Committee was concerned that there is no requirement for the Scottish 
Ministers to consult the Commission, the crofting community, landowners, or the 
public at large in advance of determining which functions are to attract charges, or 
on the level of charges.  The Committee considered it conceivable that the 
charging regime could enable Scottish Ministers to exercise a considerable degree 
of de facto control over the Commission‘s activities through control over its 
charging regime, which could potentially undermine the independence, or the 
public perception of independence, of the Commission. 

561. The Committee therefore asked the Scottish Government whether it intended 
to consult in advance of making regulations under this power and whether a 
requirement to consult could be stipulated in the Bill. 

562. The response gave the Committee no indication of the Scottish 
Government‘s intentions with respect to consultation.  While it understands the 
need in principle for a power of this nature, the Committee observes that it is 
entirely at the discretion of the Scottish Ministers to determine in respect of which 
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functions charges should be levied and the level of those charges.  The 
Committee notes that there are no criteria specified to which the Scottish Ministers 
must have regard in determining which functions are to attract charges.  The 
Committee considers that the financial implications of the charging regime could 
impact on the independence, or on public perceptions of independence, of the 
Commission.  A provision for consultation may, therefore, be an important 
consideration.  However, the Committee accepts that this is a policy issue and not 
one on which it may properly express a view.   

563. The Committee finds the proposed power acceptable in principle and 
that it is subject to negative procedure.  However, the Committee draws to 
the attention of the lead committee the absence of any requirement on the 
Scottish Ministers to consult in advance of the exercise of the power. 

Schedule 1, Paragraph 7(1) – power to make provisions for the election of 
members to the Commission 

564. Paragraph 7(1) of schedule 1 provides that the Scottish Ministers may, by 
regulations, make provision for, or in connection with, the election of members to 
the Commission.  There is no restriction on what the regulations may provide for, 
but paragraph 7(2) sets out particular matters in relation to which regulations may 
be made.  These include: the voting system to be used for elections; the persons 
eligible to vote; the frequency and timing of elections; the number of 
constituencies, and the demarcation of constituency boundaries.  

565. The Committee acknowledges that due to their extent, complexity and detail, 
it may not be appropriate or practicable to set out all such matters in primary 
legislation.  The Committee also accepts that provisions may have to be changed 
from time to time in the light of operational experience.  However, the Committee 
considers that there are key elements of any system of elections for which, by 
virtue of their significance or otherwise, primary rather than secondary legislation 
is more appropriate or necessary.  These include the question of franchise – i.e. 
eligibility to vote – and, if it was proposed that offences should be created, a power 
to create offences.  This issue was raised with the Scottish Government. 

566. The Committee agrees with the Scottish Government that subordinate 
legislation is appropriate for making much of the detailed provision required to 
support elections.  However, the Committee considers that certain elements of 
what may be required cannot be described as detail, as there are a number of 
substantive issues which may have to be addressed.  These include franchise and 
provision for offences.  While it considers that it is not appropriate to address such 
issues by means of subordinate legislation, the Committee acknowledges that, 
ultimately, this may be a policy matter, given the restricted scope of this form of 
election.   

567. The Committee has on many occasions expressed the view that, if it is 
intended to create offences in subordinate legislation, an express power to this 
effect must be contained in the relevant primary legislation.  There is no such 
power in the Bill.  The Committee is therefore of the view that the power as 
currently expressed does not permit the Scottish Ministers to create offences with 
respect to elections to the Crofting Commission.   
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568. The Committee suggests to the lead committee that it considers 
whether key elements of the system for elections (including franchise) 
should be set out in the Bill, leaving more administrative matters to be 
addressed in secondary rather than primary legislation.  The Committee 
reports that, in the absence of an express power to create offences in 
primary legislation, the Scottish Ministers will not be able to create offences 
in respect of elections under the power in schedule 7, paragraph 7(1). 

Section 32(1) – power to make modifications of enactments relating to 
crofting, or otherwise in connection with the consolidation of the law on 
crofting 

569. The DPM comments on the complexity of crofting law and on the 
recommendation by the Committee of Inquiry on Crofting that steps should be 
taken to clarify and simplify it.  The DPM explains that the Scottish Government 
acknowledged this in its response to the Final Report of the Committee of Inquiry 
and agreed that new legislation would be required in future to replace, simplify and 
clarify the accumulated laws that set the framework for crofting today, probably in 
the form of a consolidation Bill.  

570. Section 32(1) provides that the Scottish Ministers may, by order, make 
modifications of enactments relating to crofting law if the Scottish Ministers 
consider that the modifications would facilitate, or otherwise be desirable in 
connection with, the consolidation of crofting law.  Section 32(2) provides that an 
order may not be made unless a Bill consolidating the law on crofting has been 
introduced in the Scottish Parliament.  Section 32(3) provides that if an Act 
resulting from such a Bill is passed, the order comes into force immediately before 
the commencement of the Act. 

571. The Committee notes that the power in section 32(1) is identical to the power 
in Part 4 of the Interpretation and Legislative Reform (Scotland) Bill (―the ILR Bill‖) 
which has been examined in detail by the Committee.  The Committee draws 
attention to its discussion on Part 4, and its conclusions on the power, at 
paragraphs 290-293 and 298 of its Stage 1 report364.  The Committee considers 
that the effect of the power is to enable changes in respect of policy matters to be 
made by the Government without full parliamentary scrutiny.  The Committee was 
strongly opposed to the Part 4 power and recommended its removal.  The 
Committee is of a similar view with respect to the power proposed here. 

572. The Committee notes that the Scottish Government has stated in its 
response to the Committee‘s Stage 1 report on the ILR Bill that it will bring forward 
an amendment at Stage 2 to remove Part 4 from that Bill. 

573. The Committee considers that the identical power in clause 32(1) of this Bill 
should also be removed. 

                                            
364 Scottish Parliament Subordinate Legislation Committee. 51st Report 2009: Stage 1 Report on 
the Interpretation and Legislative Reform (Scotland) Bill. Available at: 
http://www.scottish.parliament.uk/s3/committees/subleg/reports-09/sur09-51.htm 
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574. The Committee recommends that Part 5 of the Bill should be amended 
to remove the power of the Scottish Ministers to make pre-consolidation 
modifications of enactments relating to crofting by order. 

Appendix 
 

Response from Scottish Government 
 

Crofting Reform (Scotland) Bill at Stage 1 
 
Section 2(2) - power to confer functions on, remove functions from, or 
otherwise modify, functions of the Crofting Commission 
 
The Scottish Government was asked: 
Given that section 10(1) of the Public Services Reform (Scotland) Bill contains an 
almost identical power (albeit one which is more comprehensive in its application), 
what is the need for the power in section 2(2)? 
 
What is the difference in substance, if any, between the power in section 2(2) and 
the power in section 10 of the Public Services Reform (Scotland) Bill? 
 
The Scottish Government responded: 
The Public Services Reform (Scotland) Bill (―PSR Bill‖) has not yet been given 
Royal Assent and is currently being scrutinised by Parliament.  The power in 
section 2(2) of the Crofting Reform Bill is narrower in scope than the power in 
section 10(1) of the PSR Bill.  The section 2(2) power allows the Scottish 
Ministers, by order subject to affirmative procedure, to add to, remove or modify 
the Commission's functions.  By the inclusion of the Commission in schedule 3 to 
the PSR Bill, the Scottish Ministers can by order (a) modify, add to, remove, 
transfer or provide for the delegation of any function of the Commission or (b) 
amend the constitution of or abolish the Commission.  At present, we consider that 
section 2(2) of the Bill is appropriate to the Commission‘s circumstances.  
However, we will reflect upon the Parliamentary progress of the PSR Bill and we 
will consider the implications of that Bill upon the proposed delegated power in 
section 2(2) of the Crofting Reform (Scotland) Bill in the context of the 
Commission‘s functions at Stage 2.  
 
Section 15(5) – power to prescribe circumstances when there is to be no 
entitlement to indemnity from the Keeper in relation to the Crofting Register 
 
The Scottish Government was asked: 
Given that section 12(3) of the Land Registration (Scotland) Act 1979 provides an 
extensive and detailed list of circumstances in which there is to be no entitlement 
to indemnity from the Keeper under section 12 of that Act, the Scottish 
Government is asked to explain why it is not possible to list in this Bill all the 
possible circumstances where a person may not be entitled to an indemnity? 
 
Given that it has been possible in section 12(3) of the Land Registration (Scotland) 
Act 1979 to provide an extensive and detailed list of circumstances in which there 
is to be no entitlement to indemnity, the Scottish Government is asked why 
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subordinate rather than primary legislation is considered necessary for this 
purpose? 
 
Given that the exercise of the power will take away substantive rights provided for 
in the Bill, on what basis does the Scottish Government consider that the power 
concerns a ―point of procedure‖ (paragraph 26 of the DPM)?  Having regard to the 
substantive effect of the exercise of the power, does the Scottish Government 
accept that affirmative procedure would be more appropriate? 
 
The Scottish Government responded: 
The Land Registration (Scotland) Act 1979 makes provision about the Land 
Register, which serves a different function to the proposed Crofting Register.  The 
Crofting Register will contain information of a different nature and, at this point, it is 
difficult to be certain about the extent to which that information can be guaranteed 
as accurate until the Crofting Register is in operation.    
 
A power to prescribe circumstances in which there is to be no entitlement to 
indemnity has been included to provide flexibility if it becomes obvious over time 
that it is difficult to ascertain the accuracy of certain matters which are to be 
included on the Register. 
 
The Government will review the effect of the exercise of this power and consider 
whether the affirmative procedure may be more appropriate in this case. 
 
Section 16(1) – power to make rules for the Crofting Register 
 
The Scottish Government was asked: 
Does the Scottish Government intend the power in section 16(1) to be restricted to 
administrative and procedural (rather than substantive) matters and, if so, why is it 
not expressed in terms which restrict its exercise to that extent? 
 
The Scottish Government responded: 
The items in referred to in paragraphs (a) to (d) of section 16(1) are administrative 
or procedural matters and, as such, there is no requirement to state this expressly.  
Paragraph (e) provides that the Scottish Ministers may make rules concerning 
other matters to give full effect to the purposes of Part 2 of the Bill relating to the 
Crofting Register.  This rule-making power will be used for limited purposes such 
as ensuring that the Crofting Register operates effectively.  The exercise of the 
power is restricted as it exercisable only when the Scottish Ministers consider that 
the making of the rules are necessary or proper and may only be exercised after 
consultation with the Keeper and the Commission. 
 
Schedule 1, Paragraph 2(2)(d) - Power for the Crofting Commission to 
charge in respect of its functions 
 
The Scottish Government was asked: 
Does the Scottish Government intend to consult the Commission, the crofting 
community and the public at large in advance of making regulations under 
paragraph 2(2)(d) of schedule 1 and, if so, does the Scottish Government consider 
that a requirement for consultation could be provided for in the Bill? 
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The Scottish Government responded: 
The Government has not decided whether to consult in advance of making 
regulations under Paragraph 2(2)(d) of Schedule 1 and wishes to leave this option 
open. 
 
Schedule 1, Paragraph 7(1) – power to make provisions for the election of 
members to the Commission 
 
The Scottish Government was asked: 
With reference to the power in schedule 1, paragraph 7(1), has the Scottish 
Government considered whether key elements of the system for elections, 
including franchise and any provision for offences should be specified in primary 
legislation? 
 
 
The Scottish Government responded: 
Subordinate legislation is considered appropriate for the kind of detail required to 
support elections.  Making provision in relation to the elections in subordinate 
legislation rather than primary legislation will provide greater flexibility to change 
the election system if required in light of experience.  Therefore, it is the 
Government‘s intention to include the details of elections, including franchise and 
any provisions for offences, in subordinate legislation.  This would provide greater 
flexibility whilst ensuring a higher level of scrutiny through the use of the 
affirmative procedure.   
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ANNEXE B – FINANCE COMMITTEE REPORT 

 
Report on the Financial Memorandum of the Crofting Reform (Scotland) Bill 

 
The Committee reports to the Rural Affairs and Environment Committee as 
follows— 

INTRODUCTION 

575. The Crofting Reform (Scotland) Bill (―the Bill‖) was introduced in the 
Parliament on 9 December 2009.  The Rural Affairs and Environment Committee 
has been designated as the lead committee on the Bill at Stage 1. 

576. Under Standing Orders Rule 9.6, the lead committee at Stage 1 is required, 
amongst other things, to consider and report on the Bill‘s Financial Memorandum. 
In doing so, it is required to consider any views submitted to it by the Finance 
Committee (―the Committee‖). 

577. At its meeting on 15 December 2009, the Committee agreed to adopt level 
two scrutiny in relation to the Bill.365  The Committee took oral evidence from 
Scottish Government and Registers of Scotland officials at its meeting on 2 
February 2010.  The Official Report of this meeting can be found on the 
Parliament‘s website.366 

578. In addition, the Committee received written evidence from— 

 Argyll and Bute Council;  

 Crofters Commission; 

 Registers of Scotland;  

 Scottish Land Court;  

 Scottish Legal Aid Board; and 

 Scottish Rural Property and Business Association Ltd.  

579. This written evidence is published as the Annexe to this report. 
 

BACKGROUND 

The Bill 

580. According to the Bill‘s Policy Memorandum, its objectives are to create a 
regulatory and governance framework that will reverse the decline of crofting and 
                                            
365 Information on the Committee‘s three-level system of scrutiny for Financial Memoranda is 
available at: http://www.scottish.parliament.uk/s3/committees/finance/financialMemo.htm. 
366 Scottish Parliament Finance Committee, Official Report, 2 February 2010 available at: 
http://www.scottish.parliament.uk/s3/committees/finance/or-10/fi10-0302.htm#Col1841. 
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contribute to sustainable economic growth in remote, rural communities.  Some of 
the main provisions of the Bill are concerned with: 

 the creation of a new crofting register, which will clearly define the extent 
of, and interests in, a croft and other land held in crofting tenure;  

 allowing for directly elected members of the Crofters Commission;  

 creating a new process for addressing absenteeism and neglect on croft 
land; and  

 tackling speculation on the development value of croft land. 

Summary of main costs outlined in the Financial Memorandum 

581. The Financial Memorandum sets out in detail the costs that the Scottish 
Government considers are associated with the Bill and this report does not seek to 
replicate this information. Rather, it provides background on some of the more 
significant costs that were commented on in the evidence received by the 
Committee. 

Crofting Register 
582. The Scottish Government will meet the capital costs (estimated to be in a 
range between £1.05 million and £1.6 million) and set-up project costs (estimated 
at £243,285) of establishing a new Crofting Register. 

583. The annual running costs of the Register are estimated as between £110,000 
and £164,000. The Register will be run on a full cost-recovery basis. The cost will 
depend on the level of automation and the service charge of the contractor. Initial 
registration fees are estimated to be between £80 and £130, with the fee for 
subsequent registrations between £40 and £65. Depending on the scheme 
adopted, the Financial Memorandum envisages possible economies of scale – for 
example, reduced fees if all crofts in a township are registered as part of one 
application. The Memorandum states that the regulatory trigger points which would 
require registration may only occur once in a generation. It is estimated that there 
may be around 1,300 registration applications per annum. Crofters would incur 
individual costs associated with registering their croft on the Crofting Register. 

584. The registration requirement is triggered by the transfer of ownership of any 
land on which a croft is situated. Cost for landowners would, therefore, be similar 
to those for a crofter – which may be significant for an estate which comprises a 
large number of crofts. 

585. Crofters may be able to access legal aid to pay for the cost of any boundary 
dispute arising from the establishment of the Crofting Register. The Financial 
Memorandum states that it is particularly difficult to provide accurate estimates of 
costs with regard to legal aid, which depends on factors such as the number and 
nature of appeals brought and the eligibility of individuals. The Memorandum 
states that the average legal aid cost of a case at the Land Court is £5,655, and 
provides an illustrative gross cost of £113,000 per annum if 2% if all registration 
applications were appealed. 
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586. The Scottish Land Court could incur some additional costs as a result of the 
proposal to enable persons with an interest to appeal against a provisional 
registration on the Register. Currently, the Court hears on average six croft 
boundary appeals per annum a year, at an average cost of £3,000. Based on the 
assumption that there will be 1,300 registration applications a year, the 
Memorandum provides an illustrative example of 2% of these applications being 
appealed, resulting in 26 cases per annum, meaning court costs of £78,000. 

Action to address absenteeism and neglect. 
587. The Bill envisages that there may be a more proactive approach by the 
Crofting Commission to enforcing crofting regulation, which could increase the 
number of appeals heard by the Scottish Land Court against the Commission.  
The Financial Memorandum does not predict these costs to the Commission given 
the various factors involved. It does refer, however, to the costs associated with 
court action outlined previously. 

588. In the event of contacts being made to crofters in relation to absenteeism and 
neglect, legal aid would again be available to them. If there were an increase in 
appeals against regulatory decisions this could also result in a potential increase in 
the administrative costs for the Land Court of an average of £3,000 per appeal. 

SUMMARY OF EVIDENCE 

Issues raised in written evidence 

589. Written evidence from the Scottish Rural Property and Business Association 
Limited set out a series of criticisms of paragraphs 140 and 141 of the Financial 
Memorandum, which are concerned with the costs to landowners of the new 
crofters register. For example, the SRPBA considered that: 

 the financial implications of registration were not fully recognised; 

 it was unreasonable that the acquirer of an estate should be expected to 
meet the costs of registration of each croft; 

 there was an incorrect assumption that the costs of registering crofts at the 
estate owner‘s expense could be met from rental income from the crofts. 

590. The Crofters Commission considered that many aspects of the Bill could 
have resource implications, in terms of workloads and staff time, which would 
depend on a number of currently unknown factors.  For example, the level of 
demand in terms of various types of applications; decisions on charges for 
applications;  the way that the new Commission chose to structure its staff; and, in 
particular, the contents of the Commission‘s Plan.  

591. Specific issues raised in the submission related to, for example, the provision 
to allows absent crofters or owner-occupiers to apply for consent to be absent 
from the croft.  The Commission must make a decision on such applications within 
28 days and was concerned that this could lead to a significant one-off pressure 
on the Commission, leading to ―workload management pressure‖ (although it 
acknowledged that this could be mitigated).  
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592. A further new duty on the Commission relates to the fact that where there is  
neglect and misuse, it will have to give the relevant person written notice informing 
them that the Commission considers that a duty is not being complied with. Again, 
the Commission says that it is difficult to estimate the number of cases that would 
arise and again makes the point that without a significant allocation of resources, 
progress would risk being slow.   

593. In general, the Commission considered that the proposed changes would be 
manageable within existing resources but only if work could be phased or 
deferred; if there were a high initial demand with the Commission being required to 
act within a statutory time limit, then the Commission may be ―struggling‖ in the 
short term. 

594. Written evidence provided by other bodies was generally content with the 
information provided in the Financial Memorandum with some relatively minor 
exceptions.  The Scottish Land Court suggested that the costs for crofters of 
advertising a first public notice of registration to the Crofting Register had not been 
properly reflected, while both the Court and the Registers of Scotland questioned 
the possible cost to crofters of having to obtain adequate plans of their holdings. 

Issues raised in oral evidence   

595. In oral evidence, the Committee questioned whether the Financial 
Memorandum accurately reflected all the costs that could fall on crofters as a 
result of the Bill, in particular the requirement to register crofts on the crofting 
register. Scottish Government officials explained that suggested additional costs 
would not materialise, for example, there would be no obligation on crofters to 
employ surveyors to map the area of their croft (although they could decide to do 
so).367 

596. The Committee also questioned whether all the possible costs for the 
Crofters Commission had been accurately described. Members sought clarification 
on whether the Commission would have to undertake additional work to combat 
the problem of absentee crofters and whether it would have to go to the Land 
Court in the event of a dispute about who owned a croft. On the latter point, 
Scottish Government officials explained that whoever raised the objection would 
go to the Land Court, rather than that responsibility falling to the Commission.  
Officials also explained that the Scottish Government had already provided 
£100,000 of additional resource to begin to tackle absenteeism.368 

597. It was recognised that there would be some additional costs for the 
Commission in relation to the register – for example, notifying people with land 
adjacent to a croft that it had been registered – but that these would be met 
through existing provision.  On the crofting register, the Committee was interested 
to note the Scottish Government‘s intention that the set-up costs would be met 
from the sale of unused land outside Inverness.  This intended approach was not 
clear from the Financial Memorandum. 

                                            
367 Scottish Parliament Finance Committee. Official Report, 2 February 2010. Col 1846. 
 
368 Scottish Parliament Finance Committee. Official Report, 2 February 2010. Col 1843. 
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Appeals to the Scottish Land Court  
598. The Financial Memorandum notes that the Scottish Land Court could incur 
additional costs because those with an interest could appeal against a provisional 
registration on the Crofting Register.  Up to 1,300 registration applications a year 
to the Crofting Register are predicted in the first two years.  While the 
memorandum stressed the difficulty in projecting the number of appeals to the 
Scottish Land Court, it provided an illustration showing that a 2% appeal rate 
would cost the Court £78,000. 

599. In written evidence, the Scottish Land Court acknowledged the difficulty in 
predicting a figure, but questioned why the 2% figure had been chosen and said it 
had no way of knowing whether this was an accurate prediction.  By illustration, 
the Court said that if the appeal rate turned out to be 5%, this would give it a 
projected additional cost of £225,000 

600. In oral evidence, the bill team acknowledged that it was not possible to state 
accurately how many crofters had boundary disputes that were lying dormant and 
said that the 2 per cent ―illustration‖ could have as easily been 1 or 3 per cent.369    

CONCLUSIONS 

601. The Committee notes that some of the bodies that provided written evidence 
questioned the accuracy of some figures outlined in the Financial Memorandum 
and also highlighted a degree of uncertainty around some costs.  

602. While some of the costs in question may be relatively minor, the Committee 
considers that more detailed information on the costs falling, in particular, to the 
Crofters Commission and individual crofters could have been provided. The 
Committee recommends that these matters are pursued by the Rural Affairs and 
Environment Committee when it takes oral evidence from the Scottish 
Government.   

 

APPENDIX A:  WRITTEN EVIDENCE 

This annexe contains written evidence received from the following organisations— 

 Argyll and Bute Council; 
 Crofting Commission;  
 Registers of Scotland; 
 Scottish Land Court; 
 Scottish Legal Aid Board and; 
 Scottish Rural Property and Business Association Ltd 

                                            
369 Scottish Parliament Finance Committee. Official Report, 2 February 2010. Col 1848. 
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SUBMISSION FROM ARGYLL AND BUTE COUNCIL 

Consultation 
 

1. Did you take part in the Scottish Government‘s consultation exercise for the 
Bill, if applicable, and if so did you comment on the financial assumptions 
made? 
 
Submitted a formal response to the draft Bill consultation raising concerns 
as to the financial implications to the LA. No specific financial figures were 
quoted in the response. 

 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum?  
 
Key areas of concern relative to impact on LA resources, both staff and 
financial, have been removed. The remaining relevant element relates to 
the elections to the reformed CC.  

 
3. Did you have sufficient time to contribute to the Scottish Government‘s 

consultation exercise? 
 
Always difficult to calculate the actual financial costs to something that you 
have not yet undertaken especially where you are not involved in the details 
of the process 

 
Costs 
 

4. If the Bill has any financial implications for your organisation or people your 
organisation represents, do you believe that these have been accurately 
reflected in the Financial Memorandum?  If not, please provide details. 
 
Bill highlights area where there will be a financial implication for the LA. 

 
5. Are you content that your organisation, or people your organisation 

represents, can meet the financial costs associated with the Bill?  If not, 
how do you think these costs should be met? 
The Financial memorandum associated with the Bill stated that the 
Government will reimburse local authorities for the costs incurred of holding 
the elections. Providing this is the case the LA should not incur costs for 
which they do not have resources. If the later is not the case then this would 
be unacceptable. 

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over which 
such costs would be expected to arise? 
Without further  information not possible to say . 

 
Wider Issues 
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7. If the Bill is part of a wider policy initiative, do you believe that these 

associated costs are accurately reflected in the Financial Memorandum?  
No comment to offer re this. 

 
8. Do you believe that there may be future costs associated with the Bill, for 

example through subordinate legislation or more developed guidance?  If 
so, is it possible to quantify these costs?   
Not sufficiently informed on the matter of subordinate legislation to be able 
to comment however if elections details are to be covered by subordinate 
legislation then there may be addition al costs that are uncovered.  

 

SUBMISSION FROM THE CROFTERS COMMISSION 

Consultation 
 

1. Did you take part in the Scottish Government‘s consultation exercise for the 
Bill, if applicable, and if so did you comment on the financial assumptions 
made? 

 
In preparing the financial memorandum the Bill team approached the 
Crofters Commission on a number of occasions for information to assist 
them in this task.  We did comment that additional workloads might arise 
from some of the proposals, but that the impacts would depend on a 
number of unknowns. 

 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum?  
 

The Financial Memorandum takes an overview, but please see the 
comments below. We were provided with additional resources at the start of 
this year from Scottish Government to develop our policy and 
implementation on absentee action.  Also staff formerly employed on 
CCAGS management and Rural Direct/ HICES have been re-assigned 
within the Commission. These additional staff resources have now all been 
deployed, principally in the new Strengthening Crofting team, which is 
undertaking a new initiative on croft absenteeism and occupancy and on 
the Commission‘s new duties as a planning key agency.  It is assumed that 
future budgets will continue this level of resourcing.  

 
 

3. Did you have sufficient time to contribute to the Scottish Government‘s 
consultation exercise? 

 
The Crofters Commission chose not to formally respond to the consultation 
but supplied information as and when requested.  

 
Costs 
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4. If the Bill has any financial implications for your organisation or people your 
organisation represents, do you believe that these have been accurately 
reflected in the Financial Memorandum?  If not, please provide details. 

 
5. Are you content that your organisation, or people your organisation 

represents, can meet the financial costs associated with the Bill?  If not, 
how do you think these costs should be met? 

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over which 
such costs would be expected to arise? 

 
In answer to the above 3 questions, please see Annex A to this reply, which 
describes those provisions which may have resource implications;  

 
Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum?  

 
The Commission is currently considering how it might seek to measure the 
wider policy contributions of its actions – for example how promoting 
occupancy of crofts can contribute to economic sustainability, social 
cohesion etc.  It would be difficult to see how the Financial Memorandum 
could make much inroad into such important but difficult issues without 
research and measurement over a reasonable stretch of time. 

 
8. Do you believe that there may be future costs associated with the Bill, for 

example through subordinate legislation or more developed guidance?  If 
so, is it possible to quantify these costs?   

 
This has been touched on in the Annex A below. 

 
APPENDIX A 
ESTIMATED POSSIBLE FINANCIAL IMPACTS OF BILL PROPOSALS 
ON THE CROFTING COMMISSION 

 
INTRODUCTION 
 

1. We have attempted to assess which aspects of the Bill might have resource 
implications. However, it is clear that many of these will depend on a 
number of factors which at this stage remain unknown. These factors 
include the level of ―demand‖ –  in terms of the various types of applications 
- at any time; decisions on such matters as charges for applications;  the 
way that the new Commission chooses to structure its staff and to revise its 
processes and procedures;. And perhaps most significantly, the contents of 
the Commission‘s Plan, as agreed with Scottish Ministers. Any significant 
impacts would be in terms of workloads/staff time.  

 
2. Much of the work of the proposed Crofting Commission will be similar to 

that currently carried out by the Crofters Commission.  As noted above, it 
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will of course be open to the new Commission to change its structure, its 
procedures, its priorities and its policies, all of which could have impacts on 
costs. 

 
3. The Committee should note that in some cases, the key issue for the 

Commission might be capacity at any one time rather than overall cost.  
Some provisions require the Commission to take action in certain 
circumstances If the Commission is able to phase or defer this area of work 
then this should be manageable within existing resources. But if there is a 
high initial demand, and the Commission is required to act within a statutory 
time limit, then in the short term at least the Commission might be 
struggling. 

 
4. In trying to assess the workload impacts of the Bill, we have worked on the 

basis of existing experience within current legislation and processes. 
However, the work involved in many kinds of regulatory casework can vary 
enormously. A simple straightforward case, with no objections, can be dealt 
with quickly and cheaply; another case might require considerable 
correspondence, on-the-ground inspection, site visit by Commissioners, a 
public hearing, and potentially an appeal to the Land Court.  The enactment 
of a new Bill, the policies and priorities of the new Crofting Commission‘s 
plans, and a host of other factors not directly related to the Bill, could 
influence what crofters, landlords and others decide to do, and this in turn 
will have a direct influence on the nature, volume and complexity of the 
Commission‘s workload. The Commission‘s key asset – and cost – is its 
highly–trained and specialised staff: effective and efficient deployment of 
these resources will be a critical component of any plan made by the 
proposed new Commission. 

 
5. We note that Schedule 1, paragraph 2 (2) (d), would allow the Commission 

to charge in respect of functions prescribed by Scottish Ministers.  We have 
not made any assumptions here about whether or how that provision might 
be used. 

 
6. In our assessment, the following provisions of the Bill need to be 

considered as potentially having resource implications – listed in the order 
in which they appear in the Bill. 

 
PART 1 

 
Section 1: The Crofting Commission 
   
7.   A change of name will require some one-off expenditure, in terms of 

changes to documentation, signage, forms etc.  This is unlikely to be a 
significant cost.  

 
Section 2B: Annual Report 

 
8. The scope of the report is wider than that currently required, in that it would 

require the Commission to assess crofting  issues and also the contribution 
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made to sustainable development; and also to consult each relevant local 
authority and HIE. 

 
9. There would be a relatively minor staff time cost for the consultation (it is 

likely that Commissioners would also wish to be involved in that aspect). 
The impact would only be potentially more significant if the Commission 
was expected to conduct research or survey work in order objectively to 
assess or quantify contribution to sustainable development. The 
Commission itself would be unlikely to have the necessary staff resource or 
expertise to that . 

 
Section 2C: Commission Plan 

 
10. The duty to produce a Plan in some ways mirrors the current practice of 

producing Corporate and Operational plans. The main additional task is the 
requirement to consult. As with the Annual Report, this would require some 
additional staff (and Commissioner) time. However, since the Commission 
currently would look to consult on significant policy proposals, the net 
additional cost is unlikely to be significant. 

 
PART 2 
 
The Crofting Register 
 
11. The key issue for the Commission arising from this Part of the Bill is the 

extent to which it would introduce tasks over and above those which are 
already undertaken as part of our existing regulatory and register of crofts 
work. 

 
12. Section 6 of the Bill appears to  require amendment to the existing 

processes currently undertaken when a regulatory application is received.  
At present the register is consulted on receipt of a regulatory application 
and the relevant details of the registration would be checked at that time.  
The proposed process will add some additional work on receipt of an 
application, but we would need to clarify in particular the precise nature and 
scope of the ―consistency check‖, and of any fee-handling work. 

 
13. One area of additional work is the requirement under Section 11 of the Bill 

for the Commission to notify persons mentioned in subsection (3) of that 
section. The amount of work involved in this process will vary with each 
case, and whilst the applicant will be required to provide the details of 
neighbouring tenants and the landowner, the Commission will need to 
confirm these details to ensure all necessary persons are notified.  The new 
Commission will need to devise an efficient but reliable method to ascertain 
this information, as some cases could risk generating a considerable 
amount of investigative work. 

   
14. In a relatively small proportion of cases, the Commission, having checked 

the applicants details with the existing Register of Crofts (ROC) may find a 
discrepancy.  In these circumstances the Commission will need to check 
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the history associated with the croft to ensure that the ROC is accurate. 
This would involve some additional research. 

 
15. We are assuming that no significant investment will be needed in 

Information Technology in order to achieve compatibility with the Registers 
of Scotland systems. It is further assumed that the Keeper will retain all of 
any fee charged for registration; and that the Commission will not normally 
be charged a fee for accessing information on the new Register of Crofts. 

 
PART 3 

 
Consent to be Absent 

 
16. Section 22 of the Bill allows absent crofters or owner-occupiers to apply for 

consent to be absent from the croft.  Subsection (5) requires the 
Commission to make a decision on such an application within 28 days. 

 
17. The main concern here is one of capacity to deal with a large ―pulse‖ of 

applications. There could be significant one off pressure on the Commission 
associated with this duty.  Currently the Commission is resourced, through 
the new Strengthening Crofting team,  to taking absentee action on about 
150 cases per year, and the Commission has control over the workload 
management.  Under the new proposals the flow of work into the 
Commission could become reactive as a result of absentee tenants 
requesting consent from the Commission to be absent.  In these 
circumstance the Commission would, under the Bill proposals, have a duty 
to take action in 3 steps with each step being allocated tight statutory time 
limits. As a result the Commission may face workload management 
pressure (which it might to a certain extent mitigate through employing and 
training additional staff on a short term basis.)  

 
18. There are currently 1462 tenants known to be in this category and the work 

load pulse will depend on the percentage that apply for consent at any one 
time.  In the event of an initial pulse arising, the workload would likely 
thereafter settle to a relatively steady rate.  

 
19. One key unknown here is how the new Commission‘s Plan might propose 

to deal with applications for consent to be absent, in terms of the policies 
and considerations which would inform the Commission‘s decisions on 
when and on what conditions to grant consent.  

 
Misuse And Neglect  (Breaches Of The Statutory Conditions) 

 
20. Section 26 provides details on the Enforcement of Duties of Crofters and 

Owner Occupiers while 26 B sets out the process for dealing with 
Suspected Breaches of Duty. These relate to the statutory conditions of 
tenure defined in Section 5 of the Bill. 

 
21. The Bill significantly changes the Commission‘s role in terms of neglect and 

misuse from the current situation as provided in the 2007 Act. At present 
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the Commission only acts when a complaint is received, and the decision 
making body is the Scottish Land Court. The Bill introduces a new duty on 
the Commission, that it must, unless they consider that there is good 
reason not to, give the relevant person written notice informing the person 
that the Commission consider that a duty is not being complied with. 

 
22. It is extremely difficult to estimate the number of cases we could expect to 

deal with in any one year. Furthermore, it is unclear how the Commission 
would identify potential cases of neglect and misuse.  As a guide it is 
estimated that of the 18,000 registered crofts, 14,000 are occupied and 
some 8-10,000 worked.  . Currently the Commission has not allocated any 
definite resources to this type of work; so any concerted programme of 
action to tackle neglect and misuse would require to be accommodated 
within, say, whatever succeeds the Strengthening Crofting team.  It does 
appear that the new Commission would be able to choose the pace at 
which it addressed this work, but without significant resources allocated to it 
progress would risk being slow.  In a number of cases absenteeism and 
neglect may be linked.    

 
PART 4 

 
Enlargement of Crofts 

 
23. Section 30 of the Bill provides that  an owner and crofter may apply jointly 

to the Commission for a direction to enlarge a croft. At present this can be 
done by agreement without the Commission being required to make a 
direction.  However, we do not expect this new duty to be onerous. 

 
Obtaining Commission approval or consent 

 
24. Section 31 introduces changes to the special and general conditions on 

notification of applications to the Commission under Section 58A of the 
1993 Act.  Whilst special conditions have been removed, two additional 
general conditions have been added which are: the residency/use of land 
requirement and any plan of the Commission under section 2C. The net 
impact of these changes is not predictable, but the new Commission will 
need to address these changes in its Plan, with a view to achieving efficient 
decision making processes in respect of regulatory applications. . 

 
 
 
 
 

25. PART 5 
 

Additional Provisions 
 

26. Section 34 provides for incidental, supplementary or consequential 
provisions to be introduced by order.  Any cost implications of such orders 
would naturally need to be assessed at the time. 

253



Rural Affairs and Environment Committee, 4th Report, 2010 (Session 3) — 
Annexe B 

 130 

 
SCHEDULE 1 

 
Elections 

 
27. Paragraph 7 envisages the election of members of the Commission.  

Provision of £25,000 has been made to enable the Commission to compile 
an electoral roll and this seems sufficient to cover any costs to the 
Commission.   

 
Staff and employees 

 
28. Paragraph 10 of Schedule 1 would allow the new Commission, in addition 

to being serviced by Scottish Government staff as at present, employ its 
own staff as the Commission consider appropriate.  However, this power is 
limited by Ministerial direction.  

 
29. It is not possible to predict how (if at all) the new Commission might choose 

to make use of that power. However, it is worth noting that at present the 
Commission‘s staff come within the ambit of Scottish Government payroll, 
human resources and related services provided centrally and this would 
continue for Scottish Government staff provided to the Commission.. 
However, should the new Commission employ some of its staff directly, 
they would presumably need to make arrangements for such services as 
payroll management, human resources and pay negotiations.  This would 
be done in accordance with the principles of efficient government which 
encourages shared services.  

 
SCHEDULE 2 

 
Requirement to determine all assignations 

 
30. Schedule 2, paragraph 3 (7) (2) of the Bill repeals subsection (2) of section 

8 the Crofters (Scotland) Act 1993. One effect of this is that the 
Commission would need to determine all types of assignation. This is likely 
to lead to some additional casework, although it is difficult to estimate the 
impact of this, especially since it would be open to the new Commission, as 
part of its Plan, to adopt certain policies for some types of assignations 
which could lead to those being on average faster to process than others. 
There is no discretion in terms of timing: if an application is received the 
Commission must determine it. 

 
 
FINANCIAL MEMORANDUM: UNIT COSTS 

 
31. The Memorandum includes some estimated Unit Costs for various types of 

regulatory applications (page 25, paragraph 120 of Financial 
Memorandum). These figures were taken from the Crofters Commission 
Annual Report. They represent rough estimates based on best information 
at the time, and they all include an allocation on a percentage basis of fixed, 
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administration and other costs.  Since then, the Commission has introduced 
a new time recording system which will allow more accurate and detailed 
task-based data. The Commission is also well down the road of reviewing 
all of its processes and procedures, which should among other benefits 
contribute to reducing unit costs on at least some types of regulatory work. 
The Commission is also due by the end of February 2010 to co-locate with 
Scottish Natural Heritage and others to Great Glen House, which will lead 
to year on year savings on rental expenditure as well as providing new 
opportunities for shared services.  

 
N Reiter 
Chief Executive 
Crofters Commission 
28 January 2010 

 

SUBMISSION FROM REGISTERS OF SCOTLAND 

Consultation 
 

1. Did you take part in the Scottish Government‘s consultation exercise for the 
Bill, if applicable, and if so did you comment on the financial assumptions 
made?  
 
No. (Registers of Scotland previously provided financial estimates to the SG 
Future of Crofts Team on anticipated capital and running costs of the 
proposed Crofting Register and the potential level of registration fee 
required to cover those costs. Those estimates were referenced in the 
consultation exercise run by SG.) 

 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum?  
 
Yes. 

 
3. Did you have sufficient time to contribute to the Scottish Government‘s 

consultation exercise?  
 
Yes.  

 
 
 
 
 
Costs 
 

4. If the Bill has any financial implications for your organisation or people your 
organisation represents, do you believe that these have been accurately 
reflected in the Financial Memorandum?  If not, please provide details.  
 
Yes.  
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5. Are you content that your organisation, or people your organisation 

represents, can meet the financial costs associated with the Bill?  If not, 
how do you think these costs should be met?  
 
The Bill proposes that the capital and set up costs for the Crofting Register 
will be met by Scottish Government and that the annual running costs for 
the register be covered by registration fees payable by parties applying for 
a registration.  We are content with those proposals.  

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over which 
such costs would be expected to arise?   
 
Yes.  

 
Wider Issues 
 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum?  
 
Registers of Scotland's interest is limited to the provisions regarding a new 
Crofting Register. We are content the associated costs are accurately 
reflected.  
 

8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If 
so, is it possible to quantify these costs?   
 
An application to register a croft in the Crofting Register for the first time will 
require to be accompanied by a plan depicting the boundaries of the croft. 
Registers of Scotland will provide guidance on the criteria such a plan must 
meet. The Bill does not prescribe how crofters obtain such a plan and there 
is no requirement that the plan be drawn up by a surveyor or other land 
professional. We would intend to offer to supply to crofters an extract of the 
Ordnance Survey map on which the croft boundaries could be depicted. 
The cost to the crofter should they wish to purchase such a map from 
Registers of Scotland would be in the region of £15. 
   
Based on the Bill as it presently stands and our discussions with SG we do 
not envisage any further additional costs relating to the Crofting Register, 
other than those documented in the Financial Memorandum. We are not in 
a position to comment on the other matters covered by the Bill.    

 
SHEENAGH ADAMS 
Keeper of the Registers of Scotland 
 
11 January 2010 
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SUBMISSION FROM SCOTTISH LAND COURT 

Consultation 
 

1. Did you take part in the Scottish Government‘s consultation exercise for the 
Bill, if applicable, and if so did you comment on the financial assumptions 
made? 

 
Yes 

 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum?  
 

To an extent, but the comments made during the consultation exercise 
were in very general terms.  We have given further thought to the financial 
implications now that the Bill and its accompanying documents have been 
published and this is reflected in our comments below.  

 
3. Did you have sufficient time to contribute to the Scottish Government‘s 

consultation exercise? 
 

Yes 
 

Costs 
 

4. If the Bill has any financial implications for your organisation or people your 
organisation represents, do you believe that these have been accurately 
reflected in the Financial Memorandum?  If not, please provide details. 
 
The financial implications of the Bill for the Scottish Land Court are entirely 
dependent on the number of applications to the Court which the legislation 
generates. This is very difficult to predict and this is acknowledged in 
paragraphs 136, 142, 149 and 158 of the Financial Memorandum.  
 
In relation to part 2 of the Bill, the Court‘s experience is that there is a good 
deal of uncertainty about the precise boundaries of many crofts. The 
requirement for registration will bring to light cases where neighbouring 
crofters are not in fact agreed as to their boundaries, but where, for one 
reason or another, the dispute is dormant.  The number of appeals will 
depend on a variety of factors including the personal circumstances and 
attitudes of the people involved and the perceived value of the land in 
question. 
 
The Court does have some concern that the figures given in paragraph 142 
of the Memorandum may underestimate the possible number of registration 
applications and accordingly the possible number of appeals to the Court, 
at least in the first few of years of operation of the Crofting Register. In 
2009, for example, the Court received 224 and disposed of 235 
applications.  Of the latter, 155 were for resumption of a croft or part of a 
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croft (including resumptions from common grazings) and another 48 were 
applications of various types relating to crofts.  This suggests there could be 
another 200 or so events per year triggering first registration resulting from 
applications to the Court, in addition to those triggered by applications to 
the Crofters Commission.  
 
The figures in paragraph 142 are also based on the ―normal‖ situation.  
However the various events specified in the Bill that will trigger first 
registration include the transfer of ownership of the land on which the croft 
is situated, an event which at present does not automatically generate an 
application to the Crofters Commission or the Land Court. The change of 
ownership of an estate which has a large number of crofts could potentially 
result in a large number of applications for first registration requiring to be 
dealt with at the same time.  If a significant proportion of these were 
appealed to the Court it would obviously be an additional pressure on the 
Court‘s resources, which would be difficult to plan for in advance. 
 
The Financial Memorandum estimates that perhaps 2% of registration 
applications may be appealed to the Land Court.  It does not explain why 
the figure of 2% has been chosen and the Court has no way of knowing 
whether or not this is an accurate prediction.  
 
It should however be noted that, if there are 1500 registration applications, 
a 2% appeal rate would result in around 30 additional cases for the Court.   
If the appeal rate turned out to be 5%, this would represent 75 additional 
cases per year, which would increase the Court‘s total workload by about a 
third. Using the average figure of £3000 per appeal given in the 
Memorandum, this would give a projected additional cost to the Court of 
£225,000, assuming that all go to a hearing.  A proportion of appeals to the 
Court do settle prior to a hearing, but these still involve the Court in 
considerable administrative work.  
 
In relation to part 3 of the Bill, the majority of appeals mentioned in 
paragraph 149 could probably be heard in Edinburgh.  This would result in 
some saving in terms of travel and subsistence costs for members and staff 
of the Court, as compared with boundary disputes, where the Court would 
normally travel to inspect the site and hold the hearing in a local venue. 
There would however still be administrative costs associated with 
processing the appeal and additional demands on the judicial resources of 
the Court. 

 
5. Are you content that your organisation, or people your organisation 

represents, can meet the financial costs associated with the Bill?  If not, 
how do you think these costs should be met? 

 
Although the Court would be able, other things being equal, to absorb a 
small increase in its current workload, it seems likely that in the first few 
years of operation of the Crofting Register there would be additional 
demands on the Court which would require some extra judicial and 
administrative resources to be provided. If the 75 additional cases a year 
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mentioned above proved to be an accurate prediction this might translate 
into a requirement for an additional clerk and another member of the Court 
to be appointed. The longer term cost implications of the Bill are hard to 
predict. 
 
The financial costs of the Court are currently met by the Scottish 
Government from the Justice vote, partly off set by the fees charged for 
applications to the Court. Additional costs would require to be met either by 
the Scottish Government or from an increase in fees. 

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over which 
such costs would be expected to arise? 
 
See comments above. 

 
Wider Issues 
 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum?  
 
We are not sure that the Memorandum properly reflects the possible costs 
to crofters of preparing adequate plans of their holdings. It is noted that the 
Registers of Scotland are to provide a map but it is not clear whether this 
will be sufficiently detailed for all circumstances, particularly where there is 
disagreement. 
 
The costs of advertising as required by section 11(6)(a) do not seem to 
have been included in the calculation of the costs to applicants for 
registration.  

 
8. Do you believe that there may be future costs associated with the Bill, for 

example through subordinate legislation or more developed guidance?  If 
so, is it possible to quantify these costs?   

 
The exercise by Scottish Ministers of the power to specify other steps which 
trigger registration could have the result of increasing the number of 
applications to the Court.  At this stage it is not possible to quantify what 
additional costs that might generate. 

 
 

SUBMISSION FROM SCOTTISH LEGAL AID BOARD 

Consultation 
 

1. Did you take part in the Scottish Government‘s consultation exercise for the 
Bill, if applicable, and if so did you comment on the financial assumptions 
made? 
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The Scottish Legal Aid Board (―the Board‖) was not consulted and did not 
take part in the Scottish Government‘s consultation exercise on the Bill. 
When formulating the Financial Memorandum, the Scottish Government 
consulted with the Board. 

 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum?  
 

The advice provided by the Board to the Scottish Government has been 
included in the Financial Memorandum. 

 
3. Did you have sufficient time to contribute to the Scottish Government‘s 

consultation exercise? 
 

Not applicable. 
 

Costs 
 

4. If the Bill has any financial implications for your organisation or people your 
organisation represents, do you believe that these have been accurately 
reflected in the Financial Memorandum?  If not, please provide details. 

 
The estimated costs of the Bill have been accurately reflected in the 
Financial Memorandum. The actual costs to the Legal Aid Fund are 
dependant on the number of applications for legal assistance. 

 
5. Are you content that your organisation, or people your organisation 

represents, can meet the financial costs associated with the Bill?  If not, 
how do you think these costs should be met? 

 
As the Legal Aid Fund is not cash limited, any increase in legal aid costs 
will be met by the Scottish Government. There will be no additional 
administrative costs for the Board arising from the additional civil legal aid 
or advice and assistance applications. 

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over which 
such costs would be expected to arise? 

 
The effect on the Legal Aid Fund is dependent on the number of 
applications. The estimates used are reasonable. 

 
Wider Issues 
 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum?  

 
Not applicable. 
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8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If 
so, is it possible to quantify these costs?   

 
Not known. 
 
11 January 2010 
 

 

SUBMISSION FROM SCOTTISH RURAL PROPERTY AND BUSINESS 
ASSOCIATION LTD 

Response from the Scottish Rural Property and Business Association 
Limited (SRPBA) to the Questionnaire issued by the Finance Committee of 
The Scottish Parliament concerning the Financial Memorandum produced to 
accompany the Crofting Reform (Scotland) Bill. 
 
Introduction 
 
The SRPBA is a membership organisation, uniquely representing the interests of 
landowners and land managers in Scotland. As such, its membership includes 
those with crofting interests, including professionals who advise both crofting 
landlords and crofters. Accordingly, the SRPBA‘s interest in responding to this 
Consultation is on behalf of members who will be affected by the provisions 
contained within the Crofting Reform Bill. 
 
 
 
 
 
CONSULTATION 
 
1  Q. Did you take part in the Scottish Government’s consultation exercise 
for the Bill, if applicable, and if so did you comment on the financial 
assumptions made? 

A. Yes 
 
2  Q. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum? 
 A. No (see below) 
 
3  Q. Did you have sufficient time to contribute to the Scottish Government’s 
consultation exercise? 

A. Yes 
 
COSTS 
 
4  Q. If the Bill has any financial implications for your organisation, or people 
your organisation represents, do you believe that these have been 
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accurately reflected in the Financial Memorandum? If not, please provide 
details. 

A. With regard to the issue of registration, the SRPPBA submits that the 
process is unduly cumbersome and that the financial implications are not fully 
recognised.  It is unreasonable that the acquirer of an estate should be expected 
to meet the costs of registration of each croft.  This would mean long delays which 
would not be in the interests of good estate management.  Further detail in relation 
to this issue is provided in the response to Question 8 (4) below.  

 
These costs have been likened by certain members of the SRPBA to an 

additional tax on a new estate owner. There is concern that not only may the 
perceived additional costs be deducted from the price a purchaser is willing to pay, 
therefore leading to a reduction in value of the estate to the seller, but also that the 
additional administration and uncertainty may detract from a willingness to enter 
into negotiations for purchase.  
  
5  Q. Are you content that your organisation, or people your organisation 
represents, can meet the financial costs associated with the Bill? If not, how 
do you think they should be met? 
 A. There is concern within the membership of this organisation that on transfer 
of ownership of the estate, there will be a requirement to register all crofts at the 
acquirer‘s expense. Written evidence will be given to the Rural Affairs Committee 
concerning this issue, but it is relevant to point out that it is not fair and equitable 
that the acquirer of the estate (whether or not for value) should have to meet costs 
associated with matters outwith his/her control, namely potential disputes between 
crofters as to boundaries. These costs should be met by the individual crofters 
concerned.   
 
 
6  Q. Does the Financial Memorandum accurately reflect the margins of 
uncertainty associated with the estimates and the timescales over which 
such costs would be expected to arise? 
 A. No, the SRPBA does not believe that the Financial Memorandum accurately 
reflects the margins of uncertainty associated with the estimates and the 
timescales over which such costs would be expected to arise. It is submitted that 
insufficient detail has been given and reference is made to the answer to Question 
8 below. 
 
WIDER ISSUES 
 
7.  Q.  If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum? 
 A.  See answer to 8 (1) below 
 
8.  Q. Do you believe that there may be future costs associated with the Bill, 
for example through subordinate legislation or more developed guidance? If 
so, is it possible to quantify these costs? 
 A.  

1) The legislation concerned with Crofting is already cumbersome and 
extremely difficult to follow, even for professionals and those familiar with 
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the legislation. If this Bill is enacted, another layer of legislation will be 
introduced. It is reasonable to assume that it will be necessary to 
consolidate all the legislation in due course, which will involve considerable 
additional expense in the consultation and wider parliamentary process, the 
costs of which cannot be quantified by this organisation.  Indeed, it is 
considered that the sums already expended from the public purse in 
connection with the preparations for this Bill, along with the proposed costs 
for the increase in costs associated with the Crofting Commission, the 
election process and the capital costs in connection with the proposed 
Crofting Register are disproportionate to the extent of reforms being 
proposed in this Bill.  

 
2) It is submitted that the costs estimated in connection with the elections 

(para 118) have been underestimated. The Memorandum states that one 
letter will be sent to every registered crofter. No mention is made of the 
likely requirement for follow up letters and general chasing up to enable an 
accurate electoral roll to be established, all of which will increase staff time 
and associated administrative costs. This submission is based on previous 
experience of the Crofters Commission by our members. 

 
3) The removal of crofting grants to the Rural Payments and Inspection 

Directorate and Crofting Community development to HIE will split crofting 
overview and support, and is likely to increase costs and reduce efficiency. 

 
4) It is submitted that the costs estimated in connection with the registration         

process (paras 140-141) have been underestimated and, indeed, appear to 
be lacking in accurate detail: 

 
I. It is stated that ―Where an estate comprises a large number of crofts, 

this may represent a significant amount. However, it is considered that 
the landowner will know the extent of the croft for which they receive 
rent and may benefit from reduced fees where they register all crofts in 
an estate in one transaction.‖ This statement is vague and uncertain; 
there is nothing more than a possibility that there will be reduced fees. 
This should be made clear in the Bill and debated.   

 
II. This statement is flawed in that many landowners may not know the   

extent of all the crofts on the estate. Any requirement on an acquirer 
following a transfer of the ownership of the estate to attend to the 
registration will normally necessitate considerable investigation, 
discussions with the crofters involved (which may lead to disputes in 
which the acquirer has no formal interest) all of which will lead to 
considerable additional professional costs. A purchaser of a whole 
estate may not have access to sufficient information to enable him to 
make the registration properly, especially if changes to management 
occur at the time of the transfer. This has not been considered in the 
Memorandum.  

 
III. The SRPBA is concerned that, as the proposed Register is to be a 

Crofting   Register, it is truly a register of tenants‘ interests. The estate 
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owners are obliged, on change of ownership, to ensure registration in 
either the Register of Sasines or the Land Register and pay an 
appropriate fee, based on value. It is inequitable to require the owners 
to meet the costs, which cannot be quantified, in resolving disputes 
between individual crofters. Indeed, SRPBA has concerns that the 
Government has stated that it is an opportunity to have a number of 
crofts registered at the estate owner‘s expense. There appears to be a 
fundamental misapprehension that these costs can be met out of 
rental income from the crofts. In an indicative analysis of five crofting 
estates, rents averaged between £12 and £30 per croft, compared with 
a proposed fee for registration in the Crofting Register of between £80 
and £130, plus the necessary professional costs as mentioned above. 

 
IV. At a fee of between £80 and £130, an estate comprising 100 crofts will 

require a payment of between £8000 and £13000 by way of fees, in 
addition to the professional costs as mentioned and also in addition to 
the registration fee for the entry in the Register of Sasines or Land 
Register and Stamp Duty Land Tax as appropriate. 

 
V. It is submitted that paras 143-146 have failed to address specific costs. 

It is further submitted that para 146 is flawed in that, in the event that 
the Bill is enacted, it is likely that there will be an increase in objections 
and a consequent implication for resources.    

 
Submitted by the SRPBA 21 January 2010  
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ANNEXE C - EXTRACTS FROM MINUTES OF THE RURAL AFFAIRS AND 
ENVIRONMENT COMMITTEE 
 

30th Meeting, 2009 (Session 3), Wednesday 2 December 2009 
 

Crofting legislation: The Committee considered its approach to forthcoming 
legislation on crofting and agreed that the clerks should issue a call for written 
evidence following introduction of the bill; to authorise the Convener to make bids 
to the Conveners Group (and where necessary the Parliamentary Bureau) for any 
fact-finding visits or external meetings held as part of the Committee's scrutiny of 
the bill; to delegate to the Convener responsibility for arranging for the SPCB to 
pay, under Rule 12.4.3, any expenses of witnesses in respect of consideration of 
this bill; and to hold agenda items involving witness selection, visits and external 
meetings, the review of evidence and the consideration of drafts of the 
Committee's Stage 1 report on the bill in private at future meetings. 
 

31st Meeting, 2009 (Session 3), Wednesday 16 December 2009 
 
Work programme (in private): The Committee considered its work programme in 
relation to the Crofting Reform (Scotland) Bill, forthcoming European issues, and 
the possible commissioning of research on aspects of the Land Reform (Scotland) 
Act 2003. The Committee agreed the timetable for consideration of the Crofting 
Reform (Scotland) Bill at Stage 1 including possible external meetings and visits; 
to seek to appoint an adviser; and a list of possible witnesses to invite to give 
evidence at future meetings. The Committee agreed to write to the Convener of 
the European and External Relations Committee in response to the call for views 
on the Lisbon Treaty. The Committee also agreed to submit a specification to the 
Conveners Group to commission research on the provisions on access and on the 
right to buy in the Land Reform (Scotland) Act 2003. 
 

1st Meeting, 2010 (Session 3), Thursday 7 January 2010 
 
Crofting Reform (Scotland) Bill (in private): The Committee agreed a ranked list 
of candidates for appointment as adviser in connection with its Stage 1 scrutiny of 
the Bill. 
 

2nd Meeting, 2010 (Session 3), Wednesday 20 January 2010 
 
Crofting Reform (Scotland) Bill: The Committee took evidence on the Bill at 
Stage 1 from— 
 

Professor James Hunter CBE FRSE, Director, University of the Highlands 
and Islands Centre for History; 
 
Bruce Beveridge, Deputy Director, Rural Communities Division, Lyndsey 
Cairns, Policy Adviser, Rural Communities Division, Iain Dewar, Bill Team 
Leader, Rural Communities Division, and Alexander McNeil, Solicitor, Rural 
Affairs Division, Scottish Government. 
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The Scottish Government officials agreed to provide the Committee with 
supplementary information on a number of issues. 
 
Crofting Reform (Scotland) Bill (in private): The Committee reviewed the 
evidence heard earlier in the meeting. 
 

3rd Meeting, 2010 (Session 3), Wednesday 10 February 2010 
 
Crofting Reform (Scotland) Bill: The Committee took evidence on the Bill at 
Stage 1 from— 
 

Sir Crispin Agnew; 
 
Simon Fraser; 
 
Keith Graham, former Principal Clerk to the Scottish Land Court; 
 
Dr Jean Balfour, Chair, Crofting Group, and Richard Blake, Legal Adviser, 
Scottish Rural Property and Business Association; 
 
Jonathan Hall, Head of Rural Policy, National Farmers' Union Scotland; 
 
Marina Dennis, Vice-Chair, Scottish Crofting Federation. 
 

Jim Hume MSP declared an interest as a member of the National Farmers' Union 
Scotland and the Scottish Rural Property and Business Association. 
 
Crofting Reform (Scotland) Bill (in private): The Committee reviewed the 
evidence heard earlier in the meeting. 
 
Crofting Reform (Scotland) Bill (in private): The Committee agreed its 
approach to the scrutiny of the Bill for the remainder of Stage 1. 
 

4th Meeting, 2010 (Session 3), Tuesday 23 February 2010 
 
Crofting Reform (Scotland) Bill: The Committee will took evidence on the Bill at 
Stage 1 from—  

Alistair Maciver, Crofter, Rogart; 

John MacKenzie, Crofter, Assynt; 

Jim McPherson, Crofter, Caithness; 

Councillor Jim McGillivray, Highland Council; 

Iain Maciver, Estate Factor, The Stornoway Trust; 

Drew Ratter, Convener - Commissioner Northern Isles and Caithness, and 
Nick Reiter, Chief Executive, Crofters Commission. 
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5th Meeting, 2010 (Session 3), Tuesday 2 March 2010 

 
Crofting Reform (Scotland) Bill: The Committee took evidence on the Bill at 
Stage 1 from—  

Jane Brown, Crofter, Member, Committee of Inquiry on Crofting; 

Peter Dodge, Crofter; 

Duncan Gray, Crofter, Area Assessor for the Crofters Commission; 

Norman Leask, Crofter; 

Jim Nicolson, Crofter, Area Assessor for the Crofters Commission; 

John Watt, Director of Strengthening Communities, Highlands and Islands 
Enterprise; 

Andrew Thin, Chair, Scottish Natural Heritage; 

Kenn Allan, Land Surveyor, and Douglas Irvine, Business Development 
Manager, Economic Development Unit, Shetland Islands Council. 

 
6th Meeting, 2010 (Session 3), Wednesday 10 March 2010 

 
Crofting Reform (Scotland) Bill: The Committee took evidence on the Bill at 
Stage 1 from— 

John King, Registration Director, and Andy Smith, Deputy Keeper, 
Registers of Scotland; 

Roseanna Cunningham MSP, Minister for Environment, Bruce Beveridge, 
Deputy Director, Rural Communities Division, Iain Dewar, Bill Team Leader, 
Rural Communities Division, and Heather Wortley, Solicitor, Legal 
Directorate, Scottish Government. 

The Committee agreed to seek further clarification on certain matters arising in 
evidence from the Registers of Scotland and the Minister. 

The Committee agreed to take further evidence from the Minister and Government 
officials at an additional meeting on Wednesday 17 March. 

Crofting Reform (Scotland) Bill (in private): The Committee considered the 
evidence heard earlier in the meeting. 

7th Meeting, 2010 (Session 3), Wednesday 17 March 2010 
 

Crofting Reform (Scotland) Bill: The Committee took evidence on the Bill at 
Stage 1 from— 
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Roseanna Cunningham MSP, Minister for Environment, Bruce Beveridge, 
Deputy Director, Rural Communities Division, Iain Dewar, Bill Team Leader, 
Rural Communities Division, and Heather Wortley, Solicitor, Legal 
Directorate, Scottish Government. 

The Minister agreed to provide the Committee with supplementary information. 

Crofting Reform (Scotland) Bill (in private): The Committee considered the 
evidence heard earlier in the meeting. 

8th Meeting, 2010 (Session 3), Wednesday 24 March 2010 

Crofting Reform (Scotland) Bill (in private): The Committee considered a draft 
Stage 1 report. 

9th Meeting, 2010 (Session 3), Wednesday 14 April 2010 

Crofting Reform (Scotland) Bill (in private): The Committee considered a draft 
Stage 1 report. 

10th Meeting, 2010 (Session 3), Wednesday 21 April 2010 

Crofting Reform (Scotland) Bill (in private): The Committee considered a draft 
Stage 1 report. 

11th Meeting, 2010 (Session 3), Wednesday 28 April 2010 

Crofting Reform (Scotland) Bill (in private): The Committee agreed the Stage 1 
report subject to further revisions being made. 
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ANNEXE D – ORAL EVIDENCE AND ASSOCIATED WRITTEN EVIDENCE  

Annexe D includes Official Reports of oral evidence taken by the Committee, along 
with written evidence received from those who also gave oral evidence. 

20 January (2nd Meeting, 2010 (Session 3)) 
  
Written evidence: 

Professor James Hunter  
Professor James Hunter, additional submission  
Letter from the Scottish Government 05 February 2010  

  
Official Report 
 
10 February (3rd Meeting, 2010 (Session 3)) 
  
Written evidence: 

Sir Crispin Agnew of Lochnaw BT QC  
Simon Fraser  
Scottish Rural Property and Business Association  
National Farmers' Union Scotland  
Scottish Crofting Federation  

 
Official Report 
 
Supplementary written evidence: 

Sir Crispin Agnew of Lochnaw BT QC  
Scottish Rural Property and Business Association  
Scottish Crofting Federation  

  
23 February (4th Meeting, 2010 (Session 3)) 
  
Written evidence: 

Alistair Maciver  
John MacKenzie 
John MacKenzie - response to Scottish Government's consultation on draft 
Crofting Reform (Scotland) Bill  
James McPherson 
Highland Council  
Stornoway Trust 
Crofters Commission  

 
Official Report 
 
Supplementary written evidence: 

Alistair Maciver  
James McPherson  
Councillor Jim McGillivray, Highland Council  
Crofters Commission  
Crofters Commission 
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02 March (5th Meeting, 2010 (Session 3)) 
  
Written evidence: 

Norman Leask 
Jim Nicolson  
Highlands and Islands Enterprise 
Scottish Natural Heritage  
Shetland Islands Council (Economic Development Unit)  

 
Official Report 
 
Supplementary written evidence:  

Scottish Natural Heritage  
  
10 March (6th Meeting, 2010 (Session 3)) 
  
Written evidence: 

Registers of Scotland  
Letter from the Scottish Government 04 March 2010  

 
Official Report 
 
Supplementary written evidence: 

Registers of Scotland  
 

17 March (7th Meeting, 2010 (Session 3)) 
 

Official Report 
 
Supplementary written evidence: 

Letter from the Scottish Government 23 March 2010  
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM PROFESSOR JAMES HUNTER  
 
I have been asked to give evidence to the committee on Wednesday 20 January 
2010. I am director of the UHI Centre for History, Dornoch, Sutherland. I have written 
extensively about the evolution of crofting, principally in my books, The Making of the 
Crofting Community (first published in 1976, with a new edition in 2000 and with a 
further new edition due this year) and The Claim of Crofting (published in 1991). I 
have also had active involvements with crofting and with the Highlands and Islands 
more generally. For example, from 1985 until 1990 I was director of the Scottish 
Crofters Union (now the Scottish Crofting Federation) which I helped to establish, 
and between 1998 and 2004 I was chairman of Highlands and Islands Enterprise. 
This statement summarises the historical development of crofting and touches on the 
historical background to problems that the Crofting Reform Bill attempts to address. 
 
Crofting took shape in the years around and after 1800. Its emergence was bound 
up with the eighteenth-century collapse of clanship and the subsequent 
transformation of clan chiefs into commercially-minded landlords whose standing, 
once reliant on the number of fighting men their lands supported, now depended on 
their capacity to raise cash from their estates. 
 
There were two main sources of such cash. One was wool – needed to clothe the 
UK’s burgeoning urban population. The other was kelp – an industrial alkali made 
from seaweed and, in the early 1800s, an even more lucrative commodity than wool. 
 
To make way for the large-scale sheep farming which answered the demand for 
wool and provided Highland lairds with greatly increased rents, thousands of families 
were removed, or cleared, from inland areas and relocated on the coast. There 
settlements in which arable land had formerly been held in common were now 
divided into crofts, each occupied by a single family. Crofts were seldom more than a 
few acres in extent. This was to ensure that their occupants could not make a 
livelihood from agriculture but would be forced to join the huge seasonal workforce 
needed for kelp harvesting – a miserable business involving wading into icy waters 
to cut the growing seaweed. 
 
From the outset, then, crofts were intended to be, from an agricultural perspective, 
part-time units. Most of them remain so today. 
 
As well as dividing pre-existing settlements into crofts, landlords deposited evicted 
families in coastal localities that had not been previously cultivated. In such localities 
crofts had to be created from scratch. 
 
There were parts of the Highlands and Islands, such as Sutherland and Shetland, 
where crofters were expected to become fishermen rather than kelpers – but the 
principle of manipulating the tenure system to force people into providing their lairds 
with a workforce was everywhere the same. 
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Although arable, or inbye, land was thus divided into individually-tenanted crofts, 
pasture land or hill grazings continued, as in the pre-clearance era, to be held in 
common. This is still the case. 
 
Much is now made of the attractions of the crofting way of life. But the first recipients 
of crofts, many of them cleared from more productive areas, were deeply resentful of 
what was done to them by their lairds. Many people preferred to emigrate rather than 
become crofters. However, their departure was resisted by their landlords – who 
feared the loss of a kelping workforce and who, with government backing, took 
legislative and other measures to stop emigration. 
 
During the nineteenth century’s opening decades, then, the north-west Highlands 
and Islands acquired the settlement pattern that, in its essentials, still prevails: a 
depopulated interior given over to sheep farms (and later sporting estates); a more 
thickly (once much more thickly) peopled coastal fringe in crofting occupation. 
 
Scarcely had crofting been created when, in the 1820s, with the collapse of kelp 
prices as a result of new sources of alkali becoming available, the crofting system 
lost – from a landowning standpoint – its raison d’être. Crofters now became what 
commentators of the time called ‘a redundant population’. Their departure overseas, 
though earlier resisted, was now encouraged by both landlords and government. 
 
In the absence of kelp-derived earnings, and lacking the capital to get into fishing, 
crofters, often too impoverished to emigrate, were thrown back on to the meagre 
resources of their crofts. There they turned to the one crop that could be grown on a 
croft in sufficient quantity to come close, in good years, to feeding a family. This crop 
was the potato – soon almost the sole source of nutrition. 
 
In the later 1840s, potatoes failed repeatedly because of blight. Famine resulted. 
Contemporary accounts – dealing in ‘children with melancholy looks, big-looking 
knees, shrivelled legs, hollow eyes [and] strangely swollen bellies’ – underline the 
fact that conditions in crofting areas were then akin to those now confined to the 
most deprived parts of Africa. 
 
Famine was accompanied by further clearances – sometimes supplemented by 
enforced and subsidised emigration. By the 1850s, however, a sort of stability had 
been reached. Virtually all the areas that could profitably be allocated to sheep 
farmers had been so allocated. Remaining crofters occupied only a small proportion 
of the available land – even surviving townships having usually been deprived of 
some of their grazings and those same townships made still more congested by the 
common estate management practice of subdividing already tiny crofts in order to 
accommodate refugees from localities that had been cleared entirely. 
 
As is still the case, crofters, unlike tenant farmers, had no leases – renting their 
crofts on a year-by-year basis. Also unlike tenant farmers, whose landlords were 
responsible for the provision of homes and buildings on farms, crofters, and this too 
remains the case, had to construct their own homes and provide their own byres, 
etc.  
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Even when wholesale clearance ended in the 1850s, individual evictions were easily 
arranged and remained common – the consequent resentment intensified by the fact 
that evicted crofters were entitled to no compensation for the loss of homes and 
other ‘permanent improvements’ they had made to their crofts. 
 
Eventually, in the 1880s, crofters rebelled. They were inspired, in part, by 
developments in Ireland where the tenurial position was similar to that in crofting 
areas and where a mass protest movement, the Irish Land League, resulted in the 
British government, then in charge of all of Ireland, passing the Irish Land Act of 
1881 which gave new rights – including security of tenure – to Irish farmers and 
smallholders. 
 
Starting at Braes in Skye in the winter of 1881-82, crofters, adopting Irish Land 
League tactics, embarked on a long series of rent strikes and land seizures. One 
outcome was a royal commission of enquiry into crofting, the Napier Commission. 
 
Napier conceded that crofters had legitimate grievances. But his commission, in 
essence, wanted to transform crofting into a farming system by conceding security of 
tenure only to tenants of the largest crofts – and by amalgamating smaller crofts into 
agriculturally viable units. This was rejected by crofters – organised now into the 
formidably effective organisation known eventually as the Highland Land League. 
The league held out for, and in the end got, a Highlands and Islands version of the 
Irish Land Act – in the shape of the Crofters Act of 1886. 
 
In 1886 all crofters, however small their crofts, were granted security of tenure – of a 
much more far-reaching variety than has ever been conceded to any other 
agricultural tenants in Great Britain. A Crofters Commission, not the forerunner of the 
present Crofters Commission but the ancestor of today’s Scottish Land Court, was 
set up and empowered, for example, to fix fair rents for crofts – this leading, after 
1886, to widespread rent reductions. 
 
All those provisions remain in force – the Land Court, for instance, still being 
empowered to fix fair rents for crofts. Those rents – often no more than £10, £20 or 
£30 a year – today seem nominal. This is because, for reasons touched on above, a 
crofting landlord is considered to have provided a crofter with no more than a small 
piece of bare land – all value, in the form of home, buildings, fences, etc., being the 
creation of the crofter and his or her predecessors. 
 
Because it deprived landlords of any meaningful control of croft land in their 
possession, the Crofters Act of 1886 was a drastic interference with property rights 
and with the market – a far more drastic interference than any government of any 
party would contemplate today. Although a tremendous crofting victory, which – by 
making further clearance and eviction impossible – guaranteed the continuation of 
crofting into the twenty-first century, the Act was nevertheless condemned as 
inadequate by crofters of the time. This was because it did not restore to crofters any 
significant amount of the land lost to them during earlier clearances. Agitation for the 
return of this land consequently continued – reaching a peak just before and after the 
First World War. 
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The result was a further series of radical legislative interventions culminating in the 
Land Settlement Act of 1919 which empowered the Board of Agriculture for Scotland 
(the ancestor of today’s SGRPID) to purchase – compulsorily if necessary – estates 
and sheep farms which were then subdivided and returned to crofting occupation. 
 
Land settlement of this type, which resulted in the creation of thousands of new 
crofts more especially in the islands, is the reason why the Scottish government, 
through SGRPID, continues to own extensive crofting estates – making government 
easily Scotland’s biggest crofting landlord. 
 
Although land settlement restored much land to crofting occupation, it did not solve 
the many economic and other difficulties confronting crofting communities. As had 
always been the case, crofts – even new crofts – were mostly small and most 
crofting families, it followed, depended on non-agricultural sources of income for the 
bulk of their livelihoods. All too often, such sources of income were unavailable. As a 
result, population – which in most crofting areas (other than the Western Isles where 
the peak came in 1914) had reached its maximum just before the 1840s famine – fell 
steadily as out-migration became endemic. In the 1920s and subsequently, this led 
to the emergence of a new phenomenon, the absentee crofter. 
 
Absentee tenancy did not exist in the period following the Crofters Act of 1886 – the 
security of tenure introduced by the Act being limited, reasonably enough, to crofters 
whose croft was also their home. It became possible only in 1917 when the courts, 
adjudicating on a test case, interpreted the badly drafted wording of the Small 
Landholders Act of 1911 – which supplemented and partly superseded the Act of 
1886 – to mean that security of tenure was no longer conditional on the occupancy 
of the holding to which it applied. 
 
The decades-long effort – an effort which includes the Bill now before this Committee 
– to regulate and control crofting absenteeism was made necessary, then, by a 
poorly drafted piece of legislation which, from 1917 forwards, created absentee 
rights that legislators had not intended to create. The simple solution to absenteeism 
would have been to revert to the commonsense position of 1886 – that you can only 
be the secure tenant of a piece of land which you actually occupy. Unlike all the 
other solutions that have been attempted, and unlike the solution proffered by the 
present Bill, this one would have had the merit of being both simple and workable. 
 
Faced during the 1920s, 1930s, 1940s and early 1950s with proliferating 
absenteeism and other problems, the authorities responded, by establishing, in 
1955, the present Crofters Commission. A quite different body from its 1886 
predecessor, the Commission was empowered to end the tenancies of absentees, to 
adjudicate on matters having to do with the transfer, or assignation, of croft 
tenancies, to create and maintain a register of crofts and otherwise look after crofting 
– in both the crofting and wider public interest. 
 
Few if any public bodies in Scotland have failed so continually and so conspicuously 
as the Crofters Commission to do what was asked of them by parliament. For 
example, despite the creation and maintenance of a Register of Crofts being one of 
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the most basic duties imposed on the Commission by its founding legislation, no 
effective register has ever been created – which is why it is understandable that 
crofters resent the proposal in the present Bill that they should now pay one 
bureaucracy, the Registers of Scotland, to deliver what another bureaucracy, the 
Crofters Commission (by not doing what parliament instructed it to do) has not 
delivered in more than half a century. 
 
Just as the Commission has failed to establish an effective Register of Crofts, so it 
has failed to deal adequately with absenteeism. To be fair to the Commission, it 
became clear to its principal office-holders within a few years of its formation that the 
Commission’s powers to deal with absenteeism, just like its powers to regulate the 
transfer (or assignation) of croft tenancies, were so complex, legalistic and time-
consuming as to be ineffective. It was for this reason that the Commission 
concluded, in the late 1960s, that crofting needed to set on an entirely new basis. 
 
Rather like the crofters of eighty years before, the Commission looked to Ireland for 
a answer to its problems. There the security of tenure granted by the Land Act of 
1881 had been only a transient stage on a journey to the outright owner-occupation 
brought about, when British governments still ruled Ireland, by a series of Land 
Purchase Acts which enabled government to buy out Irish landlords and transfer the 
land thus acquired to its occupiers. 
 
Hence the Crofters Commission proposal of 1968 that the same thing should happen 
in the Highlands and Islands – where, on a legislatively determined date, all land in 
crofting tenure would be bought compulsorily by the state and promtly handed on to 
its crofting occupiers. This would have brought crofting tenure, crofting law and 
crofting administration to an end and would thus have terminated the need for the 
Commission – which, in a gesture unique among quangos, was thus calling for its 
own abolition. 
 
The Commission’s advocacy of a wholesale move to owner-occupation was, of 
course, controversial. The outcome, in the shape of the Crofting Reform Act of 1976, 
was the worst possible sort of compromise. While there might have been advantages 
to be gained from universal owner-occupation, just as there might have been 
advantages to be gained from leaving matters as they were, to do as the 1976 Act 
did – enable individual crofters to opt for (a) owner-occupation or (b) a continued 
existence as secure tenants – was inevitably to create an even worse mess, not 
least in relation to absenteeism, than had prevailed before 
 
It needs underlining, in this context, that post-1976 owner-occupying crofters are not 
owner-occupiers in the commonly understood sense of that term. Because their land 
(and this is not at all what the Commission proposed in 1968) remains subject to 
crofting law, they are technically landlords of vacant crofts – i.e., crofts without 
tenants. And because, from the 1886 Act forward, provisions have existed to ensure 
that landlords of vacant crofts can be obliged to place tenants on them, the Crofters 
Commision can, in principle, force any so-called owner-occupier at any time to place 
a tenant on his or her croft. 
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It is illustrative of the Alice in Wonderland thinking inherent in this state of affairs that 
the present Bill seeks to oblige all owners of crofts to live on or near them. Needless 
to say, no such provision would be contemplated for a moment in the case of other 
owners of land. The Scottish government is presumably confident that the court of 
public opionion, to say nothing of courts of law, will see no inconsistency or injustice 
in the law of Scotland forcing the owner of a five-acre croft to reside in its immediate 
vicinity while leaving the owner of a 50,000-acre estate perfectly free to live 
permanently on the other side of the world. I do not share the government’s 
confidence.  
 
Suppose (and the family circumstances here are entirely imaginary) that I, a history 
professor in Dornoch, am left the tenancy of a croft in South Uist, say, on the death 
of my father. Once upon a time, I could only have staked my claim to the croft by 
living on it. Now I don’t have to. So I tell myself that it will be nice to retire one day to 
the family croft – or, even if I never get round to so doing, it will be equally nice for 
my daughter to have that opportunity. So I retain the tenancy – which costs me just 
£15 a year in rent. 
 
But in South Uist there are young folk in search of crofts. So the Crofters 
Commission, looking to assist them, starts absentee proceedings against me. I have 
good lawyers and those proceedings go on for ever and a day – until, in the end, I 
agree to assign the tenancy of my croft to someone else. However, I’m now looking 
to get the best offer for my tenancy and, crofts today being in demand, this comes, 
not from a young person in South Uist, but from an aspiring crofter in Surbiton. 
 
The Commission, whose powers in this matter are entirely negative, can – and do – 
veto the chap from Surbiton, but they can’t force me to sell my tenancy to even the 
most deserving individual in South Uist. So I’m left to come forward with nominee 
after nominee until, tiring of this charade and now wholly at odds with the 
Commission, I decide to exercise my purchase rights and buy the croft from the 
landlord (as crofters have been entitled to do since 1976) for fifteen times the annual 
rent – being £225. 
 
This all takes forever – just as it takes forever, all over again, when the Commission, 
as it’s entitled to do, now decides to force me, as the landlord of what’s both a vacant 
(in law) and unoccupied (in fact) holding, to place a tenant on my croft. (The present 
Bill will change the definition of a purchased croft but will leave non-resident owners 
of those crofts open to being forced by the Commission to let their crofts.) 
 
Since I’ve belatedly seen the light, or simply become fed up, I agree to let or sell my 
croft to a South Uist twenty-year-old – let’s call him Iain – who assures both me and 
the Commission that he’s determined to make a go of crofting. Unfortunately, one 
year into his occupancy of the croft Iain loses his job in South Uist and gets another 
in Glasgow where he marries and settles down. 
 
Five years on, the Crofters Commission gets round to inquiring once more into 
absenteeism in South Uist and writes to Iain asking when, or if, he intends taking up 
residence on his croft. He replies that he intends eventually to retire there, just as I 
once did, and the Commission, still looking to help aspiring crofters in South Uist, 
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starts proceedings against him ... 
 
All of this will have taken many years, occupied many hundreds of man-hours at the 
Commission, cost the public purse a small fortune and achieved precisely nothing.  
 
Since 1976 a new ingredient has been injected into the crofting mix – money. In part, 
this is the consequence of a marked upturn in Highlands and Islands prospects. The 
region’s economy has strengthened. Across much of the area, though not all of it, 
depopulation has been reversed – population being up by 20 per cent across the 
region as a whole and by much more in places like Skye. Much of this is down to in-
migration – as today, for the first time in centuries, far more people are moving into 
the Highlands and Islands than are leaving. Some of those incomers want to have 
crofts. Many of them are cash-rich. 
 
Back in the 1960s, when out-migration left hundreds of crofts vacant, the tenancy of 
a croft could be got for next to nothing. Now tenancies are being assigned, and 
‘owner-occupied’ crofts sold, for sums way beyond the reach of local people – 
especially younger local people. At the same time, further pressures on an already 
creaking system are arising from the decrofting and selling of croft land for house 
sites and the like. 
 
Much of this is paradoxical. In 1886 the market forces – in the form of landlord-
organised clearances and landlord-imposed rents – which posed a clear threat to 
crofting’s survival were fenced out of crofting in order to sustain it. 
 
Now, inside the fence thus put in place, new market forces are at work. This time the 
beneficiaries are not landlords but crofters – or some crofters. But these new market 
forces, if left unchecked, will destroy crofting as surely, maybe more surely, than 
their pre-1886 equivalents threatened to do. All of this is set out clearly and 
comprehensively in the report delivered to government by Mark Shucksmith and his 
colleagues. 
 
That report advocated a fresh start in the administration of crofting – to be achieved, 
in particular, by abolishing the Crofters Commission and making crofters themselves 
responsible for crofting’s administration and, indeed, for its survival. This would have 
been in accord with the trend towards community ownership in the Highlands and 
Islands. It would have been in accord, too, with the present Scottish government’s 
stated commitment to other forms of local control and local empowerment. 
 
Depressingly, however, all of Shucksmith’s more radical and more far-reaching 
recommendations have been set aside – ministers and their civil servants opting 
instead for a continuation of the demonstrably bankrupt and busted approach to 
crofting that has been in place since the 1950s. Hence the present Crofting Reform 
Bill which will simply add further layers of legal and bureaucratic complexity to an 
administrative structure which is already so complex as to be incapable of doing 
what it is meant to do. 
 

277



 

 

8

As the Shucksmith Report stresses, crofting has delivered many benefits to the 
Highlands and Islands and is capable of delivering more – but only if steps are taken 
urgently to control the forces now putting the continuation of crofting at risk. 
 
The present Bill may be well-intentioned. But by keeping in existence a Crofters 
Commission which has achieved little, and by opting for still more of the same in the 
shape of an additional raft of externally-imposed rules and regulations, ministers and 
civil servants seem determined to ignore the main lesson to be learned from what 
has gone before – that this sort of approach to crofting has not worked and is most 
unlikely, with or without the injection of an elected element into the Commission, to 
work in future. (This is not to criticise Crofters Commission personnel. It is simply to 
say that what is expected of them cannot be delivered.) 
 
Not the least remarkable feature of the Bill now before the committee, it needs noting 
finally, is to be found in the fact that its guiding principles are totally at odds with the 
much-advertised outlook and philosophy of the present Scottish government. Here is 
a government which constantly stresses (I think rightly) the need for our society to 
stand tall on its own feet (as is happening, incidentally, on community-owned estates 
in crofting areas). And here is the same government insisting that crofting should be 
administered from outside by a highly bureaucratic and paternalist organisation, the 
Crofters Commission, which deals (and will continue to deal) with crofting difficulties 
by sending commissioners and staff from its Inverness offices to faraway crofting 
townships where those same commissioners and their aides, by means of the 
hearings they hold there, dispense justice to the natives as if commissioners were, 
for all the world, colonial district officers in 1920s Kenya. In twenty-first-century 
Scotland we ought to be able to do a bit better than this. 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

ADDITIONAL SUBMISSION FROM PROFESSOR JAMES HUNTER 
 
 
Dealing with crofter absenteeism and decrofting 
 
Since my statement of evidence to the Committee appeared on the web, I have been 
asked how I’d propose to deal with absentee crofters. Here is my starter for ten. 
 
All the plethora of ineffective and hugely expensive rules, regulations, laws, 
processes and appeals procedures in relation to absenteeism would be swept away. 
 
Absenteeism would not be, in any sense, outlawed. Instead it would be dealt with 
through the administration of a Register of Crofts of the sort which the present Bill 
proposes to create. 
 
Each croft would appear on a properly maintained and up-to-date register. 
 
The owner or tenant of each croft would also appear on the register. (Owner here 
means what is today meant by ‘owner-occupier’ in a crofting context. It does not 
mean crofting landlord in the sense of the owner of a crofting estate.) 
 
Each owner or tenant would be required legally to re-register annually. 
 
There would be a fee payable for re-registration. 
 
In the case of owners or tenants whose crofts are also their residences, this annual 
fee would be nominal – say £5 – or zero. 
 
In the case of owners or tenants whose crofts are not their residences, the annual 
fee would be £1,200. 
 
This would be high enough to create a financial incentive, as opposed to a legal 
requirement, for absentee situations to be resolved by the absentees involved. 
 
All revenues raised by this means – which, if absenteeism is (as reported) running at 
10 per cent or more, would amount to some £2 million annually – would be used to 
assist new entrants to crofting. 
 
Obviously, an absentee could hang on indefinitely in such circumstances. But most, 
at a cost of £100 a month, would not – and those who did would be contributing 
substantially to assistance for new entrants. 
 
The annual fee could be increased if it proved ineffective at the levels suggested. 
 
People becoming absentee crofters through inheritance could be allowed one year at 
the nominal or zero charge before the higher annual charge kicked in. 

 1
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The owners/tenants of multiple crofts raise particular issues. If it were wished to 
reduce multiple occupancy, the owner/tenant/resident of a first croft could be 
charged £5 or zero. Crofts beyond the first, might have annual registration fees of, 
say, £250 for the second, £500 for the third, £750 for the third, £1,000 for the fourth – 
and so on. A crofter with four crofts would thus pay £1,500 a year, a crofter with five 
crofts £2,500, a crofter with one croft, nothing. 
 
Of course, none of this is easy. 
 
For example, crofting status would have to be defined in such a way as to make this 
status contingent on annual re-registration. 
 
And any such system would need to be in some way monitored and enforced. 
 
This requirement, however, need not lead to the re-emergence of a legal and 
administrative structure as complex as the present one – the approach described 
above being one that does not involve anyone being deprived legally of anything 
other than (in the case of absentees) potentially hefty registration fees.  
 
While I do not suggest that what’s provided here is a fully worked-up solution 
to the absentee difficulty, I do suggest that the foregoing points to there being 
alternatives (perhaps simpler and cheaper alternatives) to the approach to 
crofting taken by the present Bill – which merely advocates still more of the 
same old  legalities applied by the same old administrative structure. 
 
The issue of allegedly speculative decrofting and selling of house-sites and the like 
might be tackled in the same spirit of simplification. Decrofting for development could 
simply proceed automatically on the development in question being cleared by the 
relevant planning authority. However, this taking of land out of crofting would need to 
be recorded in the (now to be map-based) Register of Crofts and might attract a levy 
– say 20 or 25 per cent – on the developmental value (either the selling price or a DV 
valuation) of the land in question. A proportion (or even all) of the resulting (and 
potentially very substantial) revenues might be used to help with the creation of new 
crofts and new crofting settlements – thus ensuring that loss of croft land through 
decrofting would be more than offset. 

 2
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

CORRESPONDENCE FROM THE SCOTTISH GOVERNMENT 
 
 
During our appearance before the Rural Affairs and Environment Committee on 20 
January, my colleagues and I agreed to write to you on a number of issues relating to 
the Crofting Reform (Scotland) Bill. 
 
It was agreed that we would provide draft regulations relating to the proposed 
elections to the Crofting Commission before Stage 2. This will set out more of the 
details relating to the election and the voting arrangements as requested during the 
Committee meeting by Ms Gillon and Ms Murray. 
 
Ms Gillon requested more information on the right of absentee landlords to challenge 
the boundaries of crofts.  Section 12 of the Bill provides for a right of challenge to the 
registration of a croft by a person who has been notified of the registration or who 
otherwise is aggrieved by the registration of the croft.  The persons to be notified of 
the registration of a croft include the landlord of the croft.  There is no distinction 
between an absentee landlord or a resident landlord.  The policy is that the landlord 
should be notified of the registration of a croft on his land irrespective of whether he 
is resident or not.  There is no evidence that we are aware of which suggests that 
absentee landlords will seek to cause conflict by challenging the registration of crofts 
on their land. 
 
Mr Peacock and Ms Gillon sought greater clarification in respect of the provisions in 
the Bill dealing with assignations and bequests.  Assignations concern the transfer of 
a tenancy between two living people and is covered by section 8 of the 1993 Act, as 
amended.  Paragraph 3(7) of schedule 2 to the Bill amends section 8 by inserting a 
new subsection (1A) and repealing subsection (2).  The effect of repealing subsection 
(2) is to remove the “special conditions” that allow the Commission to intervene 
specifically in respect of an application for consent to assign a croft to a person who 
is not a member of the crofter’s family.  The grounds upon which the Commission can 
intervene in these cases include where the non-family assignee lives, or intends to 
live, more than 16km from the croft.  The proposed new subsection (1A) requires the 
crofter applying for consent to assign a croft to notify the Commission as to where the 
proposed assignee would intend, following any such assignation, ordinarily to reside 
and to provide the Commission with any other information it requests with the 
application.  This would be the case irrespective of whether the proposed assignee 
was a member of the crofters family or not.  The policy is not to discriminate between 
the treatment of family and non-family assignations but to require residency on or 
near the croft. 
 
Bequests relate to transfers of tenancies from the deceased to the living and is 
covered by section 10 of the 1993 Act, as amended.  Paragraph 3(9) of schedule 2 to 
the Bill amends section 10 of the 1993 Act by repealing parts of subsections (2B), 
(2C), (4E) and all of subsections (3) to (4D).  The effect of this is to remove the right 
of the landlord to object to the bequest of a croft to a person who is not a member of 
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the crofter’s family.  It is not clear why the landlord should be able to object to the 
bequest of a croft to a non-family member but not to the bequest of a croft to a family 
member.  This is considered to be iniquitous and the Government proposes to 
remove the right of the landlord to make any objection, thereby strengthening the 
right of succession. 
 
I hope that this letter provides the clarification and information sought by Committee 
members at the meeting on 20 January. 
 
 
Iain Dewar 
Crofting Bill Team Leader 
Rural Communities, Rural Directorate 
 
5 February 2010 
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Crofting Reform (Scotland) Bill: 
Stage 1 

10:40 
The Convener: We move to the first evidence-

taking session on the Crofting Reform (Scotland) 
Bill. I welcome Professor James Hunter, who will 
make an opening statement that will draw on the 
key points in his written submission. We all agreed 
that the submission was extremely helpful, as it 
provided an historical overview of crofting, 
including an explanation of how crofting law has 
arrived at its present form. 

Professor James Hunter (UHI Millennium 
Institute Centre for History): Thank you, and 
good morning. As you said, I went over the 
background in my written submission so I do not 
propose to go into the history of crofting yet again 
in great detail, or we might be here all day. 
However, I will emphasise one or two points.  

The first point that arises with regard to the 
history of crofting goes right back to its beginnings. 
Crofting was created as a part-time agricultural 
enterprise and, as I explained in my written 
submission, as a mechanism for forcing people to 
undertake other forms of economic activity, which 
primarily involved working in the kelp industry. 

To understand crofting, it is fundamental to 
appreciate that it is not primarily an agricultural 
system. It has an agricultural component, in that 
landholding defines it, but most crofters have 
never derived—and still do not derive—more than 
a small part of their income from agriculture and 
farming. One of the difficulties for policy makers—
not only today, but over generations—is that they 
wrestle with crofting from the perspective of being 
primarily concerned with farming. Farming and 
crofting are two different things, and cannot—or 
should not—be mixed up. 

The crofting system has experienced all sorts of 
vicissitudes, some of which Mr Scott mentioned 
earlier. Legislation first arrived on the crofting 
scene in the shape of the Crofters Holdings 
(Scotland) Act 1886, which gave crofters security 
of tenure; it is down to that act that crofting 
survives in its current form today. However, the 
1886 act did not restore to crofters in any 
substantial way land that had been lost to them 
during the clearances, and so further intervention 
followed in the shape of what was known as land 
settlement, which involved the creation of new 
crofts on land that was acquired for that purpose 
by the state. 

In light of the committee’s earlier discussion, it is 
perhaps worth pointing out that by far the most 
comprehensive land reforms ever conducted in the 

British Isles were pushed forward by the 
Conservative and Unionist Party. It not only 
created thousands of new crofts on land that was 
acquired for that purpose in the Highlands, but 
destroyed—absolutely and totally—landlordism in 
Ireland; I could not resist putting that in. 

We are still wrestling with the issue of 
absenteeism, as is the bill that is before us. As I 
pointed out in my submission, the historical origins 
of absenteeism are to be found in a court case of 
1917, and legislators have been wrestling with the 
consequences of that more or less ever since. It is 
rather remarkable that a piece of badly drafted 
legislation that is now 99 years old and a court 
case that is 93 years old should still take up so 
much parliamentary time. 

Absenteeism has been a persistent negative 
feature of crofting ever since, but it has become 
much more of an issue in recent times. When 
there was continuing depopulation and people 
were always leaving, it did not really matter all that 
much whether crofts were occupied because there 
was no demand for them. Now there is demand for 
them—very intense demand in some areas. The 
issue of crofts being occupied or tenanted—in 
inverted commas—or owned by people who do 
not reside on them has become a burning issue, 
which the bill tries to address. 

10:45 
Legislative efforts to cope with the situation go 

back to 1955, when the modern Crofters 
Commission was formed. The commission was 
put in place to deal with absenteeism and a 
plethora of other matters that concern the 
administration of crofting, through regulation and 
the like. I have made the point strongly, and I feel 
strongly, that the tools that the commission has 
been given to do the task that was set for it are 
inadequate. I do not blame the commission or the 
individuals who have been involved in it now or in 
the past for that. The approach simply has not 
worked. As I say in my submission, the bill tends 
to be much more of the same and will not work, 
either. 

The complications of all that were made worse 
by the attempt to switch or shift crofting into an 
owner-occupying system. The origins of that lay in 
the decision by the Crofters Commission of the 
late 1960s that the Highlands and Islands should 
follow Ireland—of course, crofting legislation has 
Irish legislative origins. The commission wanted to 
go the whole hog towards owner-occupation, 
which had happened in Ireland a long time before. 

As my submission says, we ended up with an 
awful hotch-potch. From 1976, crofters were free 
to choose between a continuation of tenancy or a 
move towards owner-occupation. However, that 
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was complicated by the fact that such owner-
occupiers are not owner-occupiers in the same 
way as I am the owner-occupier of my house and 
garden—their land is still subject to crofting law 
and crofting tenure, so they are in a somewhat 
anomalous position, to put it mildly. That is why 
the bill imposes on them conditions in relation to 
other landowners, residency and the like that 
could not be imposed on other owner-occupiers. 

The approach—it is now 50-plus years old—to 
administering crofting through the Crofters 
Commission and through endless legalities and 
regulation has demonstrably failed, is unlikely to 
succeed in the future and is misguided. Parliament 
needs to think seriously about that and to consider 
alternative ways of administering crofting. 

I stress that crofting has a huge amount to offer. 
The system’s huge strength, which it has delivered 
particularly to areas where it has been strong for 
many generations, is that it has enabled families to 
have a small piece of land and to engage in other 
activities, which has kept relatively substantial 
populations in parts of the Highlands and Islands. 
That would not have happened if those areas had 
been given over to extensive, large-scale sheep 
farming, hill farming and the like. 

One can see the contrast simply by driving 
through just about any part of the Borders or 
south-west Scotland, where one seldom sees a 
new house, other than in the occasional village, 
and then driving through Skye, where crofting 
takes place and where the countryside is littered 
with new houses and with vibrant activity. That is 
the upside of crofting. Somehow, we must get the 
legislation and regulation right. I do not think that 
the bill will do that, but Parliament is right to try to 
do something to get the best deal out of crofting 
for crofters and the wider public. 

The Convener: You have detailed both in your 
submission and just now how crofting came about 
and how the system has changed a bit over time. 
You said that crofting still has a huge role to play. 
Could the same outcome have been achieved by 
any alternative methods? 

Professor Hunter: I have mentioned Ireland 
more than once and there is a long-standing Irish 
joke about beginning to give directions by saying, 
“I wouldn’t start from here.” In an ideal world, I 
would not start from here. 

My reading of the bill and of many of the 
preliminaries to it is that again we have an 
approach, which although praiseworthy—I stress 
that I do not mean that anyone is trying to do 
anything adverse to crofting—involves taking the 
existing legislation and the existing administrative 
structure as it has developed and adding yet more 
stuff on to them. I just think that an approach that 
involves yet further attempts to regulate and to 

legalise things around crofting does not work. We 
know that it does not work—it has not worked up 
to now, and I have no reason to believe that it will 
suddenly start to work in future. 

There are novel aspects to what is proposed, 
particularly the introduction of an elected element 
to the Crofters Commission, which is entirely new, 
but I do not think that that will make a huge 
amount of difference. It does not matter all that 
much who is sitting around the table in the 
commission’s headquarters, because the tools—
the legislation and the regulations—that it has and 
which it is about to be given will not enable it to 
deliver the best result for crofting. 

Alasdair Morgan (South of Scotland) (SNP): I 
have a supplementary. Given that the crofting 
system is in place of the land ownership and land 
tenure legislation that applies in the rest of 
Scotland, if we are to have a different approach, 
we must have a set of rules and regulations to 
regulate tenure, so we must put in place some 
apparatus for that. Therefore, it must just be the 
detail of the apparatus to which you object. 

Professor Hunter: My objections are not to the 
detail—it is not a question of one regulation being 
better than another—but to the entire approach. In 
the short supplementary paper that I sent to the 
committee, which I think has been circulated, I 
indicated that an alternative approach would be to 
use financial incentives. I do not mean to suggest 
that I have suddenly produced the answer to the 
crofting problem. I am simply saying that by using 
financial incentives rather than the heavy hand of 
legislation and legality, one might be able to 
achieve the same objectives much more efficiently 
and effectively. Such an approach would certainly 
involve far less bureaucratic and legal complexity, 
which I think is where the problem lies. 

It seems to be difficult for the people who 
formulate legislation and the like to think afresh 
about the issue. I understand why that is, but 
instead of simply taking all that is there and adding 
a bit more to it, they need to look at crofting from 
the point of view of the socioeconomic benefits 
that it has delivered and is delivering but which it 
could deliver a lot better. You are right that there 
must be some sort of overarching mechanism and 
some sort of definition of what crofting is, but my 
point is that we need to think about how we can 
create a mechanism that will deliver those benefits 
in the current circumstances. It may seem a little 
odd for someone who has spent a lot of time 
researching the history of crofting to say so, but I 
sometimes think that there is far too much history 
in crofting and not enough future. We need to think 
about the way crofting is now, the way it could be 
and how we can put in place the machinery to 
deliver an approach that would be beneficial, 
because I genuinely do not think that the approach 
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that we are still pursuing will ever work—at least, it 
will not deliver the best possible result. 

John Scott: What might make it work better? 
The bill will be amended, and a man of your 
experience will have strong views on how to do 
that. 

Professor Hunter: In the supplementary 
material that I provided, I indicated a possible 
means of doing so, although I do not for a moment 
pretend that it, too, would not be without its 
difficulties and drawbacks. There is an alternative 
way of tackling absenteeism without resorting to 
endless legality. It is important that members 
understand what happens at the moment in that 
regard. 

I tried to create a wee story in my submission. In 
nine cases out of 10, you become an absentee 
crofter in the way that I described—when your 
parents leave you the croft. You have grown up on 
the croft but have been upwardly mobile and have 
a professional job—or any kind of job at all—
outside the area, but you think that it would be 
nice to go back to the croft when you retire. You 
then get drawn into the astonishingly complex 
saga of to-ing and fro-ing with the Crofters 
Commission. You might end up buying the croft, 
but you still come under the Crofters Commission 
when you have bought it, which you might not 
have realised when you set out to buy it—and so it 
goes on. 

I just do not believe that there is not a better way 
of dealing with that. I tried to sketch out a 
potentially simpler way of delivering the same 
result without in any way making absenteeism 
unlawful or illegal but instead creating financial 
pressures that would make it more likely that the 
absentees would resolve the situation themselves. 
At the moment, there is no financial incentive to 
resolve an absentee situation, because, for the 
reasons stated in my submission, which go back 
into history, croft rents are nominal. There is no 
financial pressure on absentees to do anything 
about the situation; the croft is probably costing 
them only £20 a year or less. 

The Convener: We will probably come back to 
absentee crofters as we move through different 
parts of the bill. 

Alasdair Morgan: Legislation in this area 
obviously has to try to strike a balance between 
the rights of the crofter and the rights of the 
crofting community, which are not necessarily the 
same. Do you think that that balance has changed 
over the years and, if so, where does it lie now? 

Professor Hunter: What has changed in 
particular is that it has become more difficult to 
strike that balance because of wider changes. In 
their essentials, the rights that crofters have, 
whether as tenants or owner-occupiers, go back to 

1886, although they have been much modified 
since, and changes for owner-occupiers are 
relatively recent. In essence, Parliament in its 
wisdom has conveyed certain rights on crofters. 

What has changed, which has made the 
situation much more fraught, is that those rights 
now have a monetary value that they previously 
did not have. If I had been a tenant of a croft in the 
1950s or 1960s, when the present legislation took 
shape, and I had wished to transfer the tenancy to 
somebody other than my son, daughter or 
nephew, a bit of money might have changed 
hands, but it would not have been a great deal, 
because the tenancy of a croft at that point had 
very little monetary value. That is leaving aside the 
value that there might have been in the house—I 
am just thinking of the croft itself. 

What happens today is very much a good 
thing—it is a reflection of the fact that the Highland 
economy is generally more buoyant than it used to 
be. People now want crofts, so they have acquired 
a monetary value. One of the real difficulties in 
striking the balance, and one of the reasons why 
there has, understandably, been disagreement 
among crofters about the best way forward, is that 
it is very hard to say to a crofter in his or her 60s 
or 70s who is looking to retire with a bit of a nest 
egg and whose croft has acquired a certain value 
in the market that they will not be allowed to cash 
in the value that their asset has acquired. The 
situation is not easy; it is very complicated.  

Trying to strike the balance between what might 
be my right—or the right of any individual crofter—
and what is in the wider interest of the crofting 
community has become much more difficult than it 
once was. In the past, the two things were more 
coterminous, so to speak, than they are now. I 
appreciate that striking that balance is what the 
legislation is struggling to do. One of the difficulties 
facing not just the Scottish Government but its 
predecessor is that crofters themselves, as we all 
know, have considerable difficulty in coming to a 
consensus, for that reason. 

If we look at my rights as an individual crofter, I 
have the benefit of being able to cash in on the 
market, but if we look to the future wellbeing of 
crofting and crofting communities as we have 
understood them, we need to hem in my rights. It 
is extraordinarily difficult to strike the right balance. 

11:00 
Alasdair Morgan: In a sense, that is no different 

from the situation in the Borders or Galloway. You 
mentioned the balance between the interests of 
the individual who sells his house for the highest 
price and the interests of the community, which 
needs houses to be available for people to live in. 
We heard about that in our rural housing inquiry. 
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The situation is exactly the same elsewhere in 
Scotland. 

Professor Hunter: It is the same. A lot of the 
stushie about crofting is just a proxy for that issue. 
However, it is complicated in the case of the 
Highlands and Islands by the existence of crofting 
and the fact that, for better or worse, crofting is 
surrounded by a heap of legislation that is 
supposed to deliver both public benefits and the 
continuing wellbeing of crofting. That is the 
distinction between what is happening in the 
crofting areas and what is happening elsewhere. 
However, I readily take the point that the economic 
drivers are more or less identical in the two 
localities. 

I was trying to draw a contrast between crofting 
areas and an area such as the Borders. We 
should look to hang on to crofting, improve it and, 
indeed, extend it to other parts of the Highlands 
and Islands, as the order that you discussed 
earlier seeks to do—I would happily extend it to 
the rest of Scotland and beyond as well. One 
reason for that is that crofting creates a 
mechanism by which people can have a little stake 
in the countryside and a base from which to do 
other things. That has been its best feature, and 
that is what it has delivered over a long period of 
time in the areas where it has existed. However, if 
it is to continue to deliver those benefits to the 
same groups of people, something will have to be 
done about the situation. If the thing is just left 
alone, there is no doubt that it will wither on the 
vine and gradually—or not so gradually—
disappear. 

The Convener: We are a bit pressed for time, 
so I ask everyone to keep questions and answers 
as succinct as possible. 

Liam McArthur: You alluded to the fact that 
history is littered with well-intentioned attempts to 
address the problems that you mentioned. You 
also conceded that part of the difficulty is that 
there is no agreed view within the crofting counties 
about what needs to be done to address the 
problems. Do you see that as a result of the 
distinctive origins of crofting? Does it break down 
geographically? In my part of the world, Orkney, 
the prevalence of owner-occupiers is far greater 
than that of crofters. In coming to a collective view 
about what needs to be done, what simple 
measures would attract support from throughout 
the crofting community? Do you have views on 
how that might be achieved? 

Professor Hunter: I appreciate that crofting is 
not the same beast everywhere. As you well know, 
it is relatively marginal in Orkney. It is much more 
prevalent in Shetland, but it is still a very different 
thing there from what it is in Lewis, particularly in 
terms of the attitudes of the people involved. It 
might look much the same on the ground, but 

people’s attitudes to crofting and to what would be 
a good future for it are different. There are other 
examples. What happens in Tiree and parts of Uist 
is technically crofting, but it approximates to a 
small-farm system. In some ways, Tiree is more 
like Orkney, even though it is under crofting 
tenure. There are many variations. 

The Shucksmith committee wrestled with those 
issues and did a very good job. Part of its solution, 
with which I agree strongly, was to transfer the 
responsibility for crofting from a bureaucratic 
commission to crofters in different localities. Part 
of the reason for that was to enable crofting to 
evolve differently in different places in accordance 
with different pressures. Whatever is done, that is 
essential. Everywhere is not the same. 

The Convener: Although that is true, and I think 
that that is the way to go, the evidence that we 
have taken suggests that everyone is looking after 
their individual bit rather than talking about the 
community. Such devolution would take account of 
the different types of crofting in different areas, but 
that has not come through in the evidence that the 
committee has taken. Why do you think that is? 

Professor Hunter: A lot of my friends are 
crofters—at least, they are my friends until I say 
what I am about to say. I can readily understand 
that there is a lot to be said for people’s interests 
being looked after by a remote organisation in 
Inverness, because that removes all hassle and 
responsibility. However, that does not mean that it 
is a good thing. If I was pushed, I would resort to 
an old anarchist slogan: people sometimes need 
to be forced to be free. In a sense, that is the 
politicians’ job. You have to take a wider view of 
the issue. 

Why should the overwhelming majority of 
crofters suddenly vote to take responsibility for 
what can sometimes be quite difficult decisions, 
which are taken at the moment by a relatively 
remote body that sits elsewhere? This is my own 
view, obviously, but it is cutting with the grain of 
the times to move towards more self-governance. 
We have seen the quite remarkable success of 
community ownership in exactly the same parts of 
Scotland, often involving exactly the same groups 
of people, about which we were often told that 
people would be incapable of running large landed 
and other enterprises. However, those people 
have proved to be remarkably capable of doing 
that and of delivering all sorts of benefits. Having 
seen what has happened in Gigha, Eigg, Knoydart 
and elsewhere, I refuse to accept the argument 
that crofters and people in similar communities are 
somehow incapable of running their own affairs. 
Through community ownership, we have seen that 
they are a lot better at running their own affairs 
than the people who were running things 
previously. I strongly adhere to the view that the 
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ultimate salvation of crofting, if it has one, will rest 
with crofters themselves, and they will have to 
accept responsibility for it. 

Alasdair Morgan: You talked about the Land 
Settlement Act 1919 taking crofts and land away 
from the crofting areas. Now that the 2007 act has 
given powers to create new crofts, is there any 
scope to restore crofting to such areas? 

Professor Hunter: In principle, yes. Indeed, we 
have seen quite a bit of that. I might be risking 
getting into party politics here, but I mentioned 
how Conservative Governments created 
thousands of new crofts, but the only Labour 
legislation on crofting prior to the Scottish 
Parliament taking effect was the Crofting Reform 
(Scotland) Act 1976, which made it impossible to 
create any more new crofts. Thankfully, we have 
moved away from that, and we are now beginning 
to see the possibility of creating new crofts. One 
serious legislative risk is that there will be pressure 
to treat the new crofts differently, to ensure that 
they do not get into the same regulatory mess as 
the existing crofts; for example, tenants might not 
be given the right to buy and so on. 

I did not mention this in my submission, but one 
of the bill’s utterly bizarre features is its proposal to 
give 10-year leases to people on crofts that are 
owner-occupied by people who live elsewhere. 
That should not be touched with a bargepole. 
What if a young chap of, say, 20 is given a 10-year 
lease for such a croft, gets together a bit of stock 
and makes a really good go of it? When he 
reaches 30—by which point, of course, he might 
also have acquired a wife and a couple of kids—
he might be slung out on his ear because 
someone at the other end of the country is 
reckoned to have a better claim to that croft. That 
is a recipe for disaster and I strongly caution the 
committee not to agree to that, whatever else it 
does. The people who put such a system in place 
will—rightly, in my view—have obloquy hung 
around their necks once those chickens come 
home to roost. Such attempts to deal with the 
issue, which take us back almost to a pre-1886 
situation, are not to be encouraged. 

That said, there is clearly potential to create a lot 
of new crofts, not just in the Highlands and 
Islands, but elsewhere. The argument for crofting 
in current rural development policy is stronger than 
it has been in the past—Professor Shucksmith, in 
particular, is very good on that—and we really 
need to cash in on the benefits that it can offer. 
However, as I say, creating different types of 
crofter in different places is a recipe for disaster. 

Liam McArthur: What are the benefits and 
potential downsides of an elected crofting 
commission, which you have already referred to 
as an innovation? 

Professor Hunter: In essence, it does not make 
an awful lot of difference. A move to elect rather 
than to appoint commission members—or at least 
some of them—is, of course, a fairly significant 
change but, as I said earlier, whoever they are and 
however they get to sit at the table, they will still 
have to deal with exactly the same issues with 
exactly the same tools at their disposal. I do not 
think that an elected commission will make a huge 
amount of difference in that respect. 

I suppose that the move could make a difference 
to the commission’s general stance and outlook—
for example, people could have different views on 
various matters and stand for election on that 
basis—but the proposal sounds far more radical 
than it is. 

Liam McArthur: So it would not make any 
difference whether the commission was wholly or 
partially elected. 

Professor Hunter: No. What would make a 
difference would be to do away with the Crofters 
Commission altogether and to vest control of 
crofting at a much more local level. 

Liam McArthur: So you do not accept the view 
that there are inherent difficulties with crofters 
sitting in judgment on other crofters. 

Professor Hunter: Of course there are inherent 
difficulties. That is why people do not want to do it. 
The fact that it is difficult, however, does not mean 
that it is wrong. The huge advantage of crofters in 
a locality coming to a view about how to tackle 
absenteeism and the like is that such an approach 
carries much more moral force than approaches 
taken either here or in Inverness. From that point 
of view, I believe that more responsibility should 
be vested with crofters. 

Liam McArthur: Does that not open up the risk 
of creating what you suggested would be the 
undesirable consequence of crofting developing 
different models in different parts of the country? 

11:15 
Professor Hunter: It does, and you could argue 

that there is a kind of contradiction there. 
However, to return to what I said a moment ago, if 
people in a particular locality decide that 10-year 
leases are a good thing, they will carry the can for 
the consequences of that decision. If you people in 
Parliament think that 10-year leases are a good 
thing and make that provision, you will carry the 
can. There is a distinction as to why the 
responsibility should reside with the people on the 
ground. 

There is a real difficulty in this, which has to do 
with the demand for crofts. No matter what 
mechanism is used to elect members to the 
crofting commission—if that is what happens—the 
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electorate will presumably consist of people who 
are currently crofters. An awful lot of the 
resentment and difficulty in crofting areas comes 
from young people, in particular, who are not 
crofters but would like to be and who still do not 
have a voice in the process. 

Peter Peacock: I want to follow up Liam 
McArthur’s point about the remarkable change in 
land ownership in parts of the Highlands and 
Islands. Of course, the size of the Gigha, Eigg or 
South Uist estates is very different from their 
constituency, which would be an area committee 
of the Crofters Commission, as Shucksmith 
proposed, and much more localised. Are you 
arguing that, where there is community ownership 
or the community has decided to purchase an 
estate or an island, those people should come out 
of the crofting system and be self-governing in that 
sense, or that that option should be available to 
them? Or are you arguing at a higher level about 
the whole of the Western Isles, Orkney or 
Shetland? 

Professor Hunter: There is an argument that 
community ownership is not the same 
phenomenon in all localities. The first significant 
exercise in community ownership was the Assynt 
Crofters Trust, which is a crofting estate that is 
entirely controlled by crofters. The original, 
essential point of all the legislation that we are 
discussing was to defend crofters against, as it 
were, the wicked landlords of the 19th century. All 
crofting legislation is still essentially predicated on 
the notion that there is a fundamental antagonism 
between the landowner and the crofter. Of course, 
in the case of Assynt, you are now arguing that the 
crofters need the Crofters Commission and a 
plethora of legislation to protect them from 
themselves. You might argue that that is entirely 
justifiable, but it is an extraordinarily awkward 
rationale on which to rest a heap of legislation. 

One of my criticisms of recent attempts to 
legislate on crofting—Shucksmith tackled this up 
to a point—is that it proceeds as if crofting is in 
one universe and community ownership is in 
another, and there is little connection or overlap 
between the two, which is demonstrably not the 
case. Certainly, Stòras Uibhist, the group that now 
owns the South Uist estate, deals with a large tract 
of territory with an awful lot of crofting tenants; it is 
getting on for the sort of size that Shucksmith 
talked about. One could debate indefinitely what 
the ideal geographic size of such a unit would be. 
However, my view has certainly moved towards 
establishing localism, which is what we are 
supposed to be doing in all sorts of other ways. 

John Scott: You said that a 10-year lease was 
not a good length of tenure. What do you suggest 
instead? We can always argue about what a good 
length of tenure is for any lease. 

Professor Hunter: There should not be leases 
at all in a crofting context. If you move away from 
the position that crofters should have security of 
tenure, you are reverting to the bad old days. My 
view is, I suppose, more brutal. I tried to illustrate 
in my supplementary evidence that there could be 
a financial way of dealing with the issue. If an 
absentee can in any way be cajoled or persuaded 
to make over his croft to a young chap on a 
permanent basis, that is a good thing. I do not 
think that it is a good thing at all to introduce into 
crofting a leasehold system, particularly for a 
period as short as 10 years, which, as you will 
know yourself, is not an adequate length of time. 

By definition, such crofts will be pretty run 
down—more or less totally run down—so the 
person going into them will not get much, if 
anything, in the way of buildings, fences, stock or 
anything else. It will require a lot of hard work and 
cash on that person’s part to make a go of the 
agricultural business. To say to him 10 years down 
the track, “Thanks very much for that, but, as the 
remote owner-occupier, I am now taking over”, 
would be an appalling thing to do. There would no 
doubt be some mechanism to compensate the 
person financially for his fences, buildings and so 
on but, as you well know, that is not really the 
point. I cannot understand how such a proposal 
was even considered; it is so reeking of injustice 
that it should not be in the bill at all. 

The Convener: John Scott has a question on 
the register of crofts. 

John Scott: A main aim of the bill is to create a 
register of crofts. Is that a good or a bad idea? 

Professor Hunter: A register of crofts is an 
excellent idea, which is why the Crofters 
Commission was told to create one in 1955. It has 
been emphasised, but it always bears underlining, 
that it is an extraordinary state of affairs that a 
public body that was put in place by Parliament 
with, as almost the first thing in its founding 
legislation, the responsibility to create a register of 
crofts and keep it up to date, has never done that. 
That in itself is an argument for getting rid of the 
Crofters Commission. It demonstrably has not 
worked. To have a register, particularly a map-
based register, would be a huge step forward. It is 
very much to be welcomed that there now seems 
to be a consensus that such a register can be 
created. As I said in my supplementary evidence, 
you could create a completely different way of 
administering the whole system around the 
register, but the prerequisite is to have a good up-
to-date map-based register, which we have never 
had. A register is a good thing and it is essential. 

The manifest incompetence, to put it no higher 
than that, of the Crofters Commission in never 
having done the job that it was told to do, means 
that I have a lot of sympathy with crofters who say, 
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“Why should we now pay the Registers of 
Scotland to do a job that a bunch of people in 
Inverness, drawing reasonable salaries from the 
public purse, have not done in half a century?” 
The crofter who says, “I do not see why I should 
pay for this,” has a perfectly legitimate point of 
view. If the register was now being conjured up for 
the first time and crofters were expected to pay for 
it, that would be one thing, but for crofters to pick 
up the bill for the failures of the Crofters 
Commission over half a century seems a bit tough. 

John Scott: So you think that the public purse 
should pay for the register. 

Professor Hunter: Yes. 

Karen Gillon: Why was it so difficult to put 
together a register? It seems extraordinary that, 50 
years on, there is not a register and that we think 
that we can do it quite quickly. What were the 
barriers to doing it in the first place? 

Professor Hunter: You should ask the Crofters 
Commission that; I am sure that it will tell you. 
When I have asked it in the past, it has said that 
putting together a register is complicated, that 
there have not been the mechanisms to enable 
that to be done, and that it has not allocated very 
much to the task. In recent times, it has allocated 
virtually no staff time to the task, which has simply 
been allowed to go by the board. As far as I can 
make out, whenever the commission has been 
asked why there is not an adequate register, it has 
simply said, “Well, it’s all terribly difficult.” I do not 
think that putting together a register is all that 
difficult, and it seems remarkable to me that the 
commission has been allowed to get away with 
that. If the task is so difficult, I presume that the 
commission could have gone back to Parliament 
at some point in the past half century and said, 
“You need to give us a few more tools to do the 
job,” but, as far as I am aware, it has not done so, 
although I stand to be corrected. For whatever 
reason, a register has not been created. We 
should think of what, for instance, agriculture 
departments are able to produce in the way of 
returns from farms in this computerised age. Mr 
Scott will know that those returns are extremely 
comprehensive and are meticulously collected. If 
that can be done for practically every farm in the 
European Union, I cannot see why it cannot be 
done for around 15,000 crofts. It is simply 
nonsensical to say that creating a register is too 
difficult; I do not think that it is. 

Alasdair Morgan: I take it that how many crofts 
there are is known and that we simply lack details 
about them. 

Professor Hunter: We may not know precisely 
how many crofts there are, but we know about 
crofting in general terms, and we know many more 

details about some crofts than we know about 
others, including about their boundaries. 

Alasdair Morgan: I am sorry, but I am not quite 
with you. What do you mean when you say that 
we know about crofting in general terms? Either 
we know or we do not know how many crofts there 
are. 

Professor Hunter: As far as I am aware, the 
Crofters Commission produces figures that show 
precisely how many crofts there are to the nearest 
one, so we certainly know how many there are, 
but we do not know the precise boundaries of 
many of them or their precise tenurial status—in 
other words, who their tenants, owners or 
whatever are. That information is missing. In 
particular, it would help hugely if there were a 
map-based register, as opposed to a set of 
statements about who the tenants are or 
whatever. Obviously, that would also help in 
contexts to do with decrofting. Derek Flyn, who is 
beside the convener, knows much more about that 
than I do; you can ask him about it subsequently. 

John Scott: How do crofts, which are 
essentially agricultural holdings, receive integrated 
administration and control system—IACS—
payments, which many of them must be entitled 
to, if they are not currently precisely map-based 
organisations? 

Professor Hunter: I presume that those that are 
in active agricultural use are mapped for that 
purpose. I stress that I am not an authority on the 
matter, so I am not the right person to ask about it. 
I think that that is the case, but many crofts are not 
in active agricultural use, of course—that is one 
reason why we are here—and will not receive 
those payments. 

Elaine Murray: You say that the precise 
boundaries of many crofts are not known. Does 
that create a problem for a map-based registration 
system? If we start to try to define boundaries, will 
there potentially be conflicts between crofts over 
pieces of land? 

Professor Hunter: Yes. 

The Convener: That is a concise answer. 

We move on to the duties of crofters and owner-
occupier crofters, absenteeism and neglect. 

Liam McArthur: In your written submission, 
which I found to be extremely useful and well 
written, you say: 

“The simple solution to absenteeism would have been to 
revert to the commonsense position of 1886—that you can 
only be the secure tenant of a piece of land which you 
actually occupy.” 

Later, you say: 
“It is illustrative of the Alice in Wonderland thinking 

inherent in this state of affairs that the present Bill seeks to 
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oblige all owners of crofts to live on or near them. Needless 
to say, no such provision would be contemplated for a 
moment in the case of other owners of land.” 

An interesting and powerful contrast is provided. I 
understand the problem that you raise about 
simply layering one set of legality on top of what is 
an already cluttered landscape instead of finding 
other mechanisms for dealing with absenteeism 
but, with regard to those two statements, your 
view about the extent to which absenteeism is a 
problem is not clear. 

11:30 
Professor Hunter: In a better-ordered world, 

Parliament assumed that someone would have 
security of tenure only if they resided on the piece 
of land to which the security applied. That was the 
driving assumption of the 1886 act and it was 
intended that that would be carried forward. In 
1917, however, the courts found differently. At that 
time, or at some reasonable period thereafter, 
there was presumably an opportunity for 
Parliament to restate its intentions by overturning 
the judgment of the courts. It did not do so, for two 
reasons: first, world war 1 was at its height and, no 
doubt, there were other priorities; and, secondly, 
the problem did not seem to be as great as it later 
became. At that point, it would have appeared to 
most people to be unlikely that there would be 
absenteeism on a large scale—after all, the period 
after the first world war was when land settlement 
was at its height and the Government was buying 
land to create thousands of new crofts, so it would 
not have occurred to people that we would end up 
with huge numbers of people having the tenancy 
of crofts but not living anywhere near them. 

Absenteeism began to be a problem only in the 
1920s and 1930s, as the economy of the 
Highlands worsened and people moved away. Of 
course, until the appearance of the Crofters 
Commission in 1955, there was no way of dealing 
with absenteeism at all—creating a mechanism to 
address the problem was one of the drivers setting 
up the Crofters Commission. Those mechanisms 
have continued in one form or another ever since, 
and the bill is simply adding to and attempting to 
strengthen them. Where it is particularly 
attempting to strengthen them is in relation to 
absentee owner-occupiers—which is a term that 
contains an awful linguistic contradiction. Under 
the bill, the absentee owner-occupier will be 
forced, in effect, to live either on or close to the 
croft. I have said that that is an example of “Alice 
in Wonderland” thinking. That is a somewhat 
emotive phrase, but the thinking is heading in that 
direction. I do not see how on earth this 
Parliament can insist that the owner of five acres 
of bog in Lewis has to live on top of it or a stone’s 
throw away while the owner of 50,000 acres can 
live happily all year round on the other side of the 

earth. I just do not think that you will get anywhere 
with that. 

Bill Wilson (West of Scotland) (SNP): You 
could, of course, suggest that the owner of 50,000 
acres might have to live somewhere near his land. 

Professor Hunter: You could do that. If that is 
what you decide to do, I will cheer you on, but I will 
believe it when I see it. 

Bill Wilson: What are the main causes of 
absenteeism? Have they changed over the past 
50 or 100 years? Are they likely to change in the 
future? 

Professor Hunter: The causes are the same as 
they have been from the 1920s onward, but the 
consequences are different because of the value 
that the land now has as a result of the current 
demand for crofts—in the 1950s and 1960s, you 
could get a croft for nothing because not many 
people wanted one, but now you would pay 
through the nose for one. 

However, I would make a distinction in that, in 
the traditional crofting context, absenteeism still 
comes about through out-migration, with the 
younger generation going off to get jobs and make 
careers elsewhere. Ultimately, they end up 
inheriting the croft, even if they are living in 
Glasgow, Chicago or wherever. That has been the 
main reason for absenteeism from the 1920s. 
There is another type of absenteeism now, 
although I do not know whether anyone has 
worked out where the balance lies. People are 
now coming from elsewhere and acquiring crofts, 
and there might now be some absenteeism that is 
more to do with the use of crofts as holiday 
homes. There is no doubt that that sometimes 
occurs. 

I am cautious about talking about that further as 
I have not studied it in detail, but I would think that 
the breakdown is still towards situations in which 
someone has inherited the family croft but no 
longer lives on it or near it. 

Bill Wilson: I have two questions relating to the 
alternative scenario that you proposed in the 
additional evidence that you circulated by e-mail. 
First, in the example that you gave in your original 
written submission involving the Uists and the 
professor, you note that the Crofters Commission 
has a veto to ensure that a local person buys the 
croft and is not pressed out of the market. Would 
you still allow for that veto in your alternative 
scenario? 

Secondly, would it be possible in your alternative 
scenario for the individual simply to rent out the 
house on the croft as a holiday home, thereby 
covering the cost of any financial penalty 
imposed? 
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Professor Hunter: I am trying to get away from 
the Crofters Commission’s plethora of rules and 
regulations. If representatives of the commission 
give evidence—as no doubt they will do—they will 
tell you, as Para Handy said about Dougie, that 
one of the limitations on them is the negative 
nature of the controls that they have in such 
situations. In other words, it does not make much 
practical difference whether I assign the tenancy 
or sell the croft. As far as the practicalities are 
concerned, it is neither here nor there whether the 
assignation or the croft is sold. Tenancies are now 
being assigned for cash. 

In the example that I gave in my submission, I 
proposed to assign the tenancy to the chap from 
Surbiton. The commission can veto that and it can 
go on vetoing my suggestions forever, in principle. 
I might try to assign the tenancy to various people 
in turn, and the commission can turn down those 
assignations every time on the basis that there is 
local demand, which my choices are not meeting. 
The commission can tell me that it does not like 
the guy that I am proposing to assign the tenancy 
to, but it cannot tell me, “Assign it to this fellow 
here instead.” That is one reason why the process 
can go on forever. It takes up so much time. Much 
of it, in my view, is ultimately futile and pointless. 

We could go to the other end of the spectrum 
and give powers to the crofting commission, or 
somebody, to allocate the croft to a person who is 
considered to be acceptable. However, I doubt 
that wider opinion would wear that—that would be 
going down a somewhat peculiar track. 

Bill Wilson: Just out of curiosity, why do you 
think that wider opinion would not wear that? If 
there is currently a system of veto that can go on 
almost infinitely, with the tenancy eventually 
reaching the intended recipient or a local 
individual—thus illustrating the reason for the veto 
in the first place—would it not be intuitively simpler 
to have a list of local people who were looking for 
crofts and who should have priority? 

Professor Hunter: I do not think that people, 
including many crofters, would accept that. The 
person who should ideally be getting the croft, 
from a social engineering point of view, as it were, 
might be the 20-year-old who wants to make a go 
of crofting, to revert to my other hypothetical 
example. If I have an assignation that is worth 
something, I can sell it to the hypothetical man 
from Surbiton for £100,000, let us say. The equally 
hypothetical 20-year-old from the locality might be 
able to afford £5,000 or £10,000 at a push. 

For better or worse, you have, in effect, created 
a property right—the property of the assignation or 
tenancy—and allowed it to be traded in a more or 
less free market, with some restrictions. Now you 
are proposing to remove that right and, for the 
greater good, to enforce the transfer to the young 

chap. If the outgoer were a relatively affluent 
person in a good job somewhere else, that would 
not be quite so serious, but if the outgoing crofter 
was not affluent and he was told that he had to 
accept £5,000 from the young fellow down the 
road as opposed to £100,000 from the person 
from the south, that would not be acceptable. 

Bill Wilson: In your written evidence, you say 
that the emergence of market forces might destroy 
crofting. I presume that what you have just 
described is the type of scenario that you think 
might destroy crofting. 

Professor Hunter: Yes. 

Bill Wilson: Where does that leave the 
committee? On the one hand, it could be argued 
that we could be unreasonably denying the 
outgoing crofter a retirement fund; on the other 
hand, if we allowed the outgoing crofter their 
retirement fund, we could be allowing the full 
introduction of market forces to destroy crofting. 

Professor Hunter: That is the dilemma that you 
face. 

Bill Wilson: Would you like to provide a solution 
for us? 

Professor Hunter: Better people than I have 
tried to find a solution to it. It is one of the nubs of 
why the whole issue is so difficult. 

In my written submission, reflecting on the 
history of all this, I mention that it is a bit ironic that 
a Parliament that was infinitely more radical than 
the present one is likely to be fenced all market 
forces out of crofting altogether in 1886. As I have 
tried to explain, a fence, as it were, was put 
around crofting and the old market forces—in the 
shape of the rent that was charged by the landlord 
and the landlord’s freedom to do what he liked 
with his land—were shunted to one side. The 
landlord was left, in effect, as a non-entity in a 
crofting context and the landlord’s powers in 
crofting are now minimal to the point of being 
virtually zero. It could be argued that, if a free 
market were introduced into crofting—some 
people, including a lot of crofters, favour that—the 
poor old landlord would be disadvantaged. If a free 
market is to be encouraged, the rents should be 
decontrolled. Why have a free market within the 
fence that shuts out the original free market? Why 
not just let the original free market back? There 
are a lot of real difficulties involved. 

I am not saying that the scenario that I sketch 
out in my supplementary written submission, 
which involves a move towards a system of using 
financial incentives, would solve any of the 
problems that you have described; I am saying 
that it points the way to an alternative system that, 
although not creating the ideal crofting world, 
would at least provide more of a push in a 
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constructive direction without a plethora of rules 
and regulations. The rules and regulations will just 
not work—they have not worked up to now and 
they will not work in the future. 

Elaine Murray: You spoke about the Crofters 
Commission preferring the Irish model, in which 
the state bought all the land from the landlords 
and transferred it to the individual crofters. 
However, the 1976 act came up with a 
compromise that introduced the right to buy. 
Surely, at that time, there was some realisation 
that the system was creating owner-occupiers who 
were not owner-occupiers in the normal sense but 
were subject to a different set of legislation. Was 
there no attempt at a definition of what that meant 
in 1976? 

11:45 
Professor Hunter: That was a highly 

contentious piece of legislation and it was 
proceeded by a vociferous debate within crofting—
akin to what is going on currently but even more 
vociferous and with more entrenched opinions. At 
that point, not many people understood how 
relatively limited their ownership rights would be if 
they opted to buy. I apologise for putting the 
burden on his shoulders, but Derek Flyn can 
speak about the issue more authoritatively than I 
can. My impression is that the constraints on the 
owner-occupation that was created have emerged 
only as the system has developed. The trouble is 
that, once you have let the cat out of the bag or 
the horse out of the stable, it is difficult to go back. 

One could argue that it would have been better 
for crofting if owner-occupation had never 
happened. Equally, one could argue that it would 
have been better if we had done what the 
commission wanted to do in 1968 and moved to 
an Irish situation. In the “crofting” areas of the west 
of Ireland—Mayo, Donegal and so on—we see 
what it would be like if there were no controls. That 
is what the commission advocated—every crofter 
would own his or her croft in exactly the same way 
as you or I might own a house or garden and 
would be free to do with it what they liked, subject 
to wider planning and other constraints. That might 
have been one solution. What we have at the 
moment is an awful mess—a bùrach, to use a 
Gaelic word. 

The Convener: We are where we are. 

Peter Peacock: There are various provisions in 
the bill to bear down on speculation, on which you 
touched in your exchange with Bill Wilson. There 
are some planning controls, a plan from the 
commission of which the Scottish Land Court will 
have to take account in future, decrofting 
provisions and provision for extending from five to 
10 years the period during which a landlord will get 

clawback on a sale. All those provisions are 
designed to impinge in some way on speculation. 
What do you make of the clawback period that is 
proposed? Five years is quite a long time—would 
moving to 10 years be decisive? One could argue 
that it gives the landowner a longer chance to 
benefit unjustifiably from a sale. 

Professor Hunter: I do not think that the 
clawback provision will make a huge difference, 
although I understand the thinking behind it. We 
will just have a lot more complexity. Giving the 
commission a role in planning, almost as a 
subsidiary planning authority, is stirring the broth 
even more than it has been stirred already. 

In the last paragraph of my supplementary 
written evidence, I suggest that, for reasons of 
simplicity, decisions on decrofting as a preliminary 
to development should be left entirely to the 
planning authority. The Parliament might give the 
authority some responsibility to have regard to the 
wellbeing of crofting, but no extraneous body or 
commission should have a say in the matter 
beyond that. If there is to be a commission, it 
could be involved in drawing up the guidelines 
under which the local authority should operate, but 
the authority should determine decrofting and 
development in accordance with standard 
procedures. At that point, we might impose a levy 
on the development value of the land in question. 
That cash could be used to bring more land into 
crofting tenure and to create new crofts. Instead of 
trying to stop development and creating yet 
another plethora of procedures, plans and 
appeals, we would be imposing a financial levy to 
ensure that the wider crofting interest got some 
cash benefit from development. 

Peter Peacock: Let me move on to a separate 
point. Given the history that you have spelled out 
in your paper and in your evidence today—the 
tensions and the political forces at work that 
created security of tenure as a means of 
addressing the very real social problems of that 
time—and given the fact that generations of 
crofters have succeeded previous generations 
from whom they have gained the benefit of the 
house that was built and the improvements that 
were made to the land and the byre and so on, 
succession is now an important part of how people 
feel about themselves, their family and their 
predecessors. Now, I understand from the policy 
memorandum—I have yet to clarify this with 
officials—that the bill includes provision that would 
allow the new commission to stop someone 
succeeding to a croft if the commission was not 
satisfied, I presume, that the person who would 
succeed to the croft would live on the croft. Given 
the history and the sense of history that people 
have, that is a pretty severe proposition for the 
new commission. The commission might not 
choose to exercise that power, but in theory it 
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could do so, as I understand it. What do you make 
of that? Would stopping such a succession be 
preferable to allowing the succession to proceed 
and then enforcing the absentee rules that apply 
to all other crofters? Do you have a view on that? 

Professor Hunter: The issue is extremely 
difficult. My response would be somewhat akin to 
my earlier response to Mr Wilson about the pros 
and cons of giving the croft to the young chap for 
£5K or selling it to the other guy for £100K. 
Obviously, such a provision is an attempt to shift 
the balance back towards the wider crofting 
community interest as opposed to the individual 
crofter interest. Again, the issue would not be so 
bad—at least, it would not create such a furore—if 
crofts had not acquired, as is the case now, such a 
substantial monetary value. Clearly, apart from the 
financial aspects in that sort of case, there is also, 
for better or worse, a lot of emotion involved that in 
one sense is nothing to do with money. 

Taking such a course of action would be pretty 
brave. It would certainly be possible to make a 
case for taking such action, in the wider crofting 
interest, but it would be an extraordinarily difficult 
thing to do. In so far as, for better or worse, the 
tenancy itself has become a piece of property—it 
seems slightly contradictory to talk of a tenancy as 
being a piece of property, but it is effectively a 
heritable right in its own right—the commission 
would be saying that, for the greater good, the 
succession should be stopped at a particular point 
so the successor will not get the benefit of the 
croft. 

Equally—this perhaps goes back to my wider 
point that so much of the discussion about crofting 
seems to proceed in a vacuum, as if it had nothing 
to do with the rest of the world—one could make 
the alternative argument. I live in a reasonably 
nice house 8 miles outside Inverness that has—or 
at least I hope so—substantial monetary value. 
One might argue that, for the greater good of 
society in that area, rather than allow my son and 
daughter to inherit that house upon my death, it 
would be much better for the social wellbeing of 
that community if Parliament stepped in, took over 
the house and allocated it for a much smaller sum 
of money, or no sum of money at all, to somebody 
on the housing list in that vicinity. Such an 
argument could be made—it is quite like the 
argument that is being made with regard to 
crofting—but it would never be made, yet it seems 
to be okay to make that argument with regard to 
crofting. Such action would lead to difficulties. 

Peter Peacock: I have one final point. There is 
a strong sense in what you have said today that 
we are fiddling with the deckchairs on the Titanic, 
so to speak, because crofting is heading in a 
particular direction and, no matter how much we 
adjust the deckchairs by introducing new detailed 

provisions into law, we will not make a lot of 
difference but just add to the complexity. Are you 
saying that, in one sense, the Parliament should 
pause and think much more deeply about the 
whole issue, including some of the more radical 
propositions that you have put forward, rather than 
continue to tinker with what will be essentially the 
same system with a few more sophistications and 
refinements? 

Professor Hunter: Absolutely, yes. If I could 
give the Parliament one piece of advice that would 
be acted upon, it would be that. I think that the bill 
is just more fiddling, as you say, and will not 
achieve its objectives. 

Having said that, it worries me a little bit that, 
despite both your own Government—if I may use 
that phrase—and the present Government’s 
attempts to introduce crofting reform legislation 
and despite the Shucksmith committee of inquiry 
in between, we are not in general terms much 
further forward than when we started. It worries 
me a bit—in fact, it worries me a great deal—that 
legislators such as committee members and their 
parliamentary colleagues might, very 
understandably, come to the view that the problem 
is just beyond us and is insoluble. They might 
conclude that, no matter what is proposed, it will 
be shouted down by one group of crofters or 
another, so we should just wash our hands of the 
matter and let it go where it will. I think that that 
would be rather tragic and rather disastrous. 
However, I do not think that the objectives that 
Parliament is trying to achieve will be achieved by 
continuing to go down the road that it is currently 
set on. 

The Convener: On that contentious note, I 
thank Professor Hunter for his attendance. If there 
are any other issues that he considers ought to be 
brought to our attention afterwards, he should feel 
free to share them with the committee in writing. 

I suspend the meeting for a comfort break 
before we hear from the next set of witnesses. 

11:56 
Meeting suspended. 

12:01 
On resuming— 

The Convener: We are running quite a bit over 
time—we were doing so from the beginning, given 
the subordinate legislation that we had to deal 
with. I encourage everyone to be brief in their 
questions and answers. We will now hear from the 
Scottish Government officials, who will explain 
each part of the bill in order and take questions on 
each part separately. I welcome the panel. Iain 
Dewar is the bill team leader, Bruce Beveridge is 
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the deputy director, Lyndsey Cairns is the policy 
adviser, and Alexander McNeil is a solicitor, from 
the rural affairs division of the Scottish 
Government. 

I invite the officials to make opening remarks 
and to explain part 1. They will then take questions 
on part 1. Thereafter, we will move on to part 2. 

Iain Dewar (Scottish Government Rural 
Directorate): Thank you, convener. I offer 
apologies from Richard Frew, who was due to be 
with us today but who has unfortunately called in 
sick. He was going to lead for us on parts 3 and 4, 
so we will do our best to cover them in his 
absence. 

As I am sure members are all aware, the bill is 
the second bill on crofting to come before a 
Scottish Parliament committee in the past four 
years. During the passage of the Crofting Reform 
etc Bill in 2006, the Executive of the day decided 
to withdraw sections of the bill at stage 2 and to 
establish a committee of inquiry on crofting to take 
an independent look at what was required to 
secure the future of crofting. Professor Shucksmith 
was appointed in December of that year and 
brought together a committee that gathered written 
and oral evidence before submitting a report to 
ministers in May 2008. The Government 
considered the report: its response, which was 
published in October 2008, accepted some of the 
recommendations, rejected others and agreed to 
give others further consideration. Some of those 
proposals have been taken forward 
administratively, but others require changes in 
legislation. To that end, the Government prepared 
a draft bill for consultation. The consultation took 
place between May and August 2009. The results 
were analysed and published and the resulting bill 
was introduced to the Parliament in the past 
month. 

Where we are today is the consequence of a 
clear process. Although there now appears among 
stakeholders to be an emerging consensus around 
the principles of the bill, there is still polarised 
opinion among individual crofters, which ranges 
from a desire to strip legislation right back to the 
core rights of tenants, which would be upheld by 
the court, and to leave the rest to the vagaries of 
the free market, to a view that current regulation is 
too weak and needs to be reinforced. 

The bill recognises crofting’s contribution to 
society as a regulated system of land tenure that 
promotes occupation and use of land in the 
Highlands and Islands. That, in turn, contributes to 
the Government’s purpose of sustainable 
economic growth. 

Lyndsey Cairns will now say a few words about 
part 1. 

Lyndsey Cairns (Scottish Government Rural 
Directorate): Under part 1, the Crofters 
Commission will be reformed to make it more 
effective in delivering its core function of regulating 
crofting, and to make it more accountable to the 
people whom it regulates. The commission has 
already undergone some administrative changes 
in line with the Government’s response to the 
Shucksmith inquiry, including the transfer of 
crofting development to Highlands and Islands 
Enterprise and the transfer of the administration of 
crofting agricultural grants to the rural payments 
and inspections directorate. The changes will 
better enable the commission to focus on crofting 
regulation and address issues such as 
absenteeism and neglect of crofts. 

Evidence to the Shucksmith inquiry and in 
response to the Government’s consultation 
demonstrated a desire for a more democratic 
regulator, and the bill would meet that desire by 
enabling the majority of commissioners to be 
crofters elected by crofters. The provisions in the 
bill differ from those in the draft bill that was in the 
consultation paper, which proposed the 
establishment of area committees. As responses 
to the consultation bill showed, although there was 
support for greater representation of crofters on 
the commission’s board, there was concern about 
the potential for local disputes and there was a 
preference for an objective and dispassionate 
central body that would retain responsibility for 
taking regulatory decisions and actions. The bill 
aims to strike that balance. Furthermore, the 
commission would have greater scope to 
determine regulatory policy, in consultation with 
crofting stakeholders, to ensure that crofting is 
regulated not only in the interests of crofting but in 
the wider public interest.  

It is also proposed to change the commission’s 
powers to bring it into line with more conventional 
non-departmental public bodies that receive grant 
in aid and have the flexibility to spend their 
budgets as they see fit. 

The Convener: How will the bill allow crofting 
regulation to take account of the very big 
differences that we know exist among crofting 
communities in different parts of the country? 

Lyndsey Cairns: As I said, what is evident is 
crofters’ desire for more input to the commission’s 
role. If commissioners from different areas are 
able to provide local input in shaping the 
commission’s policy and functions, those 
differences will be taken into account. That same 
kind of local input will come from the network of 
assessors which, as the consultation showed, 
proved to be popular with crofters and other 
stakeholders and will be retained under the bill. 

The Convener: If more crofters with various 
perspectives are going to be involved in the 
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commission, might it be even more difficult to 
reach agreement than it is under the present 
system? Is there a case for devolving decision 
making to the crofting communities themselves, as 
Professor Hunter argued earlier? 

Iain Dewar: That argument has been made. 
Indeed, in his committee of inquiry on crofting, 
Professor Shucksmith initially proposed a sort of 
federation of local crofting boards and the 
disbandment of the Crofters Commission. The 
Government rejected the second proposal but 
acknowledged that the commission could be made 
to be more accountable and to take into account 
differences in the different parts of the crofting 
counties. That was what was set out in the draft 
bill that went out for consultation. 

However, responses to the consultation 
indicated no particular demand for a body that 
covered, developed policies for and took decisions 
about specific parts of the crofting counties. Many 
of the respondents felt that it would be better to 
retain a central body with representatives from the 
crofting counties, which would have greater 
responsibility for developing crofting policy for all 
the crofting counties. However, to ensure that the 
Commission is properly informed when taking 
decisions, it was felt that the assessor network 
should be retained to gather intelligence from local 
areas. 

Alasdair Morgan: You propose to have up to 
six elected members and constituencies. Given 
what we have heard about the different patterns of 
crofting that have emerged in areas that are 
geographically close, such as Shetland and 
Orkney, how will you allocate the constituencies 
that the elected members will represent? Do you 
want them to represent homogeneous or 
heterogeneous areas? If all the different islands 
require their own members, would we end up with 
one member for each island and one member for 
the rest of Scotland? What are your ideas on that? 

Iain Dewar: We gave a breakdown in the 
consultation document of what the area 
committees would be, and we got feedback from 
the consultation on what areas they should cover. 
However, the constituencies for an election would 
be a matter for subordinate legislation. We 
acknowledge that that would have to be 
considered carefully However, the consultation 
made it clear to us that a constituency that 
combined, say, Orkney and Shetland would not be 
terribly popular, not least because of the differing 
crofting practices in those places, and that Orkney 
would perhaps be better off in a constituency with 
Caithness, which has similar crofting practices. It 
would therefore be a challenge to draw up the 
constituencies from which each member would be 
elected, but it could be done. 

Alasdair Morgan: Do you have it in mind that 
constituencies should be roughly numerically 
similar in size in terms of their importance to 
crofting, or are geographical considerations more 
important? The Boundary Commission faces 
similar problems. 

Iain Dewar: Indeed. We would need to take 
account of the number of crofters in any given 
area, ease of access and the different types of 
crofting practice. A number of issues would 
influence the drawing of the constituencies. 

John Scott: So, do you utterly reject the view of 
Professor Hunter and Professor Shucksmith that 
local area committees should be the way forward? 
Do you believe that the crofting commission 
should have a centralised committee structure? 

Iain Dewar: I am sorry. Could you repeat the 
question? I did not quite hear it. 

John Scott: I want just to clear up the point in 
my own mind. Do you utterly reject the view of 
Professor Shucksmith and Professor Hunter that 
there should be area committees or co-operatives 
in, for example, Orkney or Shetland, through 
which people would work together to sort out their 
own problems? You are not taking that route of 
travel. 

Iain Dewar: As I said earlier, there was quite a 
lot of opposition to that idea throughout the 
consultation. For local committees or crofting 
boards to work effectively, they would need the 
support of the people. If, on the other hand, there 
appears to be no interest in the idea and people 
are concerned about the impact of local crofting 
boards and area committees, pursuing it does not 
seem to be the best idea. 

12:15 
John Scott: If there is to be no change in the 

function of the Crofters Commission, why change 
its name to the crofting commission? 

Iain Dewar: It was felt that the new name would 
be more representative of the body’s functions. 
Section 2 says that those functions will be  
“regulating crofting ... reorganising crofting ... promoting the 
interests of crofting” 

and 
“keeping under review matters relating to crofting”. 

In the light of those functions, which mean that it 
will be acting in the interests of crofting, it seemed 
more appropriate to call it the crofting commission. 

John Scott: I presume that the Crofters 
Commission has always acted 
“in the interests of crofting” 
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and crofters. Is the change of name not simply 
more tinkering around the edges? What is the 
point? It will cost money to change signage, note 
paper and so on. I cannot see the point. 

Bruce Beveridge (Scottish Government Rural 
Directorate): It is really meant to underline the 
strengthening of the commission’s focus on its 
regulatory functions. It was mentioned earlier that 
some functions that the commission used to 
undertake have been devolved to Highlands and 
Islands Enterprise. It has shed some ancillary 
purposes and is focusing more on its core 
purpose. The feeling is that the new name will 
more properly represent the intended purpose of 
the commission. 

Liam McArthur: Have you been able to put a 
figure on the costs of changing the name? 

Iain Dewar: The costs are considered to be 
minimal, given that these days stationery with 
letterheads is produced using computer templates 
rather than being printed on pieces of paper, as 
used to happen. Further, as the Crofters 
Commission is moving to Great Glen house next 
month, there will be costs associated with new 
signage and so on in any case. The costs are not 
considered to be in any way significant. 

Liam McArthur: You will have heard the 
discussion that we had with Professor Hunter, so 
you will know that it is not clear to us why the 
Government is proposing that the election should 
involve only part of the commission rather than all 
of it. What is the rationale behind that? 

Lyndsey Cairns: Part of the objective is to 
ensure that, if the commission is to make 
decisions on and to regulate all matters affecting 
crofting, the board has the expertise and 
knowledge that it requires to carry out that 
function. It is proposed that having a mix of 
elected and appointed members will address that 
balance. 

Liam McArthur: There is a concern that the 
proposal will create a two-tier commission, in 
which there are some members with a democratic 
mandate and some who are there because of their 
specific expertise. 

Iain Dewar: One of the important considerations 
is that the commission is a non-departmental 
public body that manages a significant budget. It is 
therefore important that the people on the board of 
the organisation have not just knowledge and 
skills associated with crofting but the corporate 
skills that are associated with running a large 
body, including skills in finance, human resources 
and so on. It is not possible to guarantee that we 
will get people with those skills through elections. 
It was therefore considered to be important that 
the majority of the board be comprised of elected 
crofters, and that, in order to ensure that the board 

has the requisite skills across the piece to operate 
a large NDPB with a significant budget, ministers 
should be able to appoint a minority of board 
members. 

Liam McArthur: Ministers will also appoint the 
chair. Was consideration given to allowing 
members of the board to agree who should chair 
it? If not, why not? 

Iain Dewar: Consideration was given to that, but 
it was decided that it would be best for the minister 
to appoint the chair of the board, in so far as it is 
important that there is a good working relationship 
between the minister and the chair of the NDPB. 
We did allow flexibility for the minister to appoint 
either an elected commissioner or an appointed 
commissioner. 

Liam McArthur: Will the board make a 
recommendation to the minister? How will the 
minister identify the chosen candidate for 
appointment? 

Iain Dewar: The minister will consider the 
appointed and elected members and appoint the 
chair on the basis of the person that she thinks is 
best qualified for the post. 

John Scott: In the case of the national parks 
boards, it was decided that it would not be the 
Minister for Environment who appointed the chair. 
There seems to be inconsistency in the approach, 
and I just wonder why. 

Iain Dewar: The national parks were 
established under different legislation under a 
different Administration. I suppose that there is a 
difference there. 

Karen Gillon: I have some questions about the 
election of the commission. First, will you confirm 
whether it will be possible to register a croft in joint 
names? 

Iain Dewar: I look to Alexander McNeil to help 
me out here. Under the legislation, a “crofter” can 
only be a single person. 

Karen Gillon: Do you intend to publish a draft 
order before stage 2 to set out more detail on the 
electoral system, the electorate and so on, so that 
we can understand and get a feel for that? 

Iain Dewar: Yes—we could bring forward draft 
regulations before stage 2. 

Karen Gillon: Will the election be by the first-
past-the-post system or by single transferable 
vote? 

Iain Dewar: That will be considered further as 
the draft regulations are developed. In the 
consultation document, we mentioned the single 
transferable vote system, but further details of the 
conduct of the election will be worked up in the 
draft regulations. 
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Karen Gillon: At present, the majority of people 
who are registered as crofters are men. I presume 
that only registered crofters will be eligible 
candidates. Is that the case? 

Iain Dewar: Yes, that is correct. The policy is 
that the registered crofter will be the one who is 
entitled to vote. Again, that will pose difficulties 
because some crofters have multiple crofts and 
are single, whereas other crofters have one croft 
but might have a large household of five adults of 
voting age. It will be challenging. Clearly, it might 
not seem fair if one crofter who has, say, five 
crofts had only one vote whereas a household of 
five people of voting age and only one croft was 
entitled to five votes. In considering the voting 
power that is accorded to any person, we need to 
take account of the extent to which they are 
affected by regulation by the commission. 

Karen Gillon: That throws up several questions. 
I think that we would want written clarification 
about how the voting system will work. 

I also want to raise an issue about the equal 
opportunities dimension of the electoral system 
and, in particular those who are eligible to stand. 
Only people who are registered as crofters will be 
eligible to stand and, in most cases, even where 
the male and female members of the family 
operate a croft, it is the man who is registered as 
the crofter. How will you deal with the equal 
opportunities consequences of an electoral 
registration system through which women are 
excluded from standing for election? 

Iain Dewar: I certainly would not say that they 
will be excluded. There are a number of women 
crofters. There is no attempt in any way to 
discriminate between men and women, it is just— 

Karen Gillon: With all due respect, you are 
discriminating if the basis of being able to stand is 
being a registered crofter and, in the majority of 
cases—I have done research on the issue—the 
registered crofter is the man, even when both 
parties croft. The woman will be excluded from 
being eligible to be a candidate because she is not 
the registered crofter. There are equal 
opportunities consequences that you have not, I 
think, thought through properly. You need to do 
that ahead of the stage 1 debate. 

The Convener: In a previous existence, I was 
involved in appointments to the Crofters 
Commission and to trust ports. The Government 
might want to examine Ullapool Harbour Trustees, 
which has elections for some board members in 
which the whole community takes part. There 
could be a system in which the whole crofting 
community has a vote. We will obviously have to 
return to the issue. 

Karen Gillon: The Scottish Government is 
taking a power to change or veto the crofting 

commission plan. Given that the new commission 
will be democratically elected, which is portrayed 
as making it more accountable to crofters, why is 
that power thought to be necessary? 

Bruce Beveridge: It is really to ensure that the 
aims that the commission sets out drive at the 
heart of what the legislation intends. I 
acknowledge Karen Gillon’s point, but that is why 
the provision exists. A veto would be a drastic 
step, but it is appropriate for the Government to 
have the opportunity to encourage changes to 
ensure that the plan covers what it needs to cover 
and drives at the heart of what is intended. 

12:30 
Karen Gillon: So democracy is okay as long as 

people do what they are told. 

The Convener: I think that that is more of a 
question for the minister. We should move on.  

Elaine Murray: In response to Karen Gillon, Iain 
Dewar has touched on one of the points that I 
wanted to raise, but I also want to ask about the 
electoral roll in regard to absentee landlords 
whose crofts are being worked by somebody else. 
Is it the absentee landlord or the person working 
the croft who has the vote? If you are going to 
write to the committee with more detail about the 
electoral system, you might also want to address 
that point. 

Karen Gillon mentioned the plan. Proposed new 
section 2D of the 1993 act states that, in 
exercising its functions, the commission “must 
have regard to” any plan that has been published 
and approved but only that the Land Court “may 
have regard to” the plan when it is considering an 
appeal against the commission’s exercise of those 
functions. Why is there not an obligation on the 
Land Court to have regard to the plan? 

Iain Dewar: I understand that it is quite unusual 
to limit the discretion of the courts by requiring 
them to do certain things. The language that is 
usually used is “may have regard to”, but in 
practice they almost always do have regard. 

Bruce Beveridge: The court would look at 
whether the plan interacts in any way with the 
matter that is before it and, if it does, one would 
expect the court to have regard to it. However, if 
the plan is not relevant to the matter that is before 
the court, the court does not need to take up its 
time on requiring a submission on the plan and so 
on. 

Elaine Murray: My reading of the bill is that an 
appeal would be against the way in which the 
commission was exercising its functions, so you 
would think that, in that case, the plan would be 
pertinent to the nature of the appeal. 
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Bruce Beveridge: In which case the court 
would take the plan into account. That tends to be 
how things are applied. 

Peter Peacock: The bill provides that, for the 
first time, the commission may charge for 
regulatory decisions. That is not the case currently 
and it is, for obvious reasons, a controversial 
proposal. The accompanying documents make it 
clear that, to some extent, the commission’s ability 
to pursue absenteeism and other matters to the 
full extent will depend on its income flow, so there 
may be a relationship between the income that is 
derived from the charges and the commission’s 
ability to pursue absenteeism under the new 
provisions. Given that this is a heavily state-
regulated system, why has it become necessary 
now, at this point in history, to seek to levy 
charges for regulation when that has not been the 
case before? 

Iain Dewar: The main policy thinking was to do 
with the particular regulatory applications involved. 
The view was taken that not all the applications 
that are made to the Crofters Commission are 
necessarily in the wider public interest and require 
to be paid for by the general taxpayer. For 
example, when there is an application to decroft 
land or to apportion the common grazing for one 
person’s individual use, the chief beneficiary of 
those regulatory actions is the individual crofter 
rather than the wider community or society. It was 
therefore considered that it would perhaps be 
more appropriate, in some cases, for the 
commission to be able to levy a charge for 
processing those types of regulatory applications. 

Peter Peacock: Is there not a central 
contradiction in that? On the one hand, you are 
saying that, through a decrofting application, or on 
apportionment, the person will derive a benefit. 
The implication of charging is that there is a 
financial benefit, yet, by bearing down on 
speculation, other parts of the bill try to say that 
crofters should not benefit from that asset to the 
extent that they might otherwise have done. Is it 
not contradictory that you acknowledge value by 
charging but try to stop the release of value to the 
individual through other provisions in the bill? 

Iain Dewar: Not necessarily. The ultimate effect 
of the financial instruments is to discourage 
activity that might be deemed to harm crofting, 
such as decrofting or apportioning common 
grazings, and to try to reduce speculation on croft 
land. 

Peter Peacock: I accept that that is your 
answer, but I do not necessarily agree with it. 

What do you propose on charging? You are 
establishing a power for the commission, but do 
you expect charges to be levied? 

The commission will be democratically elected, 
so I presume that some candidates could stand for 
election on the basis that no charges should be 
levied—that could be their slate for election. If the 
new commission decided not to levy charges, 
would that impinge on its ability to pursue 
activities? 

Iain Dewar: If I recall correctly, the bill allows for 
charges to be prescribed and the 1993 act defines 
“prescribed” as meaning prescribed by 
regulations, so any fees would be set out in a 
statutory instrument. Is that correct, Sandy? 

Alexander McNeil (Scottish Government 
Legal Directorate): Yes. 

Peter Peacock: If fees were set out, that would 
enable but not require the commission to levy 
charges. Is that right? 

Iain Dewar: If regulations required charges to 
be levied, they would have to be levied. 

Peter Peacock: What would happen if crofters 
stood for election on the basis of no charges and 
had an electoral mandate for that? 

The Convener: I do not think that that would be 
possible. We need to move on. 

Peter Peacock: Why would that not be 
possible? 

The Convener: We will move on to the register 
of crofts, to which Lyndsey Cairns will give a short 
introduction. 

Lyndsey Cairns: Part 2 establishes a new map-
based crofting register, which will provide crofters 
with more legal certainty about the extent of and 
interests in their croft. The Government proposed 
the establishment of the register in response to 
calls from stakeholders for a map-based register 
and to a recommendation from the Shucksmith 
inquiry. The bill gives the responsibility for 
establishing the new register to the keeper of the 
registers of Scotland, who is responsible for 
maintaining other property registers. 

Crofters will benefit from registration as it will 
provide them with greater legal certainty about the 
extent of and interests in their croft. After 
registration, that will not be open to further 
challenge. Over time, that will end boundary 
disputes. 

A misconception is that the standard security 
provisions in the draft bill were the driving force 
behind the register, but they were not. People 
register title in the land register not in order to 
borrow but in order to have more confidence that 
they are the registered owner of the defined piece 
of land, with certain rights. The same principle 
applies to the proposed new register. 
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The new register will eventually supersede the 
current register of crofts, but the commission will 
continue to keep a record of any regulatory 
decisions about crofts. 

As the financial memorandum says, the 
Government has agreed to fund the capital costs 
that are associated with establishing the register, 
which are estimated at about £1.5 million. 
However, the Government will not fund the 
individual registration of crofts. That cost will be 
met by the person who triggers registration. 

The Registers of Scotland has reviewed the 
estimated cost of registration, which has 
significantly reduced from an original estimate of 
£250 to between £80 and £130 per croft 
registration. 

The Convener: As we are short of time, I will 
use my convener’s discretion as to the questions 
that need to be asked. John Scott’s question is 
quite important. 

John Scott: Why does the Government think 
that the Crofters Commission has not thus far 
been able to produce a comprehensive and 
accurate register of crofts? How can the 
Government instil us with confidence that the new 
commission, which is largely the same body, will 
be able to do so in future? 

Iain Dewar: It is important to note the distinction 
between the current register of crofts, which is an 
administrative register and which has never been 
required to hold maps, and the proposed new 
register of crofts, which will be more akin to the 
land register of Scotland and which will utilise 
geographic information systems and mapping 
technologies to allow accurate maps to be 
produced to determine the extent of crofts. 

The existing register includes a rather rough 
description of the area and general location of a 
croft, and that has led to a number of bitter 
boundary disputes over the years. The new 
register seeks to address the issue, which arises 
because the current administrative register of 
crofts might not be deemed to be 100 per cent 
accurate. The commission has told us that, in 
many cases, that is a consequence of its not being 
notified by crofters of changes to certain interests 
in the croft. Under the legislation, such notification 
is required. 

It is important to be clear about the differences 
between the current register and the proposed 
new register. I hope that I have indicated why the 
current register is not deemed to be 100 per cent 
accurate—although, with regard to the information 
that it is required to contain, it is not wildly 
inaccurate. 

John Scott: It is just incomplete. 

Given that it was presumably easier to create 
the old register than it will be to create the new 
one, now that there will be a requirement to be 
utterly exact in terms of mapping, are you certain 
that you will be able to overcome the previous 
barriers that you have identified when you address 
the more difficult task of creating a new register? 

Bruce Beveridge: The way in which the new 
register will operate is largely akin to the way in 
which the land register has operated since 1979. 
Although some boundary disputes arise on entry 
to the land register—we expect that to happen 
with the new register of crofts—it is accurate to a 
very precise degree. When it reviewed land 
registration, the Scottish Law Commission came to 
the conclusion that the system had worked 
effectively throughout that time and had overcome 
those challenges. 

John Scott: If there is a boundary dispute that 
involves lawyers, I cannot see that a figure of £80 
to £130 will go anywhere near resolving it—
lawyers charge £80 just to pick up the phone, 
never mind write a letter. I am sorry—I did not 
mean to be rude; I know that you are a lawyer. 

Bruce Beveridge: I assure you that I did not 
take it in that way. 

The figure of £80 relates to the registration 
application and the processing of that application 
by the keeper of the register. The opportunity to 
complain about a boundary that has been set 
following an application to the register comes once 
that application has been processed. A notification 
procedure follows, at which point someone may 
challenge where the boundaries are, if they wish 
to do so. 

It is fair to say that, in land registration, boundary 
disputes have largely been about small slivers of 
land rather than incomplete titles. If both parties 
were represented by lawyers in such a dispute, of 
course the cost involved would be likely to be 
more than the cost of registration, but we do not 
anticipate that that will be necessary in most 
cases. 

12:45 
Iain Dewar: Boundary disputes take place at 

present, and people go to the Scottish Land Court 
to resolve them. One of the policy drivers is to 
bring an end to that type of dispute by putting in 
place a clear process in which, over time, crofts 
will be registered on a new crofting register that 
clearly identifies the extent of and interests in the 
croft. That will remove any dubiety over who is the 
tenant, who is the landlord and who has the 
associated rights and responsibilities as said 
persons under the 1993 act as amended. 
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John Scott: I admire your optimism that that 
can be easily and cheaply done, but I do not share 
it. 

Bruce Beveridge: It will certainly not resolve all 
cases; the disputes that currently end up in the 
Land Court will continue to do so. However, it 
might result in disputes arising earlier due to the 
triggers that will require the intervention of 
registration. 

Peter Peacock: I want to follow up John Scott’s 
point about the role of the keeper of the register. If 
one reads the procedure, which is quite complex, 
one finds that the commission does most of the 
work. The application is made to the commission, 
which checks it against its existing register and 
checks for defects, and liaises with the applicant. 
The commission then sends the application to the 
keeper, who uses the title page to register it. The 
application then goes back to the commission and 
then out for consultation and so on. It appears that 
the commission does most of the work, but the 
keeper gets the fee. What is the policy justification 
for that? It is not clear what added value the 
keeper provides, given that the commission does 
most of the work. Why could the commission not 
just keep the work rather than passing it to the 
keeper? 

I know that Mr Beveridge is a former keeper, so 
he should perhaps declare an interest. 

Bruce Beveridge: No, I am a former deputy 
keeper—and the solicitor on this panel has just 
become head of legal services at the Registers of 
Scotland. 

In response to your first point, the fees go to the 
keeper because the keeper is a separate entity 
that is entirely self-funded—as must be the case—
and is not subject to vote funding. The role 
operates under arrangements that are analogous 
to a trading fund; with regard to fees, the keeper 
has to recover the cost of what they do. 

With regard to the spread of work, the 
commission simply comments on the detail of the 
application in cases in which it holds other 
information on its register. If, for example, the 
commission holds competing information about 
the identity of the crofter, it would be flushed out at 
that stage; that is the sort of thing that such a 
check is intended to do. 

The keeper’s work involves making up the 
register and the title sheet, in much the same way 
as is done with the land register. The register is 
held by the keeper, who is entirely responsible for 
controlling and maintaining it, which includes 
adding the mapping and doing the detailed work 
on the completion of it. That is how the work is 
split. 

The commission’s work is intended to minimise 
the work that the keeper does by checking the 
accuracy of information, which minimises the cost 
that the keeper must charge to the greatest extent 
practicable. It also ensures that any errors relating 
to the identity of the applicants are picked up at 
the earliest stage. 

Peter Peacock: Another issue, which I am sure 
people will find amazing in many respects, is that, 
according to the policy memorandum, the 
composition of the new register may take upwards 
of 30 to 40 years because some of the triggers 
may not work until that point. During that period, 
the commission will have to keep its own register 
up to date. 

There is, as I understand it, a proposal in the 
financial memorandum whereby, as part of the 
voter registration scheme, the commission will be 
given around £25,000 to bring the current register 
up to date. What is the point of having a new 
register if we are updating the current register? In 
effect, the commission will have to duplicate part 
of the work for 30 to 40 years, which will produce 
two registers. That does not seem terribly cost 
effective. 

Iain Dewar: I will highlight the distinctions and 
the differences between the two registers. The 
new register will obviously be map based, which is 
significant. You asked about the collection of data 
for elections. Powers under the 1993 act will allow 
the commission to update the current 
administrative register to ensure that crofters’ 
names and dates of birth—the core pieces of 
information that are needed to ascertain the 
electorate for a crofting election—are correct. It is 
not duplication but an exercise to obtain the 
information that is necessary to conduct an 
election. As I said, the purpose of the new register 
is to provide certainty on the extent of and legal 
interests in a croft. 

Peter Peacock: Take the example of crofters 
who are living in perfect harmony with their 
neighbours and have done so for all time. They 
know roughly where their crofts’ boundaries are 
but do not worry if someone encroaches by a few 
metres. What benefit, if any, do they derive from 
registering their crofts in those circumstances—
which must be the circumstances of the majority of 
crofters—especially if they must pay a fee to do so 
and face all the other costs to which John Scott 
alluded? 

Iain Dewar: People will get confidence and 
peace of mind from registering the title to their 
land on the land register. There will be no doubt 
about who has the interest in the property or about 
the extent of that property. 

Peter Peacock: We are about to spend £1.5 
million of public money on the register. 
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Presumably, that must provide a benefit to the 
individual or the state. For the life of me, I cannot 
see what that benefit is. If someone is in dispute, 
they will go to the Scottish Land Court; if not, they 
do not need to do anything and can live happily 
with their neighbours. Why must we have a map-
based register of the sort that is proposed? What 
does it add? What value does it bring in the 
circumstances that I have described? 

Iain Dewar: I can only reiterate that it provides 
the same type of advantage that one gets from 
registering title to property in the land register. 

Bruce Beveridge: In public policy terms, it is 
highly appropriate to have a ready, map-based 
means of identification of land and interests in 
land. Many states have gone down that road. If 
someone is living in complete harmony with their 
neighbour and intends to continue living on their 
croft without changing it, they may not notice the 
fact that there are now boundaries around it. 
However, the bottom line is that the system as a 
whole will work better. 

The Convener: I am conscious of the fact that 
we plan to meet the commission and the keeper. 
Unless members have other pressing questions 
on this part of the bill, I suggest that we move on. 

Karen Gillon: Given that the process will take 
some time, can you clarify the procedure for 
registration of the land on which a croft lies if that 
croft changes hands through sale and has not yet 
been registered? 

Iain Dewar: A change in the landlord’s interest 
in croft land is a trigger for registration. Using 
modern technologies, it is possible during 
conveyancing to cross-reference between the new 
crofting register and the land register, which is the 
register of landowning interests. A process could 
be put in place to identify where there has been an 
exchange of the ownership of land in the crofting 
counties and to ask whether any of that land is 
under crofting tenure. The exact details of how 
that process will work will need to be worked 
through in more detail in subordinate legislation. 

Karen Gillon: That is important. I have read the 
papers and understand that the responsibility to 
register will lie with the landlord, not the crofter. 
What will the landlord need to do to discuss 
matters with the crofters? How will disputes be 
resolved? Crofters who have been crofting for a 
period of time could have a new landlord who 
perhaps does not know who crofts where and who 
draws a boundary and puts it in the land register. 
What requirements will there be to consult? What 
appeal mechanisms will crofters have? 

Iain Dewar: The same process is involved 
irrespective of who registers the land—whether it 
is the tenant through a regulatory trigger point that 
relates to them or the landlord as a consequence 

of transferring ownership, for example. They will 
have an obligation to register the croft, and the 
notification process that Bruce Beveridge 
mentioned earlier will then apply. Those who will 
be notified include the tenants on and landowners 
of adjacent land. 

During the consultation, there was quite a lot of 
debate about who should have to pay for 
registration. A large number of crofters argued that 
landowners should be required to pay because 
they will receive rent and they should know what 
they are receiving rent in respect of. The 
landowners said that, given the interest associated 
with the land, which is basically of little value to 
them and is primarily of value to the crofters, the 
crofters should pay for the croft registration. 

The Government’s approach was to identify a 
series of trigger points that will require first 
registration; thereafter, the same process will 
apply. All those with an interest would be notified 
and the right to challenge will exist. In Karen 
Gillon’s example, if the landlord triggered and 
made the registration, all the crofters would have 
the right to challenge it. 

Karen Gillon: That particular trigger is 
potentially a recipe for disaster, because 
somebody outwith the croft would have registered 
the interest. What provision has been made in the 
financial memorandum for the costs associated 
with the Land Court settling such disputes? With 
that trigger, there seems to be the potential for 
many boundary disputes to go to the Land Court. 

Bruce Beveridge: We are keen to encourage, 
although perhaps not legislatively, as much 
consultation as possible among those who are 
immediately affected by registrations, whether 
they are individuals or landowners. 

Karen Gillon: Will that be set down in the 
statute or the regulations? 

Bruce Beveridge: No. As I say, we do not 
envisage a legislative vehicle for that. However, 
guidance on implementation and so on will be 
offered, and those who have a relationship with 
their neighbours or landlord will tend to consult, 
especially if they are encouraged to do so, and 
that will generate the eradication of many 
disputes. 

Lyndsey Cairns: I would like to build on that. It 
will be possible to make challenges in the Land 
Court, and the number of challenges may increase 
in the short term. It is outlined in the financial 
memorandum that that is an unknown, but croft 
boundary disputes that are heard in the Land 
Court should tail off over time as more croft lands 
become registered. We tried to make it clear in the 
financial memorandum that it is difficult to estimate 
how many challenges the Land Court might hear. 
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Karen Gillon: The potential for absentee 
landlords to cause conflict in crofting situations 
from the other side of the world—we discussed 
that earlier—with little regard to or concern for 
crofting boundaries, as they get minimal rents from 
crofts, may cause more problems than are being 
envisaged in the interim period. I would be glad if 
you could come back to us with more information 
on that. 

13:00 
The Convener: We move on to part 3, on the 

duties of crofters and owner-occupier crofters. 

Iain Dewar: Part 3 clearly sets out the 
responsibilities of both tenant and owner-occupier 
crofters to reside on or near the croft and to work 
the land. In its response to the Shucksmith inquiry, 
the Government agreed that crofts need to be 
occupied and used, but suggested that that aim 
would be better achieved by clarifying the 
respective duties and improving existing 
mechanisms for tackling absenteeism and neglect. 

The bill seeks to define an owner-occupier, 
which will put an end to the current situation in 
which owner-occupiers, as landlords of vacant 
crofts, are open to action from the Crofters 
Commission at any time. Evidence to the 
Shucksmith inquiry and in response to the 
consultation on the draft bill demonstrated that a 
majority of crofting stakeholders were in favour of 
more effective means of addressing absenteeism 
and neglect in relation to croft land. 

The Bill proposes replacing the current 
arrangements, which have resulted in high levels 
of absenteeism, with a considerably more robust 
process. The commission currently has 
discretionary power to tackle absenteeism, and 
action on neglect depends on a complaint being 
made or the consent of the landlord being given. 
The bill will place a duty on the commission to take 
action in respect of absenteeism and neglect by 
both tenant and owner-occupier crofters. 

Importantly, however, safeguards will be put in 
place that will allow the commission not to take 
action when there is a good reason not to do so, 
or when a crofter has given an undertaking to 
remedy the situation or to sub-let the croft. Those 
measures will help to ensure that crofting 
contributes to economic growth by requiring 
crofters to be resident on or near their croft and to 
put it to some form of productive use. 

I refer to some of the comments that were made 
earlier. The responsibilities that are associated 
with the requirement to live on or near the croft 
and to work the land are associated with the land 
and the tenure under which that land is operated. 
Shucksmith was very much of the view that that 
requirement should apply equally to tenants and 

owner-occupiers. In relation to the rights of owner-
occupiers and the requirement for them to adhere 
to those responsibilities, if an owner-occupier 
wants to be removed from those obligations, they 
would have to apply to resume the land or to 
decroft it. They would then no longer have those 
responsibilities, but in such cases, the land would 
no longer be croft land. 

John Scott: If someone wanted to farm the croft 
land, or perhaps to have more than one croft, as 
young entrepreneurial crofters might, they would 
have to have the land decrofted if they had two 
crofts that lay more than 16km apart. That is an 
inhibitor. Why did you decide on 16km? 

Iain Dewar: We did not decide on 16km. That 
distance has been in place since the Crofters 
(Scotland) Act 1961, when it was increased from 2 
miles, which it had been under the Crofters 
(Scotland) Act 1955, to 10 miles. Then, in 1976, 
we got all metrified and changed it to 16km. 

John Scott: It is still 10 miles in old money. 

What causes absenteeism? We have learned a 
lot from Professor Hunter today, but I would like to 
hear your views on the causes of absenteeism. 

Iain Dewar: The causes of absenteeism are 
wide ranging. In the past, there was much more 
succession within the family—the young person 
would take up the croft and work it. We heard 
earlier that perhaps in subsequent generations, 
people have been upwardly mobile and have left 
the township to go to Glasgow or Edinburgh to get 
a job. Some absenteeism is generated when those 
people inherit the croft but decide not to go back 
and take up the reins. 

Bill Wilson: I have a short question to follow up 
on John Scott’s question. Let us imagine that the 
young crofter lives 16.5km from one of his two 
crofts. Is there flexibility for the commission to say 
that the fact that someone lives 16.5km or 17km 
away from their croft is not really a great problem? 

Iain Dewar: Yes. There is flexibility in the 
legislation that enables the commission not to take 
action where there is a good reason not to do so. 

Bill Wilson: The commission is not required to 
take action. 

Iain Dewar: Yes—if there is a good reason not 
to take action. When an elected commission 
draws up its policy plan, it may well decide that 
where a crofter resides slightly more than 16km 
away from the croft but commutes regularly to it 
and makes active use of it, that would be a good 
reason not to take action against them. There is 
the flexibility that the member describes. 

The Convener: What about the situation of a 
crofter on Skye who has one croft near Portree 
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and another near Dunvegan? Is that 
absenteeism? 

Iain Dewar: Again, it would depend on whether 
they were ordinarily resident within 16km of the 
croft. If that were not the case, strictly speaking, 
they would be absent. As I said to Mr Wilson, 
there is discretion. If that absentee crofter was 
making active use of both their crofts, the 
commission might well have a policy that that was 
a good reason not to take action against them. 

John Scott: I just want to develop that point. If I 
were a crofter in Wick, would I have to live there? 
If so, I would not be able to work here in the 
Parliament, because I would have to be resident 
within 16km of the croft. That seems utterly 
unreasonable. 

Iain Dewar: The residency requirement has 
been in crofting legislation since the beginning. On 
flexibility, the onus is being put on the crofter. If 
they are not going to abide by the residency 
requirement, they have to explain why they cannot 
do so. They can apply for consent to be absent. 
The commission may well grant such consent, 
depending on the circumstances and its policies. 
The onus is on the crofter to explain the reasons 
for their absence and it is for the commission to 
decide, on the basis of the policy that it draws up, 
whether those are good reasons. 

Peter Peacock: In your policy 
recommendations, you have emphasised the 
desire of the Shucksmith committee to try to 
equalise the obligations on owner-occupier and 
tenant crofters. Currently, if someone becomes an 
owner-occupier, they disqualify themselves from 
eligibility for various grants for the croft, such as 
housing grants, grants for fencing and the like. 
Given that you are trying to equalise the 
obligations, will you equalise access to those 
grants in future? In other words, when the bill is 
passed, will crofters who are owner-occupiers 
have the same entitlement to access grants that 
tenants currently have? 

Iain Dewar: We are considering that at the 
moment because, as you say, if we are going to 
apply responsibilities equally to tenants and 
owner-occupiers of croft land, we should apply the 
supports equally as well.  

Peter Peacock: Is that the Government’s clear 
policy intention? 

Iain Dewar: It is something that we are 
considering. It would require changes to the 
statutory instruments that underpin the crofting 
counties agricultural grant scheme and so on. 

Peter Peacock: Paragraph 58 of the policy 
memorandum alludes to the fact that family 
assignations will not necessarily be automatic in 
future. That is a significant proposal, for the 

reasons that were set out by Professor Hunter 
when I asked him about the issue earlier.  

Will it be possible for the assignation to take 
place and then for the conditions of residency and 
occupancy to be complied with, or will it be open 
to the commission to say that it will not allow the 
assignation to take place? As I understand it, the 
latter would end the process of succession at that 
point, without the family having the normal 
opportunity to comply, and would be quite a big 
material difference.  

Where is the relevant provision in the bill? I 
cannot locate it—perhaps it is written in legalese. 

Iain Dewar: I will explain the differences 
between assignation and bequest. Assignation is 
when a transfer takes place among the living, 
under section 8 of the 1993 act, as amended. The 
commission can intervene in an assignation only 
when the assignation involves someone who is not 
a family member and who lives or intends to live 
more than 16km from the croft; the commission 
cannot intervene in an assignation that involves 
only family members. That seems iniquitous with 
regard to delivering the policy goal of ensuring that 
crofts are occupied and actively used, so we are 
seeking to remove the distinction between the 
treatment of family assignations and the treatment 
of non-family assignations.  

With regard to bequests, at present there is a 
misconception that the Government will not allow 
bequests where the proposed legatee is not going 
to live on the croft or within 16km of it. Under the 
current legislation, the commission has no role in 
relation to approving or denying bequests, and 
that will continue to be the case. However, the 
Government considers section 10 of the 1993 act 
to result in an iniquitous situation. That section 
says that, in a case in which someone bequests a 
croft to someone who is not a member of their 
family, the landlord has a right to object to that 
bequest for whatever reason, although they have 
no right to object in the case of a bequest to a 
family member. The proposal in the bill is to 
remove completely the right of a landlord to object 
to a bequest. There has been a little bit of 
confusion about what the proposed changes in the 
bill actually do. 

13:15 
Peter Peacock: I should make it clear that my 

question was simply about assignations; I was not 
raising a point about bequests. It would be helpful, 
however, to get clarification about where the 
provisions for that are in the bill. I could not find 
them. I am not expecting that clarification right 
now. 

Iain Dewar: Certainly. I can write to you about 
that. 

303



2345  20 JANUARY 2010  2346 

 

John Scott: That is different from agricultural 
holdings and tenancy legislation, which provides a 
precedent. In old-fashioned tenancies, assigning a 
holding to a family member was succession, but it 
was not possible to assign the holding to 
somebody who was not a family member. That is 
presumably where the provisions come from. If we 
consider the rest of Scotland, what is proposed is 
a further departure from current accepted practice 
in agricultural tenancies. 

Iain Dewar: The grounds on which a person 
may object to a bequest to a non-family member 
could surely apply equally in respect of a bequest 
to a family member, whatever the objection might 
be. 

John Scott: I do not see why at all. It is 
succession. It is heredity. That is the whole point 
of succession—that is why the holding goes to 
family members. If somebody from outside is 
brought in, that is not the same and it is not 
iniquitous for the landlord to have the right to 
object. 

Karen Gillon: Perhaps I am slightly confused 
and am not understanding this properly. If I have a 
croft and a son who lives in Glasgow, for example, 
I cannot necessarily assign that croft to him. Is that 
right? The crofting commission would have a right 
to object. If I do not assign the croft to him but 
bequeath it to him after I die, nobody can do 
anything about that. 

Iain Dewar: Correct. If you wished to assign the 
croft to your son and your son gave an 
undertaking to take up residency on the croft or 
within 16km of it and to work it, the commission 
would take that into account and approve it. It 
would explore the intention. 

Karen Gillon: But if I just left it and worked the 
croft to the best of my ability until I died, my son 
would get the croft anyway. 

The Convener: We can perhaps get clarification 
on that in writing. 

Karen Gillon: Even as an absentee, my son 
would still get the croft, at least initially. He might 
then comply. 

Iain Dewar: The action would be taken after the 
bequest had been taken. 

Karen Gillon: Some time later. 

Iain Dewar: Whereas, when it comes to 
assignation, the commission is seeking proactively 
to prevent cases of absenteeism arising in the first 
place. 

Karen Gillon: You seek to extend the period 
when a landowner can share in the profits from the 
subsequent sale of decrofted land from five years 
to 10 years. You argue that on the basis that it will 
act against speculation, as the speculator can 

access the full value of the sale within five years. 
However, five years is not an insignificant length of 
time, and the proposal could simply be seen as 
extending the right of landowners to benefit. Could 
you set out more fully your thinking about that? 
What evidence do you have for believing that a 
period of 10 years would be more effective at 
ending speculation than one of five years? 

Iain Dewar: The evidence is largely anecdotal. 
We have heard that there have been many 
occasions when an absentee acquires a landlord’s 
interest in a croft but has no intention of crofting 
there. The landlord might sit on it for five years, 
and then decroft it and sell it off. Five years was 
considered to be a time for which people would be 
willing to wait before receiving all the profits that 
are associated with the purchase of the croft for 15 
times the annual rent, which is the normal amount, 
and subsequently selling it on for a significantly 
greater amount of money. Doubling the time 
period will reduce the likelihood of that kind of 
thing happening, although I point out that it applies 
only where the subsequent sale is made to a non-
family member. If, for example, you sell a piece of 
land to a family member who wishes to build a 
house on the site, the proceeds will not be 
required to be shared. We are seeking to address 
the issue of absentees who have no real interest 
in crofting but who instead seek to acquire crofts 
and exploit them by developing them into several 
sites for housing. 

Karen Gillon: Might there be any benefit in 
levying on absentees the kind of annual charge 
that Professor Hunter suggests in his submission? 
Have you considered such a proposal and, if so, 
what conclusion did you reach? 

Iain Dewar: We saw Jim Hunter’s paper at the 
same time as the committee saw it. The proposal 
had not been put to us before, although I have to 
say that, with regard to the proposal to deal with 
absenteeism through the crofting register, one 
sentence in particular set alarm bells ringing for 
this civil service man. That sentence was: 

“any such system would need to be in some way 
monitored and enforced.” 

The fact is that things generally become more 
complicated and bureaucratic when they have to 
be monitored and enforced. For example, how do 
you know whether someone is absent and should 
be paying the said amount? 

Bruce Beveridge: Thinking on the hoof, I 
suspect that such a charge would need to have 
some regulatory foundation. There would need to 
be some means of staying on a register, or the 
charge itself might be taken to be a tax and would 
therefore operate through a very different 
mechanism. 

John Scott: Would it attract VAT? 
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The Convener: We seem to have strayed into 
part 4. Do the witnesses have anything to add to 
what has been said already? 

Iain Dewar: In the interests of time, I am happy 
to leave the introductory remarks for this part of 
the bill and go straight to questions. 

The Convener: I believe that Alasdair Morgan’s 
question on this part is quite important. 

Alasdair Morgan: It is in connection with the 
Whitbread v MacDonald case, which I suppose is 
something of a cause célèbre. Would the bill’s 
provisions affect that judgment in any way, or does 
the loophole still remain? I can read you the 
details of the case, if you like—or do you want me 
to write to you with them? 

I suggest, convener, that we settle that question 
in correspondence, unless the witnesses have an 
answer for us. 

Iain Dewar: Could you elaborate on the details 
of the case? 

Alasdair Morgan: It is from 1992. 

Bruce Beveridge: Is that the decrofting case? 

Alasdair Morgan: Yes. It is about clawback. As 
a result of the case, if a crofter used the provisions 
now included in section 13(1) of the Crofters 
(Scotland) Act 1993 to request that the landlord 
transfer ownership of the croft to a third party or 
nominee, the transfer would not trigger a clawback 
liability. 

Iain Dewar: The matter was recently brought to 
our attention in a letter from Alasdair Allan MSP. 
We are looking at it and, once we have provided 
advice to ministers, the view might well be taken 
that it would be useful to lodge an amendment at 
stage 2 to close any perceived loophole. 

The Convener: Does anyone else have any 
pressing questions? 

Peter Peacock: On the proposed new power for 
the commission not to grant decrofting 
applications if it so chooses, even if there is 
planning consent for the piece of ground, I 
understand why you would want to do that to 
suppress speculation, but what would the practical 
effect have been had that provision been in place 
during the celebrated Taynuilt case and the 
Ocraquoy case? Would it have changed the 
outcome? 

Iain Dewar: The Taynuilt case involved an 
application to decroft an entire croft for a housing 
development. The charge was that the Crofters 
Commission had not fully considered the impact 
on crofting. The commission has additional 
grounds to take into account, including the 
sustainability of crofting in a locality and, had it 
been able to take those considerations into 

account previously, it might have been less likely 
to grant the application to decroft an entire croft, if 
indeed the sustainability of crofting in that locality 
near Oban was under threat. 

Peter Peacock: I understand your point. You 
are right to say that the commission will have the 
discretion not to grant an application. However, if 
the bill is passed, the person could still execute 
the planning consent even if they did not decroft, 
as I understand your proposal. In that case, unlike 
an individual crofter who might want to build a 
house and might not be able to generate a loan 
because they do not have a decrofted piece of 
land, the developer could just go ahead anyway, 
could they not? Would refusing permission to 
decroft have had any practical effect on the 
outcome in Taynuilt? 

Iain Dewar: I believe so. It is considerably more 
profitable to develop on land that is not croft land 
because of all the responsibilities that come with 
being an owner or a tenant of croft land. The 
possibility that a piece of land on an application 
might not be decrofted would have an impact on 
the speculative value of that land and its 
development. It is highly unlikely that someone 
would seek to develop land that was under crofting 
tenure; they would almost certainly want to have it 
decrofted first. 

The Convener: That concludes this evidence 
session. I thank the officials for their attendance. 
Any supplementary evidence should be given to 
the committee clerks as soon as possible. 

That concludes the public part of today’s 
meeting. Next week, some of us will be in the 
Western Isles to continue our scrutiny of crofting. 
The week after that, on 10 February, we will be 
back in Edinburgh to hear evidence on the bill 
from legal experts, crofters and landowners. I 
thank the press and the public for their 
attendance. 

13:29 
Meeting continued in private until 13:50. 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 

CROFTING REFORM (SCOTLAND) BILL 

SUBMISSION FROM SIR CRISPIN AGNEW OF LOCHNAW BT QC  

Crofting Commission 

Status of the Crofting Commission 
1. The current Crofters Commission is a tribunal in terms of paragraph 48 of Part 
II of Schedule 1 of the Tribunal and Inquiries Act 1992 – 

“TRIBUNALS UNDER SUPERVISION OF SCOTTISH COMMITTEE 
48. The Crofters Commission constituted under section 1 of the Crofters 

(Scotland) Act 1955 (c. 21).” 

It is to be presumed that the intention is that the Crofting Commission will 
continue to be a tribunal under the 1992 Act, although there is no attempt to 
amend the name of the Commission in the 1992 Act in the Bill 

2. In terms of paragraph 1 of Schedule 1 the Bill the Crofting Commission is to be 
a body corporate and “is not to be regarded as a servant of the Crown, nor are 
they to be regarded as having any status, privilege or immunity of the Crown.” 

It is anomalous that a corporate body that has nothing to do with the Crown 
should be a tribunal, where constitutional theory is that all justice emanates from 
the crown. 

3. There is a further anomaly, in that a tribunal ought to be an independent body 
administering justice as between two competing parties, yet the main role of the 
Crofting Commission is to regulate crofting and so at many of its hearings or in its 
decision making processes, it is adjudicating between itself as a regulating body 
and applicants or objectors, invoking its powers. 

It is suggested that serious consideration be given to whether or not the Crofting 
Commission should continue to be a tribunal or whether it should be viewed only 
as a regulatory body from whose decisions there is an appeal to the Land Court. 

If the Crofting Commission ceases to be a tribunal, then provision should be 
made in the Act that it is required to give reasons for any decision that it makes – 
reasons are required in order that an applicant or objector etc can see if there are 
any reasonable grounds for appealing the decision. At present, in terms of the 
Tribunals and Inquiries Act 1992 a request has to be made for reasons to be 
given.
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Make up of the Crofting Commission 
4. With the Government’s encouragement of community buyouts of estates under 
Part II, and crofting community buyouts under Part III, both of the Land Reform 
(Scotland) Act 2003, it is unfortunate that the Bill does not consider the inter-
relationship between community landlords and crofters. 

5. In such circumstances, the Committee might consider whether or not the make 
up of the Commission [see Schedule 1 paragraph 3] should by statute include 
landlord representatives. 

Appeals from Crofting Commission decisions 
6. The Committee is requested to give serious consideration to changing the 
appeal procedures in place for appealing against decisions of the Crofting 
Commission.

7. The 2007 Act introduced a new section 52A to the 1993 Act which provided for 
appeal from decisions of the Crofting Commission to the Land Court by way of 
stated case. Section 22 of the Bill is introducing a new section 26K into the 1993 
Act which further extends the stated case appeals. 

A stated case procedure is cumbersome, time consuming and expensive 
[because of the additional procedures]. It requires the Commission to draft the 
Stated Case; all parties who have been involved in the decision making process 
and this can sometimes be very many objectors in some cases, have to be given 
an opportunity to suggest revisals to the Stated Case and this may have to 
involve a further hearing to discuss suggested revisals, before the case can be 
lodged with the Land Court and further procedure then take place. 

By way of example I am currently revising a draft stated case of a decision of the 
Commission dated 14 May 2009 where there are eight parties involved including 
the applicant for an apportionment of the common grazings and seven objectors 
to that application. My suggested revisals will have to be circulated to all the 
parties and accepted or rejected by the Commission before the matter can go to 
the Land Court, which is then likely to fix a hearing some months thereafter. Had 
this been an ordinary appeal to the Land Court, it is likely that a decision would 
already have been issued. 

8. The appeal provisions Paragraph 18 of Schedule 1 to the Civic Government 
(Scotland) Act 1982 [attached] are a well tried model procedure for appeals from 
an administrative body. The grounds of appeal are basically the same as are 
permitted by section 52A under the 1993 Act against a decision of the Crofters 
Commission. Most appeals under the 1982 Act are dealt with by reference to the 
Statement of Reasons produced by the administrative body and the argument is 
almost always whether or not those reasons demonstrate that the body erred. 
The Crofting Commission are required to provide a Statement of Reasons, if 
requested, under the Tribunal and Inquiries Act 1992.  Such a procedure can be 
quick and relatively cheap; if a party does not enter the court process then they 
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do not have to be involved in any further procedure, unlike the position in the 
Stated Case procedure. 

9. If the Stated Case procedure is to be retained, I would suggest some minor 
amendments to sections 52A and the proposed section 26K. 

a. Section 52A(1) & (2) provide that an appeal lies to the Land Court by way of 
stated case and that it must be brought within 42 days. On one reading this 
means that if the Commission do not produce a stated case within in time for it to 
be lodged with the Land Court within 42 days that the right of appeal is lost. 
Many appellants are therefore “appealing” to the Land Court by lodging some 
sort of process in the Land Court and asking for a stated case both within 42 
days. This is unsatisfactory. 

Normally where there is a stated case procedure the Act will provided that an 
application has to be made to the decision making body within a time lime and 
there is then no time limit for making the application to the court, because it 
depends on when the stated case is produced.  Often such Acts also provide that 
if the decision making body refuse to state a case that an application can be 
made to a court to order the decision making body to state a case. If the 
Commission refused to state a case, then that decision will probably have to be 
challenged by judicial review. 

b. The time limit for appealing by stated case in section 52A is 42 days and the 
proposed time limited in section 26K is 21 days. It is unsatisfactory to have 
different time limits for appeals, unless there is good reason, as it leads to 
potential confusion and loss of appeal rights. 

Unlike many statutory rights of appeal with time limits, there is no power for the 
Land Court to extend time limits on cause shown. It is suggested that such a 
provision be added as there are hard cases [eg person in hospital] where it might 
be equitable to allow an extension of time. 

What is a croft 

10. The 2007 Act introduced a new subsection 3(1)(g) to the 1993 Act providing 
that if a holding had been entered in the Register of Crofts for at least 20 years 
its status as a croft was unchallengeable. That was a sensible provision. 

However, no converse provision was provided; ie that if land had not been on the 
Register for 20 years, it could not be claimed to be a croft or croft land thereafter. 
There are still a number of cases, quite frequently, where someone has owned 
and occupied land over which there has been no claim that it was a croft or croft 
land for many many years, but suddenly there is a claim that the land is in fact 
croft land. This causes hardship to the owner of land, who is suddenly faced with 
such a claim. Such claims have really only arisen since the right to share in the 
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value of croft land resumed came in 1976 – the claims are seldom made to get 
the land back into crofting, but are made to force a resumption and thereby 
generate a payment to the claimant crofter. 

Consideration should be given to providing some mechanism to prescribe to 
prevent claims that land is croft land, when there has been no such claim for a 
long period – 20 years is suggested as this is the normal long prescriptive period 
under Scots Law. This is particularly so where a Crofting Register is being 
introduced. It could be provided that once a croft is entered on the Register it 
would not be competent to claim land outwith the land registered as belonging to 
the particular croft or common grazings. 

The Crofting Register 

11. A Crofting Register is to be welcomed. It must be remembered that the 
Register will not only benefit crofters and landlords, but it will be welcomed by 
conveyancers in the crofting counties, who should be able to check whether or 
not land is subject to crofting – provided provision is made to prevent claims as 
outline in paragraph 10 above. 

Most missives in the crofting counties of non croft land include warranty and 
indemnity provisions requiring the sellers to warrant that the land is not croft land 
or subject to crofting and it is difficult to give such warranties where (i) there is no 
definitive Register and (ii) where it is possible to claim that the land is subject to 
crofting where for many years no such claim has been made or is apparent. 

12. Particular comments on certain provisions: 

a. First Registration section (1)(b)(i) on transfer of ownership – this provision may 
cause administrative difficulties if there are a large number of crofts on the land in 
question all requiring registration at once. Further if it is the transferee who is to 
undertake the registration, this may make for difficulties because the new 
acquirer is unlikely to have the necessary information available. If the transferee 
is to pay the fees, this will add significantly to the cost of acquisition and this will 
impact on communities seeking to buy croft land. This would also set up 
unfairness between crofters benefiting from the transferee paying on the transfer 
of the estate and the crofter having to pay when the registration takes place in 
respect of any of the steps mentioned in subsection (3). Further many crofting 
estates are owned by companies and it is the company that is sold to the new 
owner, so there is no legal transfer of the ownership of the land, thus 
exacerbating the unfairness, because it will be a matter of luck for the crofter 
whether or not the estate is owned individually or by a company. 

b. Apportionment - There does not appear to be any provision requiring 
registration when land is apportioned to a croft from the common grazings either 
to trigger first registration or where there has been a registration to amend the 
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registration to include the apportionment. Apportionment should probably be 
added as a step in section 5(2) which requires to be registered. 

c. Shares in a common grazing –
i. Section 10 does not require the Keeper to note any share in a common grazing 
or other grazing right or other right, such as a right to cut peats, that pertains to 
the croft. In terms of section 3(4) of the 1993 Act such grazing rights, or land 
apportioned to a crofter from a common grazing or land held runrig are “deemed 
to form part of the croft”. It is suggested that as such grazing rights are “part of 
the croft” that they should be noted in the Title Sheet. They are presently noted in 
the current Register of Crofts by the Crofters Commission. 

The omission in section 10 does not square with the provision in section 18(2) 
introducing a new section 3ZA(2)(b) which states that “the land which comprises 
the croft (including any right or land mentioned in section 3(4) is determined by 
the description of that land in the title sheet” which implies that the grazing rights 
ought to be in the title sheet, but section 10 does not require it. 

ii. Shares in a common grazing or land apportioned from a common grazing can 
be tenanted or owned separately from a croft. In terms of section 3(5) of the 1993 
Act such grazing rights or apportioned land is held separately from a croft the 
right or lands “shall be deemed to be a croft”. Are these deemed crofts to be 
registered? This needs to be considered. 

d. Ranking section 13 – The purpose of “ranking” given in section 13 is not clear. 
Does it mean that if a croft is registered it ranks before a subsequent application, 
so that if the first registration is “wrong” eg as to boundaries that the second 
ranking has to accept the wrong boundaries as applied in Land Registration, 
perhaps subject to compensation. This links in with rectification. 

e. Rectification section 14 – The definition of “rectify” is not clear by reference to 
ranking. Does “correcting any inaccuracy” mean any error in the first registration 
eg as to boundary etc or is that entry to be taken as accurate because it ranks 
before a second application for registration? 

Under section 9(3) of the Land Registration (Scotland) Act 1979 the land register 
cannot be rectified if the proprietor in possession is prejudiced except in very 
limited circumstances; eg the error was induced by the carelessness or fraud of 
the person who registered the land or indemnity was excluded in the original 
registration. It might be sensible to include a similar provision in relation to 
rectification of the Crofting Register. 

f. Appeals section 17 - it seems anomalous that a challenge to first registration 
under section 12 is to the Land Court, but appeals under section 17 against any 
act or omission of the Keeper are appealed to the Lands Tribunal. It is suggested 
that all appeals in respect of the Register should be either to the Land Court or to 
the Lands Tribunal so that only one body requires to develop an expertise. An 
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appeal to the Lands Tribunal would be consistent with the appeal provisions in 
the Land Registration (Scotland) Act 1975. 

Duties of crofters and owner-occupiers

13. Particular comments on provisions: 

a. Section 19D – Division of owner-occupied crofts. Neither this new section, nor 
any other part of the Bill addresses a common problem, where a crofter buys 
only part of his croft land.  Where a crofter a crofter buys part of his croft that has 
the effect of extinguishing the lease of the croft over the part that has been 
bought, but not over the part that has not been bought, which remains subject to 
the crofting tenancy.  When the crofter then assigns his tenancy, he is in fact only 
assigning part of the original tenancy and that has had the effect of dividing the 
croft land, because the tenancy of part has been assigned, but the other part 
remains in the ownership of the crofter or a person to whom the crofter has sold 
that part. 

Section 9 of the 1993 Act does not apply, because that relates only to a 
prohibition on the crofter dividing his croft tenancy. If an owner occupier is to be 
prevented from sub-dividing his land ownership without the Commission’s 
consent, then what I have outlined is a lacuna that needs to be addressed. 

b. Section 20(3), new section 5B(6) – this refers to adversely affecting “the 
interests of the landlord”. As is recognised elsewhere in the Bill [see s.11(3)] the 
“landlord” is not always the owner, because the tenant under an inter-posed 
lease can be the landlord under the definition in section 61(1) of the 1993 Act. I 
would suggest that this should be amended to adversely affecting “the interests 
of the owner and of the landlord”. 

“Clawback” provisions on disposal of croft land 

14. Section 25 of the Bill proposes to amend section 14(3) of the 1993 Act by 
extending the period of five years to ten years, during which a crofter who has 
purchased his croft is obliged to account to the landlord for part of the resale 
price when the croft is sold within the specified period – this is referred to as 
“clawback”. It is designed to allow the landlord to share in any uplift in the price is 
the land is sold to a developer. 

15. However, this amendment does not address the issue arising from the Court 
of Session decision in Whitbread v Macdonald 1992 SC 479, which held that a 
crofter could arrange for the initial purchase to be taken in that name of a 
nominee, who was a developer, and that this would avoid the landlord’s right to 
share in the development value. 

a. It is clear from the Hansard Reports of the Scottish Grand Committee 
consideration of this section in the 1976 Act that this was not the intention of the 
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legislature at the time. In the Scottish Grand Committee’s consideration of Bill for 
the 1976 Act Mr Buchanan- Smith MP specifically raised the issue of the proper 
construction of these proposed sections and the Minister, Hugh Brown, said1:

 “ …the Bill has been drafted to impose a liability to a second payment on all 
crofters who dispose of their land within the five year period to a person outwith 
their family … I am advised that the drafting of the Bill is perfectly sound in this 
respect. Under Clause 2(1) we envisage three categories of nominee; a member 
of the crofter’s family, a building society or similar lending organisation to whom 
title is being conveyed as security, and a sub-purchaser who may be a developer 
or some other person outwith the crofter’s family. In the first two categories of 
nominee, there is no obligation on the crofter to a second payment … 

In the third category, that of the developer or some other person not being a 
member of the crofter’s family, Clause 3(3) of the Bill imposes a liability on the 
crofter to make a second payment to the landlord if he disposes of the land 
forthwith or within five years of acquisition. Disposal forthwith covers a 
conveyance to a nominee in this category.”
[my underline] 

b. At the time of the Whitbread decision, the Court of Session accepted there 
was an ambiguity in the drafting, but at the time the court could not have regard 
to any Ministerial statement on the proper meaning of an Act to aid it in its 
decision making. This has now changed since the House of Lords decision in 
Pepper v Hart and it is quite possible that if the Court of Session could have had 
regard to this Committee Report at the time that the decision in Whitbread might 
have been different. 

Sir Crispin Agnew of Lochnaw Bt QC 
1 February 2010 

1 UK Parliament, Scottish Grand Committee, Official Report, 10 February 1976.  Cols - 65, 66, 67, 
68.
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Civic Government (Scotland) Act 1982, Schedule 1, paragraph 18 
[Licensing Appeals]

18.—
(1) Subject to sub-paragraph (2) below, a person who may, under this Schedule, 
require a licensing authority to give him reasons for their decision may appeal to 
the sheriff against that decision. 

(2) A person shall be entitled to appeal under this paragraph only if he has 
followed all such procedures under this Schedule for stating his case to the 
licensing authority as have been made available to him. 

(3) A licensing authority may be a party to an appeal under this paragraph. 

(4) An appeal under this paragraph shall be made by way of summary application 
and shall be lodged with the sheriff clerk within 28 days from the date of the 
decision appealed against. 

(5) On good cause being shown, the sheriff may hear an appeal under this 
paragraph notwithstanding that it was not lodged within the time mentioned in 
sub-paragraph

(4) above. 

(6) For the purposes of an appeal under this paragraph, the sheriff may, in the 
case of a decision of a licensing authority for which reasons have not been given 
by the authority under paragraph 17 above, require the authority to give reasons 
for that decision, and the authority shall comply with such a requirement. 

(7) The sheriff may uphold an appeal under this paragraph only if he considers 
that the licensing authority, in arriving at their decision— 
(a) erred in law; 
(b) based their decision on any incorrect material fact; 
(c) acted contrary to natural justice; or 
(d) exercised their discretion in an unreasonable manner. 

(8) In considering an appeal under this paragraph, the sheriff may hear evidence 
by or on behalf of any party to the appeal. 

(9) On upholding an appeal under this paragraph, the sheriff may— 
(a) remit the case with the reasons for his decision to the licensing authority for 
reconsideration of their decision; or 
(b) reverse or modify the decision of the authority, and on remitting a case under 
sub-sub-paragraph (a) above, the sheriff may— 
(i) specify a date by which the reconsideration by the authority must take place; 
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(ii) modify any procedural steps which otherwise would be required in relation to 
the matter by or under any enactment (including this Act). 

(10) In considering an appeal under this paragraph against suspension of a 
licence the sheriff may, pending his decision on the appeal, order the recall of 
any order by the licensing authority under paragraph 11(10) above that the 
suspension be immediate or of any order made by the authority under paragraph 
12 above but he shall not do so unless he is satisfied that all steps which in the 
circumstances were reasonable have been taken with a view to securing that 
notice of the appeal and an opportunity of being heard with respect to it have 
been given to the authority. 

(11) The sheriff may include in his decision on an appeal under this paragraph 
such order as to the expenses of the appeal as he thinks proper. 

(12) Any party to an appeal to the sheriff under this paragraph may appeal on a 
point of law from the sheriff's decision to the Court of Session within 28 days from 
the date of that decision. 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM SIMON FRASER 
 

 
Crofting Reform Bill Consultation 
I refer to your letter of 22 December inviting me to give evidence to the Rural Affairs 
and Environment Committee. 
 
I am a solicitor in private practice in the Western Isles for the last 28 years. I am an 
accredited specialist in Crofting Law and am myself a crofter. 
 
I do not intend to go through all the issues as they will all be covered by others, 
rather I intend to concentrate on those I consider must be addressed. 
 
Part 2: the Crofting Register 
 
I strongly suspect that without the previously proposed ability to grant securities over 
croft tenancies the proposed new register will be unnecessary. In any event I 
consider that the proposed new register is far too elaborate and will in practice be 
almost unworkable. Most crofts have no map-based records for their boundaries. 
Disputes seldom arise but will in my view be engendered by the registration process. 
Registration of title on the Land Register is fraught enough in this part of the world, 
not least due to the OS mapping scale used. The registration of title to a moderate 
estate can already take over 5 years. If all crofting interests would need to be 
mapped at the time of transfer of a crofting estate then the process could take a 
lifetime. 
 
I would recommend that instead the Commission retain and manage the existing 
register, that it be map-based as it is already becoming, but that a simple dispute 
resolution process be built in to their registration work. It would help if IACS 
information was shared with the Commission. 
 
Part 3: Duties 
 
S. 20 (new S. 5B): The vast majority of crofters in my part of the world will fail the 
test under S. 5B. It is my view that the decline in agricultural activity is in many cases 
a direct consequence of the vastly increased paper burden on crofters coupled with 
the withdrawal of headage based support.  The new competitive schemes are not 
accessible to any other than those able to afford to employ consultants and even 
then many expend money on consultants’ fees only to find that they do not qualify. If 
the Government seriously wants crofters to engage in agriculture –and deliver on 
their ‘duties’ then they must target support measures at crofters – and in a way that 
will enable them to be used. The present bill adds nothing while every change in 
support payments or in regulation adds more burdens which in turn results in more 
and more crofters giving up. The carrot has all but disappeared but the stick just gets 
bigger. 
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S. 21: As above. However the Commission must use their powers in respect of 
owner occupiers. The Commission have recently written out to all absentees that 
they have a record of. This has given rise to a spate of enquiries from such seeking 
to buy their crofts in the hope that somehow this step may get by the difficulty. I have 
to explain that this is not the case. In the past absent owners of bought crofts were 
not pursued with the same rigour as were absentee tenants and the new emphasis. 
 
S. 22: Whilst understandable I think this is unworkable. It has a whiff of the Indian 
Reservation about it. I strongly suspect that it will be very much resented and that 
people will simply refuse to comply. 
 
S 23: As above, the Commission must do their duty. We would not be where we are 
now had the already existing powers been used. However the Commission’s actions 
must always be tempered by the reality of the fact that whilst a croft can of course be 
in the name of only one tenant, it will often be regarded as family property, held by 
the entered tenant as a ‘trustee’. 
 
Further necessary measures 
 
As a practitioner I come across situations where the existing legislation seems to act 
as at best an unnecessary barrier, at worst a dangerous (and equally unnecessary) 
trap for the unwary. Can I recommend that the following issues all of which have a 
bearing on succession, are considered with a view to their possible inclusion in the 
final draft Act: 
 
I have long had concerns regarding the law of succession respect of croft tenancies. 
These concerns have become more focussed since January 2008 when the Crofters 
Commission took over the administration of such matters. Prior to then the rules as 
they apparently stand were not applied rigidly and indeed there was a traditional 
approach generally taken by factors or proprietors which sought where possible to 
give effect to the deceased’s wishes notwithstanding that this approach may require 
a generous interpretation of the law from time to time. Part of the difficulty arises 
from the fact that while crofting succession law is rather more complicated than any 
other area of the law of succession relating to private property in Scotland, the vast 
majority of crofters and a considerable number of solicitors are unaware of the law. 
Many still write their own wills and indeed an unfortunately high number of 
uninformed solicitors make faulty wills relating to crofts. The pitfalls are many and in 
my view mostly unnecessary. I give some examples. The section numbers quoted 
are taken from the 1993 Act as amended: 
 
1. Inadvertant intestacy  
 
Where a crofter bequeaths his tenancy of his croft in his will the bequest itself must 
be valid. If for instance the bequest is to the effect that he wishes the croft house to 
go to his wife and the croft to his son that would be deemed to be an invalid bequest. 
I have seen many other examples over the years. 
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Acceptance of the bequest must be intimated to the landlord and to the Crofters 
Commission within four months of death or in the event of unavoidable delay within a 
further six months [S 10 (2)]. 
 
In the event that the bequest is for any reason invalid or in the event of the time limits 
not being met the tenancy will fall into intestacy ie the succession to the croft tenancy 
will proceed as if no will had been made. 
 
In the case of any other property (other than an agricultural tenancy) the failure of a 
bequest for any reason would result in the property the subject of the bequest falling 
into the residue of the estate and being dealt with in the manner set out in the will for 
the residue eg “And I leave the whole residue of my estate to my wife….” This seems 
not only harsh – and unnecessary - but unusually complicated. There is no need for 
the law to be so obstructive. [S 10 (5)] 
 
I would suggest that the law be amended in two ways: 
 

a. By providing for an over-riding principle – which in reality otherwise runs like a 
‘golden thread’ through the law relating to the interpretation of wills – to the 
effect that wherever possible the intentions of the testator will be given effect 
to. 

b. By removing the provision in S 10 (5) insofar as it would prevent the croft 
being dealt with as part of the residue of the estate. 

 
2. Intestate Succession 
 
Since the succession provisions of the 2007 came into effect where a crofter leaves 
no will and his executor seeks to transfer the tenancy to the relevant beneficiary the 
consent of the Crofters Commission must be obtained in all cases – even in the case 
of a widow succeeding to her late husband’s croft. The process involves not only the 
need to make up an application but to intimate it in the local press. Many now find 
the whole business intrusive, insensitive, oppressive and unnecessary. Previously 
family successions were intimated to the landlord who noted them and in turn 
notified the Commission. I would recommend that at least the need for the 
Commission’s consent to a family succession be removed and replaced with a 
simple duty to notify the Commission and the landlord. 
 
3. Decrofting by an executor 
 
An executor is often faced with the need to dispose of the deceased’s interest in a 
croft, the main item of value being the house. Rarely can the croft and house be 
disposed of as a whole – the buyer unless rich will need a mortgage and in order to 
obtain a mortgage the house will need to be decrofted, a title taken and the house 
then sold – very often to the assignee of the croft. However an executor has no right 
to apply for a decrofting direction – he is not the tenant. Executors often have to 
resort to the slightly risky device of having themselves entered as tenant, attending 
to the decrofting, then nominating the title to the buyer and subsequently assigning 
the croft. Life would be so much easier for all concerned (and there would be no 
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downside to anyone) if an executor were to be accorded the right to apply to decroft 
just as the crofter could have done were he still alive. 
 
I look forward to meeting the Committee on 10 February. 
 
Simon Fraser 
2 February 2010 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 

CROFTING REFORM (SCOTLAND) BILL 

SUBMISSION FROM SCOTTISH RURAL PROPERTY AND BUSINESS 
ASSOCIATION 

Written evidence to the Rural Affairs and Environment Committee of The 
Scottish Parliament from the Scottish Rural Property and Business 
Association Limited (SRPBA) on the terms of  the Crofting Reform 
(Scotland) Bill. 

Introduction
The SRPBA is a membership organisation, uniquely representing the interests of 
landowners and land managers in Scotland. As such, its membership includes 
those with crofting interests, including professionals who advise both crofting 
landlords and crofters. Accordingly, the SRPBA’s interest in submitting these 
comments is on behalf of members who will be affected by the provisions 
contained within the Crofting Reform (Scotland) Bill. 

General
The SRPBA supports crofting in the crofting counties because of the historical 
and cultural links which do so much to strengthen remote communities. We 
believe that the way forward includes better recognition of the contribution of all 
types of landlords and support for crofters and landlords working together.  We 
have previously suggested that some regulatory decisions could be developed by 
the Crofting Commission to properly constituted Grazing Committees, where 
working with landowners, the Crofting Commission acting where required as 
arbiter. 

The Bill as now drafted creates new bureaucracy, fragments the role of the 
Crofting Commission, restricts family succession to crofts, reduces the role of 
landowners and generally tinkers with existing legislation.  It contributes little to 
resolving the existing problems identified in the Shucksmith Report and others.  
The opportunity to start again building on the principles of the 1886 Act has been 
lost.

Turning now to the details of the Bill: 

1 - The Crofting Commission 
It is not clear why the name is changed since this will lead to new administrative 
costs and serves no real purpose. 

a) The new Commission will consist of elected and appointed members (9 in all).  
Details of the election process in the Bill have largely been left to secondary 
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legislation and these should be included in primary legislation.  It is assumed that 
those eligible to vote or stand will be the tenant or owner occupier of a croft as 
set out in the Commission register, but this and much other important detail must 
be included in the Bill. 

b) The Commission's duty to produce a plan - consultation should include 
representatives of crofters (SCF) and landowners (SRPBA). 

c) Appointed members of the Commission should include a landowner. 

d) The SRPBA supports the appointment of chairman by government.

The above require the following changes in the Bill and the 1993 Act: 

i) Election Process 
Schedule 1 para 7(2) sub paras (a,b,d,e,h and j) should be in primary 
legislation - sub paras (c, f and g) can be in secondary legislation. 

        ii) Under S2 (inserting S2C into 1993 Act) in new S2C (3) (c) add 
'representatives of crofting landowners and crofters; and' (Duty to produce 
plan).

        iii) In schedule 1 para 4 (i) (a) add new sub para (iii) 'at least one person 
representing landowners’ interests'. 

2. Crofting Register 
The SRPBA has supported in principle a map based register of crofts.  However, 
we are concerned at the proposal in the Bill that the sale or bequest of a crofting 
estate should trigger the registration of all crofts involved.  Such a proposal would 
in addition to the direct costs of registration lead to time delays, administrative 
costs and the resolution of croft boundary disputes.  The costs of all of these 
would far exceed crofting rental values (see the SRPBA response to the Financial 
Memorandum).  If Government wish to pursue this it is suggested that 
registration triggered by the transfer of a crofting estate should be restricted as 
follows:-

(1) to croft in bye land collectively.  The same approach could apply to common 
grazings.  However, these are not covered in the Bill; the only reference is in the 
Explanatory Notes to the Bill.  In these it is suggested that Government would be 
responsible for mapping common grazings by using two surveyors.  This does 
not recognise the need for discussion with crofters and owners. Costs and time 
are under calculated.   There is no provision for resolution of any disagreements 
which could arise from the extent of, or shares in the common grazings.  
Furthermore, common grazing shares are regarded as an integral part of a croft 
and this is relevant to triggers.  Will agreed crofter forestry schemes or agreed 
mobile phone sites on common grazings when resumption takes place act as 
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triggers and if so how will this affect those crofters with shares in the relevant 
common grazings?  This needs clarifying in primary legislation. 

It also appears that a change of a single trustee where a crofting estate is owned 
by trustees would trigger registration.  This is not reasonable and does not reflect 
requirements for entry in the Register of Sasines or the Land Register.  
Furthermore, Sasines and the Land Register do not require registration in the 
case of an estate bequest.  It would thus be inconsistent to require registration in 
the case of bequests. There appears to be a belief in Government that many 
estates are owned by companies thus avoiding registration on a change in 
underlying ownership.  This is not the case as most estates are not owned by 
companies. 

The SRPBA is concerned that these matters have not been clarified, or delays 
recognised or costs properly assessed. 

The following matters are also relevant: 

a) Given our experience of delays in the Crofters Commission S11 (5) should be 
amended to ‘That the period of 6 months beginning with the date on which the 
Commission issues notification in terms of S11 (1) that it has received the copy of 
the certificate of registration under S8 (3)’. 
b) A right of appeal in terms of S12 of the Bill should apply also to Grazings 
Committees and the Landlord. 
c) S12 sets out ranking arrangements.  However the purpose of S13 requires 
clarification. 
d) S17 (Appeals) – It is proposed that the Land Court should be the Appeals 
Body as it has the experience of boundary disputes in crofting areas. 

3 Croft Tenants and Owner Occupiers 
The SRPBA notes the concerns about neglect and absenteeism.   We take the 
view that the condition of the croft is the important point.  Crofting almost 
invariably is part-time.   Crofters may not live on their crofts or even nearby, 
depending on employment opportunities.  Such crofters may still retain a keen 
interest in their crofts and have sublet them or made other arrangements.  
Provided this is so they should not be forced to give up Tenancies and therefore 
reduce the cultural and historical links in the community. 

In S21 of the Bill it is proposed that the new section 21B(3) and (4) should be 
amended to reflect the position that, if not resident for periods, the crofter should 
make proper provision for the management of the croft and, if this is 
demonstrated to the Commission, it should be obliged to give its consent. 
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4.  The following changes are proposed in the Bill.
19B should be amended to take account of owner occupiers as follows - after the 
word "title" in 19B(i)(b)(ii) add the words "or (iii) was the nominee at the time of 
the acquisition". 

Delete new section 19D as the Commission has existing powers to require letting 
of an owner/occupier croft whether divided by sale or not.  An owner/occupier 
should not have to seek consent for the sale of part of his ground but should 
inform the Commission of the sale.  The Commission can then decide under 
existing legislation whether to require the whole or parts of the original croft which 
have sold to be re-let. 

The SRPBA welcomes the extension of the clawback provision from 5-10 years.  
This provision brings such sales more into line with the generally applicable 
principle of a 50/50 split in the sale proceeds of joint crofter and landlord assets 
that apply generally.   However, this amendment will have no such effect unless 
the loophole in the current legislation (which does not reflect the will of 
Parliament in this respect) exposed in the twenty year old case of Whitbread v. 
Macdonald is tackled.  The legislation does not apply the clawback to a sale by a 
nominee of the purchasing crofter who is not a family member.  This allows the 
purchasing crofter to nominate for value a speculator who can develop the site 
and sell without clawback.  The SRPBA and, it believes, others think that this 
loophole should be blocked by making all nominees and anyone deriving from 
the crofter or nominees subject to the clawback.  The introduction of successor 
owners is necessary particularly in view of the proposed extension of the 
clawback period. The SRPBA believes that this will be a significant deterrent to 
speculation.  This matter has been raised before. 

5.  Succession and Assignation 
The SRPBA supports family succession (lifetime and bequests) as we recognise 
that this was a pillar of the 1886 Act and is crucial to maintaining the historical 
and cultural links in the crofting counties, where some crofter families can trace 
their occupation back 200 years.  We support the view, therefore, that there 
should be a distinction between family and non family succession.  This is the 
case in the Agricultural Holdings legislation.  The SRPBA proposes that Schedule 
2 paragraph 7(b) be deleted.  Similarly, the proposed repeals covered in 
Schedule 2(9) and (10) dealing with succession issues should be repealed, thus 
maintaining the status quo. 

6.  General 
There is a range of small but important matters which should be addressed, as 
follows:

a) In Schedule 2 para 19 (which refers to section 52A appeals in 1993 Act) where 
a tenant has been agreed by the landlord for a vacant croft and refused by the 
Commission, there should be recourse to an appeal procedure.  Therefore sub 
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section 5(a) of 52A should be reinstated.  It is not clear why this has been omitted 
as there are appeals for almost every other decision of the Commission. 

 b)  Any notification to any party including those made by the Commission to 
another party whose interests are potentially affected should be by registered 
post.

c)  The proposed appeal period of 21 days set out in S23 (proposed new section 
26K of 1993 Act) should be changed to 42 days to be consistent with other 
appeals in crofting legislation.  The requirement for an appeal by stated case is 
cumbersome and time consuming. 

d) It is proposed in the Bill that the Small Landholders (Scotland) Act 1911 (c49) 
should be amended so that all such holdings should be regulated by the Crofting 
Commission.  Given that some will not be eligible to become crofts, such 
holdings should not be regulated by the Crofting Commission until such time as 
the small landholder’s application for the holding to be designated as a croft has 
been approved. 

Dr Jean Balfour 
Chair, Crofting Group 
SRPBA
3 February 2010 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM THE NATIONAL FARMERS’ UNION SCOTLAND 
 
 

NFU Scotland’s welcomes the opportunity to provide both written and oral evidence 
to the Scottish Parliament’s Rural Affairs and Environment Committee at Stage 1 of 
the Crofting reform (Scotland) Bill, as introduced.  With approximately 800 crofting 
members, NFU Scotland is very well placed to represent views of those actively 
managing crofts across all of Scotland’s crofting areas. 
 
NFU Scotland welcomed the launch the new Bill and looks forward to helping shape 
a Bill that truly delivers for active crofters.  NFU Scotland believes that the Bill is 
significantly improved since its publication in draft form in May 2009, but still contains 
areas of concern.  NFU Scotland can only support legislation that will better tackle 
issues such as absenteeism, misuse and neglect of crofts. 
 
CHANGES TO THE DRAFT BILL 
 
NFU Scotland endorses the significant changes already made to the Bill as a result 
of the consultation process.  These include 
 
 

 

 

 

In place of the proposal for Area Committees of the Commission, it is now 
proposed that six members of the Commission are directly elected to ensure that 
it consists of a majority of crofters.  In order to retain a link with the community, 
the Bill proposes to retain the Crofting Assessors’ network. 

 
The policy behind the Crofting Register provisions remain largely unchanged, 
although significant work has been undertaken to improve the quality of the 
provisions and to consider how the cost of registering croft land might be reduced.  
It is now estimated that average cost will reduce from £250 to between £80 and 
£130. 

 
There were significant concerns about the proposal to provide crofters with the 
option of using their tenancy as security for a loan.  As a result, this proposal has 
been dropped from the Bill. 

 
There has been a significant modification to the proposals to address speculation 
on croft land.  In place of the occupancy requirement, it is proposed that the 
powers of the Crofters Commission to reject decrofting applications will be 
strengthened.  This would enable the re-named the Crofting Commision to reject 
an application to decroft where they consider it to be detrimental to the interests 
of crofting and the wider public benefits associated with crofting, such as 
landscape and environmental benefits.  It will also be possible for them to reject 
decrofting applications where planning permission has already been granted. 
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The Bill also increases the clawback period from proceeds of a subsequent sale 
of decrofted land to be shared 50:50 between the crofter and the previous 
landowner from 5 years to 10 years. 

 
The proposals in the draft Bill to define owner-occupier crofters and provide clear 
duties on the requirement to be resident on or within 16km of the croft and to put 
the land to productive use remain largely unchanged.  The consultation 
demonstrated that there was support for treating tenant and owner-occupier 
crofters alike, and in addressing the problems of absenteeism and neglect. 

 
NFU SCOTLAND’S COMMENTS ON PARTS 1-5 OF THE CROFTING REFORM 
(SCOTLAND) BILL, AS INTRODUCED 
 
The Scottish Government has stated that there is widespread concern that crofting is 
in decline as a consequence of persistently high levels of absenteeism, growing 
levels of neglect and the continuing removal and development of land from crofting 
tenure.  That suggests that the existing governance arrangements and regulatory 
framework may have failed to address this decline. 
 
The stated objectives of Crofting Reform (Scotland) Bill are to put in place a robust 
regulatory and governance framework for the future of crofting that will reverse this 
decline and ensure that crofting continues to contribute to sustainable economic 
growth in some of Scotland’s most remote rural communities. 
 
Given those overarching policy objectives intended to be attained by this piece of 
proposed legislation, NFU Scotland must make the following comments with regard 
to the five parts of the Crofting Reform (Scotland) Bill, as introduced. 
 
Part 1 – Reorganisation of the Crofters Commission 
 
Part 1 proposes reforms that are intended to make the Crofters Commission more 
effective in delivering its core function of regulating crofting.  Through changing the 
constitution of the Commission to allow for directly elected members, the Bill aims to 
make the Commission more representative of, and accountable to, the people it 
regulates. 
 

NFU Scotland is largely indifferent about the change of name to the Crofting 
Commission.  The precise name of the Commission is a minor issue, whereas 
what the Commission does and how it operates are of major interest. 

 
NFU Scotland considers that the proposal within the Bill to have six (of the 
possible nine) commissioners be directly elected by crofters is a major step in the 
right direction of making the Crofting Commission more accountable. However, 
while this would be more democratic, the question has to be asked whether this 
will be sufficient. 

 
NFU Scotland also considers that the other commissioners should also elect the 
Chair of the Crofting Commission rather than be an appointment of Scottish 
ministers. 
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That said, NFU Scotland considers the current proposals in the Bill to be a far 
better option than the original suggestion of Area Committees. 

 
NFU Scotland also seeks clarification within the Bill on the electoral details in 
relation to Part 1.  NFU Scotland agrees with the notion of the six electoral wards 
to provide the six elected members of the Commission. 

 
However, the Bill must also ensure that those enabled to vote properly represent 
active crofting interests and so NFU Scotland suggests that only those tenant or 
owner-occupier crofters on the Commission’s register of crofters should be 
eligible to vote. 

 
Part 2 – The Crofting Register 
 
Part 2 of the Bill proposes to create a new Crofting Register that, in effect, would 
eventually replace the existing Register of Crofts which is now considered to be 
incomplete and outdated.  The Bill gives responsibility for establishing the new 
register to the Keeper of the Registers of Scotland, who is responsible for 
maintaining other property registers in Scotland. 
 
The new Register would be map based and would clearly define the extent of, and 
interests in, a croft and other land held in crofting tenure, such as common grazings.  
In addition to providing crofters with greater security over their croft, an accurate and 
current legal register is considered to be important in the effective regulation of 
crofting. 
 

NFU Scotland is of the opinion that a proper and accurate ‘register’ of croft land is 
required, but must be fit for purpose and help enable any dispute to be resolved – 
even through compromise – without unnecessary recourse to legal action. 

 
NFU Scotland considers that current mapping under the Integrated Administration 
and Control System (IACS), which governs all applications to the Single Farm 
Payment Scheme, Less Favoured Areas Support Scheme, cross-compliance 
regulations etc., would not be acceptable as a mapping option as that relates 
exclusively to land use rather than rights (titles) over land. 

 
 

 

 

NFU Scotland considers that the proposals now contained in the Bill, in relation to 
costs, when registration would be required and the details of the registration 
(Section 41), are adequate. 

 
However, mapping and registration could soon become inadequate as significant 
problems only arise where and when a dispute arises. 

 
Therefore, NFU Scotland suggests that the Bill should make provisions for an 
arbitration system to be established to handle dispute cases through a panel so 
that they can be resolved without necessary recourse to all the current associated 
costs of legal advice and so permit deliberation by the Scottish Land Court sooner 
rather than later. 
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NFU Scotland would suggest that such an arbitration body could be managed by 
the new more accountable Crofting Commission. 

 
Part 3 – Duties of Crofters and Owner-Occupier Crofters 
 
Part 3 of the Bill defines ‘owner-occupier crofters’ and puts in place a new process for 
addressing absenteeism and neglect on croft land.  At present, the Commission has 
a discretionary power to tackle absenteeism and action on neglect is dependent on 
either a complaint being made or the consent of the landlord being given. 
 
The Bill would place a duty on the Commission to take action in respect of 
absenteeism and neglect by both tenant and owner-occupier crofters.  This should 
help to ensure that crofting contributes to economic growth by requiring crofters to be 
resident on or near their croft and to put it to some form of productive use. 
 

NFU Scotland is firmly of the opinion that neglect is the most significant issue hat 
must be addressed rather than absenteeism per se.  However, both absenteeism 
and neglect together is the worst situation of all. 

 
The purpose of the Bill in this respect should be to ensure that the Commission 
can take effective action in order that crofts are actively managed, i.e. tackle the 
issue if neglect first rather than absenteeism on its own.  The primary principle 
must be one of ensuring active management of crofts rather than determining 
who should be doing the crofting. 

 
NFU Scotland is equally convinced that the rules must be the same for an owner-
occupier as they are for a tenant.  Moreover, a short-term tenant of an owner-
occupied croft should be eligible to the same support measures (Crofting 
Counties Agricultural Grant Scheme, etc.) in order to encourage active 
management. 

 
NFU Scotland agrees with the Bill’s proposed duty on a crofter not to misuse or 
neglect a croft.  NFU Scotland also agrees with the more comprehensive 
definition of ‘misuse’ relating to requirements to cultivate or put to purposeful use 
and ‘neglect’ relating to breaches of Good Agricultural and Environmental 
Condition (GAEC). 

 
In trying to tackle absenteeism through the Bill, NFU Scotland believes it would be 
extremely difficult to justify or unfair to enforce a residency requirement of on or 
within 16 kilometres (10 miles) of the croft.  Any distance measurement would be 
arbitrary and could not reflect the particular circumstances of a particular case, 
e.g. where the crofter works away from the croft for a significant amount of the 
time yet the croft is nevertheless actively managed and certainly is not neglected. 

 
Therefore, NFU Scotland suggests that the distance requirement should be 
retained within the Bill as a benchmark only, and that the Commission fully utilises 
the “not ordinarily resident” qualification currently in the Bill to its full extent. 
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NFU Scotland would then recommend that the Bill enable individual crofters to 
apply to the Commission as being “not ordinarily resident” in cases where job 
opportunities or personal circumstances make them resident beyond the 16km 
threshold. 

 
Part 4 – Further Amendments of the 1993 Act 
 
Part 4 of the Bill makes other changes to the Crofters (Scotland) Act 1993 that are 
intended to deliver a number of policy goals.  Sections 25 to 29 aim to tackle 
speculation on the development value of croft land through strengthening the 
grounds under which the Commission may reject an application to decroft.  At 
present, the Commission regards itself as obliged to approve applications to decroft 
where outline planning consent has been granted. 
 

NFU Scotland supports the provisions of the Bill that would enable the 
Commission to reject applications to decroft where it considers the cumulative 
effect of such applications may have a negative impact on crofting in the area, 
etc. 

 
NFU Scotland considers that the Commission should be able to oppose 
applications to decroft even in circumstances where planning permission has 
been granted. 

 
NFU Scotland considers that the Bill should not alter the status quo (i.e. the 
existing rules) in cases of disposal of croft land, resumption or decrofting, as an 
extension to 10 years would make very little difference in practice. 

 
Part 5 - General and Miscellaneous Provisions 
 
Part 5 of the Bill includes general provisions concerning matters such as regulations 
and orders, ancillary provision, minor and consequential amendments and repeals, 
and crown application.  Section 32 includes a power to make modifications of 
enactments relating to crofting ahead of proposed consolidation, which will allow for 
the simplification and clarification of crofting law. 
 

NFU Scotland considers that efforts to consolidate and simplify crofting legislation 
are to be supported in principle, but is also wary of any unintended consequences 
that might transpire as a consequence.  Therefore, NFU Scotland urges great 
caution. 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 

CROFTING REFORM (SCOTLAND) BILL 

SUBMISSION FROM THE SCOTTISH CROFTING FEDERATION 

SCF Evidence to the Rural Affairs and Environment Committee of the Scottish 
Parliament regarding the Crofting Reform Bill as introduced 09 December 2009  

Thank you for the opportunity to comment on the Crofting Reform Bill as introduced to 
the Scottish Parliament on 09 December 2009. This evidence is in addition to the 
response the SCF submitted to the draft Crofting Reform Bill consultation, much of 
which is still relevant. There are many issues that could be raised but for the sake of 
brevity we focus on our most pressing concerns. 

OVERVIEW

Central to our submission is the assertion that crofting is not farming and doesn’t need 
to be “brought into 21st century mainstream farming”i. Crofting is a resilient rural culture 
that has kept thriving communities in some of the remotest parts of Scotland and which 
has survived a relentless stream of misguided attempts to demolish or ‘reform’ it. This 
resilience should be nurtured and this Bill used to enable crofting communities to 
continue to take care of their own affairs in a manner which has served them well for 
many generations and is consistent with modern community development. 

This Bill, like the last, is teetering on the edge of collapse. We believe this is mainly 
because it was constructed in a ‘top-down’ manner with little meaningful participation. 
Government officials involved in this Bill’s drafting did not follow the recommendations 
for rural development policy set out by the government’s own directivesii; those of the 
Carnegie Trust’s Commission for Rural Community Developmentiii; and those of the 
OECDiv, as regards community development in Scotland. 

Whilst the SCF acknowledge that the work of this committee is to scrutinise the 
provisions particular to the present Bill, we feel that it is important to place this in the 
wider context of why there has been so much criticism. The continuing failure by 
government to allow crofters to participate meaningfully in the creation of legislation has 
led to a great deal of public money, once again, being spent on legislation that falls 
significantly short of being fit for purpose. 

However, having said this, the SCF support the progress of the Bill in principle as we 
believe that there can be some good recouped if it is amended appropriately and 
supported by complementary ministerial direction. We urge the parliament to use this 
opportunity to stipulate amendments that will allow the Bill to truly enact the principles of 
de-centralisation and community ownership that it claims to promote. 
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The SCF want this Bill to: 

1. Decentralise crofting decision making through the partnership of a majority 
elected Crofting Commission informed and advised by a locally elected Assessor 
Network;

2. Create a fit-for-purpose crofting register, through community led development, 
held and maintained by the Crofting Commission adequately resourced to do this; 

3. Be supported by ministerial direction and guidance to Planning Authorities to 
protect cultivatable croft land and help to address speculation; 

4. Be supported by appropriate investment, e.g. a crofting housing grant and loan 
scheme.

THE BILL 

Part 1 Reorganisation of the Crofters Commission 

The SCF accept that the Crofters Commission are re-named the Crofting Commission to 
reflect the change in its function and are content with the Scottish Government 
assurance that additional costs for the change in name will be minimal. 

Part 2 The Crofting Register 

The SCF supports having an effective crofting register. Indeed we find it difficult to 
understand how successive governments believed they could measure the potential 
impact of legislative or policy change without a reliable database. However, the whole 
principle of the registration procedure is wrong – there is no participation and it looks 
designed to be antagonistic and divisive. ‘Trigger points’ and ‘ranking’ will mean every 
individual having to instigate a potential boundary dispute at possibly great cost (to both 
the individual, and to the public if Legal Aid is used) with boundaries being established 
on the principle of ‘deepest pocket wins’. Furthermore, the whole exercise could take 
generations to complete. 

The SCF strongly recommends that the register be completed using participatory 
methods such as ‘community mapping’ and mediation – which is widely commended by 
the legal profession to help keep disputes out of the judiciary system. Assessors should 
be trained to assist in this. This aligns with the HIE Community Led Development model 
and with ‘asset growth’, an established approach to rural development. It is anticipated 
that this methodology could save on public expenditure in the long term and would 
establish a fit for purpose register under community ownership. 

This methodology would also have the advantage of using the many maps that already 
exist under the process of the Crofting Right to Buy, and clearing up the confusion over 
crofts that do not appear on the present Crofters Commission register of crofts. We also 
think that the ’20 year rule’ would help to avoid disputes and should be used. 
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There does not appear to be a strong argument for establishing and holding the register 
under Registers of Scotland. The Scottish Government have laid out a plan to map the 
common grazings using specialist staff funded by SG and located in the Crofting 
Commission. This principle should extend to the whole mapping exercise, aided by the 
Commission Assessor Network. By the nature of participatory methodology HIE and 
SCF would also be closely involved. The register should then reside within and be 
maintained by the Crofting Commission. 

The SCF maintains that the cost of setting up and compilation of the register should be 
met by public investment under the SG duty to map Scotland. Future amendments to 
the register could be charged for at a rate in line with other public register amendments. 

A clause is needed in the Bill to allow a grace period for register amendment under 
compassionate grounds to help people such as bereaved when they are most 
vulnerable.

Part 3 Duties of Crofters and Owner-Occupier Crofters 

Abenteeism

To condemn absenteeism whilst simultaneously removing the housing scheme that 
made it possible to live on the croft is an absurdy. Any absentee initiative should dove-
tail with a crofting new entrants scheme, which should incorporate a croft housing grant 
and loan scheme. Means-testing housing support could be considered in order to extend 
and target limited resources. 

There is a keen interest in taking up croft tenancies but for some reason the Crofters 
Commission has ceased to hold a record of interested parties. This needs to be re-
established and used in conjunction with an absentee initiative and croft new entrants 
scheme to link suitable (capable) potential tenants with realistic croft activity plans to 
vacant crofts. A probationary period may be appropriate for croft entrants, with support 
from the commission and HIE. 

16km is too small a distance for the limit of living within a practical distance of a croft. 
Many people live further than this from their place of work. It would therefore be fair to 
extend the limit to a distance that is practical to still tend the croft, say 50 Km (under an 
hour’s car journey). 

Dealing with absenteeism should not just be the responsibility of the Crofting 
Commission. Under the Community Led Development model crofting communities 
should be able to take action regarding absenteeism, supported by the Crofting 
Commission, the community being in the position to know whether absenteeism is 
damaging or not. Prof. Hunter’s suggestion that absentees pay an enhanced registration 
fee to retain their croft is worthy of consideration, especially if the revenue goes into the 
local community development fund. However, on balance we believe that freeing up 
crofts for new entrants is more pressing for restoring vitality to crofting communities. 
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Neglect

We reiterate the assertion that dealing with neglect is more pertinent to the health of 
crofting than dealing with absenteeism. Crofters may have to be absent from their croft 
for very good reason but it is fair to expect them to put in place a land management 
plan. This may well be by giving a sub-let to another crofter who will work the croft in 
their absence. However, we feel that a sub-let should only be used as a land 
management tool (not as ‘purposeful use’) and not used to create an ‘under-class’ of 
crofter with few rights. 

The definition of neglect needs to be clarified. Working ‘every inch of the croft’ is 
unreasonable, but so is the provision of ‘nature conservation’ as an excuse for neglect. 
Nature conservation croft plans should be under a resourced environmental land 
management scheme. 

The Bill needs provision for ‘force majeure’ or incapacity. 

Part 4 Further Amendments of the 1993 Act 

Extending the period in which a crofter is obliged to give up 50% value of disposal of 
croft land from 5 to 10 years is acceptable (from croft purchase - not from decrofting, as 
the Bill states) as an effective deterrent to short-term speculation on croft land. The sale 
by nominee (Whitbread vs MacDonald) loophole could be closed as individual gain 
through such means is despicable to the majority of crofters. 

However, there seems to be no justification for the development share to go to the 
landlord who is likely to have made no contribution to the maintenance and working of 
the land. Rewarding the landlord in such circumstances is, like an interposed lease, 
against the spirit of land reform. The SCF would rather see the landlord's present 50% 
'clawback' become a 'township development contribution' which goes into a local crofting 
development fund for community projects. This is undoubtedly more congruent with the 
ethos of land reform and with HIE's plans for crofting community-led development. 
Whilst we acknowledge that it needs creativity to work in all localities we believe the idea 
to have merit and be worthy of further consideration. 

The SCF welcomes the provision for the Crofting Commission to not give direction to de-
croft notwithstanding the existence of planning consent, should it deem that appropriate. 
This may help in curbing some blatant speculation on croft land. However, we believe 
that the effective way to protect croft land is for ministers to direct Planning Authorities to 
have a presumption against building on the better quality croft ‘in-bye’. Furthermore, this 
should not discriminate against crofters; all land capable of growing food should be 
conserved.

Part 5 General and Miscellaneous 

No comment 
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Schedule 1 

The formation of a majority elected Crofting Commission attempts to carry out the 
recommendation of the CoIoC to bring more self governance to community level. We 
approve, though the chair should be elected by the Commissioners (as with the 
Cairngorms National Park board chair). However, this will not suffice. Having failed to 
win approval of crofting communities with the suggestion of Area Committees the SG 
has consistently ignored the fact that the decentralisation model already exists in the 
Assessors Network which represents democracy working at the very roots of the 
community. This existed (and was effective) for decades until being run-down by the last 
Commission regime and then revived by the present Commission under pressure by the 
crofting communities and the SCF. 

The design of a ‘modernised’ model for the Assessor Network and Assessor Panel was 
started and needs to be completed. Core to this is that the power balance must change 
with the Assessor Panel working in an informing and advisory role to the Crofting 
Commission. The support staff will only service the network, under direction of the 
Commission. All assessors should be trained in participatory development and 
mediation – there being an essential role for mediators. Assessors will be elected by, 
and be accountable to, their crofting community. 

The CC annual plan should be subject to debate in Parliament not just approved by the 
SG and there doesn’t appear to be provision for a timely procedure of amending the 
annual plan with inclusion of newly elected commissioners and a parliamentary debate. 

Schedule 2 Minor and Consequential Modifications 

No comment 

Financial Memorandum 

The Scottish Government seem to be unaware of the potential cost implications to 
crofters in establishing their croft boundaries. There is provision made for legal aid to 
help crofters establish their boundaries in the Scottish land Court. We contend that 
investing in participatory mapping and mediation will reduce the need for court action 
and so has the potential to save on public expenditure. Training mediators also has 
potential community benefits beyond crofting disputes. 

The costs claimed to be incurred by the Crofters Commission for administration 
procedures is excessive. Presumably this is either because costs not directly associated 
with the procedure have been included or because the procedure is grossly inefficient. 
To contemplate allowing the Crofting Commission to charge crofters for administration 
based on these costs is unacceptable. 
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Policy Memorandum 

Absenteeism is a symptom not a cause – if the policy is based on dealing with 
absenteeism as a cause of crofting decline it is failing to get to the cause. 

ADDITIONAL

A great deal of work is needed on rationalising the use of common grazings. This is too 
big a subject to go into in this document but it needs noting. 
                                         
i Future of Crofting Team member, public meetings, 2009 
ii A 2008 Scottish Government report ‘Monitoring and Evaluating the Effects of Land Reform’ concludes that research 
on land issues in communities should be “strongly participatory”. 
iii A Charter for Rural Communities, June 2007 
iv In 2008 the OECD Rural Policy Review criticised Scotland for being centrally driven and top down in approach, to 
the detriment of local leadership and innovation. 
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Crofting Reform (Scotland) Bill: 
Stage 1 

10:03 
The Convener: We move to item 2 and the 

evidence-taking session. I welcome the panel of 
legal experts—Sir Crispin Agnew QC; Simon 
Fraser, who is a solicitor in Stornoway; and Keith 
Graham, former principal clerk to the Scottish 
Land Court. 

Peter Peacock (Highlands and Islands) (Lab): 
Welcome, gentlemen. One of the big changes that 
the bill proposes is the establishment of a crofting 
commission, which would be in part directly 
elected. Nonetheless, it would be a regulator that 
had to operate the law on crofting, which is 
complex, as you know better than we do. What 
difference would elected members make to the 
commission compared with the current situation, 
given that they will have a precise and strict body 
of law to administer? 

Sir Crispin Agnew: As I state in my written 
submission, the Crofters Commission is also a 
tribunal under the Tribunals and Inquiries Act 
1992, so we are going back to the American 
principle of electing judges. I do not see any 
particular harm in that, but there is a constitutional 
issue that needs to be addressed regarding the 
precise status of the Crofters Commission. It is 
really a regulatory and administrative body. It 
should operate on that basis and cease to be a 
tribunal. If it is an administrative tribunal that 
regulates process, it is in the same category as 
licensing boards and licensing committees in local 
authorities, which are elected. They have a clerk, 
and the Crofters Commission has solicitors who 
give it legal advice, so if we can get over the 
constitutional issue of the election of judges, I do 
not see it as a problem if the commission remains 
a tribunal, provided that it has legal advice 
available to it. 

I made the point in my submission that no one 
seems to have considered the relationship 
between landlords and crofters, particularly when 
the Government is encouraging community 
buyouts or crofting community buyouts under the 
Land Reform (Scotland) Act 2003. The dynamic 
that exists between a private landlord and crofters 
is different from the dynamic that exists between a 
community landlord and crofters. That issue needs 
to be addressed. A community company that has 
bought land has obligations to run things with a 
view to sustainable development and a variety of 
other issues that are set out in the 2003 act, yet 
the commission has functions in relation to 
crofters, so there will be tension between those 
two roles. 
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It seems to me that if the commission is to 
regulate the crofting communities, it should have 
on it representatives from the landlord side. If 
there are to be elections, representatives should 
be elected from the landlord side so that the 
commission is a representative administrative 
body, particularly when more and more crofting 
estates are likely to go into the hands of 
community ownership if the Government’s aims 
under the 2003 act are met. 

Simon Fraser: Like Sir Crispin, I am quite 
agnostic about the notion of a regulatory body 
being elected, but leaving that aside, I entirely 
agree that those who are appointed or elected to 
the commission need not have any expert 
knowledge of the law, as they will be guided on 
that by their own people. I entirely concur with Sir 
Crispin that if we have selection by sector—it 
would seem that what is proposed in the bill is 
selection from a body of crofters—there ought to 
be representation from the two types of land-
owning body, by which I mean private landlords 
and those on the community side. 

Peter Peacock: In discussions about an elected 
commission, an underlying assumption that one 
hears is that because it is elected it will have more 
discretion than the current commission has. Given 
that we are talking about a regulatory body, I find it 
quite difficult to fully work out the extent of the 
discretion that it might have. Would you like to 
comment on that? Will the fact that members of 
the commission will be elected rather than 
appointed mean that the new commission will 
have more discretion than the present commission 
has? 

Sir Crispin Agnew: People who are elected 
have a constituency. From my experience in 
licensing, I often had a suspicion that the licensing 
board’s decision was made partly with a view to its 
constituency and that the board would leave it to 
the sheriff to put the matter right on appeal. 

I would have thought that someone who is not 
elected might be freer to be independent, whereas 
someone who is elected has a constituency to 
represent. Equally, someone who is not elected 
and does not have a constituency will perhaps not 
bring the experience of their local membership into 
the decision-making process. It is a question of 
balance. 

Alasdair Morgan (South of Scotland) (SNP): 
Before we move on, I would like us to deal with the 
issue of landlord representation. As has been said, 
there are at least two types of landlord: community 
landlords and non-community landlords. One does 
not yet know whether the relationships that those 
two types of landlord will have with their tenants 
will differ. Are you saying that both interests must 
be separately represented on the proposed new 
crofting commission? If so, how on earth does one 

work out who will represent them? I would have 
thought these groups to be fairly heterogeneous. 

Sir Crispin Agnew: It is a difficult issue, but if 
you are seeking to regulate crofting, you have to 
realise that there are two sides to take into 
account, particularly with regard to community 
landlords. In certain cases, the crofting community 
might have bought out the crofting interest or, as 
in South Uist, the whole estate, which will include 
a number of crofting interests. The Land Reform 
(Scotland) Act 2003 requires a community 
company to have certain aims and objectives, 
which are similar to those given to the Crofters 
Commission. However, tensions will arise. Given 
that, as it seems to me, most modern private or 
community landlords tend to develop their crofting 
estates for the local community’s benefit, the 
landlords’ interests should be represented on the 
body that will regulate crofting. If that does not 
happen, crofting will be regulated entirely from the 
crofter’s perspective, which might well be at odds 
with the Government’s land reform objectives of 
ensuring community ownership and development. 

I am looking forward to the first attempt by a 
crofting community that wants to go in a different 
direction from the community purchase to buy out 
from their community landlord. Admittedly, the 
minister would have to give consent to such an 
application, but the fact remains that there are 
tensions and if the regulatory body is elected only 
from one constituency, the landlord’s interest, 
which will perhaps become more and more a 
community interest, will not be represented. The 
bill has not addressed that issue. 

As Professor Hunter said, no one has gone back 
to the fundamentals with this bill. What is the 
Government trying to achieve in the crofting 
counties? If it is trying to achieve a social 
objective, why is it narrowing its focus to the 
15,000 crofts spread around six counties? We 
need to look at the broader picture. How, for 
example, do the crofting community’s rights to buy 
fit in with the continuation of crofting? That issue 
has not yet been tackled on a larger scale but 
nevertheless, even within this bill, it can be 
addressed in a small way in the make-up of the 
crofting commission. 

Karen Gillon (Clydesdale) (Lab): Simon Fraser 
says in his submission that crofts in the name of 
one tenant are often regarded as family properties 
held in trust. One tension that is emerging from a 
lot of the evidence that we have received relates 
to who can be nominated to sit on the commission 
and who can take part in the elections. How 
should people be elected to the commission and 
who should have the right to vote? 

Simon Fraser: I have not given a great deal of 
thought to the matter. I do not particularly support 
the concept of elections to a regulatory body but, if 
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they are to happen, a number of constituencies 
will have to be established. As Sir Crispin has 
suggested, the constituencies of the community 
and private landowners will have to be addressed 
as much as the constituency of the crofters. I 
suspect, though, that they will have to be herded 
into districts and I wonder whether people will be 
bothered to engage in the process at all. The 
voting process will have to be made very easy, 
perhaps with the use of a postal voting system, but 
I imagine that it could be arranged on an area 
basis. 

10:15 
Karen Gillon: When we spoke to Government 

officials last week, we found that if a croft is 
registered in the name of one person only—a 
husband, say, but not his wife—it was not clear 
whether the wife could be nominated to stand for 
election. It was also not clear who would be able 
to vote in an election. Has either of the other 
witnesses given any thought to those issues? 

Sir Crispin Agnew: That goes back to the 
question whether you want only crofters to qualify. 
In that case, there is only one registered crofter or 
one owner-occupier for each croft. An owner-
occupier can be a husband and his wife, because 
title is usually taken in joint names. If that is so, 
however, do they both get a vote? A tenanted croft 
has only one tenant. 

The question is what we are regulating. Should 
the whole community be able to vote for who 
represents it on the crofting commission to 
regulate the crofting part of the community? If you 
are electing a body that oversees the regulation of 
crofting in the interests of the whole community, 
surely everyone who is on the electoral roll in the 
crofting counties should be entitled to elect a 
representative, not only the crofters or the 
landlords. Maybe the area should be divided into 
broad districts. That would mean that the public 
interest would be regulating crofting as part of the 
overall public interest. Saying that it should be 
crofters only means that 15,000 people are 
electing 10 commissioners, which means 1,500 
people for each seat on the board. 

The Convener: There will be six 
commissioners. 

Sir Crispin Agnew: Or six, or whatever the 
number is. 

Keith Graham: I agree with Sir Crispin that 
everyone in the crofting counties should be able to 
vote. There are many instances of a croft being in 
someone’s name because it suits the 
circumstances. I can think of one case in which 
the croft was transferred into the wife’s name 
because the husband took a job with the 
Government. That chap continues to be the 

crofter; he works the croft and the wife does not. 
So I agree that everyone in the crofting counties 
should get an opportunity to vote. 

Simon Fraser: There is a precedent in part 3 of 
the 2003 act under the crofting community right to 
buy. It is not solely the crofters who have the vote, 
although the majority of the crofters must vote in 
favour; the whole community has a vote. 

The Convener: We move on to talk about the 
register of crofts. 

Elaine Murray (Dumfries) (Lab): I have a 
couple of questions about the current situation 
because the proposal is to move away from that. If 
someone inherits or is assigned a croft, how easy 
or otherwise is it for that individual to find out the 
boundaries of their croft? 

Keith Graham: I have had a lot of experience of 
boundary disputes in the Scottish Land Court and 
my short answer is that it is very difficult to find out 
what the boundaries of a croft are, unless the 
crofter is in the fortunate position of having a 
landlord who has map-based records, or the 
previous tenant has shown the new crofter the 
boundaries—whether they assigned the croft, or 
they were the new crofter’s father or something 
like that. The current register of crofts will not 
show the croft’s boundaries. It will show what the 
acreage or hectarage is or should be, but that 
does not always match up to the situation on the 
ground. 

Sir Crispin Agnew: I agree with Keith Graham. 
Boundaries are really just folklore that is handed 
down from one person to another. Disputes often 
rumble away, and nobody really takes issue. 

A map-based register of crofts is essential. All 
land in Scotland goes on to the land register, and 
it seems anomalous that crofting titles do not 
appear on that register. One can look at the land 
register, which will have mapped an area of land, 
and find no reference to whether there are crofting 
rights over that land. That seems anomalous. 

There will undoubtedly be some pain in getting 
everything on to the land register, but it is 
important that that is done in due course. Whether 
the right way to go about things is the way that is 
suggested in the bill is a different matter. There is 
a lot to be said for the Scottish Crofting 
Federation’s suggestion in its submission that 
things could be done area by area. Local crofters 
could work with a mediator—the federation 
suggested a local assessor. Somebody should try 
to get everybody together, map the whole 
township, and find out how much agreement 
exists. The whole township map, including the 
common grazings map, could then be presented 
for registration. One approach might be using a 
mediator to get as much agreement as possible in 
a local area. 
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I strongly support having a register, not only for 
the benefit of crofters, but for the benefit of 
conveyancers in the crofting counties. Missives 
guarantee that areas are not subject to crofting or 
that something is not a croft, because people do 
not know. I have been involved in a number of 
cases in which people have owned a house and a 
garden. In one case, people had owned the village 
shop and petrol station since 1910, but when they 
came to sell it, somebody came along and said, 
“Actually, that’s part of my croft.” No claim had 
been made to that since 1910. There is an on-
going case on Coll in which a local crofter has 
claimed that a lot of the garden grounds that are 
attached to the houses were put on the common 
grazing. Those grounds have been there for 
generations and nobody has ever made that claim 
before, but there is a Land Court case on the 
matter now. That, among other reasons, is why I 
think that a register is important. However, it 
seems to me that the best way to deal with things 
is to do so area by area, and to get local people 
involved in order to find out how much can be 
agreed. People can then go to the Land Court with 
intractable cases. 

Bill Wilson (West of Scotland) (SNP): You 
seem to be saying that a major concern is simply 
identifying the crofting interest so that people will 
know what it is. Would it be possible, for instance, 
to identify the crofting interest area without being 
overly concerned about the precise boundaries 
within the crofting interest of a particular croft, 
which might produce disputes? 

Sir Crispin Agnew: There are two issues, one 
of which is what the outer boundaries of the croft 
land are. In its submission, the Scottish Rural 
Property and Business Association suggested that 
landowners should be responsible only for outer 
boundaries, because they do not really know what 
is going on inside them. If we are going to have a 
register, we will probably ultimately want to 
register each croft as well in order to provide clear 
measures of them, because crofts have value, and 
we do not want to end up with disputes. There are 
always on-going disputes. There will be pain in 
getting disputes sorted out once and for all, but it 
would be a good thing if the register took the 
approach that is taken with the land register so 
that, once boundaries are registered, they will be 
the defined boundaries. Perhaps we could start 
with outer boundaries and work inwards. 

Elaine Murray: You have both referred to 
current disputes and the problems with the current 
system. Do you agree that the bill as it stands 
seems to underestimate the problems of resolving 
some of the issues about boundaries? The policy 
memorandum refers to the mapping of common 
grazings, which will throw up a whole raft of other 
boundary issues because of the ways in which 

common grazings can fluctuate between seasons, 
and so on. 

Sir Crispin Agnew: I agree that the bill 
underestimates that problem. There are a lot of 
festering disputes that people just live with. One 
person says, “That 5yd is mine”; someone else 
says, “No, it’s mine.” Then everybody just gets on 
with it. 

Elaine Murray: If it is going to be on a map and 
registered— 

Sir Crispin Agnew: The moment that it is put 
on a map, there will be an issue. 

Something that people also forget about maps is 
the fact that, at the scale at which the mapping is 
likely to be done, the black line on the map can 
represent 1.5m to 2m in width on the ground and, 
depending on the accuracy of the map, it can be 
displaced 5m either way. Unless a boundary is 
defined as this stone to that stone and so on, even 
a map-based register can give rise to issues within 
what might be described as the 7m gap—which is 
often what boundary disputes are about. 

Mapping the common grazings will include 
mapping the boundary of a croft against the 
common grazing. So, if there are 20 crofts backing 
on to a common grazing, the boundary will be 
defined as the back line of those crofts. 

Simon Fraser: I was an administrator of a 
number of crofting estates in Lewis and Harris, 
where the vast majority of the crofts do not have 
any records. Most of the Lewis records 
disappeared in a fire in 1918 and nobody has 
bothered to replace them—nobody could. Sir 
Crispin’s point about the folklore surrounding croft 
boundaries is important. When a case comes 
before the Land Court and it tries to fix the 
boundary of a croft, it looks for the man with the 
longest and greyest beard in the village. However, 
that folklore is starting to fade—a lot has 
disappeared in the past generation. We have new 
people coming in who simply do not know those 
things, and that information is starting to fade. 

I have a set of plans for some crofts in the south 
of Harris that show the boundaries as they were 
originally drawn out. They were drawn with 
absolutely no regard to the topography of the 
land—they go up and down cliffs and everything—
with the result that, when people come to fence 
them, they fence what they can fence and just 
ignore the rest, which fades into common grazing 
land. The boundaries often come as a revelation 
even to long-standing crofters. 

What I am getting at is the fact that, although 
there is a big problem with all this, I do not think 
that the proposed register is the way to go about 
solving the problem. It will be enormously 
elaborate and complicated, and the process will 
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engender a great deal of difficulty. The Scottish 
Crofting Federation’s recommendation has a great 
deal to recommend it. The participative process 
that the federation envisages could catch the 
remainder of the folklore, bringing all the 
necessary information together, and it would not 
rely on an almost adversarial, first-past-the-post 
system such as is proposed in the bill. We would 
end up with a map-based register, but one that 
people could sign up to and that would be 
achieved not within a couple of generations—
which might be the case with the current 
suggestion—but in a far shorter period of time. 
The process and its cost would require to be 
supported, but I suspect that, on a croft-by-croft 
basis, it would be infinitely cheaper than the 
system that is proposed. 

If we are to go with the register, for goodness’ 
sake you should have a care about the triggers for 
registration. I assure you that, if registration must 
take place on the transfer of an estate, we will 
never again see the transfer of a crofting estate to 
the community. The cost and the process will be 
so enormous that it will simply not happen. 

Crispin Agnew: And divisive. 

Simon Fraser: It will be incredibly divisive. It will 
take a generation. A lawyer could be employed for 
the rest of his life to do it.  

Peter Peacock: You could do it 

Simon Fraser: I could not face it. 

Peter Peacock: You are smiling, Sir Crispin. 

10:30 
Sir Crispin Agnew: Thanks to Derek Flynn, we 

recently came across the Inland Revenue’s 
valuation for the whole of Scotland for 1910—
every holding was described, valued and mapped. 
That map-based register of all holdings in 1910 is 
sitting in the National Archives of Scotland. It could 
be a start for all this. Since the discovery, the 
information has been used quite often in boundary 
disputes and so on. If somebody were to dig out 
the information, it would be a good start. 

Simon Fraser: Since the Crofting Reform etc 
Act 2007, the Crofters Commission has begun to 
build up map-based information on its register. It 
now has a mapping section and is building up a 
level of expertise. I congratulate the commission 
on the quality of mapping that it is beginning to 
produce. That could be the beginning of the sort of 
thing that the federation is suggesting. 

Keith Graham: I welcome the general principle 
behind a definitive map-based register, but I, too, 
have serious reservations about using the various 
triggers to effect a first registration. Let us say that, 
age 20, I become the tenant of a croft and I do 

nothing to trigger a registration, nothing is done 
until I die aged 80. In that instance, the croft would 
not appear on the register for 60 years.  

A better approach would be to have a system of 
complete mapping for each township and 
associated common grazings. That also might be 
cheaper. I have concerns about the requirement 
for any application for registration to be advertised. 
Nowadays, the cost of an advertisement can be in 
the region of £300 to £400. I see no reason for the 
requirement to advertise, given the requirement 
under the present scheme for all adjacent 
proprietors, tenants and so forth to be notified of 
the application for registration. 

Jim Hume (South of Scotland) (LD): In his 
submission, Simon Fraser says that a register 
would be 
“too elaborate ... almost unworkable” 

and 
“could take a lifetime”. 

Sir Crispin Agnew says that a register would be 
welcome, because disputes happen often, 
whereas Simon Fraser says that there are seldom 
disputes. There is some confusion— 

Simon Fraser: I did not say that there are 
seldom disputes. I was advocating— 

Jim Hume: The submission says “Disputes 
seldom arise”. 

Simon Fraser: At the moment. 

Sir Crispin Agnew: They sort of fester. 

Simon Fraser: They are not necessarily brought 
into a forum where they can be resolved, because 
of the hassle, complexity and cost of doing so. 
With a register, all disputes would be brought to 
the surface and all would have to be dealt with.  

Jim Hume: I think that we are getting into two 
camps. Sir Crispin, you have mentioned twice that 
some pain will be involved. Simon Fraser says that 
it “could take a lifetime”. I think that you are 
saying, Sir Crispin, that it should be done. If so, do 
you agree with Simon Fraser that it could take a 
lifetime for the lawyers to sort out? 

Sir Crispin Agnew: I think that Simon Fraser is 
saying that it will take a lifetime because of the 
triggers. Keith Graham mentioned that, too. If 
somebody is in a croft where there is no trigger for 
a long time, it will take a lifetime. That is the 
context. At present, people live with their boundary 
disagreements because it does not really impact 
on them greatly. 

Before fishings had to be put on to the land 
register, when there were disputes about fishing 
pools, local landowners would say, “We’ll fish it 
Monday, Wednesday and Friday and you fish it 
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Tuesday, Thursday and Saturday.” That all worked 
very amicably, but the moment that fishings had to 
be put on the register, people had to dispute the 
issue because of the potential value.  

That is why Simon Fraser and I favour the 
Scottish Crofting Federation’s idea of proceeding 
crofting township by crofting township, holding 
township meetings and bringing in mediators of 
some sort—perhaps local assessors or others with 
mediation skills. That would allow everyone to sit 
around the table, to mediate a solution and to 
come up with an agreed map that could be sent to 
the register. If there were one or two intractable 
issues between people, they could be resolved in 
the Scottish Land Court. 

If we proceed croft by croft, when the process is 
triggered for crofter A he will notify his neighbours. 
When the croft’s boundaries are determined, one 
neighbour’s left-hand boundary and the other 
neighbour’s right-hand boundary will be 
determined, but those neighbours’ other three 
boundaries will not. That raises the issue of what 
is meant in the bill by ranking. I cannot discern 
that, unless it means that someone’s boundaries 
will be inviolable because they got to the register 
first. If so, the next person who comes to register 
may find that he has lost some of his land. 

The Convener: Your comments are helpful, as 
they back up evidence that we received in the 
Western Isles. 

Alasdair Morgan: Leaving aside the 
methodology of how we get there, do we all agree 
that we want to get to a definitive and accurate 
map-based register? 

Sir Crispin Agnew: Yes. 

Simon Fraser: Yes. 

Keith Graham: Yes. 

The Convener: Are there any further questions 
about the register? 

Peter Peacock: I have one small point. The 
witnesses’ comments have been extremely 
helpful; this is one of the few moments of 
consensus that we have experienced in taking 
evidence on the bill. Sir Crispin Agnew made a 
point about the level at which land is ultimately 
mapped, whether by a community process or 
individually. Are you suggesting that the current 
proposals are at too high a level, and therefore 
boundaries will not be sufficiently accurate? 

Sir Crispin Agnew: I mean that a map-based 
register is not necessarily enough and that we 
may also have to describe the boundaries. A line 
on a map has a width on the ground. Depending 
on the accuracy of the map, the line can be 
displaced one way or the other. At the moment, 
one of the triggers is succession. We are in a real 

guddle about the way in which succession will 
operate under the bill, linked to the Succession 
(Scotland) Act 1964, which gives people only a 
year in which to find a successor before they lose 
the right to do so. Simon Fraser has more to say 
on the issue, which causes a lot of problems. If 
succession is to be a trigger point, it will come at a 
time when everyone is vulnerable. There may not 
be a new tenant for up to a year—perhaps longer, 
if everyone agrees to lengthen the timeframe. 

Bill Wilson: That is a convenient introduction. 
Simon Fraser has made some interesting 
comments on wills. I invite him to highlight for the 
record some of the main points that he wanted to 
make. 

Simon Fraser: There are a couple of points. For 
example, there is on-going uncertainty about 
whether people must refer to the croft specifically 
in a bequest of a croft or whether it can be 
wrapped up in a general bequest of their estate. I 
think that an appeal on the issue is going to the 
Court of Session. 

My main problem with wills is what I call 
inadvertent intestacy. If someone does not word 
their bequest absolutely correctly and it is not 
intimated within the tight timescales, the bequest 
falls. However, it falls not into the residue of the 
estate, as it would in any circumstance other than 
one that is subject to agricultural law, but into 
intestacy, which can give rise to a result that is 
completely different from that intended by the 
person who made the will. 

In the past, those issues were resolved by 
landlords and their agents and crofters and their 
agents papering over the cracks in the system. 
However, since January 2008, all cases have 
been administered by the Crofters Commission. I 
am afraid that it spots all such difficulties, which 
are now coming to the fore and are pretty 
insurmountable. For instance, if a crofter dies 
intestate and there is no nomination within a year, 
the landlord can apply to have the tenancy 
terminated. It is as bad as that. If someone in a 
semi-detached house in suburban Scotland does 
not have that issue attended to within a year, they 
will not lose their house, so why should it happen 
with a croft? It is ridiculous. Further, as I say in my 
written submission, the system is full of dangerous 
and unnecessary traps for the unwary. If ever 
there was an area of crofting law that required a 
bit of sensible and sensitive attention, it is the area 
of succession. 

Since the passing of the Crofting Reform etc Act 
2007, and since the Crofters Commission took 
over administering the system, even the intestate 
death of a man and the croft passing to his wife 
has to go through the system. The commission 
must give its approval before she can take over, 
and the change has to be advertised in the local 
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press and all the rest of it, which people find highly 
intrusive and unnecessary. I suspect that that was 
unintentional. I have heard on the grapevine that 
the measure was not intended to be that way, but 
that is how it ended up. 

I ask for attention to be given in passing to the 
area of succession, perhaps with the guidance of 
the committee’s adviser. Consideration should be 
given to whether all those barriers and pitfalls are 
absolutely necessary—I maintain that they are not. 
We should come up with something a little more in 
keeping with the general law of succession. 

The Convener: We move on to the issue of 
crofters living and working on their crofts. 

Alasdair Morgan: How is absenteeism currently 
detected or defined? How will the 16km provision 
in the bill work? How will the crofting commission 
decide that somebody is not resident in their croft 
and is outwith the 16km limit? If the commission 
comes to that determination and tells a person that 
they have to rectify the situation, how will the 
person prove that they have complied with the 
direction? 

Simon Fraser: Crispin Agnew will perhaps 
enlighten us as to where the 16km limit—it was 
originally 10 miles—came from. Perhaps it comes 
from how far people could walk or cycle in those 
days—goodness knows. I think that it comes from 
the days before cars were common. 

Sir Crispin Agnew: It was introduced in the 
Small Landholders (Scotland) Act 1911. 

Simon Fraser: It is entirely haphazard and 
anomalous. I know of a chap who has a croft that 
is 27.3 miles by road from Stornoway but 8.5 miles 
as the crow flies. He does not fly as the crow 
does, but he is not an absentee, because strictly 
speaking he is only 8.5 miles away. That is a bit 
ludicrous, but it shows how inappropriate that 
random method of measuring is. I suspect that a 
more sensible approach must be taken that is to 
do not only with distance but with what happens 
on the croft. 

Sir Crispin Agnew: The issue goes back to the 
principle that an agricultural tenant was required to 
live on their holding. That was the situation under 
the Crofters Holdings (Scotland) Act 1886. Until 
the Agricultural Holdings (Scotland) Act 2003 
came into force, most agricultural leases had a 
provision that the tenant had to reside on the 
holding. When the 1911 act was introduced, 
certain holdings came under it that were not 
already crofts, provided that the person lived 
within 10 miles of the holding at the time. The 
intention was to bring those holdings under the 
1911 act, with the expectation that, thereafter, 
people would be required to live on their holding. 
However, a Court of Session decision in, I think, 
1917 said that the 1911 act was drafted in such a 

way that somebody did not have to live within 10 
miles of their holding. I think that Professor Hunter 
referred to that. Either people should be required 
to live on the holding and operate it or no distance 
should be specified and decisions on whether the 
person is an absentee and whether they are 
working their croft should be based on all the 
facts. It seems entirely anomalous and of no point 
whatever to have any distance restriction. 

10:45 
Alasdair Morgan: Are you effectively saying 

that it is more a question whether the croft is being 
worked, regardless of where the tenant resides? 

Sir Crispin Agnew: There seems to be no point 
in specifying a distance. Either the person has to 
live on their croft or they do not have to live on 
their croft, in which case they must still manage it 
properly. If they manage it properly, does it matter 
whether they live in Edinburgh or 3 miles down the 
road, as long as they go there sufficiently often? If 
someone has a job in Edinburgh, for instance, 
they can drive up to any of the crofting counties—
except this winter—on a Friday night, do their work 
on the croft and come back to work on the Monday 
morning. Is that person an absentee or not? You 
need to consider what you are looking to the 
owner or occupier of the croft to do. 

Alasdair Morgan: If we took that to its logical 
conclusion—if everybody who was a crofter did 
that—crofts would be empty from Monday to 
Friday. 

Sir Crispin Agnew: Quite possibly, but my point 
is that the law either says that the person has to 
live on the croft or within 2 or 3 miles of it—I 
appreciate that some crofting— 

Alasdair Morgan: But what is the difference 
between 2 or 3 miles and 16km? I know what it is 
physically—[Laughter.]—but I am talking about the 
principle. 

Sir Crispin Agnew: You have to decide what 
the distance seeks to achieve. Does the mention 
of a distance mean, effectively, that the person 
must live on and work their croft, although we 
accept that their house might be a certain distance 
away because of the geography of the area? A 
logical reason must be established for specifying a 
distance. Then, you can select what that distance 
is. However, simply having an arbitrary distance is 
illogical. You have got to decide what you are 
seeking to achieve. If you want somebody to live 
in the community, perhaps you should say, “You 
have to live within the boundaries of the crofting 
township,” or, “You have to live within 2 miles of 
the crofting township’s boundaries, because we 
expect you to live on, work and operate your croft.” 
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If you are concerned not with the person but with 
the croft being worked, kept up, kept tidy and used 
for a beneficial purpose, does it matter if the 
person lives in America and flies across on his 
private jet every Friday night, does what he needs 
to do on the croft and goes back to New York on 
the Monday morning to make his fortune on Wall 
Street? We should not get hung up on 5 miles, 10 
miles, 50 miles or whatever—you have to decide 
what the purpose of the living restriction is. Then, 
perhaps, you can fix a parameter. 

Simon Fraser: I can illustrate the point with 
another example. I consider that there are good 
absentees and bad absentees, but it is a real 
challenge to find them. I have an example of a 
good absentee: a man who has the tenancy of a 
croft in Harris but who lives in Inverness. The 
Crofters Commission sought to take action against 
him as an absentee, but he was able to 
demonstrate, with the support of his fellow crofters 
in the township, that he was the only one with a 
sheepdog, that he came back every time there 
was a gathering of the hill and that, but for him, the 
township could not operate. He was regarded as a 
good absentee, and the commission sensibly left 
him alone. A bad absentee is the likes of an 
individual who lives abroad or hundreds of miles 
away and does not come near the place for many 
years. You can understand how one is good and 
the other is bad. One should be left where he is 
and the other should not. There is your challenge. 

Alasdair Morgan: If you decide to use some 
sort of qualitative assessment—using whatever 
criteria—to determine whether an absentee is 
good or bad, there could be an issue with regard 
to the system of elected representatives. Is there a 
danger that someone who provides some service 
and whom the elected representative happens to 
know and get on with very well could be assessed 
as a good absentee, whereas someone with 
whom the elected representative has fallen out 
could be assessed as a bad absentee? 

Sir Crispin Agnew: The Shucksmith committee 
suggested that such decisions should be 
delegated to local areas. Perhaps the local area 
should make representations to the commission 
about whether a particular individual is a good 
absentee and a member of the community who 
happens to be working away but comes back as 
often as he can. 

I suggest that you think about what you are 
trying to achieve. To talk about a 10-mile rule, or 
whether someone is an absentee or not, is neither 
here nor there. If you are trying to ensure that 
people live and work in the community, the 10-mile 
rule might be sensible. If you are trying to ensure 
that croft land is worked and that everybody who 
owns that land is involved in the community in 
some way or another, does it matter where they 

live? They might come back only at the 
weekends—they might commute to Edinburgh to 
be an MSP, for example—but by working away, 
they are earning money that they are reinvesting 
in their croft. They might therefore be a better 
person to run the croft than somebody who is 
forced to live entirely locally, and who cannot 
generate any income to invest in the community. 

I am not grinding one axe or another, but it 
appears that the distance rule is not entirely linked 
to the purpose. Once you have decided on the 
purpose, you can set the distance. The original 
purpose was that an agricultural tenant was 
expected to live on their holding, and that was a 
fundamental principle of Scots law on agricultural 
tenancies, under whatever regime. 

The Convener: If we turned the question round 
and said, “How would we prove that someone was 
an absentee?”, what would your view be? 

Sir Crispin Agnew: Currently, anybody who 
lives more than 10 miles away is theoretically an 
absentee. Is an absentee somebody who takes no 
interest in the community apart from using the 
croft as a holiday home? It is a difficult issue. 

The Convener: Do any of the other witnesses 
have a view on the definition of an absentee? 

Keith Graham: A short definition would be 
somebody who is not working his or her croft. That 
would be the test of whether they were an 
absentee. 

Alasdair Morgan: Do you mean someone who 
did not work the croft personally or who did not 
have it worked? 

Keith Graham: Someone who did not have it 
worked. 

Bill Wilson: So a person might never be 
present at the croft, but as long as someone else 
worked it, that person would not count as an 
absentee. 

Keith Graham: Yes. 

Sir Crispin Agnew: Someone would have to 
work the croft on the person’s behalf, rather than 
that person just allowing someone else to work it. 
That happens on many crofts—one farmer farms 
the whole lot under some dubious arrangement 
without any subtenancies or whatever. It is to do 
with economies of scale, but a person who had the 
croft worked for their own benefit—in other words, 
they derived the income from it even if they paid 
someone to do some of the work—would fit in with 
Keith Graham’s definition. 

Bill Wilson: You are welcome to correct me if I 
am wrong, but that suggests that you both believe 
that neglect, not absenteeism, is the issue, and 
that you are not that bothered about absenteeism. 
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Keith Graham: The main thrust behind the 
provisions in that part of the bill centres on the 
question of misuse or non-use of crofts, in an 
attempt to ensure that crofts are used as much as 
possible. One way of doing that is to say that the 
crofter should be 
“resident on, or within 16 kilometres of,” 

the croft. There are other aspects to it. The 
commission can step in when there is an absentee 
or a croft is not being used. 

Bill Wilson: That takes me nicely to my next 
question, which is about misuse. Proposed new 
section 5B(4) of the Crofters (Scotland) Act 1993 
states: 

“where the crofter, in a planned and managed manner, 
engages in, or refrains from, an activity for the purpose of 
conserving— 

(a) the natural beauty of the locality of the croft; or 

(b) the flora and fauna of that locality, 

the crofter’s so engaging or refraining is not to be treated 
as misuse or neglect as respects the croft.” 

Are you familiar with those provisions, Sir Crispin? 

Sir Crispin Agnew: Yes. 

Bill Wilson: If you were not, there would not be 
much point in my firing questions about them at 
you. Will the approach make it difficult to 
demonstrate legally that a croft is being misused, 
or will that not be a problem? 

Sir Crispin Agnew: If a croft looks neglected, 
the crofter’s defence will have to be that that came 
about 
“in a planned and managed manner”. 

That will throw the onus on the crofter to show that 
he planned and managed what happened. 

Bill Wilson: What will happen if a crofter 
“refrains from” activity? Let us say that I planned 
not to graze my croft, which was all that I had ever 
done with it. Would that constitute acting in a 
planned and managed manner? 

Sir Crispin Agnew: You might have planned 
that because RSPB Scotland told you that it 
wanted the land to be kept wet because it was 
useful for waders. You might have planned with 
the RSPB for the croft to go into a state of total 
neglect, because it was good for birds. 

Bill Wilson: I am not a lawyer, but the bill does 
not seem to say that a conservation body or other 
body must have indicated that it would like the 
crofter not to graze. Would anything in the bill 
prevent a crofter from simply planning not to graze 
their croft in the interests of conserving the flora 
and fauna of the locality? 

Sir Crispin Agnew: I was just giving an 
example— 

Bill Wilson: I understand that. In the scenario 
that you described, the position would be clear, 
because the crofter could say, “Ah, but the RSPB 
said that this is of value.” I am thinking about 
situations in which no one has said that. Would the 
crofter legally have a defence in such a situation? 

Sir Crispin Agnew: The situation might well 
present evidential problems, one way or another. 

Bill Wilson: Should the bill specify that a 
conservation or Government body must have said 
that the croft can be left ungrazed? 

Sir Crispin Agnew: Perhaps the provision could 
be amended to read “with the consent of the 
Crofting Commission” or something similar, so that 
crofters would have to explain their plan and 
management proposal. Perhaps a crofter should 
have to lodge their plan with the commission and 
add it to the register. That might be a way round 
the issue that you raise. The commission could 
ascertain whether the plan and management 
regime were appropriate for the croft and perhaps 
take advice from Scottish Natural Heritage. 

Bill Wilson: The crofter would have to lodge 
their plan before deciding not to graze, rather than 
afterwards. 

Sir Crispin Agnew: Yes. I had not considered 
the issue, but you have made a valid point. 
Perhaps it would be wise to say that if a crofter 
wished to refrain from activity, they would have to 
lodge their plan with the commission, which would 
have the opportunity to accept or reject it. That 
would have to happen before the crofter set out on 
that route. 

Simon Fraser: When I first read proposed new 
section 5B(4), I thought that it would provide a 
reasonable exception, for example for someone 
who excluded an area for scrub regeneration, as 
part of a rural stewardship scheme. With scrub 
regeneration, we do absolutely nothing; we leave 
the area alone, with no grazing whatever. The 
provision would exempt someone who engaged in 
such practice from being regarded as not doing 
anything. However, I wonder whether the provision 
would offer an easy way out for someone who had 
just abandoned their croft. I agree with Sir Crispin 
that a step must be taken to establish that what is 
happening is a management practice before it can 
be excused. 

Keith Graham: My reading of new section 5B(4) 
has always been that it refers to managed and 
planned activity, such as a plan not to graze the 
croft. The crofter could not just let the croft lie, with 
nothing happening to it; they would have to have 
taken a conscious decision and agreed with 
conservation bodies or whoever not to graze the 
croft, for a particular reason. 
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Peter Peacock: The bill, in part, seeks to 
equalise the burdens on both owner-occupiers and 
tenanted crofts. A couple of weeks ago, 
Government officials told us that they are 
considering equalising access to grants for owner-
occupiers and tenants, but they have not yet 
decided to do so. Do you have any observations 
on the bill’s current definition of owner-occupier? 
Secondly, what would be the purpose of one’s 
remaining a tenant if everything, including access 
to grants, were to be equalised? 

11:00 
Sir Crispin Agnew: There would be no good 

reason to remain a tenant. 

Keith Graham: In one scheme—I cannot 
remember which—tenants were entitled to grants, 
no questions asked, but I think that I am right in 
saying that owner-occupiers had to be means 
tested to qualify. In that case, remaining a tenant 
had its attractions over becoming an owner-
occupier. 

Peter Peacock: So, could removing such 
barriers and making grants equally accessible 
have the unintended consequence of spelling the 
end of a tenanted system of crofting, or am I 
overstating the point? 

Sir Crispin Agnew: What is the point of 
preserving a tenanted system? The Irish land acts 
set out to get everyone into owner-occupation. It 
seems anomalous that when people buy their croft 
they have to decroft their croft house to be able to 
access money from the bank. That is why I, 
among others, suggested standard securities over 
the crofting tenancy, but that measure does not 
seem to have been taken forward through the bill. 
As I said, people tend to buy their croft house to 
raise money for other things, although the 
argument against such a move is that they then 
drop out of the grant regime. 

As I asked at the very beginning, what are you 
trying to achieve with the bill? If there is a social 
policy objective, it should be applied to everyone 
concerned, not just those who happen to be 
tenants or owner-occupiers. That seems to be 
anomalous. 

Peter Peacock: I guess that in my mind I 
wanted to explore whether in some unintended 
way the new definition of owner-occupier—and, 
indeed, any policy change that might be made on 
access to grants—might precipitate the kind of 
speculation that the bill is partly supposed to be 
stopping. If, for example, a person decided that 
there was no advantage in being a tenant and 
became an owner-occupier, might not the person 
apply for a whole croft decrofting? Might not a 
whole township do the same? Would not that bring 
about the kind of completely free market for crofts 

that people have vehemently argued we should 
not end up with? 

Sir Crispin Agnew: If the owner-occupier were 
to be subject to exactly the same burdens as the 
crofter, that might put a stop to speculation, 
particularly if the Whitbread loophole is closed and 
the 10-year lease provision is enforced. My 
impression is that, unlike the present situation, the 
proposed crofting commission will not take any 
action against owner-occupiers to require them to 
re-let, provided that they continue to live on the 
croft and do something. Of course, the obligations 
on owner-occupiers are much less onerous than 
those on the crofter. If both are going to be 
brought into the same onerous regime, both 
should be entitled to the same financial support, 
which is, after all, designed to keep people in the 
community. 

Simon Fraser: At the moment, the main 
disincentive to purchase is that the purchaser 
becomes ineligible for the crofting counties 
agricultural grant scheme and housing assistance. 
In my part of the world, though, very few people 
buy, because there is no particular need to do so. 

The current system is not all that bad for 
transferring crofts from generation to generation 
and so on. I suppose that one slight disincentive is 
that it is necessary to go through conveyancing for 
future transfers. Beyond that, the only real 
disincentive is, as I have said, the grant system. 

Peter Peacock: That is helpful. So—none of 
you has a problem with the way in which the new 
owner-occupier provisions are drafted. You are 
quite comfortable with them, are you? 

Simon Fraser: No. Every time the Crofters 
Commission writes to absentees—which I have 
responsibility for—the first thing the crofter does is 
lift the phone and say that they want to buy their 
croft. They imagine that that will somehow get 
them out of the system. I tell them that the Crofters 
Commission has powers. The bill will certainly 
close the gap. 

Peter Peacock: In what way? Do you mean it 
will close the gap between expectations and 
reality? 

Simon Fraser: I beg your pardon. It will close 
the gap that currently exists in that the commission 
has certain powers, but they are not particularly 
strong. 

The Convener: If no other member has a 
question on that, Karen Gillon has a question on 
the Whitbread case. 

Karen Gillon: Crispin Agnew mentioned the 
Whitbread case. I am interested to hear your 
views on the extension of the clawback period to 
10 years, how it will manifest itself and the impact 
it will have. 
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Sir Crispin Agnew: I will explain the Whitbread 
loophole. The 1993 act says that if the crofter who 
has bought his croft sells it on for development 
within five years, he will have to give 50 per cent 
of the uplift back to the landlord. That got human 
rights backing when it was brought in in 1976 
because it was felt that if a crofter bought the land 
for a knock-down price, and immediately sold it on 
for a profit, the landlord should share in that profit. 
If the landlord resumed the land, he had to give 
the crofter 50 per cent of the uplift that he got. 
There was a balance. 

However, the legislation also said that the crofter 
could take title in his own name or in the name of 
a nominee. That was so that the title could be in 
the name of the crofter and his wife, or because 
the Government of the time thought about the old 
conveyancing thing where the nominee was the 
bank, which then granted a standard security. The 
Court of Session interpreted that provision to 
mean that the crofter could nominate anyone. 

In the Whitbread case, the crofter bought part of 
his croft and had already done a deal to sell it to 
someone else for a large sum as a housing site. 
Because it was taken in the nominee’s name, the 
crofter got the full price and the landlord did not 
share in the profit. So, a crofter can sell on and 
speculate immediately. If a croft has development 
value, the crofter can nominate a developer 
straight away and walk away with the full sum. 
There is no disincentive to doing so. 

If the crofter takes title in his own name and sells 
the croft two or three years later, he has to share 
the profit, which is a disincentive to selling the croft 
on. If the clawback period is lengthened and the 
loophole of an immediate sale to a nominee is 
closed, that will discourage speculation in croft 
land. I produced for the committee the Hansard 
report of the Scottish Grand Committee at which 
the minister made it quite clear that the intention 
was not to do what happened with Whitbread. I do 
not know what others feel, but I think that the 
loophole being closed and the clawback period 
being increased to 10 years will discourage 
speculation. 

Simon Fraser: The extension of the five-year 
period to 10 years was not in the bill as 
introduced. I understand that it was proposed as 
an alternative when the provisions on the 
obligation to live on decrofted land were removed 
because it was seen as being one way of 
discouraging speculation in croft land. That will 
work to a certain extent, but the single thing that 
will discourage speculative decrofting and the 
selling on of sites on croft land will be the closing 
of the Whitbread loophole. 

It is interesting to note from reading the written 
submissions that there is unanimity on the point 
among the Scottish Crofting Federation, the 

Scottish Rural Property and Business Association 
and the NFU Scotland. It is interesting that a large 
number of my clients who are community 
landowners and whom I have canvassed have 
come across the issue and believe that it is 
anomalous and incorrect. They are all of the view 
that the loophole ought to be closed. People in 
areas where land is worth more than it is in other 
parts also share the view that closing the loophole 
is the single measure that can go the furthest to 
prevent speculation, decrofting and the selling off 
of house sites. 

Keith Graham: I agree that speculation could 
be cured by closure of the Whitbread loophole. I 
should say that I claim some responsibility for 
Whitbread as I wrote the original Scottish Land 
Court decision. 

The Convener: The bill seeks to strengthen the 
protection of croft land from resumption by the 
landlord for development and from decrofting. It 
would do that by adding additional grounds 
whereby the Scottish Land Court may refuse an 
application to resume croft land and by allowing 
the commission to refuse to grant a decrofting 
direction. What are your views on that? How would 
it work in practice? The provisions are in sections 
26 and 27. 

Sir Crispin Agnew: I have no strong views one 
way or the other, except in the context of 
community buyout. For community landlords who 
want to resume land for use within the community 
or for a community purpose, the bill simply creates 
an additional hurdle for them to get over. 
Landlords tend to seek to resume land because 
there is going to be development in the area, be it 
housing or something else, which will probably 
benefit the community. If we are trying to ring 
fence croft land and say that it should not be taken 
out, we should by all means have a strict regime, 
but we should bear in mind that the increasing 
number of community landlords often need to get 
land back for good community purposes that 
benefit everybody rather than individual crofters. 

The Convener: Does that not go back to your 
point about individual crofters’ having some 
redress against the community owner when they 
do not agree about what is happening? 

Sir Crispin Agnew: It goes back to my point 
that I do not think that anybody has addressed the 
issue of the balance. The Land Reform (Scotland) 
Act 2003 went one way, and without any 
consideration of that, we are ploughing on with 
legislation on crofting. We have already had a 
crofting act and now we have another crofting bill. 
It seems that nobody has thought how the two 
should intermesh. Landlords have to go to the 
Scottish Land Court and satisfy it on all relevant 
matters in order to be allowed to resume land. 
That system exists with a view to ring fencing croft 
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land, but it might impact on community landlords in 
an unintended way. 

The Convener: Do you have any other 
comments, gentlemen? 

Sir Crispin Agnew: As I state in my written 
submission, I am concerned about the stated case 
procedure. I do not know where it came from. It is 
a 19th century procedure that has been steadily 
dropped from wherever it has been used. It has 
usually been used to enable arbiters to state a 
case to a court and get a direction on the law. 
When an arbiter is not sure about the law, he will 
say, “I’ve got so far, but I do not understand what 
the law is. Will you please give me guidance?” The 
court gives him guidance and then he applies the 
law to his facts. In that situation, it works. The use 
of stated case procedure by tribunals or 
administrative bodies such as the Scottish Land 
Court has steadily been dropped since the 
beginning of the 20th century, so I do not 
understand why it has been reintroduced by the 
Scottish Government. The procedure was 
introduced for the Licensing (Scotland) Act 2005, 
but it is not working in respect of that act and has 
been the subject of a lot of criticism. 

11:15 
Stated case procedure is just not working in the 

crofting context. As I mention in my submission, I 
have just revised a stated case that relates to the 
resumption of a small bit of land in Assynt in May 
last year. My three-word suggested revisals will 
now have to go round the other eight objectors. I 
suspect that we will get to the Scottish Land Court 
in a couple of months and we might then have a 
Land Court hearing some time after that. My 
submission sets out paragraph 18 of schedule 1 to 
the Civic Government (Scotland) Act 1982, which 
is a model that has been used many times for 
appeals from administrative bodies. The appellant 
asks for a statement of reasons and most appeals 
are based on that. Evidence might need to be 
taken occasionally, but not very often. If we just 
got rid of the stated case procedure and 
introduced something similar to paragraph 18, with 
a requirement that appeals be lodged within 42 
days, that would make life so much easier, 
cheaper, quicker and all the rest of it. 

I do not know what Keith Graham, who has 
experience of being at the receiving end, thinks 
about that suggestion. 

Keith Graham: As someone who has 
processed stated cases for the Land Court, I could 
not agree more with Sir Crispin Agnew that the 
procedure is cumbersome, time consuming and 
very expensive. I whole-heartedly endorse his 
proposal to use the procedure in the Civic 
Government (Scotland) Act 1982, under which 

appeals are made to the sheriff. That would be a 
much more workable and cheaper option. 

Sir Crispin Agnew: We do not mean that 
appeals should go to the sheriff but that we should 
use a similar procedure. 

Keith Graham: Just substitute “the Land Court” 
for “the sheriff”. 

Simon Fraser: I concur. I am in the middle of a 
stated case that started months ago. It is nowhere 
near the Land Court yet and I see no prospect of 
an end in sight. 

The Convener: I thank our witnesses very much 
for their attendance. If any other issues occur to 
them that they wish to share with the committee, 
please forward them in writing to the clerks. 

Sir Crispin Agnew: Equally, if committee 
members have any questions on which they would 
like us to comment, I am sure that the clerks could 
forward those and we would be happy to respond. 

The Convener: I am sure that we will. Thank 
you very much indeed. 

I suspend the meeting while the panels change 
over. 

11:17 
Meeting suspended. 

11:25 
On resuming— 

The Convener: I welcome our second panel of 
witnesses, which comprises Dr Jean Balfour, the 
chair of the crofting group of the Scottish Rural 
Property and Business Association; Richard 
Blake, the legal adviser to the SRPBA; Jonathan 
Hall, the head of rural policy at NFU Scotland; and 
Marina Dennis, the vice-chair of the Scottish 
Crofting Federation.  

We move directly to questions. What do the 
members of the panel think is the right 
geographical level for the regulation of crofting? 

Dr Jean Balfour (Scottish Rural Property and 
Business Association): I am not sure what you 
mean. Are you asking about how many voters 
there should be or how big an area the crofting 
commission should regulate? 

The Convener: The committee of inquiry on 
crofting proposed that the Crofters Commission be 
dissolved and replaced with seven to 10 crofting 
boards. Earlier, I asked the first panel about what 
the composition of the crofting commission should 
be. 

Dr Balfour: We did not support the idea of 
getting rid of the Crofters Commission or the 
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setting up of area boards. We are generally 
satisfied with the proposal to elect some members 
and appoint some members, but we believe that 
one of the appointees should be a landlord. I was 
glad to see the previous panel acknowledge that 
crofters can and should work together for the 
general benefit of crofting communities. On 
previous occasions we have also suggested that 
there could be arrangements whereby the crofting 
commission could, if it wished, devolve some 
regulatory decisions to a properly constituted 
grazings committee that would work with 
landlords, with the commission as an arbiter. That 
would bring decisions down to a local level. 

Jonathan Hall (NFU Scotland): I hope you will 
allow me to be rude enough to change your 
question slightly and say that the issue is not 
about the right geographical level for the 
regulation of crofting; it is more about the right 
level of regulation to ensure that crofting can 
continue to deliver in the many ways that it does. 
Like the SRPBA and the SCF, the NFUS is 
opposed to the idea of area committees and 
welcomes the suggestion in the bill to have more 
democratic accountability in the crofting 
commission by having six or nine directly elected 
members. We believe that the bulk of those 
members should be active crofters but I 
acknowledge the arguments about having some 
sort of landlord representation in there as well. 

I would go a wee bit further on the elected 
representatives in the crofting commission and 
who would be that body’s chair than was outlined 
this morning. My understanding of the bill is that 
the status quo would remain and that the chair 
would continue to be appointed by the Scottish 
ministers. Our crofting and Highlands and Islands 
committee considers that the members of the 
board should elect the chair from among 
themselves, as that would be even more 
democratic.  

11:30 
Marina Dennis (Scottish Crofting Federation): 

The SCF was totally opposed to area committees. 
We see geographical areas—half a dozen, for 
example—which is more or less what the Crofters 
Commission had a few years ago when 
representation was geographical, and we would 
like to see that again. If there are to be six elected 
crofters on the board, they should come from 
those geographical areas, and one should come 
from the new crofting areas.  

The elected members of the board would be 
elected by their community. Indeed, some may be 
assessors. There are assessors in each crofting 
county—I think the number is about 83—and 
some of them would be very well placed to serve, 
if their community decided that they were 

appropriate to stand as board members. They are 
already elected by their communities. There is a 
democracy out there in the crofting areas. We 
would like a greater role for assessors in the new 
crofting commission. 

The Convener: Could they remain as assessors 
if they were elected to the board? 

Marina Dennis: Probably not. I am not sure how 
that would work out, but that is quite fine detail. 
Assessors have vast experience of regulation and 
their township. They know not only about crofting 
but about the social structure of their community. 

Jonathan Hall: I concur entirely. That is a very 
sensible way to go. In our submission we said that 
we do not want any erosion of the current network 
of assessors, who play an important function on 
the ground in knitting together many crofting 
interests. 

Jim Hume: I declare that I am a member of 
NFUS and SRPBA—indeed, I am a past director 
of NFU Scotland—but there are no crofting 
interests in the South of Scotland region.  

Does the Scottish Crofting Federation think that 
the commission should have a representative of 
landlords? Should it have Government appointees 
in addition to elected members? What balance 
should be struck between elected and appointed 
members? Who should be eligible to vote? Do you 
envisage one vote per croft? If, for example, two 
names are on the title of a croft—a husband and 
wife, for example—should each be given a vote? I 
have put two or three questions, one of which is 
specific to Marina Dennis. 

Marina Dennis: To do with landlords? 

Jim Hume: Yes. 

Marina Dennis: We would probably have no 
objection to that. It would bring an important extra 
dimension to the board of the new commission. 
The proposal would probably be helpful in making 
some regulatory decisions. On balance, the 
answer is yes. 

Jim Hume: Just. 

Marina Dennis: Gosh, that was difficult. 

Jim Hume: It was. 

Marina Dennis: Only crofters who are 
registered with the commission should be entitled 
to vote. If the croft has joint owner-occupiers—a 
partnership or husband and wife—I think that there 
should probably be one vote per registered croft. 
One person from the croft would cast the vote for 
the croft. It would skew things considerably if we 
were to have a mix of voting entitlement. 

Jonathan Hall: We agree with that. Our 
submission states clearly that, for the process 
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properly to represent active crofting, we would 
suggest that tenant and owner-occupier crofters 
be on the commission’s register of crofters who 
have the single vote, as it were. We discussed the 
issue of individuals who hold a number of crofts 
and manage a number of crofts. That immediately 
kicks out the idea of one croft, one vote. In our 
opinion, someone with three, four or five crofts 
should not get three, four or five votes, because 
that would distort the democratic process. We 
concur with the SCF on that. 

Jean Balfour: I agree with what Marina Dennis 
and Jonathan Hall have said. An additional point is 
that the election procedure should be in primary 
legislation and not left to secondary legislation, so 
that we all know exactly what is proposed. 

Jim Hume: I also raised a small point about 
Government appointees. 

Jean Balfour: I am sorry. I think that the 
proposal is for six to be elected and three to be 
appointed. Obviously, the chairman might or might 
not be one of the appointed members. I think that 
that is quite a sensible balance. 

Jonathan Hall: The previous panel discussed 
how you encourage an active interest in the 
election process. Postal votes have been 
mentioned. An issue that concerns us, to a 
degree, is that once you have defined the eligibility 
for voting and so on—there was a discussion 
earlier about how you might define everyone in the 
crofting counties or even in crofting communities—
a cost is associated with elections. We would put a 
question mark against its being a cost-effective 
approach to ensuring that we have proper 
representation. That issue must be borne in mind 
although it will probably be addressed through 
regulations. 

Karen Gillon: We have been exploring 
equalities because any legislation the Scottish 
Parliament passes must provide for equalities and 
comply with equalities legislation. Our 
understanding is that, at the moment, the majority 
of registered crofters would be men, even when 
there are women who are active crofters. One 
concern is that the bill would not deal with 
equalities issues in respect of ensuring that 
women are able to stand for election if they are not 
the registered crofter because the husband is the 
registered crofter; although the wife may be an 
active crofter she is excluded because she is not 
the registered partner or crofter. Have you 
considered that? 

Jean Balfour: I certainly take the point that is 
being made. As you may guess, I am a strong 
equality person myself, but the issue is that there 
is nothing to prevent a woman from having a croft 
and there is therefore not really any discrimination. 
The fact that at the moment most crofters are men 

is just how succession has worked, but there is 
nothing to prevent a woman from being a crofter. 
Therefore, as I see it, there is not discrimination. 

Karen Gillon: The issue for me is who can 
stand for election. If only one person on the croft 
can be the registered crofter and the succession 
has determined that the registered crofter is the 
male member of the family, as the bill is currently 
drafted the woman is excluded from election, 
despite the fact that she may very well be an 
active crofter. Only one person is allowed to be on 
the register. 

Marina Dennis: If you are a tenant; if you are an 
owner-occupier and you are a Mr and Mrs, the 
woman would be eligible for election. The past 
three tenants on my croft have been women. That 
is just how it has happened. There are quite a lot 
of women crofters, who seem to be more active 
and feistier than some of the men. 

Karen Gillon: Indeed—that is why I do not want 
us to lose them as potential candidates. 

The Convener: We should note that the NFUS 
crofting working group’s convener is a woman, 
too. She is sitting in the audience. 

Karen Gillon: Can I take it from what Marina 
Dennis says that she does not support 
electorates—not those who can stand—being 
determined on the basis of the township or crofting 
community? 

Marina Dennis: Are you talking about area 
committees? 

Karen Gillon: No. The previous panel 
suggested that if the members of the crofters 
commission were to be truly representative, it 
would make sense for them to be elected by the 
whole crofting community rather than just 
registered crofters. I am interested in your views 
on that suggestion. 

Marina Dennis: Absolutely—representatives 
must come from their community or township. The 
Highlands and Islands cover a huge area, so one 
area would include many townships. A system 
would have to filter who put themselves up for 
election as a board member, after which the 
elections would take place. 

I am not sure how the electoral ballots will work. 
If Skye, Lochalsh and Lochaber were treated as 
one area, it would contain many townships, which 
would have to decide together who might be a 
suitable person from, say, Ardnamurchan and 
Strontian. 

Bill Wilson: The question is how the electorate 
would be comprised. Would it comprise just 
people who were registered crofters or everybody 
who lived in an area? That was what Karen Gillon 
asked. 
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Marina Dennis: The electorate would definitely 
have to be registered crofters. 

Bill Wilson: The earlier suggestion was that 
everyone in a township should be able to vote, 
whether or not they were registered crofters. 

Marina Dennis: Electors would definitely have 
to be registered crofters—tenants or owner-
occupiers. 

The draft bill proposed six area committees with 
12 members each, which would have involved 
quite a lot of people. The worry for crofters and our 
members was that some of those people might not 
be crofters—they might just come from the 
township. Our members absolutely desire the 
people who will be elected to be crofters. 

The Convener: So the people who were eligible 
for election would be crofters but voters could be 
all those in townships. 

Marina Dennis: I thought that we said that only 
registered crofters should be eligible to vote. 
Some people who live in a township will not be 
crofters. 

The Convener: Yes, but we have heard 
evidence that suggests that the voters should be 
all those who live in townships, rather than just 
crofters. 

Marina Dennis: That would muddy the waters. 

Jonathan Hall: We concur—it is registered 
crofters who should be eligible to vote. The vote is 
to elect people to the crofting commission, which 
will have the important function of regulating 
crofting. Its influence will be on the crofter rather 
than the non-crofter in a community. 

There must be a strong overlap between crofting 
and non-crofting interests in any locality but, given 
that we are talking about elections to the crofting 
commission and given the functions and powers 
that the Crofters Commission currently has—
which could be strengthened further for the 
crofting commission under the bill—the registered 
crofter should have the entitlement to vote rather 
than somebody who would be indirectly affected at 
best and probably would not be affected at all. 

11:45 
Karen Gillon: That has the potential to raise 

even bigger equalities issues because an active 
crofter who was not the registered crofter would be 
prevented not only from standing but from voting 
in the elections to the crofting commission. Last 
week, the officials raised with us the potential that 
everybody in the household of the registered croft 
who was ages to vote could be eligible to vote—so 
a son, daughter, wife or husband could also be 
eligible to vote—but if only registered crofters were 
able to vote we would reinforce the potential for 

discrimination because somebody who was not 
the registered crofter but was crofting would not 
even be able to participate in the election, never 
mind be able to stand. 

Marina Dennis: It is difficult to differentiate. 
When you talk about crofting, it is really a son or a 
wife helping on the croft. Only the registered 
crofter, if he is a tenant—this has been the case 
since 1886— 

Karen Gillon: That does not make it right. 

Marina Dennis: But it is what we have and what 
we have to deal with in the present circumstances. 
The situation has always been that the tenant is 
only one person and that applications for a grant 
or the single farm payment—whatever it is—are 
made by only that person. That permeates all 
aspects of agriculture grants and the Scottish rural 
development programme. 

Karen Gillon: If I was a stay-at-home wife in 
Lanarkshire and my husband was the registered 
person for the purposes of council tax, for 
example, no one would suggest that I was not 
eligible to vote in an election because I was not 
the person who applied for a grant or the one on a 
register. Perhaps I am just not getting it, but I am 
concerned that we are in danger of excluding 
people who are crofting. 

Jonathan Hall: I recognise the point that you 
are making but the election about which we are 
talking is not equivalent to a local or Scottish 
Parliament election. We are talking about elections 
to a body that will have direct influence only on 
crofting and crofting matters rather than matters in 
wider society. I agree entirely with Marina Dennis.  

We could turn round the argument on equality: if 
a single person who manages two or three crofts 
on their own got one vote whereas a couple with 
three grown-up children in one croft got five votes, 
would that not skew it the other way? We have to 
get the balance right, and the existing register of 
crofters is the most defined position on who is 
crofting and who has the most direct interest in the 
functions that the crofting commission will have. 

Marina Dennis: The other thing to remember 
about crofting is that it is not farming; it has always 
been a part-time job. The crofter, his wife and his 
son or daughter—if they are grown up—will all do 
things other than crofting. It is important to 
remember that. 

Alasdair Morgan: I will clarify something. There 
is a register of crofters, which could be used as an 
electoral register. There is also the electoral 
register that we use for parliamentary and local 
government elections. I take it that no other 
register could be used. If we went to any other 
franchise in between, we would need to create 
another register. Is that correct? 
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Marina Dennis: Yes, that is correct, and the 
register is held with the Crofters Commission. 

Jean Balfour: I support what has been said. It is 
the commission that deals with crofting, so it is 
reasonable that those who are involved in 
crofting—we discussed landlords earlier; they are 
also involved—that is, for representatives on the 
commission, the commissioners and electors, to 
be crofting tenants or owner-occupiers. It seems 
sensible and it is relatively straightforward—
insofar as anything is. We hope to see that in 
primary legislation but, to an extent, it is a policy 
issue that Government must decide on. 

Elaine Murray: Some time back the network of 
assessors was mentioned. The SCF states in its 
submission that it would like the bill to decentralise 
the arrangements and a partnership that involved 
the crofting commission, which would be advised 
by what the SCF describes as  
“a locally elected Assessor Network”. 

There are already minefields regarding elections 
to the crofting commission. What would a locally 
elected assessor network be? How would its 
members be elected? What are the views of the 
other panellists on that scenario? 

Marina Dennis: It is in place already. It has 
been in place for 80 years. 

Elaine Murray: How is it elected? 

Marina Dennis: The assessors are elected by 
their township—by their grazings committee or by 
their community; it depends whether a grazings 
committee is in place. I am an assessor for the 
Crofters Commission in my area. We do not have 
grazings committees there, but the crofting 
community elected me. The assessors are elected 
by the crofters in the community. 

Elaine Murray: Who is eligible to vote in the 
election for an assessor? 

Marina Dennis: Crofters. 

Elaine Murray: So that is just the people who 
elected the— 

Marina Dennis: This will complicate things, but 
the people on a grazings committee are not 
necessarily all crofters. Some of them will be other 
members of the community. There will be people 
on those committees who have an interest in 
crofting, but who might not be crofters themselves. 
It will be a consensus of the grazings committee 
whom they vote for. 

Elaine Murray: How does it happen? Is the vote 
carried out at a public meeting? 

Marina Dennis: Yes, absolutely. All grazings 
committees— 

Elaine Murray: You do not use an electoral roll 
of some sort. 

Marina Dennis: No, it is done very 
democratically, within the community. Grazings 
committee meetings are advertised in the local 
post office or newspaper. They are regulated. 

Elaine Murray: Thank you for explaining. I 
represent Dumfries and Galloway, so I have no 
direct experience of crofting or how such 
procedures work. Our consideration is indeed 
partly a matter of understanding how the 
arrangements actually work. Would you like to see 
those arrangements in the text of the bill? 

Marina Dennis: Yes, and we would like the 
assessors networks’ role to be expanded. I sit on a 
working group with the SCF and the current 
Crofters Commission, and that is what we are 
addressing at the moment; we are working 
towards getting more participation from the 
assessors in their own communities with regard to 
regulatory matters. Mediation training is also being 
considered, so that disputes do not become 
polarised. 

Alasdair Morgan: Approximately how many 
assessors are there in the current assessors 
network? 

Marina Dennis: Eighty-three. 

Alasdair Morgan: So, the area for which each 
assessor is elected must be substantial—it must 
cover many townships. 

Marina Dennis: Yes. In some cases— 

Alasdair Morgan: So, how on earth do they get 
elected? 

Marina Dennis: Through grazings committees 
and the crofting communities. When they come up 
for election, everyone knows about it. Several 
people may be interested in becoming an 
assessor, but people in an area will vote for who 
they want. 

Alasdair Morgan: Are the areas predefined? 

Marina Dennis: Yes. 

Alasdair Morgan: Can you give me an example 
of a reasonable area that might have an 
assessor? Roughly how many assessors would 
there be in South Uist? 

Marina Dennis: I am not sure off the top of my 
head. There might be eight or 10. I am the 
assessor for Badenoch and Strathspey, which is 
not a terribly big area. In Harris and Lewis, there 
could be up to 20 assessors—there are a lot in the 
islands. 

Alasdair Morgan: So, the area that each 
assessor represents is laid down by the Crofters 
Commission at the moment. 
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Marina Dennis: Yes. 

Alasdair Morgan: But some of the areas are so 
big that there could not be one meeting for the 
area to elect the assessor. I presume that, if there 
was, most people would not come. 

Marina Dennis: The grazings committees in 
those areas would write out to the committee 
members and would advertise the meeting in the 
Stornoway Gazette. 

Alasdair Morgan: I understand how each 
grazings committee meets, but how do all the 
grazings committees, between them, arrive at the 
election of one person? 

Marina Dennis: Probably with great difficulty, 
knowing some grazings committees. It would be 
quite difficult. 

Alasdair Morgan: The grazings committee that 
we came across in Benbecula was clearly fairly 
moribund. The chairman and secretary were there 
because there was nobody else to be chairman 
and secretary, and the meeting was held in the 
phone box. Is that fairly typical? 

Marina Dennis: I would not say that it is typical, 
but that can happen. If the current assessor is not 
opposed, he will just continue. The chairman of 
the SCF, Neil MacLeod, has been an assessor for 
30 years. 

Alasdair Morgan: Is that fairly typical? Is it like 
the old county councils prior to 1975—once 
someone gets in, they are in it for life? 

Marina Dennis: Maybe slightly. 

Jonathan Hall: We do not think that there is an 
issue with the assessors network, which is 
performing an important role. It knits together the 
individual crofting townships and communities and 
the Crofters Commission. I do not believe that it is 
an objective of the bill to undermine or change the 
network in any way, shape or form. It seems to be 
working exceptionally well in its current guise. We 
would be extremely concerned if, as an 
unforeseen consequence of the bill, the assessors 
network were to be dismantled. We would have 
significant concerns about that because it does an 
important job on the ground, resolving issues and 
preventing disputes from getting blown out of 
proportion. It is the glue that binds together some 
crofting communities, and we would not want to 
see it undermined. 

I understand the line of questioning—you want 
the assessors network to be accountable in the 
way in which it is established and so on. 

Alasdair Morgan: It is not so much that. It has 
been suggested to us that the network should be 
given more powers and tasks; therefore, I want to 
know the foundations on which it is based before 
we write it into statute. 

Marina Dennis: I do not think that it is about 
giving the network more power; it is about giving it 
an expanded role. It does not really have any 
power—it is an advisory panel of assessors. 

12:00 
Jean Balfour: We support the assessors 

network. As Marina Dennis says, its value is that it 
is lowish key, and it can therefore deal with a lot of 
things. One would not necessarily want it to be 
given any more formal powers than Marina Dennis 
has suggested. However, the present situation is 
valuable. 

Bill Wilson: The financial memorandum 
contains a table that outlines the average costs to 
the Crofters Commission for the administration of 
regulatory applications. I will give some examples. 
Apparently, for apportionments, the average 
number of person days per application for the 
commission is 6.6, and the average cost per 
application is £3,485. For succession, transfer by 
executor, bequests, the average number of person 
days per application is one, and the average cost 
per application is £530. Do you think that the 
commission should be able to charge for dealing 
with applicants? If you do, what proportion of costs 
should be charged? 

There is stunned silence. 

Dr Balfour: Can we be clear? Are you talking 
about charges across the board for anything? 
Perhaps Marina Dennis understood the question 
better than I did. 

Marina Dennis: As crofters, our members would 
be against any charges for any regulatory work. I 
understand why the provisions have been included 
in the bill, but we do not make much money out of 
crofting and we do not think that we are rewarded 
for what we do in retaining populations and the 
landscape, and for ensuring that our culture and 
heritage will be there for our children and 
grandchildren. We croft because we are 
passionate about our culture and about crofting, 
and because we enjoy it. However, there is really 
no money in crofting, and we would be hard 
pressed to pay charges for a simple 
apportionment, for example. 

Jonathan Hall: On costs and charging in 
relation to the crofting commission’s functions, 
NFU Scotland would not want to go down the 
route on which the Scottish Environment 
Protection Agency finds itself with its enforcement 
duties in applying regulations. That is the 
important thing. SEPA is under obligations 
because of the Water Environment and Water 
Services (Scotland) Act 2003, for example, to 
adhere to full cost recovery. Therefore, there are 
charging regimes for everything that it does, and 
that has created a nightmare. All sorts of things 
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happen on land that must be registered, licensed 
and so on. Such an approach would create a tier 
of bureaucracy for farmers and crofters and layers 
of bureaucracy for the agency in question—in this 
case, we are talking about the crofting 
commission. 

If the bill is about enabling and encouraging the 
right environment and conditions so that people 
are incentivised to stay in active crofting, we must 
create an environment in which individuals are 
incentivised rather than deterred. That is the key 
issue. The previous panel discussed access to 
grants, and the view was given that owner-
occupiers and tenants should be treated in the 
same way so that there is equal access. If a 
regime is all about full cost recovery for anything 
that the crofting commission does that relates to 
crofts, it would simply be another deterrent in 
many ways. I am not sure where that would lead, 
but I cannot see such a regime acting as an 
incentive. The very spectre of costs for operations 
and functions that the crofting commission might 
perform could be sufficient to undermine a lot of 
what the bill is trying to achieve. 

The Convener: But if there would be a greater 
financial benefit to the crofter through 
apportionment, decrofting or whatever, why should 
that not be charged for? 

Jonathan Hall: But will that always be the 
situation? The financial benefit to the crofter might 
be negligible. 

Bill Wilson: Does that mean that we should 
differentiate between situations in which there will 
be a financial benefit and those in which there will 
be no clear financial benefit? 

Jonathan Hall: That would be almost like 
having a two-tier system, whereby we would not 
charge when there was no financial benefit, but we 
would if there was. I return to my comment about 
creating bureaucracy and trying to balance the 
costs and benefits of any action. I am not sure that 
that is a sound way to proceed. It should be all or 
nothing, in my opinion. 

The Convener: Should the taxpayer pick up the 
bill when in most cases, whether we are talking 
about subletting, decrofting a house site or 
whatever, it is more than likely that there will be a 
financial benefit to the crofter? 

Jonathan Hall: But the taxpayer picks up the bill 
for payments under CCAGS, the less favoured 
area support scheme and various other grant 
schemes, the purpose of which is to enable people 
to continue to actively manage croft land, for all 
the social, economic and environmental benefits 
that that brings. I think that the proposed regime 
would be lumped into that category, but instead of 
acting as an incentive, it would in some ways act 
as a disincentive. Given the scale of the costs that 

we are talking about, it is perfectly reasonable for 
the taxpayer to pick up the bill so that the social, 
economic and environmental benefits of active 
crofting in crofting communities are preserved and 
such communities are allowed to thrive in the 
future. 

Bill Wilson: What about decrofting? If that is 
your argument, should people be charged for 
decrofting the whole or part of a croft, on the 
ground that they are not maintaining crofting? 

Marina Dennis: It would depend on what the 
purpose of the decrofting was. 

Jonathan Hall: Again, that is when the crofting 
commission’s functions on decrofting would have 
to come into play. It would be for the commission 
to determine whether allowing someone to decroft 
would be in the wider interests of the community 
landscape and so on—I cannot remember the 
exact wording in the bill. 

Karen Gillon: But the Whitbread loophole 
allows a crofter to nominate someone and 
subsequently sell the croft. If I sell my croft, the 
croft is decrofted and I gain a significant financial 
sum from my nominee, why should the public 
purse not pick up £1,000 or £2,000 out of the 
£10,000 or £20,000 that I gain? 

Jonathan Hall: Is that not more of a case for 
closing the Whitbread loophole than it is for 
creating a cost-recovery regime? 

Karen Gillon: So you can see no reason why 
the public purse should be able to recover costs 
when there has been a financial benefit to a 
private party? 

Jonathan Hall: In this particular situation, there 
is a financial benefit to an individual party, but that 
is the price that the taxpayer is paying at the 
moment, in many different ways, to help retain 
crofting communities and to enable them to 
prosper in the future. 

Karen Gillon: But if decrofting is done for 
financial benefit and development, that does not 
amount to sustaining the croft for future 
generations. 

Jonathan Hall: The commission must intervene 
and ask whether that would be in the interests of 
the crofting community. In many ways, the bill’s 
purpose is to ensure that that happens, is it not? 

Marina Dennis: We hope that in the future, 
there will be much tightening up on decrofting and 
planning. When an application is made, the 
commission will look at the purpose of decrofting. 
If the application is for a house site for a son or a 
daughter on the croft so that that young person 
does not need to buy a site but can live on their 
parents’ croft, that is reasonable, but if it is an 
application by an absentee who wants to decroft 
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his whole croft and build 10 executive houses, that 
is totally unreasonable. Such an application should 
be refused. 

The Convener: We need to move on. Peter 
Peacock will ask about the register of crofts. 

Peter Peacock: The bill proposes a new 
register of crofts, although the existing register will 
continue. Do you agree in principle with the 
proposal that there should be a map-based 
register? From your experience, how easy or 
difficult will it be to create the maps? 

Dr Balfour: We support map-based registration 
in principle. However, as earlier witnesses said, 
we are concerned about the proposed trigger 
points for registration, particularly that of a whole-
estate sale or bequest. It would be extremely 
difficult to manage if every croft had to become 
registered for such a sale to take place. The sale 
of a whole estate should not be a trigger or, if 
necessary, common grazings should be gathered 
together in one boundary and crofting townships 
collectively in another. If each individual croft has 
to be registered, it will take an unknown number of 
years and simply will not happen. 

We support the suggestion from the SCF that 
individual crofts might be registered on an area 
basis with help from assessors and those who 
have knowledge of the area, such as grazing 
committees and the landlord. We are concerned 
about the impracticality of having a whole-estate 
sale or bequest as a trigger for registration. Of 
course, the crofts might already be covered in the 
land register. 

Jonathan Hall: Everybody recognises that 
boundary disputes are inherently difficult to deal 
with and in many cases have a history of all sorts 
of issues. The NFU Scotland is firmly of the 
opinion that we need a definitive map-based 
register—there is no doubt that that is essential. 
However, we also recognise that there are issues 
about how quickly that can come about and the 
trigger points. We need to consider where we 
might be in five, 10 or 50 years. There is a lot of 
merit in considering a more systematic approach 
to deal with the issues. 

I was struck by an issue that I think Jim Hume 
discussed with the previous panel of witnesses. 
Although there are lots of disputes out there, they 
are not live—they are latent, hidden or dormant. 
An unforeseen consequence of a systematic 
approach that moves from area to area to 
establish a mapped register of crofts might be to 
disturb some of those dormant disputes. That 
might create more problems, tensions and 
financial issues for individuals. In some senses, it 
might be better to let sleeping dogs lie. I just throw 
that in—it is not our position on the issue. 

Alasdair Morgan: Surely you have to make up 
your mind. Either you want a register or you do 
not. If you want one, the only question is how you 
get it. 

Jonathan Hall: My starting point was that we 
are unequivocal about wanting a map-based 
register. The issue is the process by which that is 
achieved and how long it takes. A particular 
process might trigger certain unforeseen effects. I 
agree totally that we need a fully functional and fit-
for-purpose map-based register—there is no doubt 
about that—but the issue of how we get there 
needs to be considered carefully. 

Alasdair Morgan: If there is a dispute lying 
dormant somewhere, we will come to it one or way 
or another, will we not? 

Jonathan Hall: One day, yes, but it depends on 
when and other issues. I simply throw out the 
issue for thought. 

Alasdair Morgan: We have been thinking about 
it. 

12:15 
Marina Dennis: The SCF strongly supports an 

effective crofting register. It is very disappointing 
and surprising that we do not have an effective 
one at the moment. We feel that the crofting 
commission, not the Registers of Scotland, is the 
place for the crofting register. We recommend 
strongly that it be produced through community 
mapping—through people in communities giving 
the information that they have. On my croft, the 
boundary was the big granny pines. The old 
people knew where the boundaries were. There 
will be disputes, but, mostly, people will reach an 
agreement. 

The network of assessors will be able to help 
with community mapping. There is a file on every 
single croft at the Crofters Commission, and there 
is a wealth of information in those files, which go 
right back to 1955. Also at the commission are the 
landlords’ returns from 1955, when the 
commission was set up. There is a vast array of 
evidence that will help with mapping crofts. 

Without any shadow of a doubt, all crofts will 
have to be mapped, which is not as difficult as it 
sounds. We could take all the information that the 
commission has to the community and say, “Let’s 
map this.”  

The Scottish Government has laid out a plan to 
map the common grazings using specialist staff at 
the commission. Surely those staff could extend 
their remit to help with the mapping of crofts out in 
communities. 

Mapping all the crofts would be an absolutely 
fascinating exercise. There are probably some 
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crofts out there that just are not on the register. 
Mapping crofts would be an extremely worthwhile 
and valuable exercise, but please do it in the 
community and have the information at the 
commission. How is the commission going to 
regulate crofting if it does not have a register? The 
register will help the commission in its job of 
regulating crofting effectively. 

Peter Peacock: I hear everyone’s worries about 
the trigger for registration under the bill. I have to 
say that I am struggling to understand why we 
need a map-based register at all. If I were Crispin 
Agnew or a conveyancer in the Highlands and 
Islands, it would be nice if I could go to a shelf and 
pick up the definitive map, particularly if the 
crofters had paid for it and I did not have to pay for 
it myself. However, if you live on a croft on which 
crofters have lived in perfect harmony with their 
neighbours for the past 50, 100 or 150 years and 
you have no disputes or worries, what benefit is 
there in having a map-based register? The 
creation of the register and putting crofts on a map 
might bring to the surface a dispute that has been 
lying dormant and which nobody is terribly worried 
about, because there are no heritable interests 
attached to the croft. I am struggling to understand 
the benefit to a crofter in having their croft mapped 
and registered when they are living in perfect 
harmony with everyone else. 

Dr Balfour: If you want to use your croft for 
security for borrowing cash, for example, you need 
to have the boundaries mapped. 

Marina Dennis: If your neighbour next door 
decided to buy his croft, he would need to have a 
proper plan for title purposes. 

Peter Peacock: But if your neighbour decided to 
buy their croft today and there was a dispute, they 
would go to the Scottish Land Court and have it 
settled. If we turned up to map your croft, or the 
common grazing and therefore a bit of your croft, 
and there was a dispute, you would have to go to 
the Land Court to get it settled, so what is the 
difference? 

Marina Dennis: Hopefully, you would not have 
to go to the Land Court. 

Peter Peacock: Ultimately, if you could not 
agree, you would have to. 

Marina Dennis: Yes, you would have to go if 
you could not agree, but I am a huge believer in 
mediation and sorting problems out on the ground 
before they grow legs and run to the Land Court. 
In my time as a commissioner, I heard cases that 
involved disputes about crofts. The way forward is 
to unravel what is there and to reach a consensus 
through discussion and mediation. 

Peter Peacock: That is helpful, and you have 
made clear why you think that that is important. 

Therefore, your only objection to the current 
Government proposals is to the proposed system. 
You would prefer a community-based system, as I 
think members of the previous panel indicated—it 
would be good if they could all confirm whether 
that is the case. You believe that the system 
should be set up by communities—with support—
over time, in the hope of reconciling any disputes 
in the most amicable way possible. 

Is that a fair description of where you stand? 
Does the SCF believe that the register could be 
adequately kept by the crofting commission rather 
than by the keeper? 

Marina Dennis: Yes. 

Dr Balfour: Another point concerns the trigger 
for a whole-estate sale—but perhaps I have 
interrupted the questioning. 

Elaine Murray: The SRPBA and the NFUS both 
suggest that neglect of crofts is probably a bigger 
issue than absenteeism. Simon Fraser suggests in 
his written evidence that neglect arose mainly from 
problems with regulation and lack of 
incentivisation, rather than from anything else. He 
states: 

“The carrot has all but disappeared but the stick just gets 
bigger.” 

What are your views on reducing neglect? Is it 
best dealt with by regulation or by incentivisation? 

Jonathan Hall: We need to incentivise 
individuals to get them interested in actively 
managing croft land. We want crofts to be actively 
managed, for all the benefits that that delivers. We 
are far more concerned—as you rightly pick up—
about neglect than we are about misuse. In our 
opinion, neglect is also a much bigger issue than 
absenteeism. Absenteeism per se is not 
necessarily a problem as long as the land remains 
actively managed in some way. 

There was an interesting and healthy discussion 
with the previous panel about 16km rules, 10-mile 
rules and 2 or 3-mile rules, and what we want the 
distance to be. In some ways, it is not important 
where that arbitrary line is set, but there must be a 
trigger that will bring the crofting commission into 
play. On absenteeism, the key issue—which was 
not mentioned by the previous panel, but which we 
think is vital—centres on the three lines in the bill 
that refer to crofters who are “not ordinarily 
resident”. We believe that some type of trigger 
mechanism is needed to start that procedure, so 
that a crofter has to make a case if he or she is 
living beyond the 16km limit for whatever reason—
which is perfectly reasonable in the modern world, 
as was discussed earlier. 

The key is whether the crofter can demonstrate 
that although he may be “not ordinarily resident”, 
the croft is not neglected. It must be demonstrated 
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that the croft is being actively managed and meets 
the terms and conditions—the good agricultural 
and environmental condition standards—of cross-
compliance. The misuse element must also be 
considered with regard to whether the crofter is 
managing the croft in a certain way—for example, 
whether it is being used for agri-environment 
purposes or the crofter is working it to produce a 
commodity such as store lambs. 

The absenteeism element is important, because 
it creates a trigger, but it is not the be-all and end-
all. The bill must address neglect and therefore—
to go back to the question—it must address the 
question of how we create the environment for 
individuals to want to work on that croft. We need 
to combine the right framework of policy incentives 
with a degree of regulation that can sit behind it. If 
it is true that, as you quoted, 
“The carrot has all but disappeared” 

while the stick has got bigger, that must be 
addressed, and we hope that it can be. 

Dr Balfour: Our view is not dissimilar. What is 
important is that the croft is properly looked after. 
Many crofters cannot live on their croft for part of 
the time because they are working and can get 
there only at weekends or less often. I have 
encountered perfectly good examples of people 
who have long connections with an area and hope 
to go back to live there. The crucial point is that if 
the person cannot be there they should make 
proper arrangements for the croft to be looked 
after in their absence. 

I have been quite upset, because during the 
past two weeks the Crofters Commission has 
been sending letters to everybody on the basis of 
their addresses—sometimes on the basis of 10 
miles as the crow flies. I find that quite 
objectionable. Crofts should be properly looked 
after, but absentees should not be hounded and 
the commission should not come up with mythical 
distances of 10 miles or whatever. 

Elaine Murray: In its interim report, the Pack 
inquiry proposes that area payments be linked to 
land use capability classification. I understand that 
that means that for croft land the payment would 
be only about £15 per hectare, which I presume 
would be an insufficient incentive to a person to 
keep working the croft. 

Jonathan Hall: Brian Pack himself said that the 
interim report is a bit of an Aunt Sally. What the 
situation will be with regard to single farm 
payments and less favoured area payments come 
2013 and 2014 is anyone’s guess. We could talk 
for a long time about that. 

Crofters are probably more concerned about the 
rules that might come out of Europe on minimum 
areas for qualification for LFA and single farm 

payments. Currently, £385 is the minimum 
payment under LFA support—long may that 
continue. There are a lot of minimum-payment 
claimants. Of course, as soon as Brian Pack threw 
some numbers into the air, everyone started doing 
back-of-the-fag-packet calculations. Everybody 
thinks that they will be worse off, which makes me 
wonder whether the winners are hiding. That is my 
view, and not necessarily that of NFU Scotland. 

If we are talking about £15 per hectare for croft 
land, the key point is that it will also be £15 per 
hectare for the neighbouring farm on the Isle of 
Mull or wherever. The issue is not whether the 
land is a farm, a croft or a smallholding, or whether 
it is an owner-occupied farm or a tenant farm: the 
key point is that we must ensure that support 
payments are targeted in the most appropriate 
way to bring about active management of the land. 
In most of Scotland, that will happen 
predominantly through keeping livestock, given 
that most of Scotland has limited agricultural 
options. The crofting counties have extremely 
limited agricultural options. 

We must get right the keys that unlock the 
support payments, whether we are talking about a 
holding of 1 hectare, a common grazing or a 2,500 
hectare holding that has an actively managed 
hefted hill flock. We must direct the support to 
where it is required and where it will deliver public 
benefits. 

Marina Dennis: I agree with Jean Balfour and 
Jonathan Hall on absenteeism and neglect. 

The previous panel talked about whether nature 
conservation might be used as an excuse for 
neglect. If a crofter says that the land is being set 
aside for nature conservation, he must have a plan 
that has been ratified by Scottish Natural Heritage, 
the RSPB Scotland or the SAC and which has 
outcomes such as, for example, an extra pair of 
lapwings or snipe on that piece of boggy ground. 
However, the commission should not be involved 
in that activity. It is not funded—and, indeed, does 
not have the expertise—to go around looking at 
nature conservation crofts. 

12:30 
Bill Wilson: What if large numbers of crofters 

decided to go to the SAC with their management 
plans and, as a result, there was no crofting 
activity or grazing in that particular area? Would 
the commission not have to have some input, 
even if it was only to agree with SAC that a certain 
number of crofts should be designated nature 
conservation crofts? 

Marina Dennis: Obviously, the plan would have 
to go to the commission. However, an increase in 
biodiversity might be better than some of the 
outcomes from agriculture. 
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Bill Wilson: I understand that. I was simply 
wondering whether when you said that the 
commission should not be involved you meant that 
it should have no involvement at all, no 
involvement at the planning stage or whatever. 

Marina Dennis: The commission should not be 
involved in monitoring or what we might call the 
professional side of nature conservation. 

Bill Wilson: That is fine. 

Jonathan Hall: Can I make a comment— 

The Convener: Wait a minute. I ask Peter 
Peacock and Alasdair Morgan to throw two 
questions into the mix before you respond. 

Peter Peacock: With regard to triggers for 
absenteeism, neglect and so on, although a 
distance of 16km might seem irrelevant in today’s 
terms, it nevertheless has merit as a trigger point 
at which someone is forced to think about 
something. In that light, it is immaterial whether 
the distance is 16km or 50km. However, in the 
previous evidence session, Simon Fraser said that 
there are good and bad absentees and that 
although the whole issue is very difficult to define 
in law, it is not particularly difficult at local level 
because local people know who the absentees 
are. The implication was that the trigger should be 
the community, in the form of the grazings 
committee or whatever saying, “Look, we’re fed up 
with this. We want some action to be taken.” 
Would it be legitimate to do away with distances 
as a trigger and instead let the community’s 
expression of dissatisfaction with a situation be the 
trigger for action by the commission—or might that 
not work because people would find it difficult to 
raise such issues at a community level? 

Alasdair Morgan: My question is in the same 
vein, but perhaps takes things a bit further. The 
trigger is obviously for the commission to look at a 
situation and decide whether it is acceptable. If it 
is to include a distance, is the current distance not 
woefully short, given modern circumstances? 
Should it be longer? The current proposal, for 
example, will catch people we have met who at 
the moment travel from South Uist to Harris to 
manage a second croft. It just does not make 
much sense to us. 

Jonathan Hall: We absolutely need a trigger but 
the distance that might be appropriate—if, indeed, 
we are going to use distances in this day and 
age—is very much open to debate. It is all about 
how we define absenteeism. If a trigger takes into 
consideration whether the person in question is 
justified in not being ordinarily resident on a croft, 
the decision then will hinge purely on whether the 
commission deems the croft to be neglected or 
misused. That is, after all, the fundamental issue. 

Of course, any trigger will be arbitrary, but it has 
to be set somewhere. Thereafter, the issue is not 
absenteeism, but neglect. Earlier, we were talking 
about good agricultural and environmental 
condition; in that regard, Brian Pack has 
suggested in his report that minimum stocking 
requirements be brought into the equation. That 
might answer Mr Wilson’s earlier point. 

Peter Peacock: If you are suggesting that the 
distance trigger is about absenteeism and that a 
judgment then has to be made about neglect, 
does that not point to the need for the community 
to be involved? The community knows when there 
is neglect. Does that point to the community 
making decisions on the matter? You did not go 
quite that far, but were you heading in that 
direction? It is necessary to make a judgment 
about neglect, as opposed to residency. Who is 
better at making that judgment than the people 
who live in the community that it affects? 

Jonathan Hall: How objective can a community 
judgment be? There may be other local issues of 
which others are not aware. An independent 
decision is needed. 

Peter Peacock: Indeed. The trigger would be 
the community saying that matters need to be 
examined. I presume that it would be the 
commission’s responsibility to make the judgment. 
I am suggesting a different way of triggering the 
process. 

Jonathan Hall: I agree that it is a different way 
of looking at the matter. 

Bill Wilson: If I understand Jonathan Hall 
correctly, he is saying that the issue is not 
absenteeism, in the sense that someone is not 
there, but whether the croft is neglected. Let us 
take an extreme circumstance: imagine an area 
with 40 crofts, in which 37 people are absent and 
three crofters are working. If those crofters are 
working all the crofts, no croft is neglected. In that 
situation, is not there a risk that new crofters will 
not be able to get into crofting because, although 
there are 37 absentees, those absentees are not 
being dealt with because the crofts are not 
neglected and are being worked by the remaining 
three crofters? 

Jonathan Hall: I see the point that you are 
making, but I consider that to be an extreme 
example. 

Bill Wilson: I agree that it is an extreme 
example. 

Jonathan Hall: We suggest that the fact that 37 
people were not resident would trigger an 
investigation, through the Crofters Commission. 
Those people would have to show why they 
should not be ordinarily resident. Given that such 
a high proportion of people—more than 80 per 

356



2393  10 FEBRUARY 2010  2394 

 

cent—were technically absent from the area, the 
commission could decide not to allow them not to 
be ordinarily resident and either to require them to 
be resident or to take further action. 

Alasdair Morgan: Would you regard that as the 
preferred outcome in such a situation? 

Jonathan Hall: In an ideal world, we would like 
to maximise activity on the land. Part of that 
equation is maximisation of the number of people 
who are involved in management of that land, 
because the social construct of crofting and 
farming and all that goes with them is important. 
That is preferable to having one or two crofters 
crofting a vast area, which results in an extensive 
ranching-type system. There is a danger of that on 
some of our hill farms, because we cannot afford 
the number of men who are required to heft sheep 
properly and so on. The relationship between the 
level of activity and people is important. However, 
we cannot have a hard and fast rule, which we 
apply everywhere, to call matters to account 
simply because crofters are not present, although 
the land is being managed. A value judgment must 
be made. The triggers must enable the 
commission to make decisions on such matters. 

Dr Balfour: We started by discussing neglect. 
Peter Peacock raised the issue of absentees and 
asked whether we can or should control 
absenteeism. It is quite difficult to do that. In my 
experience, communities are hesitant about 
saying publicly that someone is an absentee or is 
doing something that they should not be doing. 
The example of an area in Ardnamurchan in which 
only three people are crofting has been cited. That 
is partly a result of a lack of other employment in 
the area. People always forget that one reason for 
absenteeism is the fact that, in many places, there 
is nothing for people to do; crofting is part-time. 
We cannot achieve all the answers by controlling 
and legislating against people, probably at great 
cost. If we concentrate on neglect, the other 
matters may take care of themselves, over time. 

Peter Peacock: How should that neglect be 
tackled? 

Marina Dennis: As with everything in crofting, 
one size does not fit all. It is important to 
remember that what is happening in Unst is very 
different from what is happening in Badenoch and 
Strathspey and the mountains. 

On absenteeism, if a robust community seeks to 
get young people interested in crofting, it will get 
the school interested through crofting connections 
and sort out both the neglect and the absentees in 
its township. I am thinking of Camuscross on 
Skye, for example. The enthusiastic, active 
community there wants to sort out the absentees 
and the neglect. In other townships, however, that 
is not the case. 

The commission will have a list of absentees, 
and it needs to prioritise the matter and find out 
why those people are absent. If they have been 
absent for more than 10 or 12 years, they should 
be required to come up with a proposal and state 
what they are going to do with the croft. For 
example, are they going to come back in so many 
years when they retire? The matter needs to be 
worked through systematically. 

As I said, one size does not fit all. 

Peter Peacock: What you have set out is the 
current position, is it not? That is the status quo. 
The commission can do exactly what you said 
without any difficulty. It can take that action. The 
difference in the bill is that the only trigger is 
absenteeism. There is no trigger for neglect. 
Absenteeism is easily sorted because a distance 
can be specified. We can deal with absenteeism, 
but that is not the problem. The problem is 
absenteeism plus neglect. What is the trigger for 
neglect? How does the commission currently get 
to know about neglect? I visited Camuscross, 
which has been telling the commission about 
neglect. That approach works and it is fine, but it 
will not necessarily work everywhere, as you said. 

Marina Dennis: The commission can ask its 
panel of assessors to have a look at their 
communities and, in a confidential way, tell it what 
is going on. The assessors are independent 
people even though they are from communities. 
They have good judgment and are well respected. 

Karen Gillon: I am sure that many of you are 
aware of the Land Court ruling in the case of 
Inkster v Crofters Commission in relation to 
planning. The Crofters Commission decided not to 
decroft because planning permission had already 
been granted and it would therefore be acting as a 
second planning authority. That perhaps takes us 
back to the question that we asked about 
charging. The Crofters Commission has 
determined that, if the decision has already been 
made, it cannot decroft. The bill slightly changes 
that position. Does the bill give the commission 
enough power to protect land in those 
circumstances? If not, are there any alternatives 
that should be considered? 

Secondly, should the commission be asked 
about individual planning applications before they 
are considered, particularly in relation to 
development on croft land that might result in an 
application for decrofting? 

Marina Dennis: In the Inkster case in Ocraquoy, 
the recommendation to the Crofters Commission 
was to refuse decrofting, and the commission 
refused the application. The Inksters went to the 
Land Court, which overturned the commission’s 
decision. We hope that the planners and the 
Scottish Government will advise local authorities 
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not to give planning permission on inby land or 
land that can be cultivated. It is important for the 
planning guidelines to state categorically that there 
should be no house building on land that can be 
cultivated. Most crofts have a rough area that 
cannot be used for cultivation but which could be 
used as a house site if necessary. 

However, it is very important that the planning 
people work with the crofting commission, which 
should be a statutory consultee in all planning 
applications for croft land. That really needs to be 
tightened up. The SCF is hugely supportive of 
tightening up on planning, because that is really 
where the rot started both in Ocraquoy and in 
Taynuilt. 

12:45 
Karen Gillon: I see the NFS representative 

writing away furiously, because tightening up 
planning in the crofting counties might well have 
implications for farmers and for developments 
elsewhere. 

Marina Dennis: My suggestion relates to all 
land—not necessarily croft land—that can be 
cultivated. 

Karen Gillon: I understand that point. 

Jonathan Hall: Yes, I was writing away 
reasonably furiously. 

I endorse SCF’s view pretty much whole-
heartedly. Certainly, the opinion of our crofting and 
Highlands and Islands committee is that, given the 
scarcity of inby land and of land that can be 
cultivated in the crofting areas, the value of such 
land is absolutely huge. Not necessarily in capital 
or financial terms but in terms of the viability of 
crofts, such land is hugely significant so its rarity 
value is through the roof. As soon as such land is 
built on in any way, shape or form, the land is in 
effect lost. We agree that there should be a 
presumption against development on inby land or 
cultivated land. There might be exceptional 
circumstances, but those should be dealt with in 
planning decisions. We do not necessarily need a 
blanket ban on development, but there should 
certainly be a presumption against development. 

To echo what was said earlier, planning in rural 
Scotland is an issue that needs to be looked at. 
Further scrutiny needs to be given not only to what 
the planning guidance and so on says but how the 
guidance is applied in different local authority 
areas. Different planning authorities take very 
different approaches to matters such as rural 
housing, farm diversification and development and 
the building of houses in crofting areas. 

Dr Balfour: We certainly support the proposal in 
the bill that the crofting commission—and, more 
important, the Land Court—should take into 
consideration factors relating to land use, which 
was not the case previously. We believe that that 
is a good addition, which should be helpful. 

The Convener: I have one final quick question. 
Are you glad that the standard security provision 
has been dropped? 

Marina Dennis: Yes, very much so. 

Dr Balfour: Yes.  

Jonathan Hall: Yes. 

Karen Gillon: The previous panel was 
unanimous about the need to close the Whitbread 
loophole, but the bill as introduced does not do 
that. Do you believe that the bill should close that 
loophole? 

Jonathan Hall: Yes. 

Marina Dennis: Yes. 

Dr Balfour: Like my colleagues, I support the 
dropping of the arrangements relating to the 
Whitbread v Macdonald case. 

If I may, I want to make another point about 
succession on assignation. Where a family 
bequest transfers a croft from one tenant to a 
family member, that can currently happen without 
let or hindrance. However, the bill proposes that 
that will no longer be the case. In the case of 
assignation as a lifetime bequest, up until now 
special conditions have applied to non-family 
beneficiaries that did not apply to a family 
succession. It seems to me that succession was 
the whole point of the 1886 act. Like colleagues in 
the SRPBA, I know from personal experience that 
many crofters have long pedigrees in their area. 
Apart from anything else, the provision in the bill 
will make them want immediately to go and buy 
their croft on the basis that their succession might 
otherwise be blocked. I hope that the committee 
will look at that area. 

The Convener: Okay, thank you very much for 
raising that. 

Karen Gillon: Sorry, would Dr Balfour prefer 
that the succession right remained as it currently is 
for tenants? 

Dr Balfour: Indeed. 

Karen Gillon: Is that Marina Dennis’s view as 
well? 

Marina Dennis: Yes. 

The Convener: I thank the witnesses for their 
attendance. If any issues occur to them after this 
session—or as a result of this session or on 
further deliberation—they should share them with 
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the committee as soon as possible by sending a 
note to the clerks. Again, I thank them very much 
for their evidence, which has been most helpful. 
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OBLIGATION TO RESIDE WITHIN 16 KILOMETRES OF CROFT 
 
16 kilometre rule 
 
I was wrong in giving evidence in saying that the 10 mile or 16 kilometre rule was 
introduced by the Small Landholders (Scotland) Act 1911. 
 
I would like to correct the evidence that I gave to the Committee on 10 February 2010 
regarding the origins of the 16 kilometre rule, which appears in section 22(1) of the 
Crofters (Scotland) Act 1993. This section provides: 
 

22.— Absentee crofters. 
(1) If the Commission determine in relation to a croft— 
(a) that the crofter is not ordinarily resident on, or within 16 kilometres 
of, the croft; and 
(b) that it is in the general interest of the crofting community in the district in 
which the croft is situated that the tenancy of the crofter should be terminated 
and the croft let to some other person or persons; 
 
then, subject to the provisions of this section, they shall have power to make 
an order terminating the tenancy of the crofter and requiring him to give up his 
occupation of the croft at a term of Whitsunday or Martinmas not earlier than 3 
months after the making of such order. 

 
History 
 
Section 2 of Small Landholdings (Scotland) Act 1911 provided that certain holdings, 
additional to crofts under the Crofters Holdings (Scotland) Act 1886, were to come 
under the 1911 Act, provided that the tenant resided “on or within two miles of the 
holding”. The case law determined that the two miles was measured in a straight line 
and was not the distance by road. 
 
In Rogerson v Viscount Chilston 1917 SC 453, the Court of Session determined that 
the two mile obligation only applied at the commencement of the Act to determine 
whether or not the holding came under the 1911 Act, but that it was not a continuing 
obligation upon the tenant of a landholding, as crofts were called under the 1911 Act, 
that they should continue to reside on the holding or within two miles of it. This was 
notwithstanding the fact that it was a continuing obligation under the Crofters 
Holdings (Scotland) Act 1886 that a crofter continued to reside on his croft. This is 
the case referred to by Professor Hunter in his evidence to the Committee. 
 
There were no absentee provisions in the 1911 Act. 
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First introduction of 10 mile rule 
 
As far as I can ascertain the distance rule was first introduced by section 17 the 
Crofters (Scotland) Act 1955, which introduced an absentee provision into crofting 
legislation and it is in similar terms to the section 22 of the 1993 Act, although the 
dispossessed absentee crofter was allowed to buy his house. It was introduced as a 
two mile rule. 
 
The Taylor Report upon which the 1955 Act was founded recommended that the 
Crofters Commission should have the discretionary power to terminate the tenancy of 
a crofter who was not ordinarily resident on or within two miles of his croft - see 
Report in Glasgow Herald at - http://tinyurl.com/yeeop29 . 
 
The two mile rule introduced by the 1955 Act was amended to 10 miles by section 7 
of the Crofters (Scotland) Act 1961. The Report on the 1961 Bill said of this 
amendment: 
 

“Subsection (1) amends Section 17(1) of the Act of 1955 and increases from 2 
to 10 miles the distance at which a crofter may live away from his croft without 
being regarded as an absentee crofter. Section 17 gives the Commission 
power to terminate the tenancies of absentee crofters. 
 
Subsection (2) provides that absentee crofters dispossessed on the order of 
the Crofters Commission, acting under Section 17(1) shall have the right to 
obtain a conveyance in feu of the croft house and garden and rights of access, 
provided only that the dwellinghouse has been provided in whole or in greater 
part by the crofter or by his predecessors. 
 
The Taylor Commission, which discussed the absentee problem at some 
length (see paras. 55-59 and 121-128. of their Report), recommended that 
absentees should have absolute entitlement to obtain a conveyance in feu of 
the dwellinghouse on the croft, saying that "the rest of the land of the 
absentee’s holding should be made available for enlarging the other holdings 
in the township ... In this way the agricultural interests of the township would 
be promoted." 

 
The 10 miles was changed to 16 kilometres by metrification. 
 
 
Sir Crispin Agnew of Lochnaw Bt QC 
10 February 2010 

[Link no longer operates]
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 

CROFTING REFORM (SCOTLAND) BILL 

SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH RURAL PROPERTY AND 
BUSINESS ASSOCATION 

The Convenor of the Rural Affairs and Environment Committee kindly suggested that if 
the SRPBA had any further comments to make to the Committee following the oral 
evidence given on 10  February 2010, we should make such comments in writing to the 
Clerk.

th

Having now had the opportunity to read the Official Report of 10 February 2010, we wish 
to make one further comment directly relating to a question asked by Peter Peacock 
MSP to the previous panel of legal experts. For convenience, we quote verbatim from 
Col 2367 of that Official Report: 

Col 2367 

Peter Peacock: The bill, in part, seeks to equalise the burdens on both owner-
occupiers and tenanted crofts. A couple of weeks ago, Government officials told 
us that they are considering equalising access to grants for owner-occupiers and 
tenants, but they have not yet decided to do so. Do you have any observations on 
the bill's current definition of owner-occupier? Secondly, what would be the 
purpose of one's remaining a tenant if everything, including access to grants, 
were to be equalised? 

SRPBA comments as follows: 

Croft owner occupiers are already subject to special arrangements in that they have not 
been required to let their crofts as would normally be the case for the crofting landlord. 
Proposals in the Bill seek to bring croft owner occupiers more in line with croft tenants. 
However, any proposals which allow all the benefits, including grants (Housing and 
Agriculture), which presently accrue to croft tenants to be available to owner occupiers 
are likely to have significant and unintended consequences. Furthermore, croft owner 
occupiers are able to occupy their croft as landowner. 

As suggested in the question by Peter Peacock MSP (as above), such a situation, 
combined with the proposal in the Bill to discontinue assured family succession, will 
encourage croft acquisition by tenants, since the present benefits of being a tenant will 
be eroded. This would seem at odds with Government’s policy to safeguard and 
encourage crofting. 

Dr Jean Balfour 
Chair, SRPBA Crofting Group 
22 February 2010 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH CROFTING 
FEDERATION 

 
The Assessors, the Commission and the Register – the three legged 
stool of crofting 
 
We appreciate that you have finished taking evidence on the Crofting reform 
bill but would beg the indulgence of the committee in letting us summarise our 
further thoughts on what we consider to be vital to the success or failure of the 
Bill and subsequent Act. 
 
Summary points: 
 

• The role and responsibilities of elected Assessors in regards to their 
communities and the Crofters Commission must be expanded, be clear 
and placed in the Bill; 

• The Crofting Commission power balances need to be addressed and 
the convenor must be elected from and by the commissioners; 

• The proposed Register of Crofts being compiled by RoS using ‘trigger 
points’ would be very damaging and must be replaced by legislation 
directing that the Register of Crofts held by the Crofters Commission 
Administration be completed and maintained by them, supported by a 
community-led model of township development plans; 

• These three ‘legs’ are inter-dependant and complementary and must 
be integrated for each and all to work. 

 
Assessors 
 
The Assessors are by and large trusted and recognised in their communities 
but all must be elected by their communities to have complete acceptability. 
In the past nominations were sought from Grazings Committees/Clerks and a 
civil servant selected from these nominations. The SCF was involved in a 
reform of the network and now Assessors are elected, but the selection 
process still goes on in some instances. It is vital that Assessors are elected 
on a parish or area basis by registered crofters or a nominee on their behalf 
and resident within the registered crofter’s household, this to be set out in 
detail to our satisfaction prior to implementation. 
 
The present situation where the Assessors are ‘controlled’ by a civil servant 
must stop. The Assessors will report directly to the Commission and will be 
the township-level advisors to the Commission Their role and responsibilities 
should be clearly defined and enshrined in the Bill - especially their 
relationship with the Commission and their responsibilities to their 
communities - as they are an integral part of the governance of crofting. 
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We suggested a model whereby the elected Assessors could nominate 
persons from within their number to stand as commissioners. However, the 
Minister is insistent that commissioners should be direct elected by crofters 
and we have no objection to this (though Assessor nomination could be a 
valid stop-gap until the voting system and election of commissioners has been 
established - it being predicted that the creation of an electoral role will take 
some time). But the aim for direct election is accepted and our further 
assertions are therefore based on this. 
 
Crofting Commission 
 
The elected commissioners should be area specific and should therefore be 
elected by area – i.e. the nominations and vote for a commissioner should be 
in and by their defined area.  
 
We agree that the election should be based on the Register of Crofts  and that 
it is therefore essential to complete the current register (which would be the 
only Register of Crofts). However, we suggest that nominations to stand, and 
voting should be by one member of the registered croft’s household, not just 
the ‘registered crofter’. This would help to address the gender question the 
committee has raised. There should be one vote per crofting household 
regardless of the number of crofts held. 
 
The commissioners will be advised by their Assessors who will also be 
elected by their community on the same basis. 
 
The convenor of the commission must be elected from and by the 
commissioners. The argument put forward by the Minister that the relationship 
between the Minister and the Convenor should dictate that the convenor is 
appointed is weak; the relationship between the convenor and the 
commissioners is more important and therefore the case for the 
commissioners electing their convenor is the stronger. 
 
Commissioners need a better time balance with convenor i.e. the present 
apportionment of time between the commissioners and the convenor does not 
work well, commissioners not having enough time to do their job and the 
convenor having too much say in the affairs that all the commissioners should 
be dealing with. This is something for the commission to decide upon when it 
is formed, but the power for them to do this needs to be in legislation. 
 
The Crofting Commission must have the power of tribunal in order to protect 
commissioners from possible legal action against them as individuals. 
 
The Register of Crofts 
 
The logic is that if the Crofting Commission is to be direct elected by crofters 
then there must be a complete Register of Crofts, which can be used for the 
basis of an electoral role. The Crofters Commission holds a Register of Crofts 
and this should be completed. It will be the basis of an electoral role and will 
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be the definitive Register of Crofts. As a previous government proposal (to 
make it possible for banks to become croft tenants and maximally exploit their 
holdings) has been withdrawn, there is no need for any other register of crofts. 
Current Commission administration must be resourced to complete this task 
with the utmost urgency as this is vital to any democratic process of election 
of Commissioners and Assessors. This register is enough as a minimum and 
is all that has been asked for by crofters. Expectations of the Crofting 
Commission regarding the Register must be clearly laid out in the Bill. 
 
Mapping of crofts is a different issue. The whole concept of compulsory maps 
directed by the Registers of Scotland under a ‘trigger points’ system is poorly 
conceived. We won’t go into the rationale for this accusation as the committee 
has heard plenty, but we do emphasise that we believe that this system will 
not bring any good to crofters and that the architects have not fully thought 
through the implications of their plan (though it is interesting to note in Iain 
Dewar’s letter to the committee that he defends against the suggestion that 
disputes could arise in the government mapping of the common grazings by 
saying that it will be mitigated by the use of participation – something left out 
of the ‘mapping of crofts by trigger point’ proposal). 
 
Having said this, we do agree that mapping of crofts has some validity in the 
right context, but should be done as a community development exercise by 
those communities who wish to. Mapping of crofting townships is a 
development issue which should come under the HIE township development 
plans initiative and it is this that should be resourced and supported.  
 
The information gathered under such an exercise is the property of the 
community and of the individuals in that community. It should be entered on to 
the Register of Crofts only if this is requested by the community or individual 
and this Bill should make it the duty of the Crofting Commission to do this, 
should they be given the information (there were some mapping exercises 
carried out, the CC had the information, but as far as we know it has never 
been recorded on the register).  
 
The right to not be mapped must be upheld – some communities will not wish 
to participate in a community mapping initiative and it is their right to not do 
so. Many crofting communities are happy enough with their knowledge of 
boundaries and the passing on of this information in an informal, but no less 
valid, way. 
 
Finally on this point, when asked ‘why RoS?’ the government response has 
been ‘the Level of expertise’. This is not good reasoning in a time when 
community development and capacity building is advocated. In fact there 
hasn’t been any good reason put forward for why RoS would need to keep a 
register of crofts. The Crofting Commission is the only agency with an interest 
in this process and there is no requirement for RoS to be  involved. 
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Conclusion 
 
Our previously stated and well rehearsed concerns about croft viability, the 
lack of investment in crofting, the competence of the Crofters Commission 
and the general weakness of the Crofting Reform Bill aside, we believe that 
the points raised above could, if taken together as an integrated approach, 
enable the Bill to do some good to crofting. If ignored, the bill will on balance 
surely be damaging to crofting. 
 
1 April 2010 
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RURAL AND ENVIRONMENT AFFAIRS COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM ALISTAIR MACIVER 
 
The question of a land register is perhaps one of the most controversial and 
expensive of all the proposals in the new Bill and it would appear that the most time 
consuming method available has been selected, and the estimate of several 
generations to complete this exercise will most likely be conservative in the extreme. 
We appreciate that a Register must be accurate and accepted by all parties involved 
but there are at least two workable methods which would achieve the required result 
in a much shorter time frame and, more importantly, would be readily accepted by 
the majority of crofters. It would also have the very important objective of avoiding all 
but the most obstinate cases reaching the Scottish Land Court. 
 
The Draft Bill proposes that both the Crofting Commission and Registers Scotland 
would require to maintain identical records of every croft until the process is 
complete, resulting in a doubling of the cost, surely this is absolute lunacy. If the 
crofting Commission is to be responsible for the regulation of crofting -  and I 
think it should  be -  is required to record all changes to the current register to 
bring it up to date and maintain it thereafter, there is no requirement for 
Registers Scotland involvement in the process! 
 
Before proceeding to look at the controversial parts of the Bill, may I suggest that the 
following minor but very important changes might be made to the 1993 Crofting 
(Consolidation) Act. 
 
A legal requirement for every crofting landlord and crofter to inform the Crofting 
Commission of any change of tenancy or ownership within 28 days of the event 
would ensure that the Crofting Commission were aware of such changes and would 
take steps to update the register. Currently the Crofting Commission have no power 
to enforce this requirement, indeed there are a number of instances in current 
legislation  where the word “may” is used leaving an option to do nothing and it would 
appear that this route has been used in the past, A simple substitution of “shall” for 
“may” would close this loophole. 
 
It is accepted that regardless of the method used to establish the register there will 
be a percentage of cases which will require SLC intervention but we would suggest 
that the method proposed in the Draft Bill would result in a very high proportion going 
down this route. 
 
I have already made clear my reservations on two particular sections of the Bill and I 
will attempt to suggest two possible alternative methods to establish a new Crofting 
Register which need not involve Registers Scotland in any way and I will go on to 
suggest that the previous Crofter Housing Grant and Loan Scheme be reinstated for 
a number of reasons. 
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METHOD 1 
A letter from the Crofting Commission to every registered crofter explaining the need 
for the register and setting out the following questions with a time limit for replies. 
  

a) Has your boundary with your neighbouring crofter been accepted for at least 
twenty years unchallenged 

b) If yes, are you prepared to accept this as your legal boundary 
c) If no, do you have an IAACS map which sets out the boundary of your croft. 
d) If you have an IAACS map would you be prepared to accept this as your legal 

boundary. 
e) If you tenant or own a croft with no neighbouring crofter would you accept your 

current boundary as legal. 
f) If no, would you be prepared to discuss differences with your neighbouring 

crofter in the presence of one or more independent mediators, for example, 
Grazings Clerks/Chairmen, Local Assessor or Crofting Commission Officer. 

g) If you are unwilling to accept any of the above courses of action are you 
prepared to seek a decision from the Scottish Land Court which might 
involve possible legal representation and Land Court costs which could 
prove costly. 

h) A prominent notice in all local newspapers circulating in the Crofting Areas, 
following the expiry of the above time limit, with a request for any crofter not 
having had notification of the above requirements to contact the CC within a 
specified time limit. 
 

METHOD 2 
An alternative method would be for the Crofters Commission to seek assistance from 
the current Grazings Committees/Grazings Constables (or in the absence of the 
foregoing, Community Councils or local Community organisations) to establish 
agreed boundaries between individual crofters as set out in IAACS maps. This could 
be used to obtain agreement where problems occur, in the more contentious 
situations it might be necessary to involve a professional mediator to reach 
agreement. 
 
A further point is that a substantial number of crofts have already been purchased 
and they will already be accurately mapped with acceptable boundary lines 
confirmed. 
 
It must be accepted that, human nature being what it is, there will always be some 
disagreement but if crofters are credited with a degree of common sense they will 
respond positively to any attempt to involve them in discussions which will result in 
agreements reached by them, it will also be more acceptable if it involves minimal 
cost. 
 
It would require some financial recompense to those involved in these 
discussions for the time involved but this would be minimal compared to the 
system proposed by the present legislation. 
 
CROFTER HOUSING GRANT SCHEME 
It is a well substantiated fact that the previous Crofter Housing Grant and Loan 
Scheme was the most cost effective and efficient means of supporting housing 
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provision in rural areas yet that scheme was last updated in 1989 and has since been 
superseded by a three tier grant scheme with no loan element. The CHGLS scheme 
in 1989 has been reliably estimated  to provide 87% of the cost of a modest three 
bedroom house, current estimates are that the present rate is 14%. 
 
A further point which seems to have been quietly overlooked is that the loan element 
of the previous scheme was repayable with a provision for Scottish Government to 
deduct arrears of repayment from support payments and the loan element was 
actually self financing if loan repayments were attributed to the CHGLS rather 
than a general tax account. 
 
CHGLS provided the most secure and affordable means by which a crofting family 
could build a house on the croft and allowed them to budget for the fixed repayments. 
 
It also allowed a new entrant to set up home on the croft at a reasonable cost and 
live on the croft. 
 
Comments from eminent individuals with a much greater knowledge of crofting 
history than mine have highlighted the fallacy of adding more and more legislation to 
the already complicated structure in place, which, rather than improving the situation, 
has in the majority of cases, made it worse. The majority of crofters could well be 
forgiven for thinking that successive administrations, with the help of Governments – 
of all political persuasions – were intent on getting rid of crofting completely. 
 
Support for the argument that there is a desire to dispense with the crofting system 
and its complicated structure comes from a different but related situation, which, 
although not within the scope of your Committee’s investigation, does have a major 
bearing on the wider situation and is worth stating at this point. A study of the various 
support schemes available to crofting over the years following World War two up to 
the present time will best illustrate the point I make. 
 
It has also been pointed out that no matter how much legislation is produced unless 
crofting makes a return on money –  and perhaps more importantly – time invested, 
crofting activity will continue to decline. 
 
In conclusion can I ask that you seriously consider the points which I have 
made, not only as an individual but on behalf of crofters in all parts of the 
crofting area, the effect on crofting of giving your approval to the proposals to 
– 
 a) charge individual crofters for setting up a register by the most cumbersome, 
expensive and time consuming method possible which the body set up in 1955 
was required to do but failed dismally over a period of some fifty plus years to 
achieve and – 
 b) to refuse all requests to reintroduce the Crofting Housing Grant and Loan 
Scheme at realistic rates. 
 
Alistair Maciver 
16th February 2010 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM JOHN MACKENZIE 
 
 
Crofting Reform (Scotland) Bill. 
 
Background information. 
It may be helpful for members of your Committee if I firstly give some background 
information concerning my status and personal interest in the current process of 
amendment to the draft Bill.  Although having been born in Glasgow and having returned 
there in my early teenage years, I have all my life had a close involvement with this 
community.  The tenancy of my principal croft passed to me by inheritance in succession 
from my great-grandfather, my grandmother and my mother.  I vividly remember the days 
when it was essential for the survival of my forebears that the croft was carefully 
husbanded.  Oats, potatoes and turnips were grown to sustain the family and their stock.  
Because part of the land sloped down to the sea, my grandfather would annually carry 
on his back in a creel the soil from the final drill to the top of the croft to compensate for 
soil drift due to the effects of cultivation.  Each crofter had allocated to him a strip of the 
foreshore from whence to harvest ware to act as fertiliser for the soil and this was carried 
onto the land in creels on their backs.  That level of labour was essential for survival in 
these days.  My croft is made up of small areas of potentially arable land, which is 
extensively littered by clearance cairns.  These bear testimony to the toil and sweat 
involved in turning the bare rocky land to which my predecessors were cleared into land 
capable of just about supporting a family.  The economic implications for the human 
population of our crofting communities in those days are now hopefully gone for ever.  
Yet it seems that the vision of those who are apparently driving forward the current 
legislation is an attempt to have crofters return to such circumstances.  Perhaps I may be 
forgiven, on that basis, for having suggested in my earlier letter in this connection dated 
11 August 2009 that it appears to some of us who have a emotional link with the land of 
our fathers that those who are apparently driving forward the current proposals for reform 
of crofting have little empathy or sympathy with the history of crofting.  Sadly it appears 
that this attitude even extends to some in our own day having a significant public image 
who have written and commented extensively on that history but know nothing of the 
practical implications of the toil and frustrations of having to survive in the current 
agricultural economic climate. 
 
My presence in this village is the direct result of my having succeeded through 
inheritance to the tenancy of our family croft.  For a number of reasons I chose to settle 
on the croft earlier in life than had been originally intended and brought my wife and 
young family here over 30 years ago.  In doing so I separated from my then business 
colleague, leaving behind a small engineering business in which I had been the principal 
technical influence.  That business continues to trade in central Scotland under a title 
that incorporates my name but with which I immediately ceased to have any involvement 
when I moved north.  A significant thrust of the current proposals for reform of crofting 
legislation is to destroy the link that many of the successors of those who originally 
created these crofts have with the land of their fathers.  Many of them are unable to take 
the kind of action that I chose at the time but still cherish the hope of being able to return 
in the future.  A significant number of those who are absentees were forced by 
generations of economic hardship to seek gainful employment elsewhere or left the place 

370



of their birth to advance their educational attainment.  Had these proposals been in force 
thirty odd years ago I and others like me would have been unable to contribute our 
energy and experience to our communities.  In my case, apart from my own business 
activities having over the years generated employment opportunities for around a dozen 
people, I was one of those who led the original historic Assynt buyout of our crofting land.  
I think that it is reasonable to assert that in addition to possible qualities of leadership, my 
main contribution to that was the business knowledge gained during years of experience 
elsewhere. 
 
One might ask what is the ultimate aim of the current proposals?  The Policy 
Memorandum document states inter alia that it is to “ensure that crofting continues to 
contribute to sustainable growth in some of Scotland’s most remote, rural communities.”  
This quite simply is economic nonsence in the current agricultural climate of oppressive 
regulation and diminishing returns for labour expended.  Numerous examples can 
already be cited throughout our communities of crofts having passed into the hands of 
incomers without any tangible economic output being evident.  I readily accept the 
desirability of addressing neglect if that can be shown to exist.  Today the principal 
agricultural use both for inbye land and outrun is for grazing stock.  If the land is fenced 
and drained and is free of rashes and bracken it cannot be regarded as neglected.  I 
submit therefore that most of our crofting land, whether in the hands of absentees or 
locals are being managed by the resident shareholders in a manner that is consonant 
with the current economic climate.  What is really needed is a genuine economic 
development strategy for our remote communities, something that government and the 
development agencies have failed to generate over recent decades.  The appropriate 
way forward is to ensure that absentees who are the successors by inheritance of those 
who created these crofts in the first place reach a formal agreement with local 
shareholders in terms of managed grazing and other use of inbye land.  It may also be 
appropriate to create a mechanism whereby grazings shares currently in the hands of 
such absentees are transferred to resident shareholders.  Such a mechanism would also 
require some provision for reversing this in the event that the absentee is able to return. 
 
Adjustments to date to original proposals
• I am thankful that the proposed Area Committees have been abandoned and that the 

network of community assessors is being retained.  I am yet to be convinced of the 
appropriate mechanism for election of crofting representatives to the Commission.  

• I remain unconvinced of the need for a new Crofting Register.  The existing flawed 
Register should be updated by the Commission without cost to crofters. 

• I am very thankful that the proposal to use a croft tenancy as security against 
commercial lending has been dropped. 

• Removal of the occupancy requirement as a supposed means of addressing 
speculation on croft land is welcomed.  I am content with the proposed strengthening 
of the powers of the Commission in this connection.  I will continue to insist that the 
Commission proceeds with sensitivity and caution where it is proposed that the 
successors by inheritance of croft land be dispossessed. 

• Insensitive application of the 16km rule in the above circumstances is not appropriate 
and a suitable mechanism for dealing with this needs to be found.  On the other 
hand, instances can be cited where incomers have gained croft tenancies on the 
basis of ambitious statements of development intent which have never, and will never 
materialise and such people have moved to another location still within the 16km 
radius.  In contrast to the circumstances affecting absentees who are inheritors by 
succession, this cannot be just. 
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• In general I am content with owner occupiers being treated equally with tenants in 
terms of the proposals, subject to the other concerns noted. 

 
Comments on remaining proposals. 
1. In general terms I am content with the proposed changes to the structure of the 

Commission.  In particular I welcome the proposed elected structure but await with 
interest further details of the mechanism for this process. 

2. I continue to regard the proposed new Register of Crofts as unwelcome and 
unnecessary.  I would commend a rethinking of this proposal that would involve an 
updating of the current Register.  Although the current IACS mapping system is still in 
some disarray this could be used as the basis for a modified map based system for 
the current Register. 

3. There needs to be a much more sensitive approach to the proposed duties of crofters 
and owner-occupiers.  The proposals in regard to supposed absentees is not nearly 
sensitive enough to meet the needs of those who are tenants or owner-occupiers by 
inheritance.  In such circumstances a formally regulated sub-let arrangement, 
reviewed at suitable intervals, should be considered.  This would ensure productive 
use of the land by resident local crofters without the irrevocable penalty of 
dispossession.  The provisions in item 58 of the Policy Memorandum needs to be 
amended in a sensitive way to take account of this.  There also needs to be a much 
more realistic application of the 16km rule in such circumstances.  The Commission’s 
recent letters to absentees falling into the category that are my concern are far to 
insensitive in this connection.  The provisions envisaged in items 61 and 62 fail to 
adequately take account of the grazing pattern of today’s agricultural climate.  The 
suggestion that absenteeism equates with neglect is most certainly not necessarily 
the case.  There are undoubtedly instances of neglect of fences and drainage on the 
part of those who are resident. 

4. While it is indeed true that there have been a number of cases of commercial 
speculation on croft land that need to be addressed in terms of legislation the fact is 
that many active crofters have been able to engage in other commercial ventures that 
have been funded in this way.  It is therefore felt that the proposed legislation is 
unjustifiably proscriptive.  It is therefore imperative that where the Commission 
receives a decrofting application from a resident crofter that this is treated in a much 
more sensitive manner than an application from an absentee. 

 
Conclusion. 
While I welcome the amendments already proposed to the draft Bill, I am not convinced 
that the current provisions properly address the declared policy agenda of regeneration 
of crofting.  The focus is in the wrong direction and should be on economic regeneration 
of our communities.  Crofting would inevitably flourish in such an environment.  
Personally I still feel that the Bill should be scrapped because its agenda will not be 
achieved by its current provisions. 
 
 
John MacKenzie 
3 February 2010 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

RESPONSE TO SCOTTISH GOVERNMENT’S CONSULTATION ON THE DRAFT 
CROFTING REFORM (SCOTLAND) BILL FROM JOHN MACKENZIE 

 
 
Response, Consultation on Draft Crofting Reform Bill. 
 
I propose to respond to the series of questions set out in your pro-forma document 
but, before doing so, I would like to make a few background comments. 
 
• I greatly regret the fact that those who have drafted the proposed legislation 

appear to be either insensitive to or have chosen to ignore the fact that croft land 
cannot be regarded as a public asset.  Most, if not all of them, were created by 
the sweat and toil of our forebears who had been cleared from the fertile soil of 
the interior of the Highlands to the barren fringes of the coastline.  The first 
Crofters’ Act gave them security of tenure of the land upon which they found 
themselves and afforded them the right of family assignation to their successors.  
The proposals as currently framed are inevitably going to be a means of 
progressively disconnecting crofters’ families from the land of their fathers.  It is a 
matter of great sadness that an SNP Government would contemplate such action. 

• The proposals are principally driven by an apparent desire to end absenteeism 
and to bring crofts into productive use.  They fail, however, to address the real 
problem which is the decline in economic sustainability in our crofting 
communities.  Successive Governments, as well as the development agencies, 
have totally failed to develop sensitive policies to arrest this economic decline.  
The principal tangible output from crofting in today’s climate is the production of 
store cattle and sheep and because of increased costs as well as the burden of 
oppressive regulation this is in steep decline. 

• The suggestion that the imposition of a greater burden of regulation and inherent 
cost on an already struggling crofting economy is the best way to address the 
freely acknowledged problems facing our communities, is flying in the face of 
logic.  Crofting has never generated more than a modest income for the work 
involved and the current economic climate has made this even more difficult. 

• The proposed legislation has as an inherent, unacceptable foundational notion 
that it is legitimate to single out crofters in a manner that will dramatically devalue 
their principal assets in order to address perceived inappropriate speculation in 
croft land.  While this has undoubtedly been an issue in recent years the current 
economic climate has greatly reduced this problem.  The fact is the Crofters’ 
Commission already have at their disposal powers to address this matter. 

• It is acknowledged that there are, and have been for many years, problems facing 
crofting in our ever changing modern rural circumstances.  The proposals in this 
Draft Bill are, however, not the appropriate way forward.  The Bill needs to be 
dropped and a properly conducted, sensitively focussed consultation with a wide 
range of genuine crofting interests must be undertaken to find a consensus.  (See 
answer to question 28) 

• It is a matter of satisfaction that the Scottish Crofting Foundation, of which I am a 
member, has now begun to reflect the genuine concerns of its membership, in 
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contrast to the stance taken by them in their response to the discredited 
Shucksmith recommendations. 

 
I now will attempt to address the questions posed in your response document:- 
1 a I believe that there is merit in the suggestion that the Commission should be 
more accountable and democratic but the creation of Area Committees is not the 
appropriate mechanism.  The current network of area assessors, while not ideal, is 
something that should be retained and work ought to be undertaken to improve this 
resource.  The best way to achieve the aims of the draft Bill is for the Commission to 
be elected by crofters, thus generating a sense of confidence in that body, largely 
absent hitherto.  The name of the Commission should be unchanged as being more 
in keeping with its principal role.  Part of the sense of disillusionment with the 
Foundation, in contrast to the old Union, arises from a similar change of emphasis 
allied to an inappropriate change of name. 
1 b & c. Not applicable in the light of the above response. 
2 In general terms I am content with the proposed amendments to the 

constitution of the Commission, subject to election of its membership by 
crofters.  I would be content, however, with the Chair being a ministerial 
appointment.  The proposed involvement of Area Committees should be 
abandoned as being potentially divisive and costly. 

3 I have no confidence in HIE being able to deliver a better development policy 
to our crofting communities.  Any successes that they have been able to report 
in annual statistical accounts have been in the more urban parts of the 
Highlands in contrast to the rural areas.  I believe that in this connection they 
have been less successful than their predecessor HIDB.  Transfer of 
development powers from the Commission to HIE, in anticipation of the 
outcome of this consultative process, was an error of judgement as was the 
refusal to re-activate the loan element in the crofters housing and grants 
scheme.  These actions are bound to diminish the confidence of crofters in the 
genuine nature of this consultative process.  The suggestion that crofters pay 
enhanced administrative charges for the proposed expansion in regulation and 
administration is not acceptable.  This is particularly so when it is clear that 
crofters are almost universally opposed to these proposals. 

4 The Crofters’ Commission must be reformed to make it more accountable and 
democratic but not in the way proposed in the document.  Area Committees 
will be a recipe for division and dissent.  The best way forward is for the 
Commission to be composed of elected members.  The six areas of 
representation proposed by the SCF would be acceptable.  Rather than 
accepting that the proposed changes will incur additional administrative costs 
the objective should be to reduce costs by abandoning the proposals for 
increased regulation and administration. 

5 I do not believe that the proposed Crofting Register is either necessary or 
desirable, as is the suggestion that crofters should bear the cost of apparently 
remedying the failure of the Commission to adequately maintain the current 
register.  The proposal that it might take up to two generation to establish the 
new Register while at the same time continuing to maintain the existing 
Register is quite simply ludicrous.  Rather than incur these costs for the 
creation of a new Register, the logical answer is to provide the Commission 
with sufficient funding and resources to bring the existing Register up to date.  
It appears that the rationale for creating a new Register held by the Registers 
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of Scotland is to facilitate the ability to raise loan capital against a croft 
tenancy.  I regard this as being itself not in the best interest of crofters or 
crofting.  It is one thing to have a loan secured over the fixed asset created by 
the granting of such a loan; it is quite another for a crofter to risk losing the 
croft tenancy.  Were it to be accepted that the existing Register should be 
retained and updated, the proposed trigger points appear acceptable in 
general terms.  Boundary disputes occur from time to time, often when fences 
are being erected.  I am particularly keen that the current work that has been 
done to establish an IACS mapping framework in crofting townships be 
widened into non-cropping areas to show clear inbye and grazings 
boundaries.  I am well aware that the current framework has manifested many 
anomalies and overlaps.  Any such overlaps should be resolved, if possible, 
on the basis of the 20 year rule. 

6 No comment in view of the above responses. 
7 The proposed new Register should be abandoned and the existing Register 

should be resourced and updated.  On that basis the information that should 
be held should be restricted to what is sufficient to effectively administer 
crofting.  Owner occupied crofts should be recorded on the existing Register in 
the same way as tenanted crofts. 

8 As specified in the preceding answer. 
9 The proposed fee structure is totally unacceptable.  It is the responsibility of 

the Government, if it thinks that such a detailed Register as it is proposed be 
created, to fund the cost of this.  The proposed fee structure is simply a further 
unnecessary financial burden to be imposed against their will on an already 
struggling crofting community. 

10 As the existing Register is progressively being updated to include a map 
based record of boundaries there should be a township by township exercise 
carried out to approve these records.  Any challenge to the proposed map 
based record should be restricted to the 20 year rule.  Affected landowners, 
including owner occupiers, should be given a role in this process.  Any such 
who fail to engage in the process should automatically be deemed as having 
accepted the proposed map based boundary. 

11 As already specified above, all of the issues affecting the proposed new 
Register are unacceptable.  The existing Register administered by the 
Commission should be progressively updated and should include a map 
based boundary component integrated with the current IACS system. 

12 The refusal of the Government to continue to fund the loan element of the 
CHGLS is a matter of great regret, especially before the current consultative 
process is complete.  As one of the beneficiaries of this scheme in the past, I 
regard this as a cynical attempt to prejudice the outcome of the consultation in 
advance.  I am totally opposed to any proposal that croft tenancies be capable 
in future of being used as security against loans.  I have in the past built a new 
dwelling house, a self catering chalet and a steading building with the 
assistance of the crofting grant and loans schemes.  I also developed a small 
salmon farming venture with bank and HIDB assistance.  Loans for that 
venture were secured against the asset values of these buildings.  The 
suggestion, however, that I would put my croft tenancy at risk, bequeathed to 
me by my forebears, is something that I would reject outright.  It appears that 
this is the principle driver for the proposed new Register and that should 
likewise be rejected. 
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13 As specified in the preceding answer. 
14 As specified in the preceding answers. 
15 As specified in the preceding answers. 
16 My answer to this is uncomplicated and unambiguous; restore the loan 

element to CHGLS as well as improving the housing support scheme and 
abandon the proposal that loans be capable of being secured against croft 
tenancies. 

17 to 22 This is probably the most contentious of all of the provisions in the draft 
Bill.  It appears that this entire proposal is intended to address the perceived 
problem of commercial speculation on croft land.  There has without doubt 
been an issue with this in the past but the current proposals are emphatically 
not the answer.  The Commission already has sufficient powers at its disposal 
to deal with the problem but I believe that the misguided policy of a previous 
Chairman of the Commission exacerbated this issue.  Changes in the current 
economic climate have dramatically diminished the effect of this matter and 
the Commission should be well able to regulate it sensitively in future.  There 
are at work here a considerable number of issues to which the proposed 
policy attempts to take a sledge hammer.  In terms of the productive economic 
output of our crofting communities it is a matter of judgement as to whether 
agricultural output exceeds the economic benefit derived from tourism and 
increased availability of trades services arising from all forms of building 
activity.  It is well known that Professor Shucksmith’s foundational solution for 
addressing this supposed problem was to devalue crofting properties; a 
solution that potentially infringes human rights as well as many others.   The 
suggestion that crofters should be singled out from all other members of 
society in having their assets devalued is a breathtaking exercise in cynical 
economic manipulation and is totally unacceptable.  The proposition that 
neighbours and the Local Authority might have a role in policing such a policy 
is reprehensible.  This proposal or any other variant thereof must be 
abandoned. 

23 Croft tenants and owner occupiers should be treated alike in terms of crofting 
regulation.  There is a pressing need for simplification of crofting law and a 
properly conducted consultation in this matter would be welcomed.  In this 
connection, it will regrettably have to be borne in mind that the SCF represents 
only a small minority of crofters.  Their views hitherto were clearly out of step 
with that of the majority of their membership (of which I am one) but it appears 
that they have now taken a stance in the context of the current consultation 
that is more in keeping with that of the majority of crofters. 

24 In general terms I am content with these proposals.  I have an overall concern, 
however, that current and proposed legislation is not sufficiently sensitive to 
the attachment that those of the Highland Diaspora have with the land of their 
fathers.  If such legislation were to have been rigorously applied to myself in 
the past it would not have been possible for me to taken up residency in the 
village to which my fathers were cleared when my circumstances in the south 
changed.  I would thus have been unable to bring to the community such skills 
as I may now possess nor to have had any influence on the course of the 
creation of Assynt Crofters’ Trust, either for good or bad as others may see it. 

25 This again is a contentious issue.  I have a serious concern that current and 
proposed legislation is used as a blunt instrument to address a multi-facetted 
problem.  What, for example, in current economic circumstances constitutes 
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under use of croft land and, if a tenant has hopes of returning to the land of his 
fathers at some point in the future, is it fair and just that he should be 
dispossessed in favour of an incomer having no cultural empathy with our 
communities?  Again if the grazings shares in common held by an absentee 
are being utilised by an active crofter with the consent of the so-called 
absentee, is this not an appropriate use of the land without the absentee being 
brought under the full force of the regulations.  At the consultation meeting in 
Broadford I noted the concern of an elderly crofter whose son has served his 
country in the armed forces and who would apparently be unable to succeed 
to the tenancy of the family croft were the proposed legislation to be rigorously 
applied.  There needs to be a fundamental assessment, in the current 
economic climate, of what constitutes active use of inbye land and a 
mechanism found where it will be possible for the current 10 mile rule to be 
relaxed in circumstances that would be sensitive to the kind of issues referred 
to above.  Absenteeism can often be beneficially used, possibly in consultation 
with the local grazings committee, in the interest both of active crofters in a 
township and those absentees upon whom crofts have been bequeathed.  
Such sensitive absentee enforcement ought to apply to tenanted and owner 
occupied crofts.  I note the proposal on the part of the SCF to reconsider the 
appropriateness of the 10 mile rule but I don’t think that their suggestion goes 
far enough to meet the concerns that I have outlined above. 

26 I refer to the above answer and my concern over what in the current economic 
climate can be construed as productive use.  Much of the inbye in our less 
favoured areas is of poorer quality than rough grazing on crofts in, for 
example, the east of Sutherland or Ross.  Today many of our crofts are only fit 
for grazing livestock.  I would submit therefore that if a croft of either a local or 
an absentee is fenced and drained and used for grazing, it is being put to 
productive use.  Equally for example, use of a croft or part of a croft as a 
caravan site or perhaps the shore base for a fish farming venture is economic 
productive use.  The day of a crofter standing with a hoe at the end of a drill of 
potatoes or turnips is long gone and an attempt to define such activity as 
productive use in today’s climate is the product of a mind out of touch with 
reality. 

27 Refer to the above. 
28 My answer to this question cannot be put more succinctly than the response 

from SCF.  The whole ethos of this draft Bill betrays arrogant urban based 
insensitivity on the part of civil servants to those whose attachment to the land 
of their fathers is something that such people cannot begin to comprehend.  
What is needed is economic development, not an ever increasing burden of 
regulation and enforcement.  As the SCF say in their response, this is what 
was needed in 1886 and it is what is needed today. I confirm that I have no 
objection to this response being given public exposure. 

 
 
John MacKenzie 
11 August, 2009 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM JAMES MCPHERSON 
 
 
I would like to introduce my submission with 2 quotes: 
 
When asked to explain the success of his designs an early pioneer of aviation said : 
 ‘’I simplicate and add more lightness’’ 
 
An aside by a legal professional at a meeting I attended to consider this Bill : 
‘’I view this legislation as my pension’’ 
 
Please bear in mind both quotations in your consideration of this Bill. 
 
 
Only PART 2 of the Bill, THE CROFTING REGISTER, will apply to all crofts at some 
time. 
 
The only indication of the cost of placing a croft on the CROFTING REGISTER so far 
is the suggestion that the fee payable to the Registers of Scotland will be £80. This 
will apply to all crofts. 
With about 18,000 registered crofts this will remove about £1.4 million from crofting. 
 
An owner occupier will have a registered title and, particularly if the title is on the 
Land Register then the map and bounding description of the croft will be readily 
available. The owner occupier will submit the map and title sheet to the Crofters 
Commission along with the fee payable to Registers of Scotland and, having 
checked the information contained in the application, the Crofters Commission then 
pass the information to be entered in the CROFTING REGISTER. 
 
A crofter registering a croft will have to provide a map to a standard acceptable to 
the Keeper at a ball park figure of £200. A ball park figure for employing a surveyor is 
£600. 
Even if the figure of £600 applies to only half of tenanted crofts, there would be about  
£7 million removed from crofting. 
The advantage of employing a surveyor is that the boundaries would be determined 
as such and not with reference to such things as management fences. 
 
It is accepted that the Register of Crofts held by the Crofters Commission is neither 
accurate, current or map based. 
By what criteria will the Crofters Commission assess an application? 
In particular can the Crofters Commission, by approving a map submitted by a 
crofter, be seen to be determining the boundaries of a croft, a jurisdiction reserved to 
the Land Court. 
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In the interests of efficiency the Crofters Commission and Registers of Scotland 
should operate a system comparable to the Automated Registration of Title to Land. 
Solicitors using eRegistration will not be working for free  
There is no mention of the level of fee the Crofters Commission will charge to 
progress an Application. 
 
I would urge the Committee to pin down the costs, particularly to a crofter, of 
entering a croft on the CROFTING REGISTER and consider this against the benefit 
to that crofter. 
Bear in mind that a croft being worked by a family whose forebears broke in the 
ground with backache, heartache and a spade – the ground not being fit for a plough 
– will be well aware of the croft boundary. 
Not in the Bill 
 

1 Schedule 2 of the Crofters (Scotland) Act 1993 – the Statutory Conditions 
 
10  The crofter shall not do any act whereby he becomes apparently 
insolvent within the meaning of the Bankruptcy (Scotland) Act 1985. 

 
Such a condition has been incorporated into the Crofting Acts since 1886. It is 
no longer equitable in the present day when it is possible to be discharged 
from bankruptcy in one year - though payments may continue for three years - 
that a landlord has an absolute right to remove a crofter under Statutory 
Condition paragraph 10. 
 
There may have been an argument in the past that such a condition was 
necessary to protect the landlord’s interest as far as the payment of rent and 
the cultivation of the croft was required since the crofter could not trade as a 
bankrupt. In the present day so long as the rent is paid and the croft is 
cultivated or put to other purposeful use then this condition is not required to 
protect the landlord’s interest. 
 
If the condition was deleted it would not affect the actions of the crofter’s 
trustee in bankruptcy. 
 

2 Following on MacDonald v West Minch Salmon Limited and Another it 
became necessary to introduce a test of reasonableness into the Statutory 
Conditions –paragraph 11A. 
 
11A  Nothing in paragraph 11 above shall be held to allow, or require the 
crofter to allow, the landlord, or any person authorised by the landlord, to 
exercise unreasonably a right enjoyed by virtue of that paragraph. 
 
This test of reasonableness is specifically only applied to Statutory 
Condition paragraph 11. 
 
Bearing in mind the second quotation above it should be put beyond doubt 
in the Bill that a test of reasonableness be applied also to landlords and 
neighbouring crofters enforcing a written condition under Statutory 
Condition 9. 
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9  The crofter shall not violate any written condition signed by him for the 
protection of the interest of the landlord or of neighbouring crofters which is 
legally applicable to the croft and which the Land Court shall find to be 
reasonable. 

 
 While the Land Court has found the written condition to be reasonable, it is 

the exercise of the written condition which should be made subject to the test 
of reasonableness – or put it another way – our learned friend of the second 
quotation will be earning his pension by arguing that because paragraph 11A 
is restricted to paragraph 11 then it was clearly the will of Parliament that 
there should be no test of reasonableness when a landlord or neighbouring 
crofters enforce a written condition under Statutory Condition paragraph 9. 

 
 
James McPherson 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM HIGHLAND COUNCIL 
 

 
1.0 General 
 
Highland Council welcomes the opportunity to comment on the Crofting Reform 
(Scotland) Bill. The Council has long campaigned for the reform of crofting law and 
for the sustained contribution that crofting makes to the rural community. The Council 
would welcome the opportunity to contribute oral evidence if the Rural Affairs and 
Environment Committee would find that useful. 
 
2.0 Comments on the Bill 
 
Comments are made below by Bill part: 
 
Part 1: Reorganisation of the Crofters Commission 
Highland Council welcomes the proposal to have elected representatives on the 
Commission’s board and is pleased that it’s concerns over the introduction of Area 
Committee’s has been listened to.  The provisions as set out in this part of the Bill are 
in line with Highland Council’s submissions to the Shucksmith Inquiry and the 
consultation on the draft Bill. 
 
The Council is concerned about the mechanisms and cost of running the elections.   
Would this be the responsibility of Local Authorities?  Highland Council would 
welcome further discussion with Scottish Government on this aspect. 
 
Highland Council agrees that fees for services should only relate to applications in 
which the applicant is the primary beneficiary. There is a risk that if costs are 
prohibitive it may act as a barrier to development and activity. 
 
The Council agrees with the change in name to the Crofting Commission and its 
revised role.  The Council would wish to see closer links developed with the 
Commission in wider Community Planning. This would include the Commission 
working with HIE in developing crofting initiatives, integration with the Local 
Authorities Community Planning process, and setting of targets for where crofting 
contributes to the Single Outcome Agreement. 
 
Part 2: The Crofting Register 
The Council is content with the regulatory triggers identified and agrees an accurate 
and current legal Crofting Register to be a prerequisite for the effective regulation of 
crofting. The Council would hope to be able to access the map based register in 
relation to planning applications. 
 
While recognising the shortcomings involved at present, the Council suggests that it 
may be worthwhile to begin building the map register from the existing (but improved) 
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IACS system, which itself could be improved to become more comprehensive in 
coverage. The Council considers IACS a good initial guide to many croft boundaries. 
 
Part 3: Duties of Crofters and Owner Occupiers 
Highland Council was opposed to the introduction of occupancy conditions and is 
pleased that these have been dropped from the Bill.  The Council has always been of 
the opinion that rigorous and consistent regulation should be delivered by a firmer 
and more pro-active Crofters Commission.  The Council agrees with the provisions 
that enable action to be taken to address absenteeism, neglect and misuse of croft 
land and believes that if these actions are taken rigorously they should act to restrain 
speculative development.  However, tackling absenteeism, neglect and mis-use will 
be at the direct hand of the Crofting Commission and it is likely that they will need 
adequate support and resourcing to tackle the issues effectively.  Thought should be 
given as to how other public agencies can support them in this role, possibly through 
a referral system, or at least through awareness raising.  Enabling crofting 
communities to tackle issues themselves, prior to the Commission having to take 
action, should save public money and time.  The assessors network and grazing 
committees would provide valuable local input in a pro-active approach and HIE 
could be particularly instrumental in this regard, so that communities are informed 
that action will be taken by the Crofting Commission if not resolved by themselves. 
 
Highland Council also welcomes the requirement for owner occupiers to first obtain 
the consent of the Commission to divide and sell part of the croft.  Fragmentation of 
owner occupied croft land for sale and development has long been used as a vehicle 
for speculative development.  The new provisions will help gain greater control over 
this practice. 
 
The Council is very supportive of the aim of the proposals. Land use is a major issue 
in the Highland area and the concerns regarding land abandonment and the impact 
on fragile rural communities has been reported in recent Government consultations 
on CAP Reform and LFASS. The challenge will be in defining purposeful or 
productive use and the Council would envisage a partnership approach involving the 
Crofting Commission, HIE, and the local authorities to determine acceptable practice 
in a particular area or township.  New procedures and partnership working could be 
developed in line with those being considered for decrofting/planning applications 
(see below). 
 
Part 4: Further amendments – notably decrofting 
 
Highland Council is actively working with the Crofters Commission to improve 
planning and decrofting processes.  The Crofters Commission recently became a 
statutory consultee for local authority strategic development plans which brings 
positive involvement at an early stage in the planning process.  The Commission is 
now to have provision to consider wider community interests in the decrofting 
process, which brings decrofting closer to planning procedures.  We intend to 
investigate with the Commission where there is likely to be duplication in process and 
how we can productively work together to ensure that planning and decrofting 
considerations are not seen to duplicate procedures for applicants, or work in 
opposition.  At present, crofters tend to submit their planning application prior to a 
decrofting application and we are considering if this is now most appropriate. There is 
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clearly further progress to be made, which will involve further liaison between local 
authorities and the Commission. The Bill appears to be clear in its intent – 
procedures need to ensure the intent remains. 
 
The Highland Council is also aware of the current lack of momentum in community 
land buyouts to engender new croft creation, despite there being willing sellers 
(notably Forestry Commission (Scotland), and very eager community buyers 
particularly those with aspirations to create woodland crofts for their local young 
people.  The Highland Council also notes with regret the inability or unwillingness of 
the BIG Lottery Committee to fund such projects despite Government 
encouragement to do so.  The concept of new bare land no-right-to-buy crofts has 
also not been fully explored in terms of enhanced support for housing under the 
CHGS for new tenants. 
 
 
Highland Council 
January 2010 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM THE STORNOWAY TRUST 
 
 
In its present form the Stornoway Trust welcomes; 
 

• The provisions made to address misuse and neglect of croft land 

• the discretionary powers to be given to the Commission to deal with 
absentees.  It should be noted that less than 3% of the Trust's 1300 croft 
tenants are classed as long-term absentees, many of whom allow active 
crofters the use of their holdings. 

 
• The removal of the standard security provisions from the Bill 

• That possession of planning consent will no longer be regarded as a 
material consideration in the decrofting process. 

 
• The omission of the Area Committee's proposals from the Bill 

• The attention given to owner-occupiers, and the measures proposed to 
bring owner-occupancy into line with crofting tenure. 

 
• The reduction in registration costs should the requirement to register 

become a legal obligation 
 
• The Government's commitment to meet the costs of registering common 

grazings 
 
• The introduction of a 10-year "clawback" period. 

The Stornoway Trust Is Disappointed That The Bill Does Not Appear To; 
 

• Give the Crofting Commission a crofting development remit 

• Remove pressure for decrofting through improved financial provision for 
crofter housing support 

 
• Address the need to improve the effectiveness of the local assessor 

system 
 
• Address the recognised abuse of the nominee purchase provision of the 

1976 Act to circumvent the Commission's tenancy transfer procedures 
 
• Recognise the existence of well maintained existing registers of tenancy 

information 
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• Remain silent on measures which would reward and encourage 

productive use of croft land. 
 

• Identify failure to maintain croft land in a state which does not adversely 
impact on neighbouring interests as an example of abuse and neglect. 

 
• Extend the 16km residency requirement to a more practical distance (eg 

60km) 
 
The Stornoway Trust Has Concerns Over; 
 

• The proposed changes to the status and restricted functions of the 
Crofting Commission 

 
• The legal implications of the proposed change 

 
• The implication loss of immunity may have on attracting future 

Commissioners and their perceived objectivity should they have to 
function under external and budgetary pressures 

 
• The uncertainty over the geographic makeup of the Commission 

 
• The serious implication on crofting and the proposed Commission if the 

legislation and remit of the Commission fail to attract suitable candidates. 
 

• The uncertainty over how entitlement to vote for Commissioners will be 
determined.  The Trust firmly supports the view that all registered tenants 
carried over from the existing Crofters Commission's register and updated 
thereafter should be deemed eligible to vote. 

 
• The proposed trigger points for registration.  The argument that the 

registration process may avoid future disputes does not seem to 
acknowledge the likelihood that the proposal will instigate many cases of 
unnecessary and avoidable strife along the way. 

 
• The proposed first come first serve ranking 

 
• Crofters being disadvantaged if they experience problems and delays in 

achieving registration. 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSIONS FROM THE CROFTERS COMMISSION 
 

LETTER DATED 27 JANUARY 2010 
 
EVIDENCE FROM THE CROFTERS COMMISSION REGARDING THE 
REGISTER OF CROFTS 
 
I write to you as I feel it is necessary to correct certain statements which have 
become part of the evidence you have received in your inquiry into the current 
Crofting Bill. Regrettably, some quite inaccurate impressions have gained 
currency over the years, and I feel it is my duty to correct these, where I am 
able, in justice to Commissioners and Crofters Commission staff past and 
present 
 
Here, I would wish to rebut recent criticisms of the Commission by, in 
particular, Professor James Hunter in regard to the alleged failure to compile 
and maintain the Register of Crofts so that it would include not only the extent 
of crofts registered in it but also include or show the boundaries of these crofts 
by reference to plans (apparently to a standard akin to that for the proposed 
new Crofting Register).  My reasons can be summarised as follows: -- 
 

• The first Register was compiled by the Commission in accordance with 
the duty imposed by section 15 of the 1955 Act.  The Register was to 
be compiled and from time to time revised in a form approved by the 
Secretary of State. There was no requirement to compile or maintain a 
map-based Register. 

 
• The Commission have a continuing duty under the 1993 Act, as 

amended, to compile and maintain the Register. 
 

• There was no existing Register of Smallholdings in Scotland when the 
Commission began the compilation of the Register. 

 
• The information that the Commission could require the owner or the 

occupier to provide for the purpose of compiling the first Register was 
restricted to the acreage, the rent and the tenure of the holding and 
such other matters relating to the ownership or the occupation of the 
holding as the Commission reasonably required for the execution of 
their functions under the Act.  Essentially, the information about the 
extent of any croft recorded in the Register is only as good as the 
information originally provided by the owners or occupiers on whom 
notices were served by the Commission. 
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• Although the status of any registered croft may now be immune from 
challenge, the extent and boundaries of any registered croft can still be 
challenged and any continuing dispute can only be resolved by the 
Scottish Land Court, not the Commission. 

 
• That Register of Crofts was "never intended to be anything more than a 

piece of administrative machinery".  It is not map based and the 
Commission could not require the production of maps for the purposes 
of its administration of the crofting system or for any other purpose. 

 
• Until the 1993 Act was amended by 2007 Act, anyone who requested 

an extract of any entry in the Register had to be a person who, in the 
opinion of the Commission, had good reason for doing so.  It is only 
recently that the information now contained in the Register has been 
freely accessible to the public. 

 
• The Commission have, to the best of my knowledge, diligently 

recorded or amended the Register by inserting new entries or changing 
or omitting existing entries in accordance with notifications received 
from the Land Court, landlords and other competent informants.  They 
have, of course, also noted all changes effected by their own orders or 
directions (for example, apportionment orders or decrofting directions). 

 
• The Commission have compiled a computerised mapping system 

showing all areas of apportioned common grazing and all areas for 
which they have made decrofting directions (by reference to plans of 
the areas to which these orders and directions relate). 

 
• Although the Commission have, to the best my knowledge, diligently 

recorded the extent of all parts of common grazings or crofts 
authorised to be resumed by Final Orders of the Land Court as 
intimated to us, these areas are not shown on the Commission's 
mapping system.  That is because any plans produced to or referred to 
by the Court in its orders are not routinely copied to us by the Court. 

 
• Unfortunately, parties to transactions involving croft land (to which the 

consent of the Commission is not required by law) frequently neglect or 
omit to notify us of changes in ownership. This is despite the legal 
requirement to do so, breach of which renders the person acquiring 
that land liable to summary prosecution.  Also we are often not notified 
of changes in residency on or off the croft.  (Note that crofters and 
owners are not legally required to tell us of changes in occupation or 
residency, as opposed to changes in ownership, unless and until we 
require them to do so).  This has effectively inhibited our ability to 
identify and deal effectively with, for example, absenteeism where that 
is not otherwise brought to notice by the local crofting community. 

 
• However, it has to be admitted that lack of available resources has 

limited the Commission's ability to proactively review the currency or 
accuracy of the information contained in the Register from time to 
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time.  Nevertheless, I am confident that the Register is duly amended 
whenever new information is provided and that the Register accurately 
reflects that information. 

 
I hope the above information will be useful to you in your continuing 
considerations.  If you require any information or have any questions or 
requirements for clarification arising out of the above, in advance of your 
imminent meeting, please let me know and I will do my best to oblige. 
 

SUBMISSION DATED 19 FEBRUARY 2010 
 

The Committee will be aware that the Crofters Commission is statutorily 
bound in its response to all regulatory applications, and has likewise a duty, 
expressed in some detail, to carry out the many measures prescribed by the 
various pieces of legislation which govern and regulate crofting. 
 
As a policy overlay, and after considerable debate, lead by myself since I 
became Chairman and later Convener, the Commissioners have agreed on 
certain principals by which the organisation is guided in all its activity. It must 
be recognised that these in no way fetters the discretion of the Commission, 
nor limits its carrying out of its statutory duties. 
 
Along with other Commissioners, I believe, however, that unless crofting is 
achieving something which is in the public interest, regulating it makes little 
sense; a nuisance to those regulated, an expense to the public purse, and 
without a defined outcome to justify that expense. I set aside issues of support 
for crofting at this time, as that is a very big debate, which I do not wish to 
engage in here. 
The three principals which the Crofters Commission strives to incorporate into 
all decisions are as follows. The promotion of: 
 

• Occupancy 

• Productive Use 

• Shared Management / Co-operation 

I continue to believe that, with its regulation guided by these principals, 
crofting can make a contribution to 21st century Scotland. This contribution 
can be measured in a number of ways, through analysis of sustainable 
communities, local food production, environmental benefits. Crofting further 
supports public services in fragile communities, and creates an available and 
flexible work force for a 21st century economy. 
 
Guided by these principals, the Commission has, over the past period 
instigated and executed what I consider to be a series of coherent policy 
initiatives. I will set them out briefly below 
 

• New Occupancy initiative underway. With the support of the Minister 
for the Environment, we are now underway on the first systematic 
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programme of action on absenteeism since the Absentee Rolling 
Programme was suspended in 2006. Initial letters to all absentees of 
more than 10 years standing have been sent out, staff resources have 
been identified and trained, and responses are now flooding in. 
Resources are mainly staff; redeployed development and grants staff 
who now form the  Strengthening Crofting team and a significantly 
strengthened Legal Team 

• Current major review of processes and procedures. The 2007 Crofting 
Act was conceived as an act which would streamline regulation and 
increase efficiency. The Commission introduced the new legislation 
efficiently, a considerable task, and is now in the process of a very 
significant review of processes and procedures to bring ourselves into 
line with the administrative requirements of the new legislation. Anyone 
with experience of a bureaucratic organisation dealing with complex 
matters will recognise the scale of the challenge 

• Area Commissioner role reinstated. I was opposed to the breaking of 
the link with crofters and crofting communities which was required 
during the period from 2002-2007, but that was the corporate decision. 
My first move as Chairman, was to propose to the board the 
reintroduction of the Area Commissioner role, with two Commissioners, 
though we are currently short of a member, covering four areas. This 
has been an organisationally valuable, and popular development. I 
would wish to stress that I consider the current board of commissioners 
to be excellent 

• Major re-engagement with Assessors (including an informal 
election/nomination system in conjunction with SCF). I espoused the 
view that most public organisations would give their eye teeth for an 
expert volunteer network, such as crofting assessors. Commissioners 
agreed, and consequently, we have revitalised and trained the 
assessors, with great success. Further we have achieved a 
considerable improvement in both the age and gender balance. This 
has required a great deal of work by both Commissioners and staff 

• Active consultations with Local Authorities on the new Planning Key 
Agency role and better coordination of planning and regulatory 
applications. As a local authority member of long standing, I personally 
commenced a programme of visits to local authorities, with especial 
emphasis on their planning chairs and departments. I do not believe 
that crofting and housing demand can be reconciled other than through 
constructive relationships with planners and intelligent engagement 
with planners and planning legislation and consultation. The new 
statutory role of Key Agency granted to the Commission by the new 
Planning legislation should play a significant role here, but it is, as yet, 
not well defined 

• The Commission is about to make RoC available online. I previously 
wrote to the RAEC on the subject of the Crofting Register, so will not 
rehearse my views on that, but would wish to let the committee know 
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that we will soon have the Register of Crofts, as a working and 
amendable document, available online. Failure to receive information is 
a significant problem in maintaining the register, and it is hoped that 
this will assist in eliciting updates to the Register. 

It should be noted that that at least two of the above changes have been 
informed by the outcomes of the Shucksmith inquiry: that the Crofters 
Commission should effectively be a pure regulator and tribunal, and that 
absenteeism should be tackled strongly, as the prime concern found among 
crofters by that inquiry. 
 
As a general and coherent set of changes and developments for the 
organisation, I am content that all of them, taken as a whole, have 
strengthened the Crofters Commission and made it more fit for purpose in the 
21st Century. 
 
I should also say that, whatever system of choosing Commissioners should 
be chosen in the future, I consider the current board, recruited through 
interview under Nolan principals, to be excellent. Each one has taken his and 
her duties seriously, and is consistently supportive and loyal to myself, as 
Convenor, and each is sensitive and supportive in his or her regulatory 
decision making work with staff and the public. It is also worth remarking that 
currently there is only one Commissioner who is not a crofter, and he is a 
small Highland farmer. 
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Scottish Parliament 

Rural Affairs and Environment 
Committee 

Tuesday 23 February 2010 

[The Convener opened the meeting at 13:31] 

Crofting Reform (Scotland) Bill: 
Stage 1 

The Convener (Maureen Watt): Good 
afternoon, ladies and gentlemen. I welcome 
everybody to the committee’s fourth meeting of the 
year. The committee is delighted to be in 
Caithness and to meet in Thurso for the first time. I 
ask everyone to ensure that their mobile phones 
and BlackBerrys are switched off, as they impact 
on the broadcasting system. We have received 
apologies from Alasdair Morgan and Karen Gillon, 
who are committee members. The meeting 
clashes with other parliamentary appointments 
that they have. 

The purpose of today’s meeting is to take 
evidence as part of our on-going scrutiny of the 
Crofting Reform (Scotland) Bill. To fill that role to 
the best of our ability, it is important that we take 
evidence in areas that the legislation will affect. 
That does not just mean holding meetings; it also 
means going out and about and speaking to 
crofters in their working environment. We did that 
yesterday along the east coast of Caithness, and 
earlier today in Sutherland. I record our grateful 
thanks to those who met us on those visits, 
especially our guides for the day—Mr McPherson 
was our guide yesterday and Mr Fraser was our 
guide today. They have been very helpful in 
informing our discussions. 

We will begin by taking evidence from a panel of 
people who work crofts in this area and 
surrounding areas. We had hoped to have 
someone from Orkney here, but, unfortunately, 
they could not make it today, so we have someone 
from Lewis instead. The intention behind hearing 
from those individuals side by side is to highlight 
the distinct challenges that are faced in different 
crofting communities and to gauge how the 
proposals in the bill might be received in the area. 
The next and final panel of witnesses will 
represent the Crofters Commission, but before 
then, members of the public will have the chance 
to have their say on the bill. I hope that everyone 
who wishes to take advantage of that opportunity 
has already contacted the clerks to make 
themselves known so that we have an idea of the 
take-up and can plan to give everyone who wants 
to speak a chance to do so. I think that up to 10 

people want to speak. If anyone who wants to 
speak has not already contacted the clerks, please 
do so. 

It might be helpful if I explain briefly to members 
of the public our role in relation to the bill. The bill 
is not the committee’s work; it is a Scottish 
Government bill. Before the bill was introduced to 
Parliament, the Scottish Government published a 
draft bill, of which many here may have been 
aware. That draft bill was widely consulted on. The 
Government considered the responses that were 
received, and introduced to Parliament the bill that 
we are considering today. That bill must go 
through a three-stage process in Parliament; we 
are now midway through stage 1. During stage 1, 
the committee that is chosen by Parliament to 
consider a bill in detail issues a call for views and 
considers the written evidence that is submitted. It 
also hears oral evidence in meetings such as 
today’s meeting. At the end of stage 1, we prepare 
a report to Parliament for its consideration, and the 
whole Parliament votes on whether the bill should 
proceed to stage 2. At stage 2, members of the 
Parliament may lodge amendments to the bill, 
which are considered and voted on by members of 
the committee. After stage 2, the bill is reprinted to 
include the amendments that have been agreed 
to. The bill then enters stage 3, when the whole 
Parliament has a final chance to consider 
amendments to the bill, before voting on whether 
to pass the bill in its final form. There is still some 
way to go before the Crofting Reform (Scotland) 
Bill can become law. 

I welcome the panel of crofters. Alistair Maciver 
is a crofter from Rogart; John MacKenzie is a 
crofter in Assynt; Nickie May, from Orkney, was 
not able to be with us today; Jim McPherson is a 
crofter in Caithness; Councillor Jim McGillivray of 
Highland Council is from Embo; and Iain Maciver 
is estate factor of the Stornoway Trust. Thank you 
all for coming—I know that some of you have had 
a considerable distance to come to be here. 

We move to questions. I invite each member of 
the panel to describe the crofting in their area; to 
discuss the challenges that will face communities 
in the future; to comment on whether the bill 
addresses any of those challenges; and to say 
whether they have any alternative suggestions to 
those that are contained in the bill, which might 
improve crofting in their area in the future. 

Who wants to start? I know that this is fresh in 
Jim McPherson’s mind, as we were talking about 
this stuff yesterday. 

Jim McPherson: I will have to be reminded of 
some of those headings. 

The Convener: Okay. 

Jim McPherson: There is an assertion that 
Caithness is atypical as the crofts tend to be larger 
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and as there have been employment opportunities 
here, so absenteeism is in single figures, which is 
a plus. There are challenges around ill-informed 
definitions of terms such as “absentee” and 
“neglect” when the subject is considered by people 
who do not have much information on or 
background in crofting. 

The Convener: Does the bill as it stands 
address any of those issues, or does it not define 
them well enough? 

Jim McPherson: One of the problems with the 
bill lies with the proposed register of crofters. 
Every crofter will, at some stage, be faced with 
registering his croft. The problem is that the bill 
concentrates on the map, and it fudges the costs. 
The only cost that has been specified so far is £80 
for going to the register. The map is a graphical 
representation of what is important—of what is on 
the title sheet, which sets out the crofter’s rights on 
the croft. The title sheet must state precisely 
where the boundaries are. The scale of mapping is 
such that the boundaries can be fudged. If the 
croft bounds a stream, for instance, it is important 
that the boundary is not taken to be the 
management fence alongside the stream; if it is at 
the centre of the stream, then that is the boundary. 
Similarly, if a croft bounds a highway, it is 
important to note that the boundary of the croft 
abuts the verge, not the management fence. In the 
future, if someone who looks at the register wants 
to get a picture of whether there is any possibility 
of a ransom strip, they will see that there is no 
such possibility if it is quite clear that someone is 
on the croft once they come across the highway 
and across the verge. 

The Convener: We can get into such details 
later on in our questioning. 

Councillor Jim McGillivray (Highland 
Council): My area around Dornoch is a successful 
crofting area. As Jim McPherson says, there is 
plenty of employment, which means that there is 
adequate income—people have disposable 
income to build their crofts. However, it is virtually 
impossible for a new generation of crofters to 
come into what is a very staid system. 

From my perspective, I am looking at the 
generation of new crofts. I have already, in 
conjunction with my mother, used the part of the 
Crofting Reform etc Act 2007 that allowed the 
creation of a new croft; that is an innocuous and 
transparent way in which new crofts can be 
created. However, new crofts can be created only 
where there is a willing landowner; I will come 
back to that in a minute. The Embo Trust has 
agreed with the Forestry Commission, under the 
national forest land scheme, the acquisition of a 
400-acre plantation specifically with the aim of 
creating crofts for young local people. There is a 
demand for such crofts, and our ambition is to 

create them. Everything has been agreed and 
priced, and it is just a matter of finding funding. 
The Big Lottery Fund does not do that kind of thing 
any more—I wish that it had told us that a year 
ago, because it would have saved a year of our 
lives. We are currently agreeing a cut-down 
acquisition with Forest Enterprise Scotland for a 
54-hectare slice. We have in mind the creation of 
12 10-acre units. 

My postscript to the Highland Council 
submission would be the idea of crofts that are 
tenant only, with no right to buy. Where there is a 
community landlord, it is imperative that no right to 
buy is attached to the creation of crofts or we will 
just be recreating the previous free market system, 
in which the croft goes to the highest bidder. We 
want young local people to stay and to have 
access to land, but we do not really want them to 
cash in and then disappear. I would very much like 
there to be formal recognition of tenant-only 
status, with no right to buy. In conjunction with the 
Highland Small Communities Housing Trust, we 
have commissioned an Inverness solicitor, Andrew 
Murchison, to look at no-right-to-buy status under 
the current legislation. We are assured that we 
can pursue no right to buy, tenant-only status as a 
reasonable way to allow us to create crofts that 
will remain in the possession of a community trust. 

The obvious problem with recognition of tenant-
only status, which previous versions of the bill tried 
to address, is housing. Tenant-only status would 
imply that we have a special case of croft. The 
current geographical grants system is £11,500 on 
the east coast, £17,500 in the middle and £22,500 
in the west and the islands. Tenant-only status 
should attract the high level of grant because it is 
special—it is a more traditional form of croft 
holding. I would like that issue to be addressed in 
the bill. 

I have some further issues that I would like to 
mention. 

The Convener: I am sure that we will be able to 
address your other points later.  

Councillor McGillivray: Sorry, I have been 
talking for too long. 

John MacKenzie: I express my appreciation for 
the fact that some of the more pernicious aspects 
of the original draft bill have been dropped. The 
two issues that predominantly concern me in the 
proposals that remain are the register of crofts and 
the proposed action on absenteeism, both of 
which are totally flawed. I have noted from the 
papers that have been circulated that the 
Government considered that it was inappropriate 
for it to bear the cost of the creation of the 
proposed new register. However, it seems 
perfectly content with the proposition that the 
crofting constituency should be requested to bear 
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the cost. That cost is put at something in the order 
of £1.2 million over the timescale, together with 
something in excess of £300,000 for additional 
elements—possibly mapping, but I cannot recall 
precisely. It is a serious imposition to impose on a 
constituency that is disadvantaged in any case the 
cost of a register that seems unnecessary, given 
the current status of the Crofters Commission’s 
register and the ability to improve it using the 
integrated administration and control system as a 
basis. 

13:45 
The second point is absenteeism. As well as 

being here in my personal capacity, I am a 
member of the board of the Assynt Crofters Trust, 
so I am aware of letters that have been issued to 
people whom the commission has identified as 
being absentees for 10 years or perhaps more and 
copied to the trust as landlord. I do not believe that 
neglect and decay, which appear to be the 
principal target of the bill, equate in any way with 
absenteeism. I can produce examples of 
absentees who have managed their crofts well. 
They have fenced their crofts, drained them, kept 
them free of bracken and rushes and have their 
own flocks of sheep, but they come as and when it 
is possible for them to do so. There are other 
crofters who are supposedly resident but are 
extremely neglectful of crofts. If I have correctly 
identified the bill’s principal target, it will simply not 
be addressed by the bill’s provisions. 

The Convener: We will come back to both of 
those points in detail. 

Alistair Maciver: John MacKenzie and I live on 
opposite sides of Sutherland—I come from east 
Sutherland—but I concur almost 100 per cent with 
what he said. I have already made a written 
submission on the problems that I see with the bill. 
Like John, I am concerned about the confusion—I 
do not know whether to call it that—between 
absenteeism and neglect. Neglect is a much 
bigger factor than absenteeism in the dereliction in 
the crofting counties. Perhaps the committee 
might consider moving the emphasis in the bill 
from dealing with absenteeism to dealing with 
dereliction. Like John, I know plenty examples in 
which absentee crofters have made arrangements 
under which their crofts are well worked and well 
looked after, but I also know other instances of 
crofters who are resident on their crofts, which—to 
be frank—are a mess because they are totally 
neglected. 

I will address specific points in the bill. First, I 
will talk about the proposed register and, in 
particular, the suggestion that two organisations—
the crofting commission and the Registers of 
Scotland—will gather and record information 
exactly over two or three generations, which might 

be a little optimistic. There we have a method of 
doubling the cost of setting up the register 
because, if two organisations do more or less the 
same thing, that must mean that it will be a great 
deal more expensive than has been suggested. 
The other question is, what happens to all the 
crofters in the meantime, while two or three 
generations slip by? I have suggested a couple of 
alternatives. I will say no more about those today 
and leave them for the committee to consider. 

The Convener: We may question you further on 
the issue in a few minutes. 

Iain Maciver (Stornoway Trust): I am here 
today wearing two hats: as an estate factor, as 
has been mentioned, and as a crofting tenant. I 
hope that what I say is focused more on crofting 
than on my individual circumstances. 

Crofting in Lewis is probably quite different from 
what members have seen over the past few days. 
Most of the crofts are small, with a large, albeit in 
many cases environmentally sensitive, outrun. 
One crofter may live very close to his neighbour. 
Settlements are small, there is housing pressure 
and people tend to live in close proximity to one 
another. In the past, that has given crofting many 
of its strengths and qualities; hopefully, it will do so 
in the future. 

I see a future for crofting, but I share the 
concerns that have been alluded to today. On the 
land of the Stornoway Trust, in particular, neglect 
is a bigger problem than absenteeism. There are 
more than 1,300 crofters, but we have received 
only 39 letters from the Crofters Commission 
about long-term absentees. Some of those 
crofters are no longer absentees, and some of 
their crofts are well worked. I have had to deal with 
the pain of people who have been pursued as 
absentees when I know that they have more 
affinity with, have shown more interest in and have 
put more into their holdings than people who are 
living in close proximity to them, who have done 
nothing. It is unfortunate that that is the case 
today, because the issue affects not just 
landowners and land but crofters’ ability to work 
alongside such situations, which impact on how 
others can manage their land. Sometimes that has 
acted as a disincentive to investment in crofting. 

We have concerns about the proposed register. 
A much simplified register would suffice. If the new 
commission is to look after crofting, I am sure that 
it will have the skills and ability to manage and 
maintain a register, too. 

The Whitbread loophole is a huge concern to 
me, as the representative of a community 
landowner. It should also be of concern to crofters, 
who have an interest in seeing croft land 
developed for agricultural use and enabling the 
likes of a community or benevolent landlord to give 
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land over at reduced cost, to encourage people to 
stay, live and work on the land where they were 
born and brought up. 

I have concerns about the lack of housing, 
especially for young people. A lack of housing and 
employment is a huge problem in the crofting 
community. Creating a crofting environment that 
gave people more support to build homes on croft 
land, albeit tied to a commitment to work the land, 
would be more productive than taking the standard 
security route that, thankfully, has been removed 
from the bill. 

The Convener: We move on to the issues that 
you have identified. We will start with 
absenteeism. 

Bill Wilson (West of Scotland) (SNP): After I 
have asked about absenteeism, one of my 
colleagues will ask about neglect. I will try to tease 
out particular issues relating to absenteeism. 
Some of your opening statements might be 
interpreted as suggesting that it does not matter if 
someone is not present on a croft, as long as the 
croft is being worked and maintained. I offer you a 
hypothetical scenario, to see how far that goes. If 
there were 47 absentees in a community of 50 
crofts, but all the crofts were being worked by the 
three remaining crofters, would that be a problem 
for you, or would it be fine? My question is 
addressed to all members of the panel. 

John MacKenzie: I find the scenario somewhat 
synthetic. It is most unlikely, although clearly it is 
possible. I am concerned that absence seems to 
be equated with neglect. The question conveyed 
that impression. The picture that you paint is one 
of a significant number of croft tenants or owner-
occupiers— 

Bill Wilson: You may have misunderstood me. I 
am not suggesting that. I said that all 50 crofts are 
being worked by the three remaining crofters and 
that none of the crofts is neglected. I was not 
equating absence with neglect. 

John MacKenzie: That is the point. The fact 
that crofters are absentees equates neither to 
neglect nor to resident crofters working the crofts. 
In some cases, that would be the best 
arrangement, but it should be reached locally, 
perhaps with the involvement of the grazings 
committee. In the hypothetical scenario that you 
suggested, it is highly unlikely that three resident 
crofters would be managing or working 47 crofts 
that are held by absentees out of 50 crofts. I am 
trying to convey that crofts that are in the hands of 
absentees are not necessarily subject to neglect 
nor to being worked by other resident crofters, 
although that may be a solution. 

Bill Wilson: The example was hypothetical: it 
could have been 25 worked and 25 not worked. 
The number is not particularly important to me, I 

am simply trying to establish whether absenteeism 
is an issue for you. If a large number of crofts in a 
community are not being lived in—by which I 
mean that the people are far away; they are not 
part of the community—but the crofts are not 
being neglected, is that a problem for the 
community? 

Iain Maciver: The problem with a hypothetical 
question is that you get a hypothetical answer. 

Bill Wilson: Yes, indeed. 

Iain Maciver: In the area that I know, the 
question is hypothetical. I cannot see a situation in 
which that would happen. Crofters may be missing 
from their crofts but they are replaced by people 
who are resident in the community. That is how 
these communities are made up. 

Where there is neglect that is caused by 
absenteeism or a tenant who has no intention of 
returning, it is wrong for someone to sterilise a 
piece of ground in perpetuity. That said, if 
someone has an affinity with the land on which 
they were born and brought up and would dearly 
love to return if circumstances allowed, it is only 
right that they should be allowed to continue their 
interest in that piece of ground. In return for that, 
the onus should be on them to ensure that people 
who are resident in the area work the land for the 
benefit of not only the crofting community, but the 
crofting environment. 

Councillor McGillivray: I will take that a little bit 
further. Where there is a long-term nostalgic 
attachment to the land—that is a very real feeling, 
which I recognise fully—if tenant-only status was 
recognised, the absentee crofter could maintain 
their connection with the land that they cherish by 
purchasing their croft, becoming a landlord and 
putting in a tenant with no right to buy. 

Bill Wilson: Under that scenario, would the 
tenant have security of tenure? 

Councillor McGillivray: No right to buy. 

Bill Wilson: No right to buy, but security— 

Councillor McGillivray: The absentee is still 
the landlord. The connection remains. 

Bill Wilson: If I understand you correctly, you 
are concerned with absenteeism only where the 
croft is not being properly maintained. Is that 
correct? I am speaking generally. 

Iain Maciver: Generally, yes. 

Councillor McGillivray: Yes. 

Bill Wilson: How would you define 
absenteeism? When would a set of circumstances 
be the trigger for you to say, “There is a problem 
here with absenteeism”? 
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14:00 
John MacKenzie: The focus is on the wrong 

issue at the moment. Absenteeism per se is not 
the problem; neglect or dereliction is the problem. 
Every croft tenant or owner-occupier should be 
required to reach a minimum standard. If that 
minimum standard is being reached, whether the 
tenant is an absentee or otherwise, there does not 
seem to be a material issue. Examples can be 
cited ad nauseam of crofts that are neglected 
while in the hands of resident crofters, and of 
crofts that are well worked that are in the hands of 
absentees. I am happy to give a couple of 
examples, but I do not think that it would advance 
the debate in any way. 

Bill Wilson: As I indicated, we will come on to 
the subject of neglect, but I am asking about 
absenteeism as a first stage. 

John MacKenzie: As far as I am concerned, 
absenteeism is not the predominant issue. 

John Scott (Ayr) (Con): One of the definitions 
of absenteeism at the moment is living more than 
16km away. Would you venture an opinion as to 
whether that distance should be increased? Could 
you put a figure on it? Should the specifying of a 
distance be abolished altogether? 

John MacKenzie: In my view it should be 
abolished altogether. 

John Scott:  I wondered whether that would be 
your view. 

John MacKenzie: It is a false criterion that cuts 
across many of the issues that Iain Maciver 
referred to regarding nostalgic attachment and so 
on. For instance, an absentee might seek to 
benefit from the market value of a site on the inby 
of the croft. There should be a presumption 
against such a course of action. 

I am an example of a person to whom a croft 
has passed down through the generations, and of 
my own volition I decided to take my wife and 
family there in preference to waiting until I was old 
and doddery, as I am now. People who have been 
away and who have amassed skills in whatever 
area can contribute much more than people who 
come into the community, gain—by hook or by 
crook—croft tenancies then contribute absolutely 
nothing. Almost inevitably, they are required to 
produce a statement of intent. They produce a 
most impressive statement, then the croft is 
completely forgotten about. 

John Scott: Do others on the panel share that 
view about increasing the distance or abolishing it 
altogether? Does John MacKenzie speak for 
everyone on that point? 

Councillor McGillivray: Yes. 

Jim McPherson: Yes. The distance of 16km is 
no longer relevant in the modern world. 

Peter Peacock (Highlands and Islands) (Lab): 
I want to press John MacKenzie and perhaps Iain 
Maciver on that point—others should feel free to 
comment. On the contention that 16km is 
irrelevant now, I gather that that distance was set 
in the early 1900s, so it was probably more to do 
with walking distances. If we consider the 
commentary on crofting over the past number of 
decades and if we ask what crofting has 
contributed to the Highlands and Islands that is 
particular and distinctive, a great many people will 
say that it has allowed people to live in very 
remote communities, to populate them and to 
keep them alive. It has given people who are 
hefted to the land some sense of continued 
belonging to the land as they contribute to food 
production. 

If we take that view, absenteeism is important. I 
am challenging you on this point. Taking action 
against absentees is presumably the one way in 
which you can continue to ensure that there are 
opportunities for people to have housing and to 
live locally, which helps to sustain remote 
communities. We cannot just ignore absenteeism, 
notwithstanding the assertion that it is not 
connected to neglect, which I accept. Is it not 
reasonable to have provision somewhere in the 
law to deal with absenteeism? You are kind of 
implying that it is not really important at all, at all, 
at all. 

John MacKenzie: My view is that it is not all 
that important at all, at all, at all. In the modern 
age, a 16km radius is inept in the extreme. 

Peter Peacock: Leaving aside the distance of 
16km, I have some sympathy with your view, but 
at one level all it does is create a trigger—whether 
it is 16km, 32km, 56km or 105km—for somebody 
to ask, in the interests of sustaining the population, 
whether it is a problem that the person is absent. 

John MacKenzie: I would replace that trigger 
with another trigger: that of the effective use and 
management of the land, within certain 
parameters. In other words, I do not believe that 
any radius or distance should be the trigger, in any 
sense, in the modern age. Neglect and misuse are 
far more important issues. 

Bill Wilson: If you accept the idea that there 
could be large numbers of empty houses and 
absentee crofters, you must also fundamentally 
disagree with Peter Peacock’s view that crofting is 
about ensuring that people actually live in the 
community. 

John MacKenzie: Let me cite my own township 
in answer to that. There happen to be a number of 
absentees there. Two of them are currently the 
target of the commission’s new-found interest in 
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identifying absentees. One of them is managing 
his croft well, although he is absent—he has a 
small flock of sheep and has built a house, which 
is evidence of his intent. A number of other houses 
are occupied by incomers—largely English—who 
make a contribution in the sense that there are 
lights on in houses that would otherwise be empty. 
Some of the papers before us express concern 
about second homes. I venture that I could be 
viewed as one of the culprits in that context, as I 
have built a self-catering chalet that is empty 
during the winter. However, most of the houses 
that have been taken out of crofting tenure and 
sold on are occupied throughout the year by 
people who are resident in our township and are, 
therefore, making a contribution. 

Bill Wilson: However, those people would not 
be considered absentees. If they are not crofting, 
they are not crofting. If they are present all year, 
they are present all year. 

John MacKenzie: All I am saying to you is that 
the pursuit of so-called absentee crofters in order 
to make houses or opportunities available to 
incomers is not necessarily founded on the notion 
that a croft has to go along with it.  

Alistair Maciver: I concur with John 
MacKenzie. The question is more about crofting 
than crofters. Confusion around those two things 
has existed for a long time. Which is more 
important: the support of people whom we might 
call crofters or the support of crofting as a system? 
It seems to me that pursuing absenteeism to the 
nth degree rather than pursuing neglect is the 
wrong approach. The point has already been well 
made that your hypothetical situation is most 
unlikely to happen.  

Bill Wilson: From other areas, we have had 
evidence of extremely high levels of absenteeism.  

Alistair Maciver: Absolutely, but that is not as 
important as neglect. Neglect is the single biggest 
enemy of crofting—note that I say crofting, not 
crofters. 

John MacKenzie made the good point that many 
houses in crofting areas are occupied by non-
crofters, many of whom make a welcome 
contribution to the local community, take part in 
activities, raise a family and are in employment. I 
know a crofter who lives not far from me and 
travels 55 miles to Inverness every day to work. 
That supports John MacKenzie’s suggestion that 
the 16km limit is irrelevant in today’s conditions. 

Iain Maciver: The situation is slightly different 
where I come from because, no matter how good 
you are at walking, the Minch will cause you a bit 
of difficulty. The situation in which people live 
outwith their croft is often not as serious as is 
made out when people talk about absenteeism. A 
tenant can quite easily fulfil their obligations, not 

just in looking after the croft but in supporting what 
happens in the township. If they do that, they are 
not interfering with life in the township, but when 
they are totally divorced from that, unless they can 
ensure that someone else performs that function, 
they can be classed as an absentee. 

A specified distance would only be good for 
acting as a trigger to draw attention to a situation. 
For example, if a situation was perceived to be 
causing problems in a township—perhaps those 
who were actively trying to work it were greatly 
outnumbered by absentees or people who were 
not working the croft—it could be addressed at the 
discretion of the proposed commission. 

Obviously, there are different situations 
wherever we go, but I am sure that the wit of man 
can come up with a solution that is of benefit to 
crofting, allows those who have strong ties to a 
place the chance to return there one day, and 
prevents others from just exploiting a piece of 
ground that they have been left. If the first thing 
that an absentee has to do is sell, it is not 
guaranteed that an incoming tenant will be of any 
great benefit to the community. 

John MacKenzie: I want to follow up what Iain 
Maciver has just said with a couple of examples. 

In a township in Assynt, a contemporary of 
mine—one of the worthy lads who became fairly 
well addicted—sold his house to generate income 
and then sold the tenancy of the croft to two 
women. They came in with wonderful proposals. 
They moved an old rickety caravan on to the croft 
and built a polytunnel—the first gale and it was 
ripped to shreds. They were going to feed the 
whole of Assynt and look after the said crofter’s 
sheep, even though he did not have any. One of 
the women ultimately died, and the other is now 
resident in Lochinver—as she had been in a 
caravan, social services clearly had to do 
something about it. She therefore lives well within 
the 16km radius. 

On the other hand, in an adjoining township 
there are two men who are close to being 
contemporaries—they are younger than me. One 
is a doctor and the other is a minister of the 
gospel. Both have been targeted by the 
commission in the recent round of absentee 
letters. Both wish to maintain their link with the 
place of their birth, and both presumably wish to 
return at some point—they have not reached 
retiral age yet. 

The radius absentee trigger that has been 
referred to will adversely affect those two men but 
have no impact whatsoever on the neglected croft 
in the adjacent township. It seems to me 
thoroughly unjust and inequitable that such a 
situation should prevail. 
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The Convener: What do you think of the 
proposal that people would have to apply to the 
commission for consent to be absent from their 
crofts? 

John MacKenzie: That is possible, but I repeat 
what I have already said: the trigger ought not to 
be absenteeism or absence per se; it ought to be 
neglect. How such a trigger would be operated 
remains to be considered, but I believe that the 
commission, with its staff and their expertise, 
would be well able to address that, perhaps on the 
basis of grazings committee or all of the grazings 
committees being asked to participate in the 
process of identifying such crofts. 

The Convener: We will come back to that point. 

Jim McPherson: Crofting should not be seen 
as a substitute for a competent housing policy. 
There is a flavour of an idea that putting someone 
into a croft house as the croft tenant solves the 
housing problem, but it does not solve the problem 
of neglect—in a way, it creates a resident 
absentee. We have heard that the real problem is 
not absenteeism but neglect. If we want someone 
to be in a house, we should provide a house; if 
there is demand for a croft, we should let the croft 
tenancy be taken up by a potential crofter. 

14:15 
Liam McArthur (Orkney) (LD): I listened to the 

responses to Bill Wilson’s questions. Yesterday, 
during the visits, we discussed the impact of the 
changes during the 1970s relating to 
consolidation, which was incentivised. In 
agriculture generally, bigger units are being 
created to respond to the mechanisms for 
agricultural reform and the way in which subsidies 
are going. I take the point that the hypothetical 
situation that Bill Wilson described is not likely 
now, but is there a risk that removing absenteeism 
as a trigger would lead to greater consolidation, to 
the point that that hypothetical situation might 
come to pass? If so, would that be a problem? 
John MacKenzie said that if the land is being 
worked and people are moving into the community 
for other reasons and contributing in other ways, 
absenteeism is not an issue. Is that a likely trend? 

Jim McPherson: You would not be removing 
the trigger—the trigger would be neglect. Defining 
neglect is an issue. As generations progress 
through a croft, an older person may ease off and 
there may be a bit of what might be perceived as 
neglect, because the place is not worked as well 
as it was worked before. When a younger 
generation comes in, the croft is worked and the 
neglect disappears. I define neglect as a situation 
that a bit of effort would put right. The real problem 
is dereliction, where not only effort but a capital 
injection is needed. The trigger would be the point 

at which neglect became dereliction. It would take 
a cleverer man than me to sort that out. 

Liam McArthur: John MacKenzie spoke about 
a requirement to maintain crofts. That may be 
more feasible if a croft is handed to someone who 
is already working other crofts and can build them 
into a larger unit. Is that trend likely in the crofting 
communities? If so, would it be a problem? 

Jim McPherson: It is already a trend. We must 
not try to turn the clock back. 

The Convener: That leads on to John Scott’s 
question. 

John Scott: Supposedly, we have not been 
discussing neglect, but we will now do so. Much of 
what needs to be said about the issue has already 
been said; if we go over that again, we will be here 
until 8 o’clock, given all the other issues that we 
need to discuss. I was going to ask whether there 
are neglected crofts in your communities, but 
given the evidence that we have seen and what 
you have said, there obviously are. Is that a fair 
comment? Members of the panel are nodding. 
What causes neglect? Would the issue be 
resolved best by regulation or by incentive? Are 
you content with the way in which neglect is 
defined in the bill? If so, what should be done 
about it? How should neglect be reported and 
addressed? You touched on the suggestion that 
grazings committees should keep a register of 
neglected crofts. I invite you to discuss that a little 
more. 

Alistair Maciver: You mentioned in passing the 
question whether neglect should be addressed by 
regulation or by providing support. I said in my 
written submission and repeat here that support is 
not an issue for the committee; I understand that it 
is not part of the committee’s remit. However, 
crofting support is one of the key means of 
reviving crofting. Over the years, especially the 
past 20 years, such support has decreased rapidly 
and to a tremendous extent: any study of support 
schemes over the period would prove that 
conclusively. Support is one of the keys to 
improving the situation of crofting. 

Crofting and farming are completely different. 
The possibility of having a croft that is viable in 
terms of today’s standards or cost of living is very 
remote, given the type of land and the situation of 
crofts in general. The key to moving crofting back 
to a reasonably self-supporting state is to look at a 
separate support system for it. Crofting and 
farming are completely different, as I am sure the 
member realises, being a farmer. Farming is a 
business—a commercial enterprise—whereas 
crofting is not. That is the big difference between 
them. Obviously, a one-size-fits-all support system 
does not work. If the support system is geared 
towards crofting, it is to the detriment of farming. 
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Likewise, if—as it is at the moment—the system is 
geared towards farming, it is detrimental to 
crofting. A separate support system is the key to 
the way forward for crofting. 

John Scott: Thank you. Do other panel 
members have a view on neglect and the 
questions I put? 

Iain Maciver: Neglect occurs when a crofter 
mismanages his stock and grazing and allows the 
croft to fall into a state of disrepair that affects his 
neighbours’ ability to croft—I refer to a lack of 
drainage, fencing and weed control, any of which 
is a sign of neglect and which impacts adversely 
on others who are trying to croft, farm or make 
good use of neighbouring land. In such cases, the 
neighbours tend to give up because there is no 
mechanism to address the issues. A lot of good 
land has come out of active crofting use for that 
reason.  

You asked how the problem can be addressed. I 
apologise for returning to the previous topic of 
absenteeism, but addressing absenteeism and 
neglect is a good way of giving young residents 
who have no access to land but who are potential 
crofters a cheap way to get on to the crofting 
ladder. A young person who was resident in the 
community and interested in crofting could quite 
easily find their feet on a holding if they were given 
five, 10 or 15 years in which to do so. That would 
bring the best of both worlds: the tenant would 
retain the tenancy and return to land that had been 
well used, and the young person might obtain a 
tenancy. By taking the heat out of the market and 
ensuring that there was an obligation to work the 
land, crofts might come on to the market a lot 
cheaper than they are at the moment, and the 
boys and girls in the community would be able to 
bid for and get a croft. I hope that, in the 
commission’s eyes, they would be seen as 
suitable future tenants.  

John Scott: Okay. 

Councillor McGillivray: Both absenteeism and 
neglect were dealt with in the Highland Council 
submission, but with no great solution. I subscribe 
to what has just been said, but we have no 
marvellous solution. Neglect must tie in with cross-
compliance and maintaining the land in good 
agricultural and environmental condition as 
defined by the Scottish Government rural 
payments and inspections directorate. 

John Scott: We all know neglect when we see 
it, and we are in the business of seeking solutions 
to address it. If the panel has positive suggestions, 
we would like to hear them. I suggested the idea 
of grazings committees recording neglect. Being a 
farmer, I know neglect when I see it, just as a 
crofter does. Is there a way of seeing neglect and 
then recording it? If so, how should we take 

action? Should that be done by grazings 
committees submitting reports to the commission, 
which will be obliged in law to address the issue? 
Is that the way forward? I am not an expert in the 
field; you are. I am looking for views, and 
solutions. 

Jim McPherson: Do you not think that the first 
approach should be to investigate the cause of the 
neglect? The economics of a croft are like those 
described by Mr Micawber: if the income is £1 and 
the outgoings are 20/6, the thing to do is stop. A 
crofter is a wealth creator, really. In crofting as a 
whole, sheep and cattle turn a mass of high-
volume, low feed-value forage into low-volume, 
high feed-value protein. That is the wealth 
creation. If a crofter is rewarded for that, they will 
go on crofting; if it starts to cost money, a sensible 
man will stop. You must find out how to square 
that circle. 

Bill Wilson: I think that John Scott’s question is, 
who would trigger the investigation? Somebody 
would have to say that they thought a croft was 
neglected. Would that be a grazings committee? 

Iain Maciver: I was just going to answer that. It 
would be dangerous to go down the grazings 
committee route because, if those who neglect 
crofts outnumber active crofters, the grazings 
committee could be made up of defaulters. The 
affected person should trigger action. If a crofter 
was prevented from doing what he or she wanted 
to do because of inactivity and neglect around 
them, they should have recourse to the 
commission and their own grazings committee. 
However, the grazings committee has a remit to 
look after only what is held in common. An 
individual crofter could make it known that he or 
she could not croft because of their neighbours’ 
inactivity. 

Bill Wilson: The problem is that we have had 
evidence from quite a number of individual crofters 
who have identified areas of neglect but do not 
want to speak out because they fear that it would 
create ill feeling in their community and because, 
in future, they may have difficulty getting sublets, 
as tenants would say, “Oh, you were the person 
who reported X.” 

Iain Maciver: If neglect is as obvious as has 
been stated, I hope that, given the bill’s proposed 
remit for the commission, the commissioners and 
the agents who work for the commission will be 
well aware of it or able to spot it. Through one 
system or the other, we could begin to address 
neglect.  

I appreciate that it is difficult when people live so 
close together. For some, there is more to life than 
crofting and they would rather live peaceably with 
their neighbours than report them, but when a 
situation becomes increasingly difficult and they 
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are prepared to take that step it will be open to 
them. 

Councillor McGillivray: In my area, the 
townships are dynamic and well worked, but there 
is no active grazings committee—the inspection 
agency carries out its work. It comes and inspects 
crofters’ premises for cross-compliance. 

Elaine Murray (Dumfries) (Lab): I will briefly 
say something about neglect before addressing 
grazings committees and assessors. 

This morning, we encountered a situation in 
which a young man who is keen to be involved in 
crofting is informally subletting two others’ crofts 
with the agreement of the tenants but he has no 
security and no formal arrangement. That land is 
being worked, but the tenants are not maintaining 
the fences, which means that the young man’s 
stock could get out, which obviously is dangerous, 
although he is reluctant to complain about the 
fences because he has no security on the land 
and might be thrown off. In a sense, that is 
neglect, because the boundaries are not being 
looked after. How do we solve the problem for that 
young man? 

Iain Maciver: It is a matter of sorting out the 
current problems with subletting. As I understand 
it, a sublet can terminate at very short notice on 
the death of a tenant or a change in the tenancy. If 
that young person had the security of the sublet 
for, say, 10 years, he could apply for crofting 
grants and address that situation. 

Elaine Murray: Yes, but his point is that he 
does not want to do that because the people who 
have the informal relationship with him would be 
reluctant to formalise it. It is convenient for them to 
have the land worked but to have no responsibility. 

Iain Maciver: To follow through on what we said 
earlier, if it was a choice for the tenant between 
allowing that young person to apply for a grant to 
improve his croft or being subject to action for 
neglect, I know which route I would want take. 

Elaine Murray: That would help his position. 

Iain Maciver: Yes. 

14:30 
Elaine Murray: A couple of weeks ago, we took 

evidence on assessors and the role of grazings 
committees. I know that the Stornoway Trust was 
a bit disappointed that we did not address what 
has been seen as the local assessor system’s lack 
of effectiveness. Are there assessors in your 
communities? How are they selected or chosen? 
Will you comment on the activities of grazings 
committees? Evidence that we have received 
suggests that they could have a role in identifying 
neglected crofts, for example. Will you describe 

local situations with regard to assessors and 
grazings committees? Councillor McGillivray has 
already said that there is no grazings committee in 
his area. 

Councillor McGillivray: No. However, I think 
that an assessor is in a particularly difficult position 
in any crofting community, and I would certainly 
never aspire to having that post. 

Elaine Murray: That was said by a councillor. 

John MacKenzie: I second Councillor 
McGillivray’s comment. All but one township in the 
whole of our estate has a grazings committee that 
is active or otherwise. We have a local area 
assessor, and there is a process for their 
nomination, but nobody ever goes near him. The 
commission uses him. If there is an issue, the 
commission seeks the area assessor’s opinion 
and advice. 

I would like to return to points that were made 
earlier. It may have been assumed that I 
suggested that grazings committees should trigger 
any process to evaluate neglect, but far from it. I 
was opposed to the suggested area committees 
as far as the commission was concerned, and I 
would likewise be uneasy about any suggestion 
that grazings committees should initiate any 
process to examine or report neglect. However, at 
the same time, I believe that grazings committees 
have a role and that whatever statutory body must 
address such matters—in my view, it must be the 
commission—the first point of contact should be 
the grazings committee to take a view. 

I am intrigued and somewhat impressed by my 
colleague Jim McPherson’s suggestion. There has 
been a problem over the years, to which he 
referred. Under the provisions of the current 
legislation, tenants, whether absentee or 
otherwise, fear that if they sublet, their sub-tenant 
might simply gazump them. Whether the 
legislation has been accurately assessed is 
another matter, but I am confident that many 
people have studiously avoided putting a sub-
tenant—if that is the appropriate term—into their 
croft because of their fear that they might lose it. In 
other words, I am attracted to the idea of an 
absentee who has aspirations to return to the 
place of his birth being enabled to sublet, perhaps 
for a period of 10 years, without risking losing the 
croft by so doing. 

Alistair Maciver: That is a particularly important 
issue. As things stand, it is perfectly permissible 
for an absent tenant to put in a sub-tenant for a 
specified period. That should certainly be 
considered as a way forward. 

Bill Wilson: We could end up with large 
numbers of crofters crofting with 10-year sub-
leases and basically having no long-term security 
of tenure. I understood that part of the original idea 
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was to give crofters security of tenure. If there 
were large numbers of 10-year sub-leases, would 
there be a risk of reversing the security of tenure 
of the people who do the crofting? 

Alistair Maciver: Yes. The point is that there 
would have to be an assurance that the tenant, as 
opposed to the sub-tenant, had a genuine desire 
to return to the croft. The tenant should have to 
make a commitment before using a sub-tenancy. 

Bill Wilson: But if they had to make such a 
commitment, that would imply that absenteeism 
was a problem to some degree, because that 
would introduce a commitment for the tenant to 
return to the croft. 

Alistair Maciver: No, I am saying that that 
could be a trigger to ensure that the croft was 
worked in the meantime. For example, if I were an 
absentee crofter who worked in Glasgow, and I 
was unlikely to retire and return to the croft for 20 
years, how should that be dealt with? Should 
regulations prevent me giving a commitment that, 
God willing and good health be given, I would 
return to the croft when I retired in 20 years? 
Would it not be sensible to say that I was giving a 
commitment to the commission, and that I had a 
local neighbour to take on the croft in the 
meantime to establish a base in the locality in the 
hope that he or she would get their own croft 
eventually, as a means of retaining that talent and 
interest in crofting in the locality? 

Bill Wilson: To turn that around, if the 
neighbour could not get her own croft 20 years 
down the line, she could lose her croft when the 
owner came back, so in reality she would have no 
security of tenure. She might croft there for 20 
years, but she would lose the croft when the other 
person, who had not been there for 20 years, 
returned. 

Alistair Maciver: But in the meantime she 
might well obtain the tenancy of a croft that 
became available for assignation. 

Bill Wilson: But if she did not, what would you 
do? Would you take her off the croft and give it 
back to the original person? 

Alistair Maciver: Yes, because the sublet was 
taken on the basis that the tenancy might be 
terminated at the end of 20 years. 

John Scott: I have a final question for Mr 
MacKenzie on how we can work towards a 
solution and get rid of neglect. If neglect is not to 
be noted by grazings committees and individuals 
do not want to raise it with the crofting commission 
or local assessors, and notwithstanding Councillor 
McGillivray’s suggestion that the department of 
agriculture would note whether someone was not 
GAEC compliant, how is the crofting commission 
to become aware of neglect? Not everyone claims 

support through IACS payments—5,000 people 
have not claimed out of 12,000 or 13,000 crofters. 
How then will the commission become aware of 
neglect, taking into account all the sensibilities that 
we have discussed? The commission has to 
become aware of neglect in the first place before it 
can do something about it. 

John MacKenzie: I am not an IACS claimant, 
so I am one of the 5,000 people to whom you 
referred. 

John Scott: I am not trying to trap you or pin 
you down; I am just trying to find a solution. 

John MacKenzie: You will not trap me on that 
question. 

John Scott: I am well aware of that. [Laughter.]  

John MacKenzie: Me—and others. 

I speak from experience—not my own, but my 
son-in-law’s. The department’s lands officers are 
very knowledgeable about the crofting 
communities, the individuals who live in them, and 
crofts and crofting. The folklore of crofting 
permeates the department. It does not seem to me 
that a lot of wit is involved in creating a system 
that uses the department’s lands officers to 
identify crofts that are in the category that we are 
discussing. 

John Scott: Despite having never been in this 
area before, I can cast my eye over several crofts 
and, based on my experience as a farmer, tell you 
immediately which ones are neglected, just as an 
agricultural lands officer would do. Are you 
suggesting that, as lands officers travel around the 
crofting counties, the responsibility should lie with 
them to notify the commission of areas that they 
see as being neglected? 

John MacKenzie: Yes. I am suggesting that 
mechanism. I would hope that the lands officer 
would first want to talk to the individual crofter, 
ascertain the reasons for the neglect and discuss 
what would be, in his estimation, land in a 
neglected condition. He would want to know why 
the neglect was happening, what the crofter’s 
aspirations were and what the crofter was going to 
do about the neglect. The lands officer could also 
tell the crofter which options were open to him.  

The Convener: You might be aware of the 
Camuscross report—a grass-roots report from a 
crofting township on the state of its area. Jim 
McPherson has been an assessor. Do you think 
that such reports could serve a useful purpose in 
other areas? What would the role of the assessor 
be? 

Jim McPherson: The role of the assessor is an 
interesting one. Councillor McGillivray has just 
said that he would not be one. At the last round of 
elections for assessors, there were no candidates 

400



2419  23 FEBRUARY 2010  2420 
 

 

in Caithness. That might have an effect on the 
answer to your question. Although the 
Camuscross report is good, it is good only for 
Camuscross. There is no fit one, fit all solution. 
Caithness is so different from Camuscross—they 
are like chalk and cheese. We have one or two 
grazings committees in Caithness but they are not 
very active, and some assessors agreed to stay 
on, but apart from that there is no possibility of 
doing a Camuscross in Caithness.  

Elaine Murray: Jim McPherson pointed out 
there were no candidate assessors, and the other 
Jim—Councillor McGillivray—said that he would 
not touch the role with a barge pole. The 
Stornoway Trust has expressed concerns about 
the assessor system. Is there something 
fundamentally wrong with the system that ought to 
be addressed? 

Iain Maciver: Yes. That is why it is a concern. 
You hear the assessor network being praised—
usually by assessors—but many crofters do not 
know who their assessor is. There is no 
mechanism to ensure that an assessor is fit for 
purpose. If the development of crofting was very 
much part of an assessor’s remit—rather than 
their being assigned to adjudicate over whether a 
person is suitable for this or unsuitable for that—
assessors would have a far healthier status in a 
community; they would not be perceived as the 
person who told on the neighbour. There is always 
the perception that someone did not get 
something because the assessor put in a bad 
report about them. Whether or not that is true, that 
is the perception, and it is an unhealthy one that is 
discouraging people from taking on the post. That 
is probably why there are difficulties getting 
assessors.  

To jump back to the sub-tenancy issue, the 
situation that was alluded to earlier—with an awful 
lot of people coming to the end of their term but 
having no crofts to go to—would be very 
unhealthy, because there would be a bank of skills 
and talents in a community that would need to be 
addressed. However, the chances are that—in the 
same way as we have now—there will be people 
who have crofts but who are not interested in 
crofting. It will be interesting to see, at the end of 
the 10 years, how many people want another 
tenancy. Some might take on a croft but find, in 
the same way as people find now, that crofting is 
not as easy or lucrative as it appears. Both kinds 
of crofter would take up sub-tenancies, and some 
would fall by the wayside.  

The Convener: I am conscious that time is 
moving on rapidly. I invite Peter Peacock to lead 
the questioning on the register of crofts, which is 
an important issue. If we have time, we will come 
back to the issue that we have been discussing. 

14:45 
Peter Peacock: Before we move on, I want to 

pick up one other point about the specific 
provisions in the bill to equalise the duties on 
owner-occupiers and the duties on tenants. When 
we took evidence from Government officials three 
or four weeks ago, they indicated that ministers 
would consider equalising access to the grants 
system. I should make it clear that they have not 
yet decided to do that, but the logic behind such a 
decision would be that, if people have equal 
burdens, they should also have equal access to 
the opportunities that are provided by the grants 
system. Do you have any views on owner-
occupiers being regulated in exactly the same way 
as tenants are? 

Jim McPherson: It is not that long since 
someone who wanted to purchase a croft had to 
receive a letter of comfort from the commission, 
which was issued only after they had assured an 
officer of the department that they were competent 
and knowledgeable enough to work the croft as a 
crofter, so there is nothing new in treating owner-
occupiers and crofters similarly.  

John MacKenzie: I support that view entirely. 

Peter Peacock: There seems to be general 
assent on that point.  

If there were complete equality in access to 
grants and the burdens that were placed on 
people, why would someone remain a tenant? 

John MacKenzie: It is difficult to see why 
anyone would want to. I have two crofts. One—the 
original family croft—is tenanted; the other, which I 
acquired many years ago, is owner-occupied. I 
changed the status of the second one because I 
decided, for better or for worse, to indulge in a 
salmon farming venture and wanted to establish 
sea access and a shore base at the foot of the 
croft. Frankly, there was an element of 
sentimentality in my decision to retain the tenancy 
status of the original family croft, but I also 
recognised that a tenant crofter is in a more 
satisfactory situation in terms of support than an 
owner-occupier is. However, if that situation 
changed and the conditions were exactly the 
same, I cannot see that there would be any merit 
in individuals remaining as tenants; it would simply 
be an intrinsic thing in the mind of the individual 
concerned. 

Councillor McGillivray: I take a different view. I 
am a tenant and would prefer to remain a tenant. I 
would like a certain empathy for the status of 
tenant, particularly with regard to the issue of 
tenant-only crofts for new entrants into the crofting 
system. 

Peter Peacock: I will explain a little further what 
I am thinking about. I accept that there will be 
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some people in your position, Councillor 
McGillivray, but if more people become owner-
occupiers because absolute equality makes it less 
likely that someone would remain a tenant, does 
not that represent a further step towards a free 
market in crofts and an encouragement of the very 
speculation that, to a large extent, the bill is 
designed to prevent? 

Iain Maciver: As a community landowner, I 
have strong views on owner occupancy because 
with the croft comes outrun and the need, in many 
townships, for people to work together as a 
crofting community with regard to communal 
activities such as stock management or tree 
planting and other environmental measures. In a 
township that is full of individual owner-occupiers, 
the cohesiveness that exists when everyone is a 
tenant under the same system and has an 
incentive to come together for the common good 
begins to be eroded.  

John Scott: I come from a farming background 
and take issue with that suggestion. Where I live, 
there are owner-occupiers and tenants, and they 
all work together. I do not accept that people are 
less likely to work together where there are fewer 
tenants and more owner-occupiers. I would be 
happy to hear your justification for your assertion. 

Iain Maciver: Individual farmers control what 
they rent or own. When a croft goes into owner 
occupancy, it is difficult to follow who the owner is. 
Land in a township could be in somebody’s 
ownership, and a croft may have a share in the 
grazings. If the grazings clerk has to phone or 
write all over the world to find the landlord and the 
tenant and ask them to consent to a development, 
that is a huge burden and a huge disincentive. 
That is where I am coming from. 

John Scott: Okay. 

The Convener: Is that not the factor’s problem? 
Also, whether the landlord is benign sometimes 
comes into the equation, as does the type of 
landlord involved. 

Iain Maciver: The factor has many problems, 
but that is not one of them. It would be the 
grazings clerk’s problem, because the 
development of the grazings would come through 
the grazings committee and the clerk. It is the 
clerk who would be responsible and who, in trying 
to initiate development in the township, would be 
burdened with having to contact all the necessary 
parties. It would not be the factor. 

John Scott: Would you go so far as to argue 
against the bill and its intention that tenants and 
owner-occupiers be treated equally? 

Iain Maciver: No. Where there have historically 
been owner-occupiers, it is only right that they are 
treated in the same way. However, owner 

occupancy came from the Crofting Reform 
(Scotland) Act 1976, which failed to address the 
real problem of landlords not allowing crofters to 
do what they wanted to do. The idea was that they 
could opt out by taking ownership. It is not a 
question of dealing with the landowners. Owner 
occupancy was the only way out. The situation 
was further compounded by the right to buy, which 
again led people to opt out of crofting and go down 
their own route rather than working with the 
community for its benefit. 

John MacKenzie: The point that has been 
missed is that owner occupancy applies simply to 
the inby land. Shares in common grazings remain 
in a tenancy. Quite simply, owner occupancy has 
no impact whatsoever on the outrun shares in 
common grazings. 

The Convener: Jim McGillivray and Alistair 
Maciver want to come in, but we really must move 
on. They might be able to make their points under 
another heading. 

Peter Peacock: Jim McGillivray is a councillor, 
so he is good at getting his point in. [Laughter.]  

Moving on to the register of crofts, John 
MacKenzie, Alistair Maciver and Jim McPherson, 
who was with us yesterday, have expressed 
concern about the bill’s proposals on the creation 
of a new, map-based register and the trigger 
points for that. It is fair to say that we have 
received a lot of evidence, both as we have 
travelled around and in committee meetings, about 
the potential difficulties with that. You might want 
to say a bit more about the difficulties, but I think 
that we understand where people are coming from 
on the matter. 

One alternative that has been postulated is a 
map-based register but one that is designed by 
the community, with people working together to 
define the boundaries of the various crofts, the 
common grazings and so on. It could perhaps use 
the Inland Revenue maps, the IACS maps and the 
estate maps as a starting point. I suppose the 
argument is that, if the community could agree to 
that, it would be less problematic than the 
proposed system, which might trigger disputes 
over individual boundaries that might ultimately 
have to be resolved in the Land Court, with costs 
to individuals. Do you have a view on the 
alternative mechanism that is being talked about—
a community mapping process rather than the 
individual registration process that is proposed? 

Jim McPherson: There is a lot to be said for a 
community mapping system. If we stick to the 
process that is envisaged in the bill, the first time a 
neighbour will get to know that his croft boundary 
has been fixed will be when the commission 
notifies him that his croft boundary is now in 
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register and that, if he does not like it, he has six 
months in which to object. 

If we had a community mapping system, people 
would know that the boundaries were being 
considered. They might or might not agree on the 
issue, but they could at least sit down to discuss it 
before the boundaries were placed in the register. 

Alistair Maciver: I have suggested two 
alternative methods to the one that is proposed. 
One is the community mapping system, which has 
the attraction of utilising crofters’ community spirit. 
The other comes from a slightly different angle 
and involves using the commission to contact 
every registered crofter with a list of questions. If 
the crofter answered no to the questions, they 
would be asked at the end whether they were 
aware that it might be necessary to resort to the 
Scottish Land Court and an expensive, time-
consuming legal process to establish the 
boundaries of their croft. Either system could be 
made to work reasonably well and reasonably 
quickly. Both would have the advantage of 
ensuring that communities or neighbouring 
crofters had to agree existing boundaries, using 
IACS maps in many cases. 

I know that there are some difficulties, but many 
of those have been solved down the years, 
especially where streams are the original 
boundaries between crofts. With a little thought, 
the problem can be easily solved. I speak from 
personal experience. When I took over the croft 
that I currently tenant, there were no fences 
around it. There was an old, ramshackle dyke for 
part of the way and some barbed wire for the rest 
of it, along the side of the burn. I wanted to put a 
secure fence between my neighbours and me. I 
met one neighbour, we discussed the issue and 
we agreed that it would be sensible to put the 
fence on my side for half of the distance that the 
burn ran through the croft and on my neighbour’s 
side for the other half, with a simple crossing of 
the burn. I also approached my other neighbour. 
Our crofts were separated by old dykes that went 
in a zigzag. We agreed a line for the fence that 
would give me a part of the neighbour’s croft in 
one place and give her a part of my croft in 
another, to establish a decent straight line and a 
fence that could be maintained for all time to 
come, without having to follow the old dykes. 

A great deal has been made of the issue of 
burns being the original croft boundaries, which 
has been seen as a stumbling block. I see no 
reason why the system that I have described 
should not operate in such situations. The problem 
can be solved, if it has not already been solved by 
many crofters. I have set out a practical approach 
to the matter. If neighbours talk to one another and 
agree sensible solutions, they will have no 
difficulty agreeing the established boundaries 

between crofts. For any number of years, that 
approach has been used for IACS maps. 

Another issue is the 20-year rule. If a boundary 
has been in existence for that period and has been 
agreed by three neighbouring crofters, it should be 
accepted. 

Bill Wilson: Several witnesses have raised the 
issue of ransom strips. For the record, a ransom 
strip is a thin strip of land that might be used to 
deny a crofter access to all or part of his croft. Is 
that a reasonable definition? Might the problem of 
ransom strips arise? If so, could it be solved 
simply by legislating to prohibit people from 
unreasonably denying someone access to their 
croft, or is something else needed? 

Alistair Maciver: I do not think that anything 
else is needed. It would be perfectly reasonable to 
ensure that each crofter had a right of access to 
their croft. 

15:00 
Councillor McGillivray: There is a positive side 

to a ransom strip, from the point of view of a 
benevolent community landlord, such as the Embo 
Trust aspires to be. 

A ransom strip can be used as a control—over 
and above tenant-only status—over the tenants 
who are put into crofts when they are developed. 
There are always two sides to things and there is 
a positive side to ransom strips that should not be 
lost. 

Bill Wilson: How would you legislate to ensure 
that positive side? With the best will in the world, 
you can imagine that the tenant might not feel that 
you are as benevolent as you feel you are—of 
course, I do not mean to imply anything by that. 
How would you legislate? You could grant a right 
of access, but how else would you do it? 

Councillor McGillivray: Our prospective 
tenants are firmly of the opinion that we are 
benevolent. 

Bill Wilson: I am not suggesting otherwise, but 
let us assume that you have a future tenant who, 
for some strange reason, does not hold that view. 

Councillor McGillivray: If they had such a 
strange reason, it would be against the interests of 
the community trust. 

Bill Wilson: So you would keep ransom strips 
and have no legislation. 

Councillor McGillivray: That is your decision. 

Bill Wilson: But you are a witness and I am 
asking for your view on the matter. 

Councillor McGillivray: Where someone was 
trying to develop a new township, ransom strips 
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could be a particularly useful control over the 
behaviour of prospective tenants—or rather the 
behaviour of tenants once they are in tenure. 

Iain Maciver: The Stornoway Trust tries to 
encourage land use and land settlement by selling 
land at below-market-value rates. In doing so, we 
are obliged to grant reasonable access to each 
and every interest that comes for title—although a 
crofting development would not come for title. 
Access is granted for the purpose for which the 
land is given. If people come along at a future date 
and want to develop land for something that goes 
way beyond what the land was sold for, it is only 
reasonable that the trust can recover some of the 
value for the benefit of the community by granting 
additional access. Surrendering complete access 
to all dispositions would certainly impact on a body 
such as the trust or other benevolent landowners. 

Bill Wilson: But how would you write the 
legislation? Some landowners might not be 
benevolent. If they could deny access, is there not 
a risk that they could misuse that power? 

Iain Maciver: If a community landowner abuses 
their powers, the community has the power to get 
rid of them. A title has to show access. If someone 
wants access where none exists, they have to 
apply to the landlord. 

The Convener: We have a maximum of about 
seven minutes left. Does Jim McPherson have a 
quick point to make? 

Jim McPherson: Even in areas where ransom 
strips do not exist, there are Land Court cases in 
which estates are actively trying to show that they 
do exist and to enforce their rights over them. 

The Convener: Liam McArthur will ask quickly 
about the development of croft land. 

Liam McArthur: The question that Peter 
Peacock did not ask was whether there should be 
a register. I take it from the responses to 
subsequent questions that there seems to be 
some merit in having a register if it is compiled in 
the right way. Is that a fair assumption? I see lots 
of nodding from the witnesses. 

Councillor McGillivray: The Highland Council 
submission states that the integrated 
administration and control system should be the 
basis of that register. 

Liam McArthur: It would be helpful for the 
committee to hear how much development is 
occurring on croft land and whether there are 
specific examples of where development is 
causing problems or tensions in crofting 
communities. 

Councillor McGillivray: The Highland Council 
submission illustrates a closer correlation between 
the commission and the council’s planning service. 

Alistair Maciver: The point has been reinforced 
in the past. There have been cases in which crofts 
have been bought and planning permission has 
been sought from, and granted by, the local 
authority for the purpose of providing a house on a 
piece of land. The Crofters Commission has 
attempted to oppose decrofting applications for the 
pieces of land in question, the cases have gone to 
the Land Court, the commission’s objections have 
been overruled and decrofting directions have 
been granted. I gather that there are suggestions 
for addressing that in the bill. That is an important 
point. 

The Convener: I have two questions for all the 
witnesses. Are you for or against elections to the 
proposed crofting commission, and do you think 
that the Whitbread judgment should be 
overturned? 

Alistair Maciver: Yes to both. The election 
system should be extended to crofting assessors. 
That might deal with some of the points that have 
been made today with regard to assessors. 

The Convener: There is also the issue of 
candidates coming forward, which Jim McGillivray 
spoke about. 

Jim McPherson: It is possible to overcome 
Whitbread. Instead of going from a period of five 
years to one of 10 years as far as clawback is 
concerned, the clawback could be made zero 
years, and that would take care of the whole thing. 

Councillor McGillivray: As far as Highland 
Council is concerned, any election process 
becomes a burden on the ratepayer. 

John MacKenzie: I am supportive of elections 
to the commission, but I have divided views on the 
Whitbread issue, simply because we used that 
decision to great effect—as Mr Flyn recognises—
many years ago. Once we became landlords, it 
became a bit of a problem, and we wrestled with it. 

Iain Maciver: I would say yes regarding 
Whitbread, but the jury is out regarding an elected 
commission. There are concerns over the 
proposed remit of the crofting commission. It is 
regrettable that the development function of the 
commission has been taken away. When I talk 
about development, I am referring not to building 
sheds, fences and dykes, but to building up a 
community. That remit is important, and it should 
be a very important function of the crofting 
commission to develop crofting. That function has 
been taken away, leaving us with commissioners 
who will not even have immunity, and they might 
have to work under difficult circumstances with 
budgets that they do not set but to which they 
must adhere. Some cases might have to be 
decided not on the basis of what is right or wrong 
but on the basis of when we can afford to fight and 
what we can afford to challenge. If the money runs 
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out half way through a term, does that mean that 
everything in the crofting world stops until the next 
financial year? There are a whole host of issues 
around the remit of the commission. 

On elections, this should perhaps not happen 
with a community landlord, but a benevolent 
dictatorship sometimes gives us more than a 
flawed democracy does. If we cannot encourage 
the best people in the community to come forward, 
that could impact on the quality of the commission, 
and could debar some very capable people in the 
community. We are not clear about who may 
stand as commissioners, and about who may vote. 
Arguably, the community should elect the 
members of the commission, but in the case of the 
Stornoway Trust, for example, an active crofter 
has a one in 10 chance of being elected. The 
system has not been thought out enough to 
enable us to decide. In principle, the answer is 
yes, but in reality, the proposal is full of unresolved 
questions. 

Alistair Maciver: I will make one more salient 
point. It is suggested in the bill that at least four 
different organisations will be responsible for 
crofting. Surely one organisation should be 
responsible for crofting. That was the case in the 
past—should that not continue? Why spread 
responsibility across four different organisations 
that, on many occasions, probably will not speak 
to one another? 

The Convener: Okay—we will take that point 
on board when we question the minister. 

I thank you all again for coming and for giving us 
your evidence. If any issues occur to you on your 
drive home or over the next few days, please 
share them with the committee by writing to the 
clerk so that they might influence our further 
evidence sessions. 

15:10 

Meeting suspended. 

15:26 
On resuming— 

The Convener: We move to the public 
participation part of the meeting. All speakers are 
asked to keep their speeches to no longer than 
four minutes, in order to allow all those who wish 
to contribute to have their opportunity to do so and 
so that we do not cut into the time that is available 
for evidence from the Crofters Commission. 

To make it as easy as possible for our official 
reporters to report your words accurately, it would 
help if you could come to the table to speak. 
However, if that causes you difficulties, please feel 
free to speak from where you are—we can hand 
you a microphone. 

I am pleased to call Michael Otter as the first 
speaker. 

Michael Otter: Good afternoon. My wife and I 
are active crofters at Oldshoremore, 
Kinlochbervie. My wife acquired the croft tenancy 
15 years ago. She did not inherit the croft as a 
result of the blood, sweat and tears of her 
forebears—we are first-generation crofters by 
choice. By our own personal efforts, we have 
restored a totally derelict croft and built up a good 
flock of north country Cheviot sheep. 

There is so much that is fundamentally wrong 
and misconceived about this bill that it would take 
a lot more than four minutes to deal with even a 
fraction of it. My basic point is that the bill must be 
scrapped and instead Parliament should demand 
that the Government draw up a crofters freedom 
bill, the key features of which would be: one, 
granting crofters full rights of ownership of their 
land, including the right to dispose of it at their 
discretion, like any other owner; two, winding up 
the Crofters Commission, which is a non-
accountable body that is, in effect, a law unto 
itself. The commission will not be needed in the 
future because the bill’s third key feature would be 
scrapping the strangling mass of accumulated 
crofting law and regulation. 

15:30 
The myth that crofting is a “unique way of life” is 

simply an excuse for keeping crofters under these 
unique controls, with the shackling of initiative that 
they cause. A “way of life” is a personal thing, not 
a collectivised one that is restricted to crofters, as 
it was a century ago—however much some people 
might like to pretend otherwise. Of course that 
does not exclude helping each other freely. We 
share our interests and the skills that we have with 
crofters and non-crofters alike. However, crofting 
is simply the use, in a range of different ways, of 
individually occupied land by a minority of the 
people living in the so-called crofting counties. It is 
mostly only a part-time occupation anyway, which 
supplements other work. 

A crofters freedom bill would mean that crofters 
would instead be simply subject to the general 
law, including planning law and inheritance law, 
without having to suffer this unique, oppressive 
and stifling set of legislation, case law and 
regulation on top. Common rights in hill grazing 
are quite a different matter, but they should 
operate as a partnership and not be run by a 
clique. A crofters freedom bill would encourage 
and reward the investment of initiative, enterprise, 
hard work and resources, and would enable 
crofters to realise the value of their asset, with that 
investment in it, whenever and to whomever they 
choose. 
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It must be obvious to all but the wilfully blind that 
croft agriculture and its role in our society and 
economy is crying out for such an approach and is 
dying for the lack of it. A crofter who did not wish 
to or was not able to continue working his croft 
would be able to dispose of it freely. Absenteeism 
and neglect would decline as a result, without the 
need for enforcement and all the selectivity, 
argument and bitterness that it entails. Some 
people would no doubt label this “the Irish 
solution”—a bit of shorthand for the kind of thing 
that the Irish did as long ago as 1910, and to 
which the Shucksmith team referred dismissively 
in one line in its report without even bothering to 
consider it further. I call it “the freedom solution”. It 
would be a bold and radical step, but since when 
were Scots lacking in boldness? 

The committee would be failing in its duty if it did 
not give the idea full and proper consideration and, 
at the very least, put it to Parliament as an 
alternative to the bill. I would be happy to discuss 
the proposal further at any time. 

The Convener: Thank you. The next speaker 
was to have been David Forbes, but unfortunately 
the weather has prevented him from getting here. 
He has asked me to read out the following 
statement on his behalf, for the Official Report: 

“My name is David Forbes and I am a crofter. I am 
here”— 

or rather, he was to have been here— 
“as Chairman of the Crofters’ Rights Emergency Action 

Group, CREAG to represent its members and other crofters 
who have contacted us. 

CREAG was formed in direct response to the 
Shucksmith Report, on which the Bill is based. We have 
consistently opposed Shucksmith and the consequent Bill. 
We ask the Committee to recommend to Parliament that 
the Bill be abandoned. The Bill will do nothing to further 
crofting and, indeed, it will be detrimental to crofting. 

We have written to every MSP already to this effect and 
we thank those MSPs who wrote back to us. Also, many 
crofters from across the Highlands and Islands have written 
to us expressing alarm and concern about the present 
government’s proposals. We have put several of these on 
our website www.binshucksmith.co.uk, for anyone to see if 
they wish. 

The present Bill will simply increase costs and 
bureaucracy to crofters. The future of crofting is an 
economic issue and not a legislative issue. The future of 
crofting lies in reports such as the Pack Report and one of 
the five or six bullet points of both the Shucksmith Report 
and the present Minister’s draft Bill, namely, the youth. 
Shucksmith dedicated one paragraph out of the 136 pages 
to this bullet point, and the youth seem to be missing 
altogether from the present proposals. 

CREAG and other crofters over this whole process have 
repeatedly spent many hours submitting evidence at every 
stage of the procedure. This evidence was largely ignored 
by Shucksmith and at the draft bill stage. Crofters are 
simply being worn down by the weight of bureaucracy and 
this is why the Committee now has a relatively small 
number of submissions. Nevertheless, we have 

resubmitted the concerns of crofters pertaining to the 
present Bill. 

Thank you for allowing me to speak at this meeting and 
we implore you to abandon the Bill forthwith and proceed in 
other ways to secure the future for the crofters of today 
and, hopefully, the future.” 

I invite Paul Cannop to speak. 

Paul Cannop: I would like to read out a 
statement to the committee. 

I want to make the point that crofting in 
Caithness generally does not involve townships or 
commercial working to any great extent. Crofts 
there are large by comparison with crofts in other 
crofting counties, and the crofts need the 
legislation to help them to develop. Many 
Caithness crofts are very productive agricultural 
units, unlike many crofts elsewhere. 

Action needs to be taken on absentees. The 
Crofters Commission is only now targeting some 
absentees in Sutherland, but few, if any, 
absentees in Caithness have been targeted. 

The registration of crofts is hugely important—
again, due to failure by the commission. As many 
crofts in Caithness are already owned, registration 
should be a relatively simple procedure. However, 
the proposed costs are way below what anyone 
would carry out the work for. In addition, there will 
be plenty of disputes, as has been pointed out 
during previous stages of the inquiry. Other 
proposed changes will be very high for the returns, 
so the commission will be subject to a lot of 
criticism if it is slow once charging starts. 

Owner-occupiers and tenants should be treated 
the same for the purposes of the crofting counties 
agricultural grants scheme. 

Throughout the inquiry, one of the big debates 
has been on speculation for crofting land. There 
could be an impact on land prices if yet more rules 
are imposed on croft land that is for sale. 

The Convener: Thank you very much. I call 
Sandy Murray. 

Sandy Murray: Thank you for this opportunity 
to speak to the committee. I am a full-time crofter 
in Strath Halladale, where I work crofts that have 
been handed down through five generations. 

I welcome the changes that have been made to 
the bill between the draft version and the version 
as introduced. In particular, I welcome the 
proposal for the election of members of the 
Crofters Commission, and I want to ensure that 
any such election would be an election by crofters, 
not by the whole community. 

On registration of crofts, I welcome the proposal 
for a map-based register, but I feel that there could 
be considerably more boundary disputes than are 
anticipated. It would not be suitable to use the 
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current mapping structures: IACS maps show only 
land use, land-tax maps are wrong in many 
instances and estate maps are not up to date. I 
also think that a structure such as an arbitration 
committee should be put in place so that, if 
boundaries cannot be sorted out within the locality, 
the dispute can go to that committee. 

On speculation, a flaw that has not yet been 
notified or addressed is that land could be bought 
and then given to a nominated holder of the title so 
that the landlord would then lose out on the 
development value of the piece of land that was 
decrofted. That loophole needs to be sorted out. 

The Convener: Next we will hear from Duncan 
Munro, who wants to make a point on estate 
management. 

Duncan Munro: I am a crofter from Dunbeath. 

The estate beside me sometimes takes back 
crofted land and does not relet it. When I have 
gone to the Crofters Commission—this has gone 
on for a number of years—nothing has been done 
about it. Will the bill help by ensuring that estates 
cannot take back crofting land that would be fit for 
crofters? 

The Convener: The point is well made and we 
will certainly consider it in relation to the bill. You 
are concerned about an estate taking land back 
into the main farm. 

Duncan Munro: Yes. 

The Convener: That is a problem for tenant 
farms, too, which reduces the number of new 
entrants. We have considered that in discussions 
on other issues that have come before the 
committee, so we are aware of the situation. 

The next speaker is Donald Macdonald from 
Forss. 

Donald Macdonald: Hello. I am from Forss, 
which is just a wee bit down the road from Thurso. 
I have not read much of the bill—I just saw an 
article in The Press and Journal on Saturday 
about today’s meeting and I was interested in 
coming along. 

I will talk about dilapidated crofts. Crofting and 
farming have suffered greatly since the BSE 
outbreak. I have crofted at Forss for 11 years, and 
the year just past—2009—was the first year, 
because of the euro exchange rate and the price 
of lambs, in which money that was made from the 
croft could be invested back into it. If one third of 
the money from the croft was for feeding animals, 
one third was for improving buildings, roads and 
fences and one third was for profit or whatever 
else was wanted, that would be a nice scenario. 
However, I had never experienced that until the 
past year, and I do not know whether that situation 
will continue. Dilapidated crofts could be a big 

issue. As people become older and less able to 
work their crofts, how can we say that their crofts 
are dilapidated? They might just have no income 
to maintain their crofts. That is a tough issue to hit. 

My other point is about the creation of new 
crofts. I believe that the Scottish Government has 
set aside £10 million for young entrants into 
agriculture. I had great difficulty in entering 
agriculture and was just fortunate enough to enter 
it at the right time. The Scottish Government says 
that £25,000 will be available for a young person 
to enter agriculture. That might buy them half a 
dozen coos and a new tractor, but it is nowhere 
near what is needed to get going, even on a 
smallholding. Why does not the Crofters 
Commission take that up, buy parcels of land and 
do what it did when it bought farms in the 1930s 
before the war, to give people a chance at 
agriculture and farming, with a good tenancy that 
provides the option to buy at the end? That would 
be nice, because I do not see much coming 
through from the £10 million to help young people 
into agriculture. 

The Convener: You have made an interesting 
point—thank you. 

The next speaker is Jim Macmillan from 
Castletown. 

Jim Macmillan: Hello. I have a smallholding 
and a non-croft holding at Castletown. I also have 
crofts in Ardnamurchan. I am—obviously—an 
absentee; we run sheep down there. 

I will pick up on a few points that have been 
made. It was said that absenteeism in Caithness is 
in single figures, but I do not believe that that is 
correct. The figure is certainly well into the 40s. 
The absenteeism figures do not take into account 
grazing shares and sheep-stall clubs. 

I disagree with Mr MacKenzie, who said that 
there are not many viable crofting units. Caithness 
is probably unusual in having many viable crofting 
units. One big issue with the bill is that it has been 
designed around a Camuscross-type situation and 
does not address many issues that full-time 
crofters experience. 

As for the crofting register, I agree with the 
Crofters Commission that part of the problem with 
the system has been that solicitors and crofters 
have not been diligent over the years in informing 
the commission of changes. Much responsibility 
lies with the commission, but it cannot do anything 
unless people inform it. There will have to be 
legislation to ensure that solicitors and crofters 
inform the commission of any changes. 

15:45 
There is also a problem with the registration 

system regarding crofting estates. To make a 
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landlord responsible for registering the crofts on a 
whole estate will render many of the smaller 
crofting estates completely worthless, because the 
costs involved in registering all the crofts on a 
small estate could be horrific. That point must be 
addressed. 

On the matter of speculation, the 10-year ruling 
for clawback will hinder a lot of crofters, certainly 
in Caithness. Many crofters have to use land to 
sell in order to reinvest, especially young guys 
who are starting off. As one or two members who 
are involved in farming will know, the costs of 
setting up are horrific. In this day and age, a 
person going into a croft cannot get single farm 
payment entitlements without buying them, and 
such people will probably not have been eligible 
for funds under the less favoured area support 
scheme—LFASS—over the past few years, 
although we hope that that will change. Stock are 
now back at pre-BSE 1996 prices, so how can 
someone going into a croft buy stock without 
subsidies? Some form of financing will have to be 
considered, be it lending or whatever, probably 
from the crofting commission. If the relevant 
department is doing checks, there is no way most 
young guys can go into crofts without serious 
money behind them. It just cannot be done. Even 
with smaller crofts, by the time a house is built and 
the croft is stocked, grain will be out of the 
question because the guy will be losing money 
hand over fist. The people behind the bill must 
understand what they are trying to achieve. We 
could create a system for new crofts and to get rid 
of absenteeism, but who the hell will be able to 
afford to go into those crofts? Nobody will, under 
the present circumstances. 

You have to consider how you, as legislators, 
see crofting developing into the future. The bill 
represents a big opportunity. There have not been 
many occasions in most people’s lifetimes when 
crofting has gone through such a rigorous 
appraisal. You guys are carrying the can for 
crofting for the next 30 or 40 years, so you have to 
get it right. You are getting only this one chance, 
so I implore you to consider how you are going to 
finance the thing. 

A few things have not really been touched on, 
and I am not sure why they have been proposed. 
For example, I am not sure why the crofting 
commission should get involved with owner-
occupied crofts when the idea is to create new 
crofts. The commission has plenty of work on its 
plate, and such involvement is perhaps not 
needed. It might be fine for small crofts, but why 
not simply bring in a minimum-size rule whereby a 
croft that is below 3 hectares cannot be 
subdivided. To say that all subdivision must be 
approved by the crofting commission does not 
seem right, considering that there are crofts in 
Caithness of well over 500 acres. That just creates 

more red tape at a time when we really do not 
need it. 

There are other points that have not been 
addressed. Crofters who have bought crofts 
previously will already be registered, so the 
registration of the new croft should be 
straightforward, and there should not be any cost 
to those guys at all. On CCAGS grants, I would 
say, “Make your mind up.” People who are not on 
crofts but who come below the original £120 per 
holding rule can get the grants, but an owner-
occupier of a croft cannot, just because they fail 
the means test. The means test is based on the 
national average wage which, for a married 
couple, is £26,000. The majority of people will not 
pass the means test, because most people who 
are crofters at least have a wife out working. If we 
want to develop crofting, CCAGS must be 
available to everybody. 

The Convener: Finally, we will hear from 
Councillor Robbie Rowantree. 

Councillor Robbie Rowantree: I thank my 
colleagues who gave evidence in the first part of 
the session. Several things that I will say will 
basically reinforce or nuance points that they 
made in their submissions. 

One difficulty that I have had with the bill 
process is that it began by being fundamentally 
founded on the Shucksmith report. Shucksmith 
approached crofting in the Highlands from his 
planning background. He saw it as a mechanism 
to solve the problems of the rural housing crisis, 
but that is a fundamentally flawed premise, which 
has caused me concern throughout the bill 
process. Crofting is not the solution to the lack of 
effective registered social landlords in Highland. 
We need to consider the process completely 
differently and from a completely different view. 
Interestingly, both Mr Flyn and I sit on the 
Highlands Small Communities Housing Trust. That 
mechanism is far more useable by communities to 
solve problems to do with social housing in remote 
rural areas than is an approach that tries to make 
crofting fit a model. 

I have visited parts of Germany over the past 
couple of years. Absenteeism and neglect are 
serious issues there as well, particularly in the 
east of that country. They are not unique to 
Highland Scotland by any stretch of the 
imagination, and they tend to be a symptom of the 
unviability of small units. We need to start to 
consider the basis of socioeconomic support for 
agriculture and understand that there needs to be 
buy-in from the public here if they want to see the 
public benefits that flow from small artisanal 
agriculture in rural areas that is underpinned by 
socioeconomic payments. We need a fundamental 
input from the Rural Affairs and Environment 
Committee on how rural payments are made in 
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Scotland and on how the currently inverted 
pyramid can be made slightly more attractive to 
people in small artisanal agriculture. A strong point 
has been made about the great difficulty of 
encouraging new entrants into agriculture because 
of undercapitalisation. That was a problem in the 
time of Burns, and it has not gone away in the 21st 
century. 

An issue that I particularly want to address from 
a council point of view is the current relationship 
between planning application committees and the 
general planning view that is taken by councils on 
the one hand and the Crofters Commission on the 
other. It is quite distressing to end up on a 
planning application committee as a crofter, as I 
am, and suddenly to see what happens to 
submissions from a grazings committee or 
interested crofters in a township. They will come 
along and say, “This is land that could be used for 
crofting and we do not want to see it developed,” 
but a blue pencil line that planners have drawn 
around a settlement development boundary will all 
of a sudden trump anything that the Crofters 
Commission or the local grazings committee can 
say, and that land will end up with unsuitable 
development. We need to ensure that the bill will 
give the opinions of townships, assessors and the 
Crofting Commission primacy over decisions that 
are made under the Town and Country Planning 
(Scotland) Act 1997. I would like that matter to be 
addressed in the bill so that we do not lose land in 
crofting townships to speculative development. In 
itself, that would solve many of our problems. 

The Convener: We have a question. 

Councillor Rowantree: I hate that. 

Peter Peacock: I want to pick up on your point 
about the town and country planning system. 
Would you support the commission, which is one 
factor in the process, being a statutory consultee 
for every planning application, or at least for 
applications that are contrary to the local plan, 
given that it would be involved in helping to 
develop the local plan? Do you have a particular 
view on that? 

Councillor Rowantree: As things stand, 
community councils are statutory consultees for 
most planning developments. There is capacity to 
ensure the involvement of the local assessor, the 
grazings committee or the commission in some 
form. I am not particularly fussy about how that is 
done, but a mechanism needs to be found to 
ensure that the crofting interest in communities is 
represented in the planning decision that is made 
and that the current system, which means that 
decrofting is guaranteed if a person can get 
through the planning system, is removed. The 
process should be more nuanced than it is at the 
moment. 

The Convener: I thank everyone who has 
contributed in the public participation session. 
What has been said will appear in the Official 
Report of the meeting, which we will use when we 
draw up our stage 1 report. 

I welcome the witnesses from the Crofters 
Commission. Drew Ratter is convener of the 
commission and commissioner for the northern 
isles and Caithness, and Nick Reiter is the 
organisation’s chief executive. We will move 
straight to questions. 

During the committee’s evidence session on 20 
January, Professor Jim Hunter made a number of 
comments about the commission’s performance. 
For example, he identified a perceived lack of 
progress with the establishment of the register of 
crofts and said that the issue of absenteeism had 
not been tackled adequately. A number of 
submissions to the committee and people whom 
we have met on our visits have raised issues 
about the manner in which the commission 
undertakes its duties. Would the commission 
representatives like to comment on what we have 
heard about its performance in the submissions 
and in oral evidence? 

Drew Ratter (Crofters Commission): 
Certainly. We subscribe to a philosophy of endless 
improvement, so we are quite happy to be 
corrected and will take serious cognisance of any 
suggestions about how we can improve our 
performance. 

Turning to the fundamental issues, I submitted a 
written response on the register. It was long-
winded and complex, and I do not think that the 
committee would wish me to go through the whole 
of it again, but my contention is that, by and large, 
the commissioners have maintained the register 
according to the legislative guidance on what it 
was for. There has been widespread debate about 
what the register of crofts is. The register of crofts 
has always been seen as an administrative tool to 
be used by the Crofters Commission. My 
contention is that, in that regard, it has always 
been fit for purpose. 

It might be worth making two points. First, the 
register is only ever as good as the information 
that is received. It is a legislative requirement that 
people give the commission information at certain 
key moments, but often they do not. They can be 
subject to a summary report to the procurator 
fiscal, but they either do not worry about that or 
are not aware of it. In any event, information tends 
not to get through. It could be said that that does 
not matter too much when nothing has happened, 
and it is overcome by the fact that when 
something happens and a regulatory decision is 
contemplated, we require the people who have 
applied for a decision to submit accurate 
information. Therefore—I may be offering a 
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hostage to fortune in saying this, but I think not—
decisions are always made on the basis of 
accurate information. 

The commission has tackled absenteeism on a 
number of occasions in its history. There have 
been waves of activity on absenteeism since 
1955. We should remember that taking action on 
absenteeism is quite resource intensive. In this 
country, increasingly it is not possible simply to 
pick up people like draughts on a board and move 
them from place to place. People have legal rights 
and appeal mechanisms are open to them. If they 
have the incentive to do so, they exercise those 
rights and we have to deal with all the 
administration, which takes up a considerable 
amount of time. 

That said, over the past year, on the basis of 
signals from the Government and the Shucksmith 
inquiry, the message that we have got is that 
dealing with absenteeism is fundamental. We are 
in the process of doing that—600 letters have 
gone out to people who are on the register as 
having been absent for more than 10 years and 
we are analysing the responses. Obviously some 
of those letters will have gone to old or wrong 
addresses—there will be errors because of what I 
said before—but we hope that during the process 
we will be able to improve the quality of our 
information and thereby improve our engagement 
with people in that situation. 

16:00 
The Convener: Nick, do you want to add 

anything? 

Nick Reiter (Crofters Commission): No. I was 
going to say something about why we pursue 
absentees, but presumably we will come on to 
that. 

Peter Peacock: Before I ask my question, it is 
only fair that I should declare that, although I know 
some of the people who were on the previous 
panel, and some of those who spoke from the floor 
earlier, I know these two individuals very well 
indeed. I have known Drew Ratter for many years; 
we were councillors in the Highlands and Islands 
for an overlapping period and worked together on 
joint committees a number of times. I have also 
spent time on Drew’s croft trying to learn 
something about crofting. Nick Reiter was a senior 
official at Highland Council when I was the leader 
of the council, so I have also had many dealings 
with Nick and know him very well. 

The fact that I know them very well also means 
that I know that I do not agree with them on 
everything in life. 

The Convener: I was just going to say that I do 
not think that you will be less hard on them—
maybe the opposite—so carry on. 

Peter Peacock: I have not lost my critical 
faculties because of all that. 

I want to ask specifically about the make-up of 
the commission and its current role and work. 
Following the Shucksmith report and 
administrative action by the Government, the 
commission was to focus its activity purely on 
regulation. How different has that made life in the 
past year, if at all? 

Drew Ratter: It has made a significant 
difference. The type of organisation that the 
Crofters Commission is means that more or less 
its entire budget is for staffing. We have very few 
resources apart from hours that we can apply to 
tasks. The fact that the Government permitted us 
to retain most of our staff resource means that we 
have been able to free up enough time to set up a 
specific section that we refer to as the 
strengthening crofting section. Currently, it is 
made up of people who are involved in what we 
call the occupancy initiative. After a great deal of 
thought, analysis, argument and debate, I am 
firmly of the view that the most important thing 
about crofting is occupancy. The key is to have 
people living in remote and fragile communities, 
and I am quite happy to defend that position. That 
is why I am committed to pursuing the current 
initiative. 

We have also reorganised the commission to 
take on board administrative changes that the 
Crofting Reform etc Act 2007 put into law. We 
might now have forgotten, but the 2007 act was to 
be a streamlining act that would reduce 
administration and promote efficiency. We could 
go deeply into whether that has been achieved, 
but we are now attempting to streamline our 
processes so that they follow the legislation’s 
strictures. We have some confidence that we can 
free up a little more time by doing that. That is the 
fundamental change that has been made. 

Nick Reiter: Another task for the new 
strengthening crofting team, which is still in 
development, is to do with our new status as a key 
agency under new planning legislation. That is still 
very much in its infancy. We are still discussing 
with the relevant local authorities how it will work, 
and it has some bearing on the point that 
Councillor Rowantree made about the interface 
between crofting and planning decisions. 

Peter Peacock: I want to look into that a bit 
more deeply. Other administrative action in the 
past year has given the commission’s 
development function to Highlands and Islands 
Enterprise. As I recall, the budget was very small; 
it was about £150,000 or thereabouts. 
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We heard a bit of evidence earlier—and we 
have picked up similar evidence on our travels—to 
suggest that it is paradoxical that at the very time 
that the commission is becoming democratically 
elected, the power to influence the development of 
crofting has been removed and given to a non-
democratically elected body that does not have a 
single crofter on its board. That is a Government 
policy and I will not ask you to comment on it 
specifically. However, if you had a development 
function, which might be built around community 
mapping or planning of a sort, would that detract 
significantly from your ability to continue to 
regulate, or could you in future accommodate both 
a development function and a regulatory function? 

Drew Ratter: It would depend on how the new 
legislation develops, if it is passed. If we are to 
have elected representatives of the crofting 
communities, I would prefer them to have power 
over something that could contribute to the 
development of their community. That would 
attract a better type of candidate. If people are to 
be elected to a body that is purely a regulator, in 
effect they will be standing for election to operate 
arcane and complex legislation and to make 
decisions that could sustain appeals to the 
Scottish Land Court. This is simply my opinion, but 
if there were a broader remit, you might attract a 
different type of candidate. 

You asked whether our having a development 
function would detract from our ability to do X, Y 
and Z. As far as I know, everybody in all 
organisations is busy all the time. That means that 
people have to be doing either one thing or the 
other. I would argue that, at the moment, our 
staff’s time is filled up with regulation. If they were 
required to do more, operational planning every 
year would have to be adjusted accordingly. At the 
moment the Crofters Commission is statutorily 
required to deal with each regulatory application 
within a period—it has no control over how much it 
does as far as that goes. 

The Convener: Having been a councillor, I 
know that we are used to having to press the 
buttons on our microphones ourselves, but here 
you get it done for you—just leave them alone. 

John Scott: I have a question for Drew Ratter. 
Peter Peacock asked about the development 
function and the regulatory function working 
together. Would there not be conflicts of interests 
in that? 

Drew Ratter: Between the development and the 
regulatory functions? 

John Scott: Yes. 

Drew Ratter: No. I would have thought that they 
were complementary functions. We do not 
necessarily need to hark back to this, but one of 
the fundamental aspects of the Shucksmith report 

was that crofting development bodies should be 
set up to deal with that kind of thing. I would like 
crofters to be involved in that sort of thing one way 
or the other. 

Nick Reiter: We have not really defined what 
we mean by development. At one end you could 
talk about something like the croft entrant scheme, 
which is in effect a grant scheme, which we used 
to run with HIE money as well as local authority 
money and our own money. There is a role 
somewhere between the development function 
and the regulatory function, which has perhaps 
fallen between two stools, which we might call the 
mediation function. In some cases, that can be 
time-consuming, but when you manage to broker 
some sort of agreement that sits well with the 
community, you can avoid the need for regulatory 
action and possible appeals and so on. There is a 
resource issue there. The mantra of every chief 
executive is, “If you gave us more resources we 
could do more.” There is perhaps a lacuna—
perhaps something has gone missing. There are 
staff in the commission who used to do quite a bit 
of that work who cannot do it now because there is 
no time. Perhaps that needs to be thought about. 

Peter Peacock: It is interesting that you raised 
that point, because we had a conversation this 
morning about the potential role of mediation in 
resolving local conflicts or disputes or preventing 
them from brewing. What is that role and is it part 
of the regulatory process or of some wider 
community development process? 

Nick Reiter: It can be either or both. The 
system of local plans could be considered a form 
of mediation in that the aim is to get the 
community—including crofters, landlords and 
others—to agree about which bits of land in a 
crofting area are suitable for new housing and 
which bits should be protected because they have 
more agricultural value. However, there are also 
more localised cases that are not addressed by 
planning. For example, there can be disputes 
about common grazings or what happens when a 
croft is decrofted or part decrofted or there are 
apportionments or whatever. In such cases, it can 
be helpful to have discussions before somebody 
makes an application on a matter and somebody 
else objects. It might well be possible to bring 
people together—I will not use the phrase “ to 
knock heads together”—in a way that avoids 
regulation and possible appeals to the Land Court. 
I could give any number of cases as examples. 

The Crofters Commission and the proposed 
crofting commission are not the only bodies that 
could be involved in mediation, but I reiterate that 
it is sometimes possible to save a lot of hassle, 
pain and public expense by getting into such areas 
sooner rather than later. 
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Elaine Murray: You will be aware of the 
proposal for members of the crofting commission 
to be elected. I will not ask you to define how that 
process should work, but there has been some 
concern about who should be eligible to stand for 
election and who should be eligible to vote. Do 
you have any advice that you wish to offer on 
that? 

Drew Ratter: We could discuss what system we 
would have in a perfect world, but in general 
terms, the election of a regulator is an unusual 
phenomenon in this country. In America, police 
chiefs, sheriffs and so on are elected, but in this 
country the sheriff court is not elected. An elected 
regulator and tribunal would be a new departure 
for this country. 

I find it difficult to see how the electorate could 
be constituted other than by giving a vote to each 
registered crofter. That is feasible. As with the 
compilation of most electoral registers, there 
would have to be a certain number of attempts to 
communicate with people and they would have to 
be asked to confirm whether they are registered 
crofters of good standing. 

As for who they will elect, I do not see that the 
bill places many limitations on that. It does not 
state that it must be crofters who are elected. It 
appears to me that the electorate will be able to 
elect whomsoever they choose. However, giving 
votes to registered crofters is the most likely way 
in which to constitute an electorate. That means 
that aspiring crofters—people who would like to 
get into the crofting system—will necessarily be 
excluded, but I do not know how they could be 
included. 

Elaine Murray: Another concern that was 
raised with us is that most of the people who 
register are men rather than women. If that is the 
case, there could be an equalities issue. Earlier 
evidence suggested that only those who are on 
the electoral register and eligible to vote should be 
eligible to stand, as is the case with the election of 
councillors, MSPs and everybody else. Is there an 
equalities issue, in your view? 

Nick Reiter: We have some figures on that. We 
looked at some 14,500 crofters. I have to say that 
we do not know the gender of about 500 of them 
because the figures are based on searches, and if 
someone is a doctor or whatever, we do not know 
their gender. However, we know the gender of the 
vast majority, and the overall balance is 2.1 men 
to 1 woman, so about a third of registered tenants 
are women. 

One caveat is that we register crofts and not 
crofters, so if somebody is a registered tenant of 
three crofts, they will appear in the figures three 
times. There is a way in which to identify each 
crofter individually, but it is quite labour intensive 

because each tenant does not have an identity 
number as such. 

We do not know about dates of birth for about 
two thirds of them because we do not normally ask 
for dates of birth, although we do when, for 
example, there are two Iain MacDonalds, one of 
whom is the father and the other the son, and we 
would use their dates of birth to distinguish 
between them. That information is not currently 
held for everybody on a registered croft. Certainly, 
there is an imbalance of approximately 2.1 men to 
1 woman. The ratio is pretty consistent throughout 
the four large areas that we use for administrative 
purposes. In each of those four areas, the ratio 
does not vary much between 2.1 and 2.3. 

16:15 
Drew Ratter: The demographic is quite narrow 

because the average age of crofters is in the 60s. 

Elaine Murray: You were talking about who 
should be eligible to vote: it is one vote per crofter. 
If a crofter has three registrations, they would still 
have only the one vote—they would not have 
three votes. 

Drew Ratter: I suppose that that is up to the 
Parliament. 

Elaine Murray: Yes, with reference to your 
recommendation. 

Nick Reiter: It depends where you put the 
border. 

Drew Ratter: It would not be out of the question 
to give people who have three crofts three votes if 
Parliament so chose. It is up to you. 

The Convener: Does Bill Wilson have a small 
point to make? 

Bill Wilson: No, it is okay. 

Liam McArthur: We have had evidence to 
suggest that the interaction between the 
community right to buy in the Land Reform 
(Scotland) Act 2003 and the rights of crofters 
under crofting law is not reflected in the bill as well 
as it might be. Sir Crispin Agnew suggested that, 
although it does not appear to have been 
considered in the drafting of this bill, one measure 
that could be introduced would be to make one of 
the appointments to the Crofters Commission a 
representative of crofting landlords, presumably a 
community landlord. If we had had more time, we 
might have been able to put the question to the 
previous panel. It would be helpful to hear your 
views on Sir Crispin Agnew’s point that crofting 
law does not take into account the role of 
community landlords under the 2003 act. 

Drew Ratter: Law in general does not 
distinguish between one type of landlord and 
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another. A landlord is a landlord is a landlord. I am 
neither a parliamentary draftsman nor a lawyer, 
but to try to find a mechanism to distinguish 
between good and bad landlords sounds pretty 
tricky. 

Bill Wilson: Just tricky? 

Drew Ratter: I am trying to be nice here. 

Liam McArthur: You do not see a value in 
having in the bill a requirement that one of the 
appointees to the commission be a community 
landlord representative. 

Drew Ratter: It does not trouble me 
tremendously much. For interest, most of the 
current commissioners are crofters, but one of 
them is a small farmer who owns some tenanted 
croft land, so we have a croft landlord among the 
current commissioners. It is not absolutely clear to 
me what would be achieved by your proposal 
given that commissioners are required to interpret 
the law and make decisions commensurate with it. 
Commissioners are not there to represent crofters 
or landlords, nor do I think that it is reasonable for 
them to do so. If commissioners attempted to 
make decisions on that basis, I fancy that they 
would be struck down on appeal fairly briskly. 

Liam McArthur: The argument that Scottish 
Government officials put to us earlier in the 
process on why a certain proportion should be 
elected and appointed was precisely to secure a 
particular representative mix of skills, experience 
and so on. That seems to run slightly contrary to 
what you say. 

Drew Ratter: Not entirely. It is true that interests 
have to be represented when we are dealing with 
crofting, but the reason why I think that an 
appointed element should remain is there is a 
significant public interest, for which the minister is 
responsible, that requires to be represented. I 
think that that is slightly different from representing 
a sectoral interest. 

Nick Reiter: I agree with that and would add 
that the public interest, plus the emphasis on skills 
and experience, might be what should guide 
ministers the most in deciding whom to appoint. In 
other words, the minister may want to see who 
has been elected and, to a certain extent, use the 
appointment process to fill any obvious gaps in 
experience, knowledge and skill sets. For 
example, an appointment can fill the gap if none of 
the elected people can speak Gaelic. If we start to 
fetter the process, we may find that ministers 
appoint on the basis of interest when they should 
be looking at least as much, if not more so, at 
skills, experience and knowledge. 

Drew Ratter: It may be worth looking at how we 
got to where we are. In the early days of the 
Crofters Commission, there were significant 

landowners on it. The first commissioner for 
Orkney and Shetland I can remember was Robert 
Bruce, who was the owner of one of Shetland’s 
largest crofting estates and actually a very good 
commissioner. The position shifted entirely from 
that mix due to pressure from the Scottish Crofters 
Union, when it was a serious organisation in the 
late 1980s. It ran a massive campaign to get more 
crofters on to the commission, which it did with 
enormous success, to the point at which pretty 
much everybody who has been a commissioner 
over the past decade has also been a crofter.  

Nick Reiter is correct in what he said. These 
days, it is coincidental that commissioners are 
crofters—they are appointed through Nolan 
interviews. There is something to be said for 
appointment through a rigorous interview process, 
and it permits the minister to look for 
complementary skills. If he or she should choose 
to appoint a landlord to the commission, it does 
not need to be through a piece of legislation; they 
can choose to do so. 

Peter Peacock: Will you clarify one point? You 
mentioned public interest and what is almost the 
minister’s duty in the appointments process. Were 
you implying that the convener of the commission 
should always be appointed by the minister? 

Drew Ratter: Yes, I believe that they should. I 
think that I can say that without speaking from 
interest because, obviously, I will be gone by the 
time that such a decision is made. I am not looking 
to bolster my own position, but I believe that the 
minister should make that appointment. 

Peter Peacock: Is that because of the 
minister’s accountability to Parliament and the 
need to have a connection to the convener? 

Drew Ratter: That is my view. 

Peter Peacock: Okay. 

Liam McArthur: Sorry to interrupt, but we had 
some debate about that point in the earlier 
evidence session. Do you believe that the 
appointment should not be on the 
recommendation of the commissioners for 
ministerial sanction? 

Drew Ratter: I would make the convener a 
ministerial appointment. The minister could 
appoint the convener from either outwith or within 
the people who are elected—I make no comment 
on that—but I think that the proper mechanism 
would be to make the link through the Parliament, 
as Peter Peacock said. 

Peter Peacock: I will move on to the question 
that I was going to ask. One of the controversial 
proposals in the bill is to give the commission, for 
the first time, powers to charge for its services. If 
you are a crofter who applies for a decrofting, 
apportionment or whatever, you might end up 
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paying anything up to £3,000 for the transaction. 
Given that Parliament has imposed on crofting the 
need for crofters to apply to the commission for 
decrofting, apportionment and assignment, is 
there any justification for the crofter having to pay 
for that? 

Drew Ratter: I can see both points of view. At 
the moment, there is no power to charge, so it is 
not something that we have had to consider. 
Some regulatory applications and decisions create 
an asset of considerable value for the person who 
has applied and gained from whatever the 
regulatory outcome is. I can see that an argument 
could easily be made to say that, having made a 
significant benefit from that, such people should 
repay the public purse for the process that has got 
them that benefit. It will not be a popular 
argument, but I try to be as fair minded as I can. 

Peter Peacock: An underlying concern that I 
have picked up about the proposed charging 
regime relates not just to the individual cost to 
crofters but to the possibility that the Government 
might effectively freeze its grant-in-aid 
contribution, which is also part of the proposal, 
and allow charges to be increased so that the 
budget can be balanced. That concerns me for 
two reasons. First, I was very surprised to find that 
the financial information that you gave to the 
Finance Committee contained not one pound sign. 
After all, as Nick Reiter said earlier, it is almost the 
bounden duty of chief executives to plead for more 
money. 

However, given that there is no such figure and 
that, according to its financial memorandum, the 
Government clearly thinks that you can do the 
increased work that you will be asked to do at no 
extra cost—something that, I have to say, I am 
sceptical about—my worry is that if, as a result of 
having to carry out more work with a fixed budget, 
the new commission starts with an underlying 
deficit, it will have to use fees to balance the books 
and to fund the work on absenteeism, the register 
or whatever. I would be surprised if, somewhere in 
the background, you had not considered a number 
of scenarios based on what the outcome of the bill 
might be and begun to work out what each might 
cost. If you have, I would certainly be interested to 
hear about such work. Would you be able to give 
us any detail on it after the meeting? 

Drew Ratter: Whereas the ethos behind the 
previous bill was to reduce and streamline 
regulation and make things more efficient, the 
fundamental basis of this bill is the belief that 
crofting requires more regulation. Given that the 
Crofters Commission budget is made up entirely of 
staff and labour costs, having to carry out any 
extra work will obviously cost more. Nick Reiter 
will probably be able to furnish members with 

more detail, but we have certainly modelled 
various scenarios in that respect. 

However, in the end, we did not put any figures 
in our submission because, as the debate went 
on, we became convinced that we would have to 
set out multiple scenarios in it. The fact is that 
everything will depend on the new commission’s 
plan, which, of course, can be vetoed by the 
minister. If the agreed plan simply says, “We’re not 
going to do very much,” it will not cost very much, 
but if it says, “We’re going to do X, Y and Z,” which 
will mean dealing with hundreds more cases of 
various kinds, it will clearly cost a great deal more. 
Unarguably, one way of raising the money would 
be to use the charging mechanism, if it existed. 

Nick Reiter: I start from the realistic point that, 
over the next few years, new resources are going 
to be very hard to come by. As a result, the real 
choice facing the crofting commission is not how 
we get more resources but what we do with our 
existing resources. That will be largely determined 
by two factors. First, some of our actions will be 
purely reactive. With regard to the duty on the new 
crofting commission to make a determination 
within 28 days on all applications for consent to be 
absent, I have to say that, if we received 700 
applications in the first year, we would not be 
doing much else but dealing with those—unless 
the plan that the new commission had drafted, had 
consulted on and then had agreed by the minister 
stated that such applications would be dealt with 
by giving three years’ grace, except in terrible 
cases. In other words, the plan could mitigate any 
effects and ensure that certain decisions could be 
taken very quickly. 

In fact, the same applies to all the provisions in 
the bill. If the commission wants to go into great 
detail in every single case—many of which will be 
reactive and triggered by applications rather than 
by the commission going out and doing 
something—it will struggle and will have to 
manage demand. The danger is that if demand is 
high and a lot of applications come in, the 
proactive work—which might include work on 
neglect and misuse, about which you have heard 
a lot this afternoon—may have to take a back seat 
until the other things have settled down. 

16:30 
We can work out roughly how much staff time is 

needed for certain types of cases based on how 
we currently work, which may not always be the 
most efficient way—some efficiency savings may 
be available. It is hard for us to say how much of 
the work the commission will be able to do, 
assuming that it has to work within its existing 
resources. We currently deal with around 1,000 
applications per year. The bill provides for 
ministers to decide which types of applications 
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might attract a charge, so we are probably not 
talking about full cost recovery because there is a 
huge variation in cost in dealing with different 
types of application. 

A simple application might go through with no 
objections, in which case the process is 
straightforward and does not cost a lot. The other 
extreme is an application that attracts a lot of 
objections, in which case a hearing may have to 
take place, the SGRPID officer has to carry out an 
inspection, and it could end up in appeal. 

Charging for applications might or might not 
contribute to the costs but, as Drew Ratter said, 
we need staff. Taking on staff involves a long-term 
commitment. We cannot vary our staff on a month-
by-month or six-monthly basis, especially as they 
must be highly trained. 

The work will be a challenge, and it will need to 
be prioritised. One of the big dangers is that 
expectations may be raised that the new crofting 
commission will do all the work, all at the same 
time. That may not be possible. 

Peter Peacock: That is interesting. I hope that 
you can send us details of the scenarios that you 
have worked out—I fully accept that those may not 
emerge, but it would be interesting to see that 
work. 

The one thing that is clear from what you have 
said is that what the Government says will 
happen, which is that the commission will do 
exactly what it does today plus its new duties, will 
not come about either at more cost or by the 
commission doing less of its current work in order 
to accommodate the new work. 

Nick Reiter: I would qualify that slightly by 
saying that the issue is how much can be done 
within a certain timeframe. Eventually, it can all be 
done, but it might involve a big peak of work at the 
beginning followed by things tailing off. It will need 
to be managed very carefully. 

Peter Peacock: One complaint that we 
constantly pick up about the commission is that it 
takes for ever to do things now. If the new crofting 
commission takes for ever plus for ever, that will 
not bring it into great repute early in its life. 

Nick Reiter: Again, that comes back to the plan. 
In a sense, the issue is how much effort the 
Government and the crofting communities want us 
to put into each case. We have heard about 
absentees today; I will leave aside the debate 
about occupancy versus usage. We have sent out 
600 or 700-odd letters to people who we think 
have been absent for 10 years or more, and we 
have started to get letters back, which give a huge 
range of reasons for and explanations of what has 
happened, what is happening or what will happen. 

It is hugely time consuming to go through each of 
those cases in great detail. 

It would be open to the new crofting commission 
to say, “No, we are not going to do that—we will 
have policies that will allow many of the cases to 
be either deferred or decided very quickly.” If the 
commission decided on those sorts of policies, it 
could get through a lot more work, but that would 
mean changing the way in which each case is 
dealt with. 

John Scott: You mentioned that there are 
around 700 cases of absenteeism. Is that figure 
not slightly low, given the level of absenteeism that 
we have heard about and discussed today and the 
fact that there are 15,000 crofters? Is it not more 
likely that the case load involves several thousand 
cases rather than several hundred? 

Drew Ratter: The only number that we can 
work with is in the teens of hundreds. We have 
sent letters out to absentees of more than 10 
years’ standing whom we know about. As I keep 
emphasising, we can only know what we know. 
We can operate only on information that we 
receive one way or the other. It is certainly 
possible that the number of absentees exceeds 
700. As things stand, if an application that relates 
to any of the regulatory aspects comes in, we 
have no choice but to process it. We also have 
limited choice as to how we process it because, as 
Peter Peacock said, people say that things take an 
endless amount of time. Many of the lawyers I 
know think that decrofting is eye watering. All the 
time spent on it is time that the Scottish Parliament 
inserted into legislation. There are statutory 
periods for X and statutory periods for Y. It is 
difficult to telescope any of this kind of activity. 

Elaine Murray: We have heard arguments that 
there should be additional statutory provision for 
assessors, including a requirement that they be 
elected. We heard in evidence on 10 February 
that, in some areas, some assessors are elected. 
We heard today that it can be difficult to attract 
people to stand as assessors because, to 
paraphrase, they might be seen as the community 
snitch. How are assessors formally appointed at 
present and what is their role? Should there be 
statutory provision for the election of assessors? 

Drew Ratter: We need to go through a few 
years of history first. When work started in 2002 
on what became the 2007 act, the Crofters 
Commission was told that it should cease to be 
active in the communities. The act says that the 
commission “may appoint” a panel of assessors—
it is one of those “mays”. Since the area 
commissioner function was abolished, the panel of 
assessors was systematically run down on the 
basis that something new would be introduced. 
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By the time I became chairman of the 
commission—I later turned into a convener—the 
2007 act was in place. It was clear that some of 
the proposals to change that sort of thing were not 
going to be enacted, so I concluded that it would 
be a good idea to revitalise the panel of 
assessors. I convened a small group of 
representatives from the Scottish Crofting 
Federation and the Crofters Commission to figure 
out a way of doing that. As I said, the legislation 
says that the Crofters Commission “may appoint” 
a panel of assessors, so there was a mechanism 
to make appointments. However, we arrived at the 
conclusion that they should be as nearly elected 
as possible. In effect, crofting is organised broadly 
according to a soviet system whereby we have 
crofters, they elect their grazings committees and 
those committees then appoint assessors. The 
only appointed people in this system are 
commissioners. 

We set up a mechanism and a call was made 
for assessors to come forward. At that time, I was 
extremely keen that the age and gender balance 
in the assessors network should be improved 
because, prior to that, they were pretty much all 
men and pretty much all very old. We achieved a 
great deal and got a good response. I dispute that 
there was a poor response. The panel of 
assessors for the crofting counties is almost 
complete; there are very few vacancies. A 
considerable number of younger people and 
women expressed an interest in becoming an 
assessor. The panel of assessors is now an 
extremely effective body and I am quite surprised 
by the amount that assessors do for no reward. 
These are people who act as part of the Crofters 
Commission’s information-gathering system and 
give their views without fear or favour. I admire 
them. 

Some other mechanism could be devised for 
electing assessors. We could certainly eliminate 
the requirement to appoint and instead build an 
electoral process. However, I cannot see that the 
process for selecting the assessors would be 
much different. Whether they have them or not, all 
crofters need grazings committees because 
crofters have a considerable asset in their 
common grazings. The grazings committees are 
the statutory bodies that manage them. Grazings 
committees should exist and be active 
everywhere, although that is not the case. If the 
Government wanted them to be active, it would at 
least instigate a level playing field as far as access 
to schemes is concerned and enable common 
grazings to be included on the same basis as 
individuals, which has never happened. However, 
it seems likely that grazings committees will still be 
elected by crofters and I think that the committees 
should then have a role in electing assessors. I am 

reasonably satisfied that that system provides a 
good representative body. 

Elaine Murray: We heard some evidence that 
people would not consider standing as an 
assessor because there would always be a 
suspicion that they had somehow favoured one 
part of the community over another. 

Drew Ratter: As I tried to say earlier, that is 
inevitable when an assessor gives their views. It is 
an aspect of crofting regulation in general. One of 
the Crofters Commission’s functions is to be a 
body with which people can get angry. When a 
decision is made, someone gets what they want 
and someone else does not. If an assessor is 
involved, there will therefore be somebody who 
thinks that the assessor is a good guy and 
somebody who does not. That is inevitable. 
However, I repeat that the panel of assessors for 
the crofting counties is more or less complete. 
There is a small number of vacancies, and they 
are mainly in areas where there are low levels of 
activity. The proof of the pudding lies in the fact 
that we have assessors. 

Elaine Murray: Okay. 

Drew Ratter: May I add one more thing about 
that? It is something that nobody appears to have 
noticed. Almost all public organisations that I can 
think of would give their eye teeth for an expert 
volunteer network. That is something that exists in 
very few places, and we have it in exemplary form 
in the network of assessors. 

The Convener: The Crofters Commission’s role 
as a Government adviser on crofting matters is 
clearly stated in the Crofters (Scotland) Act 1993. 
The bill removes that role from the list of the 
commission’s functions and its function to act as 
an adviser would not be explicitly stated. It would 
have a duty to publish an annual report, which 
would be laid before the Scottish Parliament. What 
advice has the Crofters Commission given the 
Scottish Government on that? How does the 
Crofters Commission see its advisory role in 
future? 

Drew Ratter: The Crofters Commission 
responded to various requests for information 
during the development of the bill. I see its role as 
being to give dispassionate advice rather than to 
be responsible for the development of legislation. I 
would regret it if the Crofters Commission was not 
the adviser on the year-round, normal operation of 
crofting, because it is the body that is most 
intimately involved with crofters and it has a body 
of expertise and knowledge that does not exist 
elsewhere. 

On a general point about the governance of the 
United Kingdom, civil servants see themselves as 
the exclusive advisers to ministers and they are 
jealous of that role. That is not a comment on 
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anybody in particular. It is just how government 
works. 

Nick Reiter: We are a particularly strange 
organisation, in some ways. I am in a strange 
position because I am a civil servant and I am also 
chief executive of the Crofters Commission. I am 
answerable to my sponsoring division as regards 
the organisation’s finances and staff management 
ahead of also being answerable to our convener 
and commissioners on those aspects, so there is a 
dual role in that respect. 

At present, commissioners would certainly 
expect to have a role in advising the Scottish 
Government on all matters that pertain to crofting. 
The crofting commission will be a slightly different 
creature because the majority of the 
commissioners will be elected and will therefore 
have a constituency, so a different dynamic might 
need to be taken into account. The question that 
that leaves hanging in my mind is this: if the 
crofting commission is not going to advise 
ministers on crofting, who will do that? 

16:45 
The Convener: Okay. Liam, do you want to 

move on to talk about the register of crofts? 

Liam McArthur: We have heard various 
opinions about the map-based register. Yesterday, 
there seemed to be a bit of a question mark over 
whether we should bother with it. Today, as you 
will have heard, the first panel seemed to accept 
the value of a map-based register, although the 
witnesses had deep reservations about how the 
bill proposes to implement it. What is your view of 
the short, medium or long-term benefits of such a 
register? 

Drew Ratter: As was said earlier, in the past the 
register was maintained as a working tool for an 
organisation and, broadly speaking, while nothing 
is perfect, it has been capable of carrying out its 
functions. There is complex mapping technology, 
which did not exist a few years ago, that allows a 
vast amount of information to be stored in map-
based form. I am sure that having something of 
that type will have value. 

Liam McArthur: Is that an administrative value, 
or do you see value in it for individual crofters and 
crofting communities? 

Drew Ratter: As far as I can recall, the original 
reason for setting up a map-based register was to 
create a register of leases so that crofters could 
use their leases as collateral when they were 
borrowing. I can see that that is a very good 
reason for having an exceptionally accurate map-
based register. 

Nick Reiter: If the new register as proposed in 
the bill goes ahead, we will still need to do pretty 
much everything that we do at the moment. 

Liam McArthur: You do not think that your work 
would decrease. 

Nick Reiter: No, a map-based register will not 
reduce our workload because we still have to have 
the information. As the casework comes in and we 
deal with it, we will still need the information. We 
could gather additional information if necessary. 
We could do the first stages of processing for the 
Registers of Scotland, as proposed in the bill. How 
much extra work that would be would depend—the 
devil is in the detail of how much checking of 
discrepancies we would need to do and all the rest 
of it. What we do at the moment is largely what we 
need to do to be able to process our applications. 
We have started doing quite a lot of mapping. We 
are using digital mapping, and it is building up as 
we go along. However, unlike what we do at the 
moment, digital mapping has no status in law. It 
cannot prove where the boundaries of so and so’s 
croft are; it is just to allow commissioners to make 
decisions on applications. 

Liam McArthur: You heard the concerns that 
were expressed earlier that the bill as drafted 
means that there will be an incremental process 
whereby certain neighbour crofters will only find 
out about the allocation of a boundary when it has 
already been set. As a result of today’s evidence, 
the committee has been taken with the notion of a 
community-based mapping exercise, partly, I 
suppose, because some of the mediation that you 
mentioned earlier in response to Peter Peacock’s 
question might come through that process. Would 
a community-based mapping process make your 
life easier? 

Drew Ratter: We have a geographic information 
system at the Crofters Commission and we have 
produced quite a lot of mapping, which we regard 
as a good extension to the existing toolkit. 

We must bear in mind what a crofting tenancy 
actually is. We regulate crofting, and the system 
has turned into a hybrid system and so on, but 
essentially the Crofters Commission was set up to 
regulate the tenanted system of agriculture. A 
crofting tenancy is not really a territorial unit; it is, 
essentially, a bundle of rights and duties. At the 
same time as a crofter acquires rights and duties 
to do such and such on their inby croft, they 
acquire rights to do such and such on the common 
grazing. For most of the things that crofters do, an 
understanding of exactly where the boundary lines 
go has never been desperately important. Some of 
the people to whom you spoke earlier described 
how they come to accommodations with their 
neighbours. 
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Liam McArthur: One of the concerns that was 
raised yesterday, when we visited crofters in 
Caithness, was that the current arrangement is 
working fine—it is pragmatic and solutions are 
reached—and that the process of mapping a 
register could flush out new antagonisms. 

Drew Ratter: Mapping would probably be 
difficult. If you look down on a crofting township 
from a high place, you will usually see that, 
although the dykes originally followed contours or 
went around the stones, at some point a fence 
was driven straight through the middle of the 
zigzags. I am not sure how that sort of thing could 
be dealt with except through some kind of 
community mapping exercise. That is an 
interesting idea. 

Nick Reiter: Mapping will take time and, while it 
is being done, we will still need to deal with 
applications. We will still need to use the basic 
information on a registered croft, which is normally 
only about acreage, ownership, tenancy and any 
other matters that we require to know about in 
order to process an application. For an 
apportionment, we need a certain amount of 
detail; however, for some applications we do not 
need a map at all. 

Drew Ratter: We are talking about boundaries 
that are defined by streams and burns, which 
move all the time. I had somebody trying to define 
something according to where a peat bank was 
although, during its life, the peat bank had moved 
by 2ft or 3ft every year. Bear that kind of thing in 
mind. 

Liam McArthur: I have a final question. It is 
perhaps unfair, but I have not visited your croft, as 
Peter Peacock has, so I feel under no obligation to 
be fair. Another concern that was raised yesterday 
was about where the register will reside, however 
it is arrived at. The concern is that, were it to 
reside with the Registers of Scotland, it would 
either duplicate the information that the Crofters 
Commission already has, or be taken out of the 
crofting counties, where it would be far more 
appropriate for it to be retained and managed by 
the Crofters Commission. Do you have any view 
on that? 

Drew Ratter: Online access to the digitised 
information on the map is the key issue. I would 
not care where the register was held as long as 
people had free access to it. As a crofter, I would 
be aggrieved if I discovered that I had to pay to 
gain access to it. I would like to be able to go 
online and look at it whenever I felt like it. 

Liam McArthur: You have better broadband 
links than many of my constituents. 

Nick Reiter: I agree with Drew Ratter. There 
must not be duplication. If the register goes ahead, 
it behoves the Registers of Scotland and the 

commission to ensure that there is no 
duplication—that is a no-brainer. The keeper of 
the records is an expert in what he does and it 
seems perfectly sensible for him to keep the 
register. If he wants to send us some of his fees, I 
will not say no to that. 

John Scott: Which mapping system would you 
prefer? You say that you require only an indicative 
mapping structure. Would you prefer to base your 
map on IACS, or would you use the 1911 inland 
revenue maps or the 1886 maps? Where would 
you start? Would you combine all three and, 
where there were no discrepancies, use that as an 
agreed base? 

Drew Ratter: I am completely satisfied with the 
IACS maps of the land that we have on my unit at 
home. They show the land that I think that I 
have—I have no argument with them. That is only 
my personal opinion, but IACS seems a fairly good 
base from which to start that kind of mapping. 

John Scott: The problem is that not everyone’s 
land is mapped for IACS. Only 5,000 out of the 
15,000 crofters are IACS mapped. Nevertheless, 
that could be a starting point. 

Drew Ratter: Can that really be right? 

John Scott: I believe so. That is what we are 
told. 

Drew Ratter: I do not know any crofters in 
Shetland who do not submit an IACS application 
form. 

Nick Reiter: That is Shetland, though. 

John Scott: We are not there. 

Drew Ratter: They do not get any money if they 
do not submit an IACS application. [Laughter.] I 
am confused. 

John Scott: We have been told that about 
10,000 crofters are not mapped because only 
5,000 are, and Nick Reiter said that there are 
about 15,000 crofters or thereabouts, so it follows 
that 10,000 are not mapped. 

Nick Reiter: There are about 18,000 crofts. 

John Scott: There are 18,000 crofts? 

Nick Reiter: Crofts, as opposed to crofters. 

Drew Ratter: There are more than 12,000 
crofters, I think. 

Nick Reiter: Some crofters have more than one 
tenancy. 

We have to start with what is available. I have 
heard rumours that other maps have been made. 
In the 1970s, the agricultural staff did a huge 
exercise in mapping Scotland; I do not know what 
happened to those maps or how detailed they 
were. If I were starting the process, the first thing 
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that I would want to do was look at everything that 
is available, even if it is out of date. The more 
information we start with, the less we will have to 
reinvent. 

The Convener: So if we were to go to a 
community-based register, starting from the 
community rather than using trigger points, a 
community would have to be able to sit down with 
the landlord’s maps, the IACS forms, the land 
registers and all the other maps so that it gets 
some commonality and a map of the area that will 
be used by all. If you say that you have maps for 
your purposes but the community has agreed a 
map for its township or whatever, that still means 
that different bodies are using a proliferation of 
maps. Surely that is not the purpose of a register 
of crofts. For example, you have been tasked with 
creating a register of crofts, and presumably you 
have some outline of croft boundaries. Would the 
Crofters Commission, through the local assessor 
or whatever, be prepared to give its information to 
the community so that that could be one of the 
starting points for getting the register together? 

Drew Ratter: Our register is publicly available, 
so we certainly are prepared to do that. However, 
in most cases, it is a written description of the 
croft, rather than a map. It does not delineate the 
croft, it describes it. 

The Convener: But it would be very useful as a 
tool. 

Drew Ratter: Of course, and of course it would 
be available. That information is available to 
anyone who is trying to put it together. I hope that 
everyone who holds information will make it 
available. The final outcome would have to be 
something that had a thumbprint on it and could 
be accepted by all. 

The Convener: Bill Wilson has a particular point 
about ransom strips. 

Bill Wilson: Sometimes I get the feeling that the 
committee finds a new set of maps at every 
evidence session. 

I have a quick question that I hope will speed 
things up. Were you present during the earlier 
discussion of ransom strips? 

Drew Ratter: I have heard Derek Flyn give a 
very good description of the potential problem with 
ransom strips, and what he said could be true. I 
talked earlier about how boundaries wiggle around 
and are then straightened out. Conceivably, areas 
could be missed out and the landlord could 
discover that they own land that is not croft land 
and, if they were a very bad landlord, they might 
use that as leverage to achieve some aim. I had 
not thought about it before, but when Derek 
described that at the meeting in Inverness I was 
convinced by his reasoning. 

Bill Wilson: So you think that ransom strips are 
a problem. Does that apply to you, Mr Reiter? 

Nick Reiter: I do not feel qualified to comment 
on that, I am afraid. 

Peter Peacock: I have one small query. I want 
to be clear that you are being non-territorial when 
you say that it does not matter where the register 
is. It could be kept by the keeper, but the problem 
with that is that the keeper has to be self-financing 
by law, and therefore fees have to be charged 
somewhere. The Crofters Commission is not in 
that unfortunate position. If you were asked to 
keep a map-based register using all the sources, 
whether or not it was community based, would you 
be able to do that? 

17:00 
Nick Reiter: We would only be able to do that if 

we had additional resources, but there is no 
reason in principle why we could not do it. We 
already have some of the expertise and we are on 
the brink of putting the register of crofts online 
anyway. I suppose it depends on what the register 
is for. There is a certain logic in its going to the 
keeper if it is used in the same way as other 
records that are kept by the keeper. If it used as 
the basis of proving where the boundary of a 
property is, there is a certain neatness in all the 
information being with the same person. 

Peter Peacock: You have opened up another 
point. From your point of view, having a map-
based register would be of assistance purely as a 
means of regulation. That would be its only 
function. 

Drew Ratter: We should bear it in mind that 
there is a huge difference between compiling the 
register and keeping it. To keep such a thing just 
requires us to have a computer server that 
enables it to be searched online and a technician 
who maintains the computers and sees that they 
do not break down. Keeping the register and 
permitting free access to it by people who need it 
would not be difficult for us to do. 

Peter Peacock: I want to move on to where 
crofters live relative to their crofts. You heard 
some of the earlier debate about that. To be frank, 
from my point of view—I probably speak on behalf 
of some other members of the committee, if not all 
of them—one of the most intractable issues that 
we have encountered is the question whether the 
problem is absenteeism or neglect. I suppose that 
the answer depends on what we regard as the 
central purpose of crofting. Is it about providing 
housing and a place to live in remote communities 
and about sustaining those communities or is it 
essentially about agriculture? What are your views 
on the 16km limit in the bill? Also, is the issue 
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absenteeism, neglect, or both? Where do you 
stand on that? 

Drew Ratter: I have thought a lot about the 
16km limit. A trigger point or event of some kind is 
necessary, and I would just leave the proposed 
limit alone. It simply triggers a look at or a 
discretionary consideration of something. It does 
not trigger action. If you do away with it, what 
would you replace it with? Would it be the greatest 
distance that someone can fly in a day in a 
helicopter, or 50 miles? It is extremely difficult to 
come up with something that is unarguable and 
will not just be seen as arbitrary, so I would leave 
it at 16km, with the background that it does not 
trigger action; it simply triggers attention. 

I am clear—and my view is broadly shared by a 
great number of people—that the fundamental 
thing that crofting has achieved historically is to 
help to maintain communities of people in areas 
where they would not otherwise be. The 
comparison is often made between the environs of 
Stornoway in Lewis and the straths of Sutherland, 
where the land was much better but people were 
cleared off it so that sheep could be introduced, 
and now there is nobody there. 

What intrigues me is that the people who say 
that the issue is neglect have also, without doubt, 
said at various times in their lives that one of the 
strengths of crofting is that it maintains 
communities. In my view, those statements are 
incompatible. If there is a public benefit to be 
achieved by crofting, it is in securing and 
strengthening rural communities in the areas 
where it runs. I do not think that it is in maintaining 
efficient agriculture. If we wished to maintain 
efficient agriculture, we should abolish crofting 
immediately, because it is not a good tool for 
promoting what we regard as efficient agriculture 
in today’s world. 

I am quite happy to see what we are doing at 
the moment as an occupancy initiative. In my 
view, if we achieve anything, it will be to bring new 
people into communities to support medical 
services, shops, post offices and rural schools. If 
the crofting system can achieve that, it will achieve 
a very big thing. I am quite clear about where I see 
the priority. 

Peter Peacock: I hear what you say, but I just 
want to be clear about that. You are not against 
taking action on neglect, but your position is that 
you would give primacy to maintaining population, 
which is affected in some way by absenteeism. 
Might land use provide the test of whether an 
absence was significant? 

Drew Ratter: The 2007 act sort of defined 
positive use of the land, and the bill will provide a 
broader definition. I certainly feel that land use is 

fundamental to crofting activity, but land use can 
be of many different kinds. 

Let me explain the problem that I see with 
tackling occupancy, on which we are striving 
forward. The Crofters Commission—and any 
future commission, whatever it might be called—
might have significant powers to deal with 
occupancy, to measure whether it is achieving that 
and to operate whatever sanctions are permitted. 
However, as far as I can see, neglect is measured 
by the GAEC—the good agricultural and 
environmental condition—which is applied to all 
land managers in Scotland and enforced by the 
SGRPID. I find it inconceivable how another 
mechanism could be devised that would deal with 
neglect and perceive more immediately whether 
the land was being neglected. If farmers—who, 
like crofters, are governed by the GAEC—
contravene the GAEC by slaughtering raptors or 
whatever, they lose a proportion of their single 
farm payment. Would a totally separate system be 
set up whereby crofters who were found guilty of 
contravening the GAEC would lose their crofts? I 
do not find that conceivable. Dealing with neglect 
should be done but it is extremely difficult. 

Peter Peacock: That is helpful. 

Another point that has come out in evidence is 
that local people often know about absenteeism, 
which might not be a particular concern in some 
communities but is a very real concern in others, 
where young people who want to take up crofting 
are unable to get access to a croft. How does the 
commission currently find out about absenteeism 
so that it can begin to take action against 
absentees? How will that happen in the future? 
Equally, what are the trigger points for taking 
action on neglect? The bill will provide a 16km 
trigger point, but neglect might be an issue even if 
the crofter lives within 16km of the croft. 

Drew Ratter: For neglect, the trigger point is 
that the commission must receive a complaint. 
Speaking from memory, I think that the complaint 
can come from a landlord or a grazings committee 
or neighbouring crofters. Since that was 
established under the 2007 act, I think that we 
have had three complaints about neglect. Of 
those, two were certainly attempts to settle 
grudges. 

On action to tackle issues of occupancy, I 
should stress that no one so far has had any 
action taken against them in any shape or form. 
People have been asked only to communicate 
with the commission to clarify their status and to 
tell us about their plans. The only information on 
which we can base action is an analysis of the 
register as we hold it at the moment. For a short 
time in the 1990s, the register was almost entirely 
accurate. The problem is that, when people 
stopped endlessly combing through it, the register 
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started to deteriorate. As it is unclear where the 
register is deteriorating, we need to comb through 
it—but we need not go into that at the moment—
as the register is the source of information. The 
only future source of information will be 
improvements in the register, which will be based 
on information that we manage to glean through 
such correspondence and information as people 
choose to give us. 

Peter Peacock: Rather than your having to wait 
for a complaint about neglect, would it be better for 
the commission to have a duty to inspect or to 
make arrangements to inspect land from time to 
time, so that the community did not necessarily 
have the burden of having to complain? 

Drew Ratter: Again, we would need to assess 
whether there was going to be parity with all other 
agricultural units. In fact, that process exists at the 
moment in so far as SGRPID does periodic whole-
farm inspections, which fall on crofters and 
farmers equally. That process of inspection is 
nothing to do with the Crofters Commission, 
though. 

Peter Peacock: But would it assist your ability 
to tackle the issue of neglect, about which people 
are clearly concerned, if you were under a duty to 
inspect? 

Nick Reiter: Removing the onus that is on 
communities, neighbours or grazings committees 
to make complaints would help. The current 
system is not workable, for reasons that we have 
heard. I agree with the view that we need to 
separate the issue of absenteeism from that of 
misuse and neglect, because on the whole the two 
issues are not intimately linked. People sometimes 
tend to think of them as one issue, but they are 
separate issues, for sure. I agree with Drew 
Ratter’s point, although whether the main public 
interest is in promoting crofting for occupancy or in 
doing so merely for the productive use of the land 
is ultimately a political decision rather than one for 
someone like me. Personally, though, I think that 
the public interest is served by both aspects. 
However, occupancy has made a big difference 
over the years in many communities, including my 
own. 

In principle, if there was an independent way of 
assessing misuse and neglect that did not involve 
people having to make complaints against their 
neighbours, that would be more likely to yield 
much more information. Whether and how much 
action could be taken, whether communities 
should have a say in where it is taken and what 
resources might be needed to take it are bigger 
questions. 

Peter Peacock: You said earlier, Drew, that 
crofters often do not tell you about changes for the 
current register. Under the new proposals, 

including the 16km limit, there would be a duty to 
seek the new commission’s consent to be absent. 
How would you check whether people had done 
that? Have you thought about that at all? 

Drew Ratter: We have. I do not think that we 
are going to become a private detective agency, 
going around inspecting 18,000 crofts at regular 
intervals. That would have massive resource 
implications for a start. On my watch, the 
commission will not become an agency that 
endlessly peeps in at people’s windows to check 
up on them, if I can help it. To an extent, we will 
have to continue to be dependent on people giving 
us information when it is their duty to do so or 
when they look at the register online and say “Oh, 
that’s not right. I must tell the commission.” I hope 
that more of that kind of thing happens. 

Nick Reiter: Ultimately, the register of crofts will 
still be the central source of information in 
determining who is or appears to be absent and 
cross-referencing to see whether someone has 
applied to be absent. As somebody put it the other 
day, the we-know-where-you-don’t-live approach 
is not one that we will have to pursue with great 
vigour. We will have to use the information that we 
have and, to an extent, rely on people to look after 
their own interest. For many absentees, it may 
well be in their interest to apply for consent. I 
submit that before doing that they will look 
carefully at the commission’s plan, which 
presumably will give them some indication of the 
sorts of ground on which they might expect to get 
consent. 

17:15 
The Convener: I am conscious that time is 

marching on. Questions and replies should be as 
brief as possible. Bill Wilson has a quick question. 

Bill Wilson: I will be brief, convener. Over the 
past five years, how many absentee crofters has 
the commission told that it will give their tenancy to 
somebody who lives locally? 

Drew Ratter: A considerable number. I do not 
have that information in my head, but we can get it 
for you. 

John Scott: We have discussed most aspects 
of neglect. What is your view on the proposed 
exception to the definition of neglect when a 
crofter refrains from activity because they are 
conserving flora and fauna on their croft? How can 
that be monitored and enforced? I appreciate what 
has been said about whether it is an issue for 
SGRPID. 

Drew Ratter: I would resist the proposal unless 
somebody was involved in a recognised scheme 
with recognised objectives. The issue is a serious 
one for agriculturalists in the Highlands and 
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Islands, most of whom have entered into contracts 
with the Government to conserve and improve 
biodiversity. That seems to have been completely 
disregarded, particularly in the Pack report. The 
matter is quite simple: if someone was 
participating in a scheme that had measurable 
objectives, that would be fine; if they were just 
doing it on their own, it would have to be regarded 
as neglect. 

John Scott: You would say that it was neglect. 

Drew Ratter: If they were not refraining from 
activity as part of a recognised scheme, it should 
be defined as neglect. 

John Scott: So, provided that they quoted the 
scheme number— 

Drew Ratter: Especially if the fences were 
falling down. 

John Scott: Thank you. I am taken by your 
belief that the proposals will not impose a huge 
burden on SGRPID. If only 5,000 out of 18,000 
crofters are in receipt of IACS payments, I suspect 
that there are 13,000 crofts that are not subject to 
the GAEC regime and that are, therefore, not 
being inspected. You have suggested that 
SGRPID should carry out the inspections—that is 
fine, but that will impose a cost burden on 
SGRPID, as that is almost as many inspections as 
it would carry out for the whole of Scottish 
agriculture. 

Drew Ratter: Indeed. I have heard about the 
number of crofters who submit IACS applications 
and the number of crofters who do not, but I have 
never seen that set down by someone who swears 
that it has been audited and is absolutely correct. 

John Scott: That is probably something that the 
committee needs to find out. 

Drew Ratter: I think that you should get the 
audited figures from somebody. They just do not 
sound right to me. 

John Scott: I agree with you. 

The Convener: Let us move on to the 
regulation of development on croft land. 

Bill Wilson: The bill will provide additional 
grounds on which the commission can refuse a 
decrofting application. How will that affect your 
decision making? Should you be a statutory 
consultee on all planning applications for croft 
land? Should there be a presumption against 
development on croft inby land? 

Drew Ratter: We should use the existing 
system better. We are now a key agency, although 
the Government has not so far told us what a key 
agency is. The Planning etc (Scotland) Act 2006 
requires a high level of consultation, and crofters, 
crofters’ organisations and grazings committees 

must engage in that process. We can support 
them in their considerations, but they must identify 
locally important land and be on the record as at 
least trying to get that land zoned as land that 
must not be built on. That is the key in the 
beginning. 

When I became the chair of the commission, 
having been a councillor for a long time, I was 
acutely aware of the importance of the planning 
system. I spent quite a bit of time, in the first few 
months, going around councils in the Highlands 
and Islands, talking to their planning chairs and 
senior planning officials. That approach was 
strongly welcomed and we have had further talks 
with them. 

One of the things that I would be inclined to do, 
which is under consideration—it is purely a policy 
thing—would be to require people to obtain 
decrofting before they acquired planning consent. 
Broadly speaking, what we are doing at the 
moment is farcical. We handle decrofting 
applications as full applications because we have 
to. In almost 100 per cent of cases in which there 
is already planning consent, we have to grant 
decrofting. There is a whole lot of wasted effort 
there. We have attempted to refuse applications 
for decrofting with planning consent when we feel 
that those applications are not conducive to the 
croft and the community, but the Scottish Land 
Court said explicitly that it did not expect the 
Crofters Commission to set itself up as an 
alternative planning authority. Trying to reinvent 
the wheel there would be pretty much madness. 
We should attempt to use the existing legislation 
and processes in such a way that, in the end, land 
is appropriately zoned. Planning consent on land 
that is zoned for housing is pretty uncontentious, 
but crofters should have their voices heard at an 
earlier stage, and should be able to identify land 
that they do not wish to be developed.  

Bill Wilson: In simple terms, you would want to 
say, “You can’t get planning permission for 
anything until you have decrofted.” 

Drew Ratter: Yes. I would.  

Peter Peacock: The proposals in the bill will 
allow you to refuse to decroft, even if there is 
planning consent. As you have said, you are a key 
agency, and that will develop over time. It has 
been put to us on occasion—it has certainly been 
put to me over the years—that it would be helpful 
if the commission had a power to comment on any 
individual planning application; perhaps it should 
be a duty—perhaps the commission should be a 
statutory consultee. I concede that that would be 
difficult for every planning application—it would be 
a lot of work. On the other hand, given that you 
are a key agency in the development of the local 
plan, if you were a statutory consultee on any 
application that was contrary to the local plan, 
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would that assist the commission in protecting 
crofting land, which has been the topic of much 
debate in the past? 

Drew Ratter: I believe that it would because if 
the local plan was developed according to how I 
have outlined, people would have had their say 
and the areas that they had mentioned would have 
been been zoned. It would be extremely 
reasonable and helpful if we could comment on 
specific cases in which planning was being 
granted on land that had previously been zoned 
for no development. I would value that power.  

The Convener: Bill Wilson has a question on 
succession.  

Bill Wilson: One of our recent witnesses 
noticed that there is some difficulty with 
succession in cases in which either a crofter has 
left no will or there are technical difficulties with the 
will. Are you satisfied with the way in which the law 
on succession works, or have you come across 
problems? 

Drew Ratter: Succession can be complex. Our 
basic premise is that as croft land that is let by a 
landlord is bare hillside, all improvements are 
improvements by a crofting tenant and their 
predecessors. Therefore, there has to be a 
mechanism to allow crofters to pass that to 
whomever they choose. If they are intestate and 
an heir is identified, that is a legal matter and it is 
not really for me to comment.  

Liam McArthur: In paragraph 10 of schedule 2 
to the Crofters (Scotland) Act 1993, on the 
statutory conditions, it states: 

“The crofter shall not do any act whereby he becomes 
apparently insolvent within the meaning of the ... 
Bankruptcy (Scotland) Act 1985.” 

We have had a submission suggesting that that is 
no longer equitable in the present day, when it is 
possible to be discharged from bankruptcy within a 
year, and that a landlord has an absolute right to 
remove a crofter under the statutory condition in 
paragraph 10. It would be interesting to know 
whether you can recall cases of landlords 
dissolving tenancies as a result of bankruptcy, and 
if you have a view on whether that should be 
addressed in the bill. 

Drew Ratter: I do not recall a case where that 
has happened. It seems a bit harsh, I have to say. 

Nick Reiter: It seems a very harsh punishment 
for a particular sector when others would not suffer 
the same. It is inconsistent. 

Drew Ratter: If the croft is defined as an asset, 
that is a totally different story. It does seem a bit 
harsh that the landlord has such an option when 
the tenant could subsequently be discharged from 
bankruptcy. 

Liam McArthur: Within a year. 

Drew Ratter: Yes. 

John Scott: Are you saying that the value of a 
tenancy, if it has a value, should not be taken into 
account? 

Drew Ratter: That is a totally different question. 
I was not really trying to comment on what 
happens when a tenancy is valued as an asset. 
This is a very specific situation in which the 
landlord can dissolve the tenancy because the 
tenant has been declared bankrupt. I guess that 
that is when the tenancy has not been valued as 
an asset; it is just sitting there and the landlord 
takes the opportunity to boot the tenant out. They 
are two different scenarios. 

The Convener: As members have asked all 
their questions, I thank the witnesses for their— 

Nick Reiter: Can I make one brief point? 

The Convener: Yes. 

Nick Reiter: Several witnesses, including Sir 
Crispin Agnew, recommended that the bill could 
look at simplifying the appeals process. The 
Crofters Commission would support that whole-
heartedly. It would make the process easier for the 
appellant, the Crofters Commission and the public 
purse. 

Drew Ratter: I am glad that Nick got that in. The 
current situation of making appeals through stated 
cases is an utter nightmare, and it puts the 
Crofters Commission in a position where it is 
almost acting as defence counsel against itself. 

I thank the committee for this opportunity. It has 
been a perfectly agreeable experience. [Laughter.] 

The Convener: I hope that that does not mean 
that we have not quizzed you hard enough. 

Drew Ratter: No, I would not say that. 

The Convener: I thank you very much for your 
attendance. If there are any issues and evidence 
that you need to give us as a result of this 
meeting, please share it with us as soon as 
possible so that it can inform our future evidence-
taking sessions. 

That concludes today’s meeting, ladies and 
gentlemen, but before I close the meeting, I put on 
record our thanks to the management and staff of 
the Weigh Inn for their hospitality. I also thank the 
clerks, Scottish Parliament information centre and 
others who have helped to set up the meeting. It is 
quite an operation to take a meeting of the 
Parliament outwith the Parliament. I also thank 
broadcasting, security, the official report, the press 
office and anyone else who I have left out. Thank 
you all for helping us to make this a successful 
meeting. 
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The committee’s next evidence session on the 
bill will take place on Tuesday 2 March when we 
will be in Lerwick. Details of the arrangements for 
that meeting will be published on the committee’s 
website over the next few days. 

Again, thank you all very much, and safe home. 

Meeting closed at 17:28. 
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GOVERNANCE 
PROPOSALS mainly ok, but Chair elected by Commission Members 
Registered Crofters only to have vote – or a member of the household of a 
registered crofter – one vote per household?  
Local assessor networks elected by crofters, same as for Commission 
 
CROFTING REGISTER 
 
CC statement “CC stated that it neither the resources nor the power to compel, 
people to provide the information needed  to bring the register up to date” this 
confirms my suggestion that substitution of “shall” for “may” in appropriate 
instances in crofting legislation would obviate this problem and many others. 
Statement by John Scott at Thurso 23rd Feb “only 4,000 crofters claim IAACS” does 
not necessarily equate to 4000 crofts, many crofters will have more than one croft 
and even if there are only 4,000 crofts  that will be a useful start to the mapping 
exercise. 
There are estimated to be around 18,000 crofts occupied by 10,000 to   
12,000 crofting households with a population of around 33,000 
 
HOUSING SUPPORT 
ALREADY COVERED 
 
 
GENERAL COMMENTS 
Point has already been made that adding to, and further complicating legislation will 
do nothing other than kill off crofting, which at the end of the day is simply seen as a 
nuisance and a “Pebble in the shoe” That it has maintained a viable population in 
remote rural areas and an attractive and vibrant landscape seems to be ignored or 
considered unimportant and a means to divert support from mainstream farming.  
Despite the fact that crofting and farming have the same basic principle, that is to 
produce food, whether that be crops or livestock, they are very different because of 
the land on which they operate. If you have the opportunity to look at any of the 
crofting areas in the North you will see for yourselves what I mean.  Almost without 
exception the crofts will have been reclaimed, by hand, from land which sheep 
farmers could not make a return even on a large scale.    
Current support systems penalise this quality of land because it is unable to support 
large numbers of livestock or produce grain.  
COIC report analysed SFP payment per hectare in agricultural parishes and found 
that average payments ranged from £10 to £100 per hectare in Highlands and 
Islands and Southern Uplands and from £100 to £300 in Eastern and Southern 
Lowlands.  
I have personally done an exercise on LFASS payments in Caithness and 
Sutherland which showed the average payment per hectare in each parish, when 
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added together and averaged over each County, resulted in the payment for 
Sutherland of £9.36 per ha and for Caithness £29.10. 
With your permission I would quote from the “SPICe E briefing  provided by 
the Scottish Government setting out some background information on 
changes in crofting activity between 1982 and the present time. 
 

• Between 1982 and 2007 on holdings of less than 30 hectares in the crofting 
counties, the cropped area of land fell by 49%. The area of oats fell by 83%; 
potatoes by 79%; Barley by 46% and stock feeding crops by 51%. 

• Grassland for grazing increased by 47% and grassland for mowing reduced 
by 24% between 1982 and 2007 

• And from ColoC 2008 
• In the HIE area, the number of ewes dropped by 18% (from 1,185,256 to 

971,442) between 2001 and 2006, representing 86% of the decline in overall 
Scottish ewe numbers, indicating a a significant regional factor. There was an 
accelerated in numbers between 2006 and 2007 when they dropped by 6% in 
the HIE area (compare3d to 3.8% for Scotland as a whole) from 971,442 to 
916,248. 

These figures reinforce my claim that the reduction in cropping was almost entirely 
due to the withdrawal of the cropping grant which supported the cultivation and 
growing of crops, primarily oats; potatoes and turnips and Swedes, this reduction, in 
turn leading to a detrimental effect on the loss of variety in the appearance of the 
countryside. 
Poor returns on store lambs and wool production have had an effect in reducing 
numbers in sheep production, as will increasing levels of regulation and form filling.  

   
The point which I cannot emphasise strongly enough is that more and more 
legislation will do nothing for crofting unless there is support for those who genuinely 
wish to croft. I appreciate that your remit is not to consider support for crofting but an 
improvement in the level of support for crofting will be the vital ingredient required to 
renew the crofting ethos. There will be opportunities in the forthcoming discussions 
on changes to CAP schemes, to bear in mind what I have said and consider 
supporting our claim for fairer treatment.  
The Pack report has recognised that there are anomalies in the present support 
system and perhaps we should use this opportunity to devise a totally separate and 
different form of support for crofting with full and proper involvement of crofters in the 
design and implementation  
 
Thank you for the informal and very courteous manner in which we were given the 
opportunity to present our views on the future for crofting. 
 
 
Alistair Maciver 
26th February 2010 
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I may have inadvertently misled the Committee when I said the number of absentees 
in Caithness was in single figures. It is the percentage of absentees in Caithness 
which is in single figures. This should not detract from the point – best demonstrated 
in the table on page 23 of the SPICe Briefing - that there is clear correlation between 
absenteeism and the availability of employment within a daily travel to work distance. 
An absentee – however that term may be defined – who can demonstrate an 
intention to return to the croft at some time should not be faced with stay away and 
lose the croft or return to unemployment. 
Removal of such an absentee will simply churn croft tenancies. 
 
At present a sub-tenant has no right to compensation for improvements. One 
approach to the problem of a long sub-let would be a returning absentee – who will 
benefit from a croft being kept in good heart - should be responsible for the 
compensation for improvements by a sub-tenant. A record would be made of the 
croft at the commencement of the sub-tenancy and only improvements suitable to 
the croft would attract compensation. 
 
 
Part 3 of the Bill is directed at residency, misuse and neglect of crofts. 
 
Part 3: crofters. 
There is no merit in the proposals in Part 3 as they affect crofters 
 
It achieves nothing that could not be achieved by enforcing the provisions, including 
the Statutory Conditions, of the present 1993 Act. 
 
A crofter, as the tenant of the subject of the lease – the croft – occupies the croft as 
of right. 
 
The removal of a crofter deprives that crofter of a possession – the lease – falling 
under the ambit of Article 1, Protocol 1. 
 
The Scottish Land Court is generally held in high regard by crofters. It is a practical 
court which can apply judicial knowledge to proceedings before it. It is ‘user friendly’ 
and is particularly suited to deal with party applicants. 
 
Removal of a crofter should be by application to the Land Court. 
 
The interposing of the Crofters Commission to remove a crofter will result in the 
majority of cases being appealed to the Land Court. 
In 1933 crofts were included in smallholdings. 
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‘’- - it is noteworthy that the Case Law is as extensive as it is, when it is 
remembered how few smallholders have sufficient money to pay for the 
expense of litigation.’’ 
Scott  The Law of Smallholdings  1933 

Nothing has changed. 
 
On a practical note how many appeals to the Land Court under the Stated Case 
proposals could the Crofters Commission afford to lose – or even win - before the 
cost becomes a major constraint on their decision making? 
 
The provisions, as they affect crofters, in Part 3 are not necessary to achieve the 
objectives relating to residency, misuse and neglect and should be dropped from the 
Bill. 
 
 
Part 3: owner-occupier crofters. 
There is some merit in the proposals at 19B and 19C read together. 
An owner occupier does not occupy the croft as of right. 
The owner cannot be his own tenant so is not a crofter having the protection of the 
Crofting Acts. 
At the present time the owner is only occupying the croft because the Crofters 
Commission has not asked for letting proposals. 
 
Under the Bill as proposed, the owner-occupier has a legitimate expectation – no 
more – that if sections 19B and 19C are complied with the Crofters Commission will 
not ask for letting proposals. The corollary is that failure to comply with sections 19B 
and 19C will result in the Crofters Commission asking for letting proposals. 
 
An owner who is asked for letting proposals is not being deprived of a possession 
falling under the ambit of Article 1, Protocol 1. 
The interference with the expectation under Article 1, Protocol 1 pursues a legitimate 
aim in that crofting is based on tenancy. 
The asking for letting proposals falls to the Crofters Commission. 
Right of appeal should be directly to the Land Court. The evidence stacking up 
against the Stated Case procedure would seem to be overwhelming. 
If a knowledgeable and prudent potential purchaser of a croft was fully aware of the 
restricted right of occupancy and the letting provisions then this could be a factor in 
speculation. 
 
If the owner-occupier crofter was required to comply with the relevant conditions 
applying to crofters then much of Part 3 of the Bill would not be necessary to achieve 
the objectives relating to residency, misuse and neglect and could be dropped from 
the Bill. 
 
 
So no Part 3 for crofters and much modified Part 3 for owners who may become 
owner-occupiers 
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Can I please expand on a few points I raised at today's meeting: 
 

1. The Murchison report has indicated that tenant-only no-right-to-buy 
crofts are feasible under current legislation with help from the Land 
Court.  I would prefer to see formal recognition of such holdings in the 
new legislation. 

2. Such recognition would encourage the creation of new crofts as 
landowners would not be saddled with the burden of new holdings 
being immediately bought up and sold on – very important from the 
perspective of benevolent Community Landlords trying to retain young 
people in their communities.  The way things are being diluted down, it 
would also make the new legislation worthwhile for this point alone, 
and complement the croft-creation initiative of the previous Act.  Private 
Landowners could also be urged towards croft-creation by 
sophisticated adjustment of the Local Authority Valuation system, with 
suitable sticks and carrots. 

3. The essence of crofting has always been about tenancy – those who 
do not wish to be part of the system can currently de-croft their 
holdings and move completely into the free market system.  Those who 
are owner-occupiers have the benefit of security for bank lending, and 
the ability to sell plots for development, and are in a privileged position. 
 Due consideration must still be made for those who adhere to the 
original principles of tenancy. 

4. Further to this point, the tenant of a no-right-to-buy holding, by 
adhering to the original traditions of the crofting system, is deserving of 
support under CCHGS and should be eligible, regardless of 
geographical location, for the full support of that scheme. 

 
Jim McGillivray 
23 February 2010 
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CROFTING REFORM (SCOTLAND) BILL 

SUPPLEMENTARY SUBMISSION FROM THE CROFTERS COMMISSION 

FURTHER COMMENTS ON POSSIBLE COST IMPLICATIONS FOR THE 
CROFTING COMMISSION OF THE CROFTING (REFORM) BILL 
PROPOSALS

1. When the Crofters Commission gave oral evidence to the Rural Affairs 
and Environment Committee (RAEC) at its meeting in Thurso on 23 
February, the Committee asked for some figures to expand on its written 
evidence to the Finance Committee and its oral evidence at the meeting 
about the potential cost implications of the Bill proposals. 

2. As was made clear, it is very difficult to produce any firm figures, since any 
additional costs or savings will depend on a variety of as yet unknown 
factors. This includes: 

- the policies and procedures adopted by the new Crofting Commission, as 
will be laid out in their Plan; 

- the level of “demand” in terms of applications (including the proposed new 
Application for consent to be absent; 

- any efficiency savings which could arise from changes in procedures; 
- the details of new tasks, in particular what if any significant additional work 

might accrue to the Commission as a result of the new Crofting Register. 

3. Given those uncertainties, what the Commission has done in this note is 
to look at the average staff time taken for existing tasks and attempted to 
apply them to the new set of circumstances which would arise from the 
Bill’s proposals. The main resource the Crofting Commission would need 
is staff time. Different tasks would be undertaken by different staff. We 
have shown impact primarily in terms of overall Full Time Equivalents 
(FTE), which is 220 working days per year. Given the variety of tasks and 
grades, putting a pecuniary figure on this is harder, but as a very rough 
guide we have uses £25,000 (salary and oncosts); though this figure 
needs to be used with caution. 

4. As described to the Finance Committee and noted in our oral evidence to 
the RAEC, there are 3 areas where potential significant work would need 
to be addressed by the Commission. These are described below. 
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The Crofting Register

5. The key issue for the Commission arising from this Part of the Bill is the 
extent to which it would introduce tasks over and above those which are 
already undertaken as part of our existing regulatory and register of crofts 
work.

6. Section 6 of the Bill appears to require amendment to the existing 
processes currently undertaken when a regulatory application is received.  
At present the register is consulted on receipt of a regulatory application 
and the relevant details of the registration would be checked at that time.  
The proposed process will add some additional work on receipt of an 
application, but we would need to clarify in particular the precise nature 
and scope of the “consistency check”, and of any fee-handling work.  

7.  If all of this work represents tasks over and above existing tasks, then a 
rough estimate might be as follows: 

8. For all 1300 cases, we might allow 1 hour additional work equivalent to 
about 0.8 FTE or about £20K. It is likely that the new Commission could 
absorb this with a close review of procedures agreed with the Keeper.  

9. However, should the Commission be expected to undertake detailed work 
on discrepancies, then the amount of additional work could be significant. 
For example, assume that for 20% of cases the Commission needs to 
check the history associated with the croft to ensure that the ROC is 
accurate. As this may frequently involve considerable research into old 
files, as well as other forms of research,  it is estimated that this checking 
process could require, say, 6hrs on average. 260 x 6hrs = 1560 hrs or 
around 1FTE or about 25K. On top of the 0.8 FTE mentioned above, this 
might prove to be harder to absorb within existing resources. 

10. One area of additional work is the requirement under Section 11 of the Bill 
for the Commission to notify persons mentioned in subsection (3) of that 
section. The amount of work involved in this process will vary with each 
case, and whilst the applicant will be required to provide the details of 
neighbouring tenants and the landowner, the Commission will need to 
confirm these details to ensure all necessary persons are notified. It will be 
vital for the new Commission to devise an efficient but reliable method to 
ascertain this information, to avoid generating a considerable amount of 
investigative work. If a satisfactory system is not put into place, we could 
envisage at least 1 FTE or £25K being required to be allocated to this 
task.

11. In assessing these impacts we are assuming that no significant 
investment will be needed in Information Technology in order to achieve 
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compatibility with the Registers of Scotland systems. It is further assumed 
that the Keeper will retain all of any fee charged for registration; and that 
the Commission will not normally be charged a fee for accessing 
information on the new Register of Crofts. 

Consent to be Absent

12. Section 22 of the Bill allows absent crofters or owner-occupiers to apply 
for consent to be absent from the croft.  Subsection (5) requires the 
Commission to make a decision on such an application within 28 days. 

13. The main concern here is one of capacity to deal with a large “pulse” of 
applications. There could be significant one off pressure on the 
Commission associated with this duty.  Currently the Commission is 
resourced, through the new Strengthening Crofting team,  to taking 
absentee action on about 150 cases per year, and the Commission has 
control over the workload management.  Under the new proposals the flow 
of work into the Commission could become reactive as a result of 
absentee tenants requesting consent from the Commission to be absent.  
In these circumstance the Commission would, under the Bill proposals, 
have a duty to take action in 3 steps with each step being allocated tight 
statutory time limits. As a result the Commission may face workload 
management pressure (which it might to a certain extent mitigate through 
employing and training additional staff on a short term basis.)

14. There are currently 1462 tenants known to be in this category and the 
work load pulse will depend on the percentage that apply for consent at 
any one time.  In the event of an initial pulse arising, the workload would 
likely thereafter settle to a relatively steady rate.

15. So the short to medium term impact on the Commission would depend 
critically on the flow of applications for consent. Currently the estimated 
average for dealing with an absentee case is 7.5 staff days. On that basis: 

Number of 
applications in a 
year

FTE required Rough Cost 
equivalent above 
existing allocation 

100 3.5 Within existing
allocated staff 

200 7 £50K
300 10.5 £138K

16. One key unknown here is how the new Commission’s Plan might propose 
to deal with applications for consent to be absent, in terms of the policies 
and considerations which would inform the Commission’s decisions on 
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when and on what conditions to grant consent. This could significantly 
affect the average amount of staff time required. 

17. Once any initial pulses had been overcome, the workload would likely 
settle to a relatively steady rate. Crofts will continue to change hands 
which would mean that there would always be a number of new 
applications for consent each year: our best guess is that there might be 
around 300 such cases per year. 

18. There are currently 5 FTE staff allocated to absentee work (which is 
largely pro-active). Any increase on this would represent either a 
requirement for additional staff or diversion from other key work. However, 
it should be noted that once any peak of demand had been passed, the 
amount of resource needed would diminish. 

Misuse And Neglect  (Breaches Of The Statutory Conditions)

19. Section 26 provides details on the Enforcement of Duties of Crofters and 
Owner Occupiers while 26 B sets out the process for dealing with 
Suspected Breaches of Duty. These relate to the statutory conditions of 
tenure defined in Section 5 of the Bill. 

20. The Bill significantly changes the Commission’s role in terms of neglect 
and misuse from the current situation as provided in the 2007 Act. At 
present the Commission only acts when a complaint is received, and the 
decision making body is the Scottish Land Court. The Bill introduces a 
new duty on the Commission, that it must, unless they consider that there 
is good reason not to, give the relevant person written notice informing the 
person that the Commission consider that a duty is not being complied 
with.

21. Based on similar types of action under current legislation, the cost per 
case is on average about  22.5 hours work resulting in an estimated cost 
of £338 for the initial work of investigation, preparation of report and 
decision.

22. Follow up work should it be decided that a breach has occurred will 
require an estimated 2 additional days work adding a further £225 
resulting in an overall estimate cost of for a confirmed case of misuse or 
neglect to £563 per case. 

23. It is extremely difficult to estimate the number of cases we could expect to 
deal with in any one year. Furthermore, it is unclear how the Commission 
would identify potential cases of neglect and misuse.  As a guide it is 
estimated  that of the 18,000 registered crofts, 14,000 are occupied and 
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some 8-10,000 worked.  This suggests that the number of crofts 
potentially misused or neglected could be substantial .

24. At the time of writing the Commission has not allocated any definite 
resources to this type of work, largely because under the present 
legislation work on misuse and neglect is reactive, dependent on 
complaints which have not been forthcoming. However we are currently 
considering how some staff time might be redeployed for this.  It does 
appear that the new Commission would be able to choose the pace at 
which it addressed this work, but without dedicated resources allocated to 
it progress would risk being slow. 

CONCLUSION 

25. The pragmatic view for the new Commission is that it is unlikely that 
significant additional resources will be available. Given the uncertainties 
mentioned above, our best estimate is that the main issue will be one of 
capacity. The new Commission should be able to accommodate the Bill’s 
proposals in terms of its structure and areas of expertise, but the big 
question is how much of each task it will be able to deliver in a given time. 
“Demand”, in terms of applications received, will be a major determinant 
here. It may also be that the Commission will see a peak of work in its first 
two or three years followed by a steadier stream thereafter. What is clear 
is that the new Commission, in looking at its policies, procedures and 
priorities in its Plan, will need to take its resource constraints fully and 
realistically into account. 
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SUPPLEMENTARY SUBMISSION FROM THE CROFTERS COMMISSION 
 

[Clerks note: this submission is in response to a question asked during the 
Committee’s meeting on 23 February 2010 about how many absentee crofters 
has the Commission told that it will give their tenancy to somebody who lives 
locally.] 
 
Further to our exchange of emails yesterday, in relation to the second item, I 
should clarify that what the Convenor meant was that during the course of the 
Commission’s previous initiative to reduce absenteeism, it was the pressure 
that the Commission brought to bear on the absentees that resulted in them 
coming forward with their own solutions; a number of which were crofts being 
transferred to local people.  The table below gives a breakdown of resolved 
cases over the period from 1997 to 2006. 

 

Transfers to existing 
crofters 

337

Transfers to new entrants 608
Absentees who returned 418
Total 1363

  

The Commission could not of itself offer any existing tenancy currently held by 
an absentee to a local crofter (even by way of a sublet).  It might be able, as a 
matter of policy, to give preference to a local candidate if it were in 
the rare position of letting a vacant croft at its own hands (which is a last 
resort after all other statutory steps have been taken) and were faced with a 
surfeit of interest in that croft from suitable local candidates and general 
candidates from elsewhere. 
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SUBMISSION FROM NORMAN LEASK, SHETLAND CROFTER 
 
 
I believe the Crofting Commission should have a majority of elected crofters with one 
appointed representative of the landlords.  The Chair should be from the committee 
and agreed by the committee. 
 
The assessors should be strengthened, trained and be depended upon by the 
Crofting Commission for local advice.  Although the tenant is more often than not the 
man in the partnership it is common for the wife to be the main crofter so the person 
to be able to be a commissioner or an assessor should be the person in the family 
most able to commit time to the responsibility.  Those entitled to vote should be all 
crofting families with one vote per unit. 
 
I believe that an up to date Croft register with agreed boundaries be mapped.  I 
believe this can be done, in almost all cases, as community mapping using 
participatory methods with mediators involved where necessary.  When faced with 
having to pay for their case to the Land Court most people will agree. 
 
I believe that absenteeism in itself is not a real issue if the croft is being properly run 
by someone else until it becomes viable.  I believe neglect is a much greater issue 
than absenteeism.  A land management plan should be in place by all absentees.  
Neglect would in my opinion include creating ‘wilderness area’ unless this is advised 
by someone like the SAC and notified to and agreed by the Crofting Commission. 
 
I believe that extending the period in which a crofter is obliged to give up 50% of 
value of land sold for development from 5 to 10 years will not affect true crofters, 
anyone buying land for development should be forced to consider what they are 
doing especially if the Whitbread loop hole is closed.  I believe that the 50% obliged 
to be given up by the crofters should not be given to the landlord.  It is more logical 
for this to be used as a fund to maybe develop a local young croft entrance scheme 
or maybe help for common grazings clerks. 
 
I believe that any little field of hard won parts of crofts, that would be laughed at by 
farmers in Aberdeenshire, that were so important in the past should be protected at 
all costs.  One way of doing this is to re-instate the grant to enable young people to 
build in the less valuable (outruns) of the croft.  That grant was to help build roads, 
foundations, take power, phone and water to where it is not accessible. 
 
I welcome that the Crofting Commission will not give automatic de-crofting even if 
planning permission has been granted.  You will have to give some guidance so the 
land court will allow this to happen. 
 
I believe that there has been a quiet campaign by officials to separate the croft, the 
apportionment and any common grazings entitlements to avoid granting full SFP and 
LFASS payments when the politicians agree we have not been treated correctly ie; 
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when Hill Livestock Compensatory Allowance was changed to LFASS and also when 
LFASS was reviewed around 2004. 
 
A sub committee should be set up to investigate apportionments, deemed crofts and 
common grazings.  These findings to be incorporated in this Bill. 
 
Remember when deliberating and reporting on this Bill to always consider the 
PEOPLE and their importance in the periphery of Scotland. 
 
I hope this is of some interest to you. 
 
Thank you. 
 
Norman Leask. 
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SUBMISSION FROM JIM NICOLSON 
 
 
It has been stated how important it is to get this Bill right as it is likely to be the 
last opportunity for some time.   I wholeheartedly agree with the importance of 
getting it right but though I consider there are improvements from the initial 
proposals such as the dropping of the unworkable “real burdens” on all 
residents on croft land and also the scrapping of the devolving of significant 
powers to Area Committees which would have proved costly, I am 
unconvinced that the proposed legislation will bring significant benefits to me 
or my fellow crofters in Shetland. 
 
Governance: I am generally satisfied with the current system and though 
some improvements could be made I am not convinced that changes require 
legislation.  I feel that the Assessors network is worthwhile and could be 
further developed but would favour a gradual process of increasing 
involvement rather than radical change. 
 
Croft Register:  I do feel that I must have missed something.  For a number of 
years now I and, as far as I am aware, most if not all of my crofter colleagues 
in Shetland have completed IACS forms, signed and agreed to maps 
indicating the location and hectarage of the crofts which they occupy.  Surely 
it is not beyond inter-governmental co-operation to use this information to 
provide a most substantial basis to a Croft Register.  No costs, therefore, 
would need to be levied on those who have participated in the IACS process. 
 
Absenteeism and Neglect:  I do not believe that there is a serious problem 
with absenteeism and neglect in Shetland though I appreciate that that 
situation may not be mirrored elsewhere.  I believe that the Crofters 
Commission already has powers, certainly regarding absenteeism, and 
indeed is, I understand, making use of these powers at this time. 
 
Owner Occupiers:  I would support equalising arrangements for tenants and 
owner/occupiers.  I do not believe that most owner/ occupiers would be any 
more likely to wish to remove ground from agriculture to development than 
most landlords. 
 
Family Succession:  I strongly oppose any proposal to discontinue family 
succession which is regarded as of great importance by many crofters. 
 
Finance:  Though I did not approve some of the proposals made by the 
Shucksmith Inquiry, there were in that document some positive financial 
proposals, none of which appear in this Bill. 
I would have hoped, at least, to have seen proposals for much greater support 
for Crofter Housing and a reinstatement of the Young Entrant Scheme. 
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General:  I do not believe that the Crofting Reform (Scotland) Bill will do much 
to tackle the major challenges which crofters are likely to face in the coming 
years.  I will be making a separate submission on the Pack Report but I feel 
that the proposals of that document which will have a massively negative 
effect on the large majority of crofters can not be ignored in the context of 
crofting as a whole.  A significant drop in Single Farm payments which 
crofters would be likely to face if the Pack proposals are implemented along 
with increasing bureaucratisation, EID, penalties if rules which are sometimes 
unclear are not complied with, could result in more crofters leaving the 
industry and few young people willing to take on uneconomic units. 
 
The Pack Report focuses almost entirely on production.  I believe that crofts 
should be productive but also can make most important social and 
environmental contributions.  It is saddening that, not just Pack, but also other 
initiatives such as SRDP are much more appropriate for larger farms than 
smaller crofts.  As an example, some 80% of the 1000+ crofts in Shetland 
participated in ESAs, not just bringing in welcome financial support for crofters 
but also making a real and substantial contribution to the environment; some 
5 – 6% of crofts in Shetland have gained entry to SRDP. 
 
I feel that much more recognition should be taken of the remoteness of many 
of the crofting areas and that LFA payments should reflect that rather than the 
distorted system which is currently in place.  It is surely perverse that in the 
UK only the Scilly Isles receive the payments for island status which are 
allowed under EC rules. 
 
In conclusion, I believe strongly that a sustainable future for crofting is 
essential for the well-being of our more remote rural communities.  We need, 
however, to be able to attract more young people into the industry but that is 
going to be increasingly difficult without effectively targeted financial support.  
That is the real challenge that needs to be tackled and without which the 
proposals of the Crofting Reform Bill pale in significance. 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM HIGHLANDS AND ISLANDS ENTERPRISE  
 
 
Crofting Reform (Scotland) Bill 

HIE welcomes the opportunity to submit written comments on the Crofting Reform 
(Scotland) Bill to the Rural Affairs and Environment Committee. In introducing our 
comments, HIE would fully endorse the 5 key principles for crofting set out in the 
Government’s response to the Committee of Inquiry into Crofting (COIC): 

1. Maintaining and increasing the area of land held in crofting tenure. 

2. Ensuring that land held in crofting tenure is put to productive use. 

3. Ensuring that housing in the crofting counties makes a full contribution to the 
local economy. 

4. Giving more power to local people to determine their own futures. 

5. Assisting young people and new entrants into crofting. 

HIE believes crofting delivers benefits to Scottish society through helping to retain 
and grow population in remote communities and through active land management for 
economic, environmental and social purposes. We acknowledge that economic 
returns from agricultural production on crofts are often unlikely to provide full time 
employment, but can contribute substantially to successful occupational pluralism, 
and to sustaining individual livelihoods and rural communities. 

HIE’s role in crofting 

In response to one of the recommendations of the Shucksmith report, the Scottish 
Government separated the development and regulatory functions undertaken by the 
Crofting Commission and transferred the former to HIE. It is important to stress that 
HIE’s focus is on crofting community development and not support to individual 
crofters. HIE is encouraging crofting community development by integrating it into its 
programme for whole community development in its fragile areas. This approach 
involves assisting communities to evaluate their local assets, identify their needs, 
create local plans for growth and development and engage with public agencies 
through the Community Planning process. Crofting is a key component in many of 
these communities and local community plans will incorporate initiatives and ideas 
for crofting development. This will address issues such as housing, absenteeism, use 
of croft land, crofting infrastructure and will help inform the new Crofting 
Commission’s regulatory work. 

In addition, HIE is supporting crofting sector development, through one to many 
initiatives such as capacity building, networking events, the SCF’s Crofting Resource 
Programme, which includes work with producer groups and on crofting community 
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plans, and the Soil Association’s Crofting Connections project, linking to the 
curriculum for excellence introducing school children to crofting culture. HIE is also 
funding selected research on topics such as bull hire options, and trends on common 
grazings, which we hope will illuminate the carbon sequestration potential and offer 
strategies for their sustainable use. We are also actively responding to consultations 
of particular relevance to crofting. 

At the same time, HIE, as the area’s economic and community development agency, 
is undertaking a wide range of other activities which tackle economic and social 
disadvantage and which complement our crofting development efforts, namely: 

• Developing digital connectivity throughout the whole region. 

• Enhancing the university sector, including the University of the Highlands & 
Islands. 

• Building capacity in remote communities through support for businesses with 
growth potential, community account management and our Growth at the 
Edge/Fas aig an Oir approach, as outlined above. 

• Exploiting the region’s unique renewable energy potential. 

• Legacy delivery, until 2012, of the Croft Entrant Scheme. 

• Undertaking research and information sharing on carbon capture, trading and 
management and its importance for crofting. 

• Assisting communities to acquire and manage land and other property assets. 

Specific comments on the Crofting Reform (Scotland) Bill, as introduced 

Part 1 – Governance  

The Bill enables the introduction of a largely elected Commission and the option for 
area committees, which HIE supported, has been dropped. However it is important 
that regional variations and working practices are accommodated within the new 
Commission. The assessors’ network has the potential to be a valuable tool for 
enhanced regulation, and for ensuring that decisions are appropriate at the local 
level. The new Crofting Commission should invest in developing assessor skills, 
transparency of arrangements, improved local accountability and knowledge of 
changes in crofting law. This can be valuable in ensuring that crofting decisions will 
contribute to wider community benefit and be integrated into community planning 
objectives. 

Part 2 - Crofting Register  

HIE remains very supportive of the work to develop the new register. Indeed, the 
establishment of the register as quickly as possible is a prerequisite for delivery of 
many of the Bill’s objectives. 
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For example, the need to map and record all areas is a pre-requisite to applying to 
use Part 3 of the Land Reform Act. The task can be onerous, and an obstacle to the 
full implementation of the Land Reform legislation. 

HIE believes that as part of its community account management programme, 
described above, or where a community owns a crofting estate, mapping of crofting 
areas could be undertaken by communities themselves. In its submission in 
response to the Draft Bill consultation, HIE suggested that there should be no 
registration fee, but, we recognise that this is not reflected in the Bill as presented to 
parliament. Not withstanding, where there is a collective effort to map crofting areas, 
HIE suggest that registration fees should be waived. In addition, the actual mapping 
work could be funded through the Scotland Rural Development Programme (SRDP) 
under Rural Priorities. 

Such a proactive, participatory and inclusive approach to local mapping, using 
established standards for community engagement, will deliver a cost effective, quick 
and robust register, facilitating further development and opportunity. 

Part 3 – Crofters’ Duties 

Strengthening of the Crofting Commission’s discretionary powers in relation to 
absentees is welcomed. Particularly important, is the Crofting Commission’s power to 
let an owner-occupied croft in breach of conditions, where the owner’s proposals are 
either not forthcoming, or not being realised. 

HIE welcomes the Bill’s intention to deliver robust regulation on known absentee 
cases. In addition, HIE suggests that as the work of the Crofting Commission is 
strengthened, action is taken to identify crofts where abandonment and neglect are 
obvious, and address the neglect. This twin track approach will hopefully avoid the 
lengthy delays in addressing absenteeism, because neglect and misuse can be as 
corrosive in a community as absenteeism. 

In granting new powers to the Crofting Commission, HIE recognises that the ethos of 
the Bill is very much towards establishment of a working relationship between 
anyone in breach of conditions and Commission staff. In pursuing the objectives 
listed in Section 26 of the Bill, defined time limits should be introduced for the 
Commission to settle issues related to residency, misuse or neglect and general 
undertakings. 

HIE welcomes the new definition of an owner-occupier and believes this will equalise 
the treatment of owner-occupiers and tenants in law. In addition, the enhanced 
powers conferred on the Commission to deal with un-notified sub division and 
onward sale should lead to better working arrangements between the Crofting 
Commission and Local Authorities, particularly in relation to planning law. 

Part 4 - Other Amendments 

HIE welcomes the intent to strengthen the Crofting Commission’s powers in 
protecting the spirit of the crofting Acts, especially in relation to the circumvention of 
crofting law by using planning law as a precedent. 

  
442



Also welcomed is the intention to make it possible for the Crofting Commission to 
introduce conditions to its approval of any activity. This work is intended to simplify 
the Act. An outcome from this work could be the enhanced development potential 
and work of HIE in partnership with the Crofting Commission where any applicant will 
be aware that the conditions are mandatory and not guidelines. 

Of particular note is the intention to deliver powers to both the Crofting Commission 
and the Scottish Land Court irrespective of planning precedent and hence make 
decisions based on crofting values set alongside community aspiration. This should 
assist Local Authorities to assess the importance of the public benefits of crofting in 
any particular area, and be complementary to planning law. 

Part 5- General Issues 

HIE welcomes the intent by Scottish Government to consolidate crofting law in the 
next Parliament. The ability within the Bill to make amendments by order is 
welcomed and HIE is ready to assist Ministers wherever possible. 

The responsibility for small holdings mentioned in the Bill is welcomed and extends 
and ratifies the Crofting Commissions powers outwith the current crofting counties. 
HIE supports this policy arrangement. 

Closing comment 

Referring to the Scottish Government’s stated objectives following the COIC, it is 
noted that no reference is made within this Bill to the issues of support for crofter 
housing and young entrants to crofting. If, as expected, crofts become available via 
the current absentee initiative, then thought needs to be given as to how a young 
person can be assisted to enter crofting. Through account management with 
communities, HIE is offering assistance to communities who want to see crofts used. 
This will mainly be delivered by the local planning strategies mentioned above in 
relation to the Croft Register. In terms of funding new entrants, there is a requirement 
for a structured business approach tailored to their needs in order to release the 
potential of the new entrant and their community. HIE believes this should be 
achieved through alignment of SRDP development support. 

Crofter housing development is an important part of local micro economic activity. 
Assistance with crofter housing has two benefits. Firstly, it gets people living as well 
as working in the crofting community; and second, the actual building of houses has 
local economic impact. HIE believes that the current grant mechanism does not 
always focus on the primary target applicant, namely, economically active younger 
families, on average earnings, in housing need and rooted in their community. HIE 
also believes that consideration should be given to bringing forward proposals to 
strengthen and modernise the application of this extremely useful and universally 
valued support. 

It is believed that the Scottish Government wishes to return to consolidate crofting 
legislation in the next parliament and HIE would take this opportunity to again state 
the importance of assistance to young entrants in both financial terms and the 
availability of crofts. 
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HIE remains committed to assisting Scottish Government achieve the Bill’s objectives 
and is willing to assist in any way throughout the Bill’s passage. 

 
Highlands and Islands Enterprise 
February 2010 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM SCOTTISH NATURAL HERITAGE 
 
 
The Scottish Parliament Rural Affairs and Environment Committee’s Crofting 
Reform (Scotland) Bill Inquiry:  Written Evidence by Scottish Natural Heritage 
 
General Principles 

 
We welcome this opportunity to comment further on this Bill, which seeks to address 
the decline of crofting, the associated high levels of absenteeism and neglect, and the 
gradual erosion of land from crofting tenure. We strongly support these aims – and the 
wider objective of revitalising crofting. 
 
Crofting is important in relation to the natural heritage for the following reasons 
(quoted from our evidence for the crofting inquiry): 
 

• Crofting characteristically involves small-scale, non-intensive management of 
the land, which is generally beneficial for the natural heritage. It has kept 
people managing the land and has helped to sustain rural communities where 
social and economic forces would otherwise have undermined traditional land 
use systems and the way of life associated with them. 
 

• Crofting has given rise to a very characteristic landscape pattern, reflecting its 
origins in the planned and relatively regular division of land between holdings 
in a series of discrete townships. The attractiveness of this landscape owes 
much to long-established or old (often abandoned) features and to former 
patterns of use. 
 

• Crofting areas are important for many kinds of wildlife, reflected in the 
number/extent of designated sites, including Natura sites, Sites of Special 
Scientific Interest and National Scenic Areas. Much of this wildlife depends on 
non-intensive farming. Common grazing tenure has helped to maintain large 
areas of wildlife habitats (particularly machair, wetland and moorland) under 
sympathetic management. 
 

• The crofting scene – both its physical manifestations and its cultural aspects – 
has great appeal to many people from a more urban environment. It speaks to 
them of a world in which man’s dependency on nature (and indeed on 
cooperation within the local human community) is more evident and in which 
the rhythm of life is dictated more than elsewhere by the weather, seasons 
and other natural forces. These experiential qualities mean that crofting itself 
contributes significantly to the visitor appeal of parts of Scotland that are 
remote and often difficult of access. 
 

• The nature of crofting is nevertheless changing in ways that are generally 
disadvantageous from a natural heritage point of view.  Indeed, in some areas 
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–particularly the NW mainland - it now offers few direct benefits for the 
environment. 

 
• The challenge facing us is to enable crofting to adapt to the demands of a 

changing society and a changing economy, while continuing to provide a basis 
for social cohesion in remote areas and continuing to provide a high level of 
environmental goods and services. We believe that this requires new blood 
and new ideas, even if introducing them involves a degree of risk. 

 
Active management of croft land is critical to maintain the natural heritage and 
provide an attractive countryside for people to experience and enjoy 
 
Specific Comments 
 
We do not wish to comment on the proposals to reform the Crofters Commission in 
Part 1 of the Bill, except to support the principle of crofters themselves being more 
effectively represented. 
 
We support the proposal in Part 2 to create a Crofting Register. We were concerned 
that the charges first proposed for registering crofts under the new system would 
impose a significant burden on many crofters, so deterring them from registering their 
crofts voluntarily. So we welcome the revised proposals for significantly reduced 
charges (though noting that these will be determined by subordinate legislation). 
 
Although the Bill is now weaker in its provisions relating to absenteeism, its approach 
generally is more straightforward and more readily enforceable than the residence 
requirement proposed in the draft Bill. 
 
We strongly support the arrangements the Bill would introduce to ensure that crofts 
are put to a ‘purposeful use’. We are pleased to see that they may be exempt from 
this requirement, however, if the crofter is taking active steps to manage the land for 
conservation. 
 
The use of croft land for speculative purposes could be seriously detrimental from an 
environmental point of view. We welcome the amendments in Part 4 of the Bill 
relating to de-crofting, and in particular the requirement for the Commission to take 
into account the implications for the landscape and environment of the area. The 
longer period for which a ‘claw-back’ from the proceeds of a sale of de-crofted land 
will apply is an important control in this respect. 
 
Finally, we support the proposal in Part 3 of the Bill to treat owner-occupiers and 
tenants alike. 
 
 
Scottish Natural Heritage 
04 February 2010 
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CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM SHETLAND ISLANDS COUNCIL (ECONOMIC 
DEVELOPMENT UNIT) 

 
 
Crofting Reform (Scotland) Bill 
 
Consultation response from Shetland Islands Council (Economic Development 
Unit) 
 
The following has been prepared by an Economic Development Project Manager in 
the light of the previous submission to the Draft Crofting Reform (Scotland) Bill 
consultation, made on 15 July 2009 by the Head of Business Development after 
taking advice from the agricultural sector in Shetland at the Agricultural Panel 
meeting on 24 June 2009. 
 
Part 1 – Reorganisation of the Crofters Commission 
 
Part 1 proposes reforms that are intended to make the Crofters Commission more 
effective in delivering its core function of regulating crofting. Through changing the 
constitution of the Commission to allow for directly elected members, the Bill aims to 
make the Commission more representative of, and accountable to, the people it 
regulates. It also proposes to give the Commission greater flexibility to develop 
regulatory policy so that crofting develops in the interests of crofting communities and 
the wider public interest. Changes are also proposed to the powers of the 
Commission to bring it into line with more conventional non-departmental public 
bodies that receive grant-in-aid and have the flexibility to spend their budgets as they 
see fit. 
 
SIC EDU response - It is positive to see that the proposal for Area Committees has 
been scrapped, with the retention of the existing assessors’ network acknowledging 
the strengths the latter already possesses. We would reiterate our previous 
suggestion that the assessors’ network be built on to become the main way to inform 
and take decisions; similarly, if the existing Commission structure is to be 
strengthened, it may be healthy to remove the appointment of the Chair of the 
Crofters Commission from the discretion of the Minister, and instead put it to the vote 
of the existing Crofters Commissioners. 
 
Part 2 – The Crofting Register 
 
Part 2 of the Bill proposes to create a new Crofting Register which, in effect, will 
eventually replace the existing Register of Crofts, which is now considered to be 
incomplete and outdated. The Bill gives responsibility for establishing the new 
register to the Keeper of the Registers of Scotland, who is responsible for 
maintaining other property registers in Scotland. The new Register will be mapbased 
and will clearly define the extent of, and interests in, a croft and other land held in 
crofting tenure, such as common grazings. In addition to providing crofters with 
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greater security over their croft, an accurate and current legal register is considered 
to be important in the effective regulation of crofting. 
 
SIC EDU response - While it is good to see that the estimated average cost of 
registering croft land has reduced to £80-£130 from the original estimate of £250, we 
still question the rationale behind the new registration process as a whole. In 
particular, we remain unconvinced as to the practical benefits for crofters themselves 
in the proposed new Register, and concerned that this will inflict yet another layer of 
additional bureaucracy upon hard-pressed crofters. It seems more logical for the 
Scottish Government to support the continuing efforts of the Crofters Commission to 
improve the existing Register of Crofts. 
 
Part 3 – Duties of Crofters and Owner-Occupier Crofters 
 
Part 3 of the Bill defines “owner-occupier crofters” and puts in place a new process 
for addressing absenteeism and neglect on croft land. At present, the Commission 
has a discretionary power to tackle absenteeism and action on neglect is dependent 
on either a complaint being made or the consent of the landlord being given. The 
new process places a duty on the Commission to take action in respect of 
absenteeism and neglect by both tenant and owner-occupier crofters. This will help 
to ensure that crofting contributes to economic growth by requiring crofters to be 
resident on, or near, their croft and to put it to some form of productive use. 
 
SIC EDU response - We agree with the premise that croftland should be put to 
productive use, but remain concerned that in a geographically fragmented island 
group such as Shetland the occupancy requirement for an owner-occupier being 
resident within 16 kilometers of a croft may be unreasonable if much of that distance 
is made up by open sea – in practice but a short ferry crossing from a place of 
residence to the croft. Similarly, this distance criteria fails to sufficiently recognise the 
expediency by which for a crofter’s family to enjoy ready access to community 
facilities it may be desirable for the family unit as a whole to live apart from the croft, 
and still work the croft on a regular and productive basis. 
 
Part 4 – Further amendments of the 1993 Act 
 
Part 4 of the Bill makes other changes to the Crofters (Scotland) Act 1993 that are 
intended to deliver a number of policy goals. Sections 25 to 29 aim to tackle 
speculation on the development value of croft land through strengthening the 
grounds under which the Commission may reject an application to decroft. At 
present, the Commission regards itself as obliged to approve applications to decroft 
where outline planning consent has been granted. These provisions enable the 
Commission to reject applications to decroft where it considers the cumulative effect 
of such applications to have a negative impact on crofting in the area, the long term 
sustainability of the community in which crofting takes place and the corresponding 
environmental, cultural and landscape benefits derived from crofting. A change to the 
requirement for approval for the enlargement of crofts is also included at section 30 
of the Bill and section 31 proposes changes to the processes for obtaining 
Commission consent to make this process simpler and more efficient. 
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SIC EDU response – we commend strengthening the Crofters Commission’s 
discretionary powers to consider applications to decroft the finite resource of existing 
croft land. 
 
Part 5 – General and Miscellaneous 
 
Part 5 of the Bill includes general provisions concerning matters such as regulations 
and orders, ancillary provision, minor and consequential amendments and repeals, 
and crown application. In addition, section 32 includes a power to make modifications 
of enactments relating to crofting ahead of proposed consolidation, which will allow 
for the simplification and clarification of crofting law. 
 
SIC EDU response – there is no mention of charging crofters for regulatory work in 
the Bill as it stands, and if this represents a change of heart from the proposal to 
charge for this in the Draft Bill, we are supportive of this decision. However, it would 
be constructive to have an explicit indication that this is indeed the case, and crofters 
will not be charged by the Commission for regulatory work carried out as part of the 
service the Crofters Commission provides. 
 
General SIC EDU comment – Croft House Grants 
 
While it is pleasing to see that the draft proposals to introduce standard securities to 
allow crofters to borrow against croft tenancies have been dropped, it is disappointing 
that alternative proposals to support crofter-housing have not been included in the 
Bill as it stands. The existing Croft House Grant Scheme levels of intervention (up to 
a maximum of £22,000), though better than nothing, belong to an earlier age when 
the cost of building was considerably lower than it currently is. With no realistic sign 
of the cost of raw materials coming down in the future, this support measure needs to 
reflect the realities of the house construction industry of the present rather than the 
past, and nowhere more so than in island communities where all materials incur 
additional freight costs that are passed on to the crofter, and a limited house 
construction labour-pool also increases the cost of all building works. 
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Scottish Parliament 

Rural Affairs and Environment 
Committee 

Tuesday 2 March 2010 

[The Convener opened the meeting at 14:02] 

Crofting Reform (Scotland) Bill: 
Stage 1 

The Convener (Maureen Watt): Good 
afternoon, ladies and gentlemen. I welcome 
everyone to the committee’s fifth meeting of the 
year. The committee is delighted to be in 
Shetland, and to be meeting in Lerwick for the first 
time. I ask everyone to turn off mobile phones and 
pagers, as they impact on the broadcasting 
system. We have apologies from John Scott, but 
we welcome Tavish Scott, your local MSP.  

The purpose of the meeting is to take evidence 
as part of our on-going scrutiny of the Crofting 
Reform (Scotland) Bill. To perform that role to the 
best of our ability, we have taken evidence in 
various areas that would be affected by the 
legislation. This morning, we were out and about 
in Shetland, speaking to crofters in their working 
environment, which has been very informative. 
The committee is grateful to those who met us on 
those visits, especially to our guide, Hazel 
Mackenzie. 

This afternoon, we begin with a panel of 
individuals who work crofts in different parts of 
Shetland. Hearing from those individuals is 
intended to highlight the challenges faced by 
crofting communities on Shetland and to gauge 
how the bill’s proposals might be received here. 
The final panel of witnesses will comprise 
representatives from Highlands and Islands 
Enterprise, Scottish Natural Heritage and Shetland 
Islands Council. However, before that, there will 
be a chance for members of the public to have 
their say on the bill. I will suspend the meeting 
after the first panel, at which point I will ask you, if 
you wish to speak, to make yourself known to the 
clerks if you have not already done so. 

It may be helpful if I provide members of the 
public with a brief explanation of our role in 
relation to the bill. First, the Scottish Government 
published and consulted on a draft bill—many of 
you will have been aware of that. Having 
considered the responses that it received, the 
Government introduced into the Parliament the bill 
that is before us. The bill must now go through a 
three-stage process; we are well into stage 1. 

During stage 1, the committee seeks views on 
the bill. We have considered the written evidence 
that has been submitted, we have held various 
meetings and fact-finding visits, and we will hear 
from the Minister for Environment next week in 
Edinburgh. After that, we will, I hope, agree a 
report to the Parliament for its consideration. The 
whole Parliament will then vote on whether the bill 
should proceed to stage 2.  

If the bill gets past stage 1, it will be considered 
line by line by the committee at stage 2, when 
MSPs may lodge amendments to it. At the end of 
stage 2, the bill is reprinted with any amendments 
that were agreed to included in the reprint. The bill 
then enters stage 3, when the whole Parliament 
has a final chance to consider changes to it, 
before there is a vote on whether to pass the bill in 
its final form. As you can see, there is still some 
way to go before the bill can become law. 

I welcome the panel of working crofters from 
Shetland: Jane Brown, who was a member of the 
committee of inquiry on crofting; Peter Dodge, a 
member of the Scottish Crofting Federation 
council; Duncan Gray, an area assessor for the 
Crofters Commission; Norman Leask, who is the 
parliamentary spokesman for the Scottish Crofting 
Federation but who is here in a personal capacity, 
as a Shetland crofter; and Jim Nicolson, another 
area assessor for the Crofters Commission. 

I move to questions, and start by addressing a 
question to Jane Brown. One or two of the main 
recommendations of the committee of inquiry on 
crofting have not been included in the bill. Are you 
disappointed by that? If so, why? 

Jane Brown: I thank the committee for inviting 
me to the meeting and giving me an opportunity to 
have an input. There are some recommendations 
in our report that I am disappointed have not come 
through into the bill. The largest issue in that 
respect is to do with support for crofting. The bill 
seeks to address issues such as absenteeism and 
neglect, yet support for existing crofters is key to 
addressing absenteeism and neglect, and creating 
a healthy crofting community. We probably all 
agree that having people on crofts in the crofting 
areas has been a positive thing for Scotland; 
everyone’s motivation is that that should continue. 
I am disappointed that we are not hearing much 
about support for crofting and for crofters—
agricultural support, support for crofters’ 
stewardship of the environment, support for 
housing and so on—in the context of the bill and in 
other contexts.  

An issue that came up throughout the inquiry 
and its report was that of support specifically for 
new entrants, given the challenges that they face. 
Some of the bill’s provisions—for example, those 
on absenteeism—may address that to some 
extent, but I am talking about specific support for 
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new entrants and people who are seeking to 
become new entrants. Such support would help 
them to find a croft and deal with the same issues 
as existing crofters, such as agriculture and 
housing, as well as face some of the more difficult 
challenges that they may come across as new 
entrants.  

The bill addresses some of the issues that we 
addressed in the inquiry, but in a completely 
different way. The biggest example of that is the 
regulatory body and how it would be constituted 
and so on. A key area in our report was our 
concept of supported local township committees. 
Such committees would consider in depth their 
own township and issues such as planning and so 
on at local level. They would be formally 
constituted, recognised and supported.  

The Convener: We are coming to some of 
those issues in more detail. Karen, did you have a 
supplementary on that?  

Karen Gillon (Clydesdale) (Lab): It is perhaps 
a general question for all the witnesses. This is my 
first visit to Shetland and I have been struck by not 
just the beauty of the place but the challenges of 
crofting—and today is a relatively calm day. Does 
the less favoured area support scheme adequately 
direct support payments to areas that are 
genuinely less favoured, or does Shetland lose 
out? 

Jane Brown: I am sure that everyone will have 
something to say about that. The targeting of 
LFASS needs careful examination. I suppose that 
we are the most peripheral area in Scotland, but 
there are other such areas, and in general the 
peripheral areas think that LFASS should be 
retargeted. 

The Convener: I will not go further into that, 
because I think that Shetland has had—or will 
have—a visit from Brian Pack and his inquiry 
team. The issue relates more to what they are 
doing. I invite other members of the panel to 
introduce themselves and describe the broad 
challenges of crofting in their part of Shetland. 

Peter Dodge: I thank the committee for coming. 
I understand that you have been in Cunningsburgh 
today, which is where I live. It is rather a pity that 
you are seeing the harsh side of Shetland and its 
conditions. I would have liked you to have come in 
June, when we could have shown you what we 
have, not just in Cunningsburgh but in many of the 
communities around here. The communities are 
very vibrant. 

You have been elsewhere and looked around, 
but I think that you will find that Shetland has just 
about the youngest rural population involved in 
agriculture in Scotland. I will keep coming back to 
that. You will need to ask why Shetland has such 
an active population of young folk. I think that it is 

about attachment to the land. I would not say that 
there is a ready supply of jobs, but there is 
employment here, in crofting and elsewhere. My 
wife works full time and the wives of the boys that 
you met today also work full time. My wife is the 
tenant crofter and my mother-in-law is the 
landlord. There are several people here who are in 
the same situation. People have been on the 
crofts for hundreds of years. There have been 
eight or nine generations of our family in the 
house. The people are involved in the land. It is 
part of our heritage. 

Crofting does not pay. For every pound of public 
money that comes in, I should think that we spend 
at least two or three pounds. We take no income 
out of it. Every penny that comes in is reinvested 
for the future. You will have seen that today. We 
work very closely together—there are family ties. 
Next to no income comes in from the schemes. 

Like Jane Brown, we want a future for our 
children and their successors. In Shetland there 
are many things that we do successfully—or at 
least pretty well—and I would like to think that we 
could assist in moving things forward in other 
communities. 

Duncan Gray: I am a crofter up in Unst, which 
is the most northerly of the islands. Very few of the 
committee have made it that far, although I believe 
that Tavish Scott is going up there tonight. The 
main problem that we have with crofting is 
retaining young families. It is very difficult to keep 
full-time employment on the island and keep 
families there, because we have to take two ferries 
from Lerwick to get that far north. I did a straw poll 
over the weekend and I found that there are five 
young couples who are looking for crofts on the 
island, but there is no croft entrant scheme or 
assistance for them. 

14:15 
The Convener: Would the land be made 

available if it was financially viable? 

Duncan Gray: There is at least one croft—and 
there are probably more—for sale on the island at 
the minute, but the price is set too high for those 
people to afford. At least three of the couples have 
looked at the croft—it is a croft with a house—but 
they cannot afford it. A croft is supposed to be an 
asset, not a liability. After having to mortgage 
themselves up to the hilt to begin with, they would 
not even be able to make a start. 

Alasdair Morgan (South of Scotland) (SNP): 
If that is the case, who will buy the croft? 

Duncan Gray: I do not know—we will have to 
wait and see. I can get you the information when it 
sells. 
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Alasdair Morgan: I just wondered whether that 
is a general issue. The number of crofts is 
relatively fixed, and you are saying that young 
people cannot get in. If the crofts are being sold at 
a price that is higher than most people can afford, 
who are they being sold to? 

Duncan Gray: The croft in question has been 
put on the market speculatively—the sellers are 
looking for somebody to whom they can sell the 
house for £200,000 or £300,000. They are hoping 
to get somebody who wants to come up for a quiet 
life and would like to buy a croft house in the north 
isles. 

Alasdair Morgan: I am trying to ascertain 
whether that is a general problem or just a specific 
instance. 

Duncan Gray: It is a specific one in that case. 

Norman Leask: I agree with Duncan Gray that 
there are problems. The main problem relates to 
the issue of single farm payments: a lot of crofts 
are not coming up for sale because some of us 
older people have had the ability to continue on 
the croft with a single farm payment. 

Plenty of young people are interested in crofting. 
You mentioned Brian Pack’s visit—there were 
around 70 or 80 people at that meeting; I am 63 
and I was just about the oldest person there. This 
is a young and vibrant community, and a lot of 
people still want to get into crofting. We need the 
type of support that has been mentioned. 

Duncan Gray is right—it is very seldom that a 
croft comes up for sale in Shetland. There are 
various reasons—for example, a croft sometimes 
passes through the family. If anybody wants to try 
to make money by selling a croft, that rules out the 
locals. That is not an issue that you will find on the 
west coast. 

The Convener: As Shetland Islands Council is 
one of the major landlords, would someone be 
more likely to get a croft that comes up through 
the council? 

Norman Leask: Funnily enough, wearing my 
SCF hat I have had more complaints about the 
council as a landlord than I have about all the 
other landlords in Shetland. I am a Shetland 
crofter, but the council is not my landlord, so there 
are probably people here who could speak about 
that better than I can. 

The Convener: As the council representatives 
are appearing on the next panel, would anyone 
like to give us some specific examples to ask the 
council about? You do not need to mention any 
names. 

I see that no one wishes to reply—perhaps that 
is a question too far. 

Perhaps Jim Nicolson would like to give a brief 
overview of the crofting situation. 

Jim Nicolson: I am a crofter on the west 
mainland of Shetland. I was involved for some 
years in assisting young people when the previous 
croft entrant scheme was operating. Although it 
was not a large sum of money, the £3,000 that 
went to the outgoing tenant could be added to the 
valuation of the croft and would make it more 
attractive for the outgoing tenant to leave; they 
were probably looking for that bit more in any 
case. 

It could make it that bit more acceptable for a 
young person to come in, along with the fact that 
they could get assistance with some of the 
improvements that they might want to make. It did 
not appear to involve a huge expenditure of 
money, but it was certainly worth while and it 
assisted some young people in obtaining crofts. 

I have major concerns about the way that things 
are going. Brian Pack was here, and I am sure 
that the committee is aware that he is looking for 
the high-quality land to get the larger amounts of 
money. If that approach is adopted, islands such 
as Shetland and, I would say in fairness, much of 
the Highlands of Scotland will come out of that 
badly. 

LFASS was mentioned. Some 85 per cent of 
Scotland is in LFASS, but we in Shetland, in the 
most peripheral area, do not really get what we 
should get. Additional payments were made, and 
they were certainly appreciated, but it seems 
absurd that areas that we would hardly consider 
less-favoured areas are getting better payments 
than people such as ourselves. 

It is also curious that the one island group in the 
United Kingdom that is able to get the special 
island payments that are allowable under the 
European Union rules is the Scilly Isles. What 
disadvantage do those islands suffer that we do 
not have here, with our considerable distances 
from markets and transportation costs? I know that 
the recent weather has affected the whole of 
Scotland, but people here have had to import 
much larger quantities of feed to ensure the 
welfare of our animals. The cost of a bale of hay in 
Shetland is about £50—probably about twice what 
could reasonably be expected to be paid on 
mainland Scotland. 

Our rural areas are important, and agriculture 
and crofting are particularly important for Shetland, 
as for other rural areas. However, it does not 
matter what we do in governance or ensuring that 
there is not neglect: I am concerned that, unless 
we have really positive encouragement for our 
young people to come into the industry, people will 
drift away. 
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Let me illustrate the vitality of agriculture in 
Shetland. There are just more than 1,000 crofts in 
Shetland and, when the excellent environmentally 
sensitive area scheme started, more than 800 
entered into it. To be in that scheme, a croft has to 
be active. That did not just bring in money for the 
crofters; it brought considerable environmental 
improvements, which is what happens when so 
many of the crofts participate in the scheme. By 
contrast, perhaps 50 or 60 units are involved in the 
Scotland rural development programme, which is 
simply not an option for the smaller units. That is a 
major concern. 

The Convener: We are certainly hearing that 
this morning. Jane, did you want to add anything? 

Jane Brown: I wanted only to say that I am also 
a local crofter and to endorse what the others 
have said. I happen to be a tenant of the SIC as 
well.  

The Convener: Okay, we will move to specific 
questions on the bill. 

Bill Wilson (West of Scotland) (SNP): Duncan 
Gray said that it is difficult to keep people on the 
island and get young people involved in crofting. If 
I understood him correctly, he said that there is at 
least one croft up for sale that is currently 
unoccupied, which might suggest that there could 
be problems with absenteeism or neglect. I would 
like to explore those issues and start with neglect. 
Are there many neglected crofts in your areas? 

Duncan Gray: There are not that many 
neglected crofts because usually somebody looks 
after them. There might be an absentee tenant, 
but their neighbour or somebody else will be 
looking after the croft. It is not usually worked; it is 
just grazed. 

Bill Wilson: Presumably that would be an 
informal arrangement. 

Duncan Gray: Yes. 

Bill Wilson: So that presumably means that the 
crofter who is grazing the croft has no security of 
tenancy on the croft. He is at the mercy of the 
vagaries of the croft owner. 

Duncan Gray: That is correct. 

Bill Wilson: But, nonetheless, all the crofts are 
worked. Is that correct? 

Duncan Gray: The vast majority are worked. 

Bill Wilson: Does that apply in all areas in 
Shetland? 

Jane Brown: In my area virtually all the crofts 
are worked. All the common grazings are stocked, 
but some of the levels of stock there are 
diminishing quite fast, which might be linked to 
diminishing support and the age of the crofters. I 

think that all the crofts are worked at the moment. 
Quite a number are worked on the basis that 
Duncan Gray outlined, whereby there are informal 
agreements between people, but there are a lot of 
active crofters, too. I do not know how diminishing 
support over the next few years will impact on the 
level of neglect of crofts. 

Bill Wilson: Are the informal agreements 
generally with crofters who are not here—
absentee crofters—or with someone who is living 
in the croft but is not working it? Alternatively, is it 
a mixture of the two? 

Duncan Gray: It is definitely a mixture of the 
two. 

Bill Wilson: Roughly what percentage of crofts 
in your area—very broadly—might have absentee 
owners? 

Jane Brown: In our township we have 74 crofts 
and one absentee. The percentage is very low. 

Bill Wilson: Is that the same for all the areas? 

Duncan Gray: Exactly the same. 

Bill Wilson: I want to get a feel for what is 
happening. How many of the 74 crofts would be 
worked under an informal arrangement? 

Jane Brown: Maybe four or five. 

Bill Wilson: That is quite low. Most crofts are 
worked by the person on the croft. Is that the 
same for all areas? 

Norman Leask: Yes. 

Jim Nicolson: Yes. 

Bill Wilson: That is unusual, because we have 
heard that there are quite strong concerns about 
neglect in most of the other areas. I am sure that 
Norman Leask and Jim Nicolson mentioned 
neglect, but you seem to be saying that there is 
not a neglect problem at all just now. I am sorry to 
keep pushing this, but I am surprised, because 
there is quite a contrast here to other areas that 
we have been in. 

Norman Leask: We would find neglect 
completely abhorrent. We would like to ensure that 
it did not happen. It is not really an issue in 
Shetland. For various reasons, absenteeism is an 
issue, mostly because people cannot afford to stay 
on their croft or they work for more than half the 
time off the islands—they leave their families at 
home and let somebody else work the croft. 

Bill Wilson: So the families are living on the 
croft. 

Norman Leask: In lots of cases, yes. The 
interesting thing that I heard when you met in 
Edinburgh was on the difference between the 
tenant and the family. In Shetland, we would think 
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more of the family as being the tenant. The wife 
might do a lot of the crofting, but she would not 
necessarily be the tenant. She might be the one 
who is most capable of being an assessor or going 
to the crofting commission. She might be the one 
who makes the decision about who to vote for—it 
would be done on a family basis. 

Bill Wilson: Neglect has to be reported in some 
way to avoid it in future. Do you think that the 
common grazings committee should have a duty 
to report neglect, or would you expect individual 
crofters to do it? Clearly if the crofting commission 
is to act on neglect, somebody has to tell it that it 
is happening. Do you have any views on that? I 
am looking at you, Norman, but I am asking the 
whole panel. 

Norman Leask: In the first instance, we must 
look at what we are going to do with the 
assessors. I believe that the assessors are the 
fulcrum on which the bill will or will not work. The 
local assessors must be strengthened. Local 
information will come through the assessors. You 
can ask the assessors sitting on either side of me 
how things work at the moment. We in Shetland 
have an excellent assessors set-up.  

It is really good that you have come up to see 
us. Thank you for coming to see us—I am sorry 
that I did not say that first. I encourage you to 
invite one or two of us down again so that we can 
explain to you some of the things that we are 
trying to do that are Shetland specific. 

14:30 
Bill Wilson: Before the assessors answer, I will 

put something else to them. One of the comments 
that we had from other crofting communities is that 
there is a genuine lack of enthusiasm for reporting 
neglect because people are worried that it will start 
an argument with their neighbours that will spread 
to the various connected families and go on until 
the crack of doom, so to speak. Assessors are 
local people. If they had to report neglect, would 
they not be under the same pressure and might it 
not cause them personal problems in the 
community, or do you think that that is not a 
problem? I would very much like to hear the two 
assessors’ views on that. 

Duncan Gray: It is a bit of both. You get hassle 
from one side who say, “Why are you not doing 
something about this?” and hassle from the other. 
As soon as you stick your head above the parapet 
somebody will take a shot at you. 

Bill Wilson: So you just like being hassled, is 
that what you are saying? 

Duncan Gray: Thick-skinned, maybe. 

Bill Wilson: Have you ever thought of going 
into politics? [Laughter.] 

Jim Nicolson: What is important is that the 
community is aware of what the assessor can do 
and is doing. People approach me as an assessor 
about problems. If there is an issue of neglect, in 
the first instance I would approach the person 
against whom the charge of neglect is levelled and 
ask what their proposals are. That is a fair 
approach. I am old enough not to worry about 
what they think of me. 

Obviously, I want to support people. The best 
approach in the first instance is to offer support to 
the person and ask them about their plans to 
tackle the situation. Hopefully, if things have not 
gone too far, they can come up with a strategy, but 
there might be reasons why somebody is not as 
able as they were to work the croft. Perhaps they 
should then be thinking about getting involved in a 
scheme whereby a younger tenant could come in. 

Liam McArthur (Orkney) (LD): I return to a 
comment that Jane Brown made about the amount 
of livestock that is being held. It is generally 
accepted that there is a problem with the loss of 
livestock from upland and island areas. Jane 
Brown pinpointed part of the problem as being that 
the age profile might encourage some people to 
reduce the amount of stock that they keep. To 
what extent is the reasonable beef price over the 
past two or three years and the improving lamb 
price in the past 12 months having an effect on the 
problem, or would those need to be sustained over 
a longer period for you to make any decisions to 
reintroduce stock? 

Jane Brown: People have certainly felt a lot 
more positive about keeping stock in the past 12 
months. I hope that that has the knock-on effect of 
making them think that they might sustain their 
stocking numbers. 

Liam McArthur: So it is more about maintaining 
levels than nudging them back up again. 

Jane Brown: The price of sheep and cattle has 
fluctuated a lot. If the good prices were sustained 
it would have an impact. For a few years we were 
just keeping stock because we had it, but in the 
past 12 months people have begun to think that 
they might be able to get some income from their 
stock. As well as the financial benefit, people far 
prefer to be in that position. People in Shetland 
are proud of their native breeds and other stock 
and they try to produce quality stock. It is far more 
encouraging for us if we get a reasonable return 
for that, and it is a better position to sit in. 

On neglect and the economy, when I went 
round with the committee of inquiry I was struck by 
how Shetland crofts are used actively compared 
with a lot of the other areas that I visited. One 
strong link that became apparent—there are some 
figures in evidence in the inquiry report—was 
between strong local economies and the level of 
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neglect, or lack of it. There was quite a lot of 
evidence that where there is a strong local 
economy, as in Shetland, people are holding on to 
the family croft actually invest in it when they are 
in a position to do so. That does not happen just in 
Shetland; it happens in other places as well, and it 
is healthy for crofts and the local community  

Liam McArthur: Perhaps that answers my 
follow-up question. Perhaps the older generation 
of crofters, such as Norman Leask, are not to be 
accused of taking the single farm payment and 
reducing their activity because it makes no 
difference to the SFP. Shetland does not 
necessarily have the same prevalence of slipper 
farmers or armchair crofters that we are told are 
prevalent elsewhere in Scotland. Is that not a 
problem here? 

Jane Brown: The activities that people do on 
their croft change depending on their age. As one 
of our fellow crofters said, as long as a crofter 
keeps their croft in good order, they can continue 
to claim the single farm payment, so it probably 
has had an impact on some people. 

The Convener: Peter, did you want to say 
something? 

Peter Dodge: I could go on forever. 

In the simplest terms, a crofting community 
requires employment opportunities, and after that 
it requires security of tenure and suitable housing. 
A crofter must get a return on their livestock or 
whatever output they make, and that return is 
going up now, which is hopeful. However, 
sometimes, for year after year, we do not make 
anything; we just feed ourselves and hope that the 
subsidy will help us to go on to the next year. 

We really need a radical review of and attitude 
change to crofting so that we are not just mocked 
as being archaic and inefficient. We need LFASS, 
which was originally a scheme for the 
disadvantaged. The EU knows what it wants: we 
are what it wants. 

Government also needs to take a new and 
radical approach. Officials and lobbying groups 
need to back off and let crofting be seen. 
Members here are seeing what it is like. Mr Wilson 
said that it is almost unique. Well, why is it 
unique? Because we have the youth and jobs that 
supply money into our land. We have also had 
some useful money from the SIC charitable trust 
from the 1980s onwards, which has been invested 
in the land. That has diminished to a certain 
extent, but the knock-on effect is the youth that we 
have today, plus the interest. 

The Government needs to sort out LFASS so 
that it is fair. If I had my way, although crofting is 
agriculture based, I would take it out of agriculture 
and away from farming so that we could, through 

the commission, use the budget of £10 million to 
£12 million. I disagree with some of the ESAs, 
because they have stagnated some communities 
as far as young folk are concerned, since they 
provide a pension payment that is like a single 
farm payment. 

We need a scheme that rewards activity—that 
goes for all agriculture in Scotland. I come from a 
place where nobody is left—there are thousands 
of acres with nobody there—so I will shout loudest 
from the parapets, because I do not want Shetland 
to go like that. We need to get in there and make a 
conservation-based scheme. SNH, the Crofters 
Commission and everyone else need to get 
together, go into the community, see what we 
have and how to protect it. You will find that 
crofters are responsible for keeping a lot of our 
wildlife environment. Once we have done that, we 
can go forward and have stability. We do not ask 
for much; we are not going begging for handouts 
all the time and waiting for the next subsidy 
payment. We want just reward for activity. 

Folk say that we are living at the periphery and 
that we should sink. Well, no. This is about people; 
Shetland has got people. 

Tavish Scott (Shetland) (LD): Convener, I 
thank the committee very much for inviting me to 
attend this meeting and I join the witnesses in 
welcoming you and your colleagues to Shetland. It 
is excellent that, in taking evidence on a major 
piece of Scottish legislation, the committee has 
come to the most northerly crofting county to 
consider the various issues. The last time a 
parliamentary committee visited Shetland it was 
the middle of June and we took the members on a 
boat round the back of Noss. I do hope that 
members of this committee get the chance to do 
the same trip later on. 

My question is related to Jane Brown’s point 
about neglect and Liam McArthur’s point about 
structural support. What impact will the changes to 
structural support that are envisaged by the Pack 
inquiry and through LFASS and various other 
mechanisms have on neglect? In his questions, 
Bill Wilson rightly drew out the point that different 
approaches are taken in the different crofting 
counties—indeed, I am sure that members will 
have realised that the approach that has been set 
out today is very different from that highlighted at 
the committee’s meeting in Thurso—and the 
enormous structural changes that are being forced 
through by Europe and other parts of the support 
system might result in the neglect of crofts and the 
degradation of and lack of livestock opportunity on 
the land. Do the witnesses, a number of whom I 
know were at the parliamentary debate on the 
Pack inquiry report the other week, think that that 
is likely to happen? If so, does that put in danger 
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the very ethos of the future for crofting that Peter 
Dodge described? 

Peter Dodge: I think that you can answer those 
questions yourself, Mr Scott. [Laughter.] 

Tavish Scott: Well, I am not here to answer 
questions. 

The Convener: The witnesses might have to 
think about and come back to those questions. 

Peter Peacock (Highlands and Islands) (Lab): 
I want to pin down two or three points on 
absenteeism to make things absolutely clear. As 
Bill Wilson has indicated, the picture in Shetland is 
very different from the picture elsewhere. 

One consequence of the bill as drafted that 
crofters in other places are having difficulty with is 
that people who live more than 16km from their 
croft will automatically be classed as absentees 
and will have to seek permission to be absent. 
From what I have heard today, I get the 
impression that that would not be such an issue in 
Shetland. Am I right or wrong about that? Does 
16km seem wrong to you or right? 

Peter Dodge: That is 16 miles as the crow 
flies— 

Duncan Gray: It would be 10 miles. 

Peter Dodge: Aye, well, 16km. That would 
cover the majority of cases. However, given the 
amount and availability of transport nowadays, 
that could be extended. There are people all over 
the place. That said, of course, we want 
communities, so let us have things closer together. 

Peter Peacock: Just to be clear about this, do 
the majority of the people who you know and who 
live in your communities live within 16km of their 
croft? 

Norman Leask: Yes, but the whole set-up will 
affect the periphery. I live out on the west corner of 
Shetland, and anyone who lived 6 miles further 
inland could have both my land and much better 
land towards Tingwall. I am thrown up into a 
corner. However, it is not a major issue, and 
instead of setting the distance in stone it should be 
adjustable. You have to be very careful with this 
bill. Shetland has a vibrant crofting community and 
we do not want to be bitten on the bum by a 
measure that is meant to solve a problem 
elsewhere. 

14:45 
Peter Peacock: Norman Leask talked about the 

importance of the assessor role played by, among 
others, Duncan Gray and Jim Nicolson. Mr Gray 
said that he was sufficiently thick-skinned to take 
the flak, so to speak, but the fact is that crofters in 
many of the crofting communities to whom we 

have spoken on our travels around Scotland have 
no idea who their assessor is, which I find slightly 
perplexing. Even if someone is not prepared to be 
as thick-skinned as Duncan Gray says he is, does 
the role that he performs in his community still 
have to be played by someone? 

Moreover, Jim Nicolson talked about speaking 
to people who might be neglecting crofts. Even if it 
has not been described as such, do assessors 
play the role of mediator between parties? For 
example, would you mediate between a young 
entrant who is looking for a bit of ground and 
someone you know who is getting a bit old and 
tired and wants rid of some land? 

Duncan Gray: I agree that the role involves a 
bit of mediating—a bit of give and take. Having a 
clear definition of whether somebody is an 
absentee or has neglected a croft would make 
things much easier. What counts as neglect on a 
croft? One person’s view might be completely 
different from your view or mine. That should be 
set down in black and white, as with the 16km 
rule—a distance needs to be set and it might as 
well be 16km. If that is just a trigger point for us to 
say, “What are you going to do about this?” and 
the answer is, “It’s causing no problem and I’ve 
been doing it for 20 years,” that is fine, but it is 
down in black and white and a decision is made. 
However, a trigger point must be set at some 
distance for asking people to explain why they are 
staying where they are. If the answer is that no 
problem is being caused, that is fine and well—
that is there for everybody to see. 

Jim Nicolson: Shetland does not have 
significant numbers of people who live in Lerwick 
but who have crofts out on the west side of 
Shetland, the north mainland or Unst. Most 
crofters live on or near their crofts, but some 
original crofts are very small, so quite a number of 
crofters have more than one croft, to ensure their 
economic viability. That is not necessarily bad, 
especially if someone is interested in doing a lot of 
work. As Norman Leask said, a person might want 
to have a croft that is a bit further away from 
where they live—they might live in an area that 
has poorer ground and they might want a croft that 
is on better ground, if that is available. 

I return to mediation. If a crofter were involved in 
legal action, I would not say from the start, “You 
need to improve or get out.” It would be more a 
case of expressing a concern and perhaps 
suggesting that they employ a contractor to do 
something if they cannot do it themselves. I would 
raise their awareness of the possibilities and 
advise them about schemes, if they were in place 
and the person wanted to use them. 

Peter Peacock: The bill contains provisions to 
equalise the burdens on owner-occupiers with 
those on tenants. The Government is also 
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considering equalising access to the grants 
system, although officials say that a decision has 
not been made on that. If that is done, no 
differences will exist on those matters between 
tenants and owner-occupiers. Do you have views 
on that? If those changes happen, what will be the 
point of being a tenant? 

Duncan Gray: I think that, if those changes are 
made,  

few people will be tenants after about five years. 
Everybody who can will buy their croft. 

Peter Peacock: Do others share that view? 

Jim Nicolson: I am not sure whether what 
Duncan Gray says will be the case. There are a 
number of owner-occupiers. It is difficult to identify 
who is an owner-occupier and who is a tenant. I 
know people who are owner-occupiers of one croft 
but tenants of another. That does not appear to 
make a huge difference. 

As far as I am aware, people can qualify for 
grants. I do not see a major problem. Some 
people want to buy their crofts. Over time, they 
might do so, but that is not necessarily bad, and I 
am not sure whether even landlords would see 
that as bad. 

Peter Dodge: I return to the history. I admit that 
I was with the Crofters Commission in the 
department of agriculture when I came here, so I 
have years of experience. A quarter of the crofts in 
Shetland are owner occupied. No great movement 
towards further owner occupation is taking place. 
Some landlords are related to their tenants—the 
tenants are put in so as to have them. 

The culture here is egalitarian. In some of the 
islands, a tenant crofter who has several million 
pounds of assets, as well as income from their job 
on a purser, for instance, might be living next door 
to somebody who is on benefits, but you could not 
tell the two of them apart. When people put active 
effort into running their crofts, it benefits the whole 
community and the whole of Shetland. 

Peter Peacock: One of the reasons for the bill 
is to try to act against speculation in crofts. It could 
be argued that if tenant crofters and owner-
occupiers have equal access to grants there will 
be less reason to remain a tenant and more 
people will become owner-occupiers. Will that lead 
to more of a free market in crofts and thereby the 
kind of speculation that the bill is designed to 
eliminate? I am interested to know what you think 
about that in the Shetland context. If the bill is 
passed and leads to more owner occupation, is 
there a risk that there will be more speculation? 
Given what you said about family connections to 
crofts, I suspect that you do not think so. 

Peter Dodge: It comes down to the mindset of 
the speculator. We do not have many such people 

here. They have to live in the community and we 
can make life pretty miserable for them if their 
actions start to erode and corrode the community. 

Norman Leask: Peter Peacock talked about 
equalising the responsibilities of tenants and 
owner-occupiers. That should certainly be done, 
because during the past how many years most 
owner-occupiers actually sat on their own 
tenanted crofts illegally. We have to iron that out. I 
thought that the previous bill might do that, 
because the issue was considered to a certain 
extent, but the matter remains to be sorted out. 

In Shetland, probably quite a lot of crofts are 
owned within the family rather than by a landlord. I 
do not think that it will make a big difference 
whether a person is a tenant or not, as long as the 
responsibilities are the same. 

People who buy crofts to sell on have to use 
that horrible loophole that lawyers are brilliant at 
finding. We have to fill that loophole and ensure 
that if a community needs land to come out of 
crofting the help can come to the community and 
not necessarily go back to the landlord. I thought 
that the proposal in Edinburgh was that money 
and entitlements would not necessarily go back to 
the landlord who sold the croft but would be 
community assets, which might be used to provide 
a decently paid assessor or clerk of a common 
grazing. What is most needed is funding for young 
people who are entering crofting. 

Peter Peacock: We will come on to that. 

Jane Brown: The issue to do with occupancy 
and tenancies is important in Shetland, for the 
reasons that Norman Leask gave. In other crofting 
areas speculation is an issue, but I think that 
people in Shetland sometimes buy crofts almost 
for the opposite reason, and might be misinformed 
in doing so. Some people buy their crofts because 
they want to own them, but other people buy their 
crofts because they are not sure how succession 
works. Their children, who might want to take on 
the tenancy, might not be living locally at the time, 
and the crofters think that there will be more 
security and more chance of keeping the croft in 
the family if they own it—which of course might not 
be the case. Sometimes, it is almost the opposite 
of speculation. That is not to say that speculation 
is not an issue. My experience during the inquiry 
was that speculation is a big issue in some other 
areas of Scotland. 

Peter Peacock: Are you saying that the 
equalisation proposals might lead to more 
speculation, albeit perhaps not in Shetland? 

Jane Brown: Speculation in crofts is certainly 
an issue. I suppose that that might happen, but 
assuming that the loophole is closed, there would 
be a serious delay; there would not be immediate 
speculation. If people wanted to speculate 
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immediately, they could go down the route of 
selling their assignation without going through the 
owner-occupier thing, so I do not know that it 
would make much difference. 

Peter Peacock: That is helpful. Thank you. 

The Convener: As there are no further 
questions on absenteeism or neglect, we will 
move on and dig a bit further into assessors and 
grazings committees. 

Elaine Murray (Dumfries) (Lab): We have 
touched on the role of assessors a couple of 
times. I think that Norman Leask said that that role 
is important for the functioning of the bill. Will you 
describe how assessors are selected, appointed 
or elected at present? Should the bill make 
provisions on the way in which they are chosen or 
change their role in any way? 

Norman Leask: Before you make a final 
decision on that, you should look at how the 
system works in Shetland. We have to go through 
certain protocols to become an assessor. The post 
is elected, albeit that people are sometimes 
elected by the arm up the back. We have a young, 
vibrant group of assessors. I think that Tavish 
Scott was at the last meeting, so he can explain to 
you later how the system works. It can and must 
work or the whole thing is a waste of time. 

Elaine Murray: Should it be covered in the bill? 

Norman Leask: Yes. The bill will hang or fall on 
what happens with assessors. That will be more 
important than any other part of it. 

If we go back a couple of steps, the assessors 
network was dismantled. Wearing my semi-
national hat, I fought tooth and nail to save the 
assessors, because I really believe in them. We 
won that battle and we are delighted to see them 
carrying on. As a Shetland crofter, I would like 
them to be strengthened. I have always believed 
that the assessors should be the bedrock. You set 
out six or seven areas for commissions or 
whatever. Assessors could be in the chair. They 
could represent the whole thing. I can see it 
working, but I cannot explain it, because I am not 
a natural orator, as you can tell, and I have the 
disadvantage that I speak in the dialect, so I 
apologise to you who are trying to make sense of 
me. 

The Convener: Not at all. 

15:00 
Elaine Murray: Are grazings committees active 

in your areas? Should anything be done to 
encourage activity within grazings committees? 

Duncan Gray: I will speak about what happens 
locally. The top half of the island is split up into 
small common grazings and there are grazings 

committees for every one of them. The bottom half 
of the island is one big common grazing and it is 
split into different scattalds. There is no grazings 
committee in place there because nobody wants 
the hassle; the area is too big. I asked the 
commission about splitting it up, but the 
commission said that there would be too much 
paperwork and it was not interested. If we could 
split the area into scattalds or smaller areas, we 
would get grazings committees for the bits that folk 
use. If someone is using only 20 per cent of their 
scattald and it is fenced separately, they do not 
want the hassle and paperwork that comes from 
working with everybody else on the parts that they 
never touch. 

Elaine Murray: What effect does that have? 

Duncan Gray: There is no grazings committee. 

Elaine Murray: Does that make a difference to 
crofters’ general experience and the way that you 
work? 

Duncan Gray: I do not know. There is no 
contact point if you want to do anything, because 
there is no grazings committee. 

Elaine Murray: We will discuss boundaries and 
mapping in more detail in a few minutes. It has 
been suggested to us in evidence that if there 
were disagreements about boundaries when you 
were creating a register of crofts, there might be 
community solutions—the community itself might 
decide what the boundaries were. There could be 
a role for assessors and grazings committees in 
resolving disputes. Do you see that as a 
possibility? Would there be a problem in areas that 
do not have an active grazings committee? 

Duncan Gray: Yes. 

Jane Brown: There is a problem in areas that 
do not have grazings committees, because the 
shareholders in the common grazings have no 
formal way to represent themselves. Agencies and 
other people out there who quite legitimately need 
to communicate with crofters do not have any 
official channel of communication. They might 
communicate with one active crofter, but that is 
quite a responsibility for that person when there is 
no structure that says that they are a 
representative. They are also potentially cutting 
themselves off from some of the support schemes, 
which they cannot apply to unless they have a 
grazings committee, and from the opportunity to 
comment on changes that might be proposed 
locally. This is just my opinion, but where there are 
common grazings, it is important that the 
shareholders are engaged with that structure, so 
that they can represent themselves. 

Elaine Murray: Can legislation resolve that? 
Could provisions be included in the bill to 
encourage active grazings committees, or is it not 
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a problem of legislation but a problem of history, 
geography and tradition? 

Peter Dodge: The common grazings 
committees will respond to the production of 
sheep or whatever only if there is a return on the 
sheep meat or the support system for the habitat. I 
looked into this. The grazings committees in 
Shetland are some of the best in the Highlands. 
The top ones have records that go back 
generations—they are immaculate—and they 
know what they are trying to do. In many cases, 
they are still continuing to sponsor agriculture in 
the hills—they are keeping it going. The same 
committees also vote democratically for the 
assessors. In my time, the assessors’ integrity has 
been absolutely fantastic. That kills two birds. 

You have to be able to produce a product of 
merit from the hills one way or another and get a 
reward for it. On the back of that, we will continue 
to occupy the hills with young people. We need 
young people in the hills for the caa-ings. 

Jane Brown: The opportunity is there in the 
legislation. I am not sure that you can force people 
to take that opportunity, but they could be 
supported to do so. I do not want to say exactly 
who should do that, but both the Crofters 
Commission and Highlands and Islands Enterprise 
might have a role. They could look actively at the 
areas that do not have grazings committees. The 
equivalent of a grazings support officer could go 
and meet the shareholders. I am not sure that you 
can force people through legislation to take that 
opportunity, but the opportunity and support 
should definitely be available. 

The Convener: There has also been some 
suggestion that grazings committees could provide 
a report on their township or community. I do not 
know whether any of you have heard about what 
the Camuscross community did, but would people 
in Shetland be interested in something like that? 
Perhaps it is not such an issue if you have not got 
a lot of absenteeism and neglect. 

Norman Leask: It is not really the issue. Jane 
Brown was quite right about getting a little bit of 
support. I would like to see a little job for some 
crofter’s wife or crofter as the clerk to a common 
grazings committee, and for them to get a little bit 
of remuneration somehow. 

We do not want to become rich, but we want to 
stay in the community. We want to exist in the 
community. We probably live better than most. We 
have a beautiful place to live in and we produce 
excellent food, but we need money as well, 
unfortunately. Jane Brown was speaking about it 
being a good idea to have a grazings committee, 
but if there is nothing in it for people, no one wants 
to bother. 

Jim Nicolson: As well as being an assessor, I 
am a clerk to a grazings committee, which I find is 
of considerable assistance to me when an issue of 
some controversy comes to the fore. There is 
more than one grazings committee in my area, 
and I am involved with the largest one. I am also 
able to contact people who are on the other 
grazings committees to hear people’s opinions 
about the proposals that are being made. I think 
that the grazings committees are extremely 
important and provide real support for whatever 
the assessor is doing. 

Peter Dodge: The committee will speak to 
representatives from SNH later. I do not know how 
much they know, but the grazings are vulnerable 
because we are losing a lot of native stock off the 
hills. Major, detrimental changes are happening to 
the environment and if any more stock comes off, 
and if we lose more young folk, the hills will 
change, perhaps for ever. We do not want to see 
that. 

The Convener: Okay. I ask Karen Gillon to 
move on to the reorganisation of the Crofters 
Commission. 

Karen Gillon: I have become quite obsessed by 
elections to and the governance of the Crofters 
Commission and all that stuff. 

The Convener: Surely not. 

Karen Gillon: It is bizarre. 

I am particularly concerned about who should 
be eligible for election. We have come across in 
our travels—and Norman Leask perhaps alluded 
to this—many cases in which the registered crofter 
is not the person who is doing the work. The 
registered crofter might be the man or woman of 
the house, but they might have a job elsewhere. 
Under the current proposals, the person who is 
working the croft, who is not registered, would not 
be eligible to stand for election—or, indeed, as I 
understand it, to vote in the elections. Do you have 
any views on the proposals? Should they be 
changed? 

Norman Leask: First of all, the Crofters 
Commission has had a much higher profile in 
Shetland than it has had in most other places over 
the generations. We have had some excellent 
commissioners; in fact, I would say that all our 
commissioners have been outstanding. The 
commission has not been an issue here in the 
same way that it has been an issue on the west 
coast. I could not understand why people were so 
against the Crofters Commission when I first went 
to the west coast. 

I believe that anybody in a crofting family should 
be eligible to represent the household’s interests. 
There should not be one vote per tenancy—if the 
wife and the man each have a unit, they should 
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have two votes, because they have two 
businesses. If the wife is the tenant, the man 
should not be ruled ineligible to be an assessor or 
a commissioner. 

I do not know how you can word any of that in 
legal terms; it is perhaps impossible. Perhaps 
everyone should try to ensure that the person who 
would like to carry on becomes the tenant. 
However, there is an issue with changing 
tenancies: if a croft changes tenancy, the 
tendency is for a higher rent to be immediately 
slapped on the household, so people want to put 
off making such a change for as long as possible. 

I do not know how you can deal with the issue—
it is for the lawyers to decide. 

Peter Dodge: It worries me that the Crofters 
Commission might not know where the 
households are in the first place, as the register is 
so outdated. That could be a starting point. 

The system would need to involve not just the 
household as a whole. Here in Shetland, crofting 
is egalitarian—men and women are one and the 
same. You will not necessarily know who the 
crofter, the tenant or the worker is—it is very much 
family orientated. One person might be able to do 
a particular job better than the other person, but 
each individual household should put forward 
someone whom they think best represents their 
interests. 

I have nothing—I have no land and no tenancy, 
as my wife has everything in her name; I think the 
same goes for several of the folk who are sitting 
behind me. I hope that I still have a home to go to. 

Bill Wilson: That depends on what you say 
during the rest of the meeting. 

Duncan Gray: My wife and I both have crofts—I 
do not know how it would work if one of us was the 
crofter and the other one was not. It depends on 
the family and the household, and on who can put 
the time into working the croft. In many respects, 
my wife would be better than me at coming here 
and speaking to you. 

Jane Brown: I am trying to cast my mind back 
to what the committee of inquiry on crofting said, 
but we were proposing a different body at that 
point, so there is not an exact parallel. If my 
recollection is right, we decided that anybody in 
the community should be eligible to be a member 
of the proposed local crofting boards, and that 
everyone who was a member of a crofting 
household should have a vote. In some ways, that 
is similar to, but also different from, what is being 
proposed in the bill. 

In many households in Shetland, more than one 
person is the tenant of a croft. For example, my 
husband and I—and our son, who is in a separate 
household—are all tenants of crofts. It is a difficult 

issue, and I am aware that there has been a lot of 
debate about it. 

I suppose the question is whether to extend the 
system to include a wider electorate as well as 
registered crofters. There are certainly competent 
people out there who could usefully have a vote, 
but you have to draw the line somewhere in 
defining the electorate. 

Karen Gillon: I suppose that this is partly what 
you are saying today, but as we go round the 
country, I am conscious of the fact that, in order to 
have a vibrant crofting community, you also need 
a vibrant economic community. A registered 
crofter in community A may be able to get a job in 
community B, and because they have a full-time 
job, the other person in their household becomes 
the person who works the croft. Under the current 
proposals, however, the person who works the 
croft is not eligible—as they are not the person on 
the register—to participate by standing for election 
or voting. That appears to go against what I have 
discovered during my steep learning curve: 
crofting is about the community and the family and 
trying to make the land work for the people that it 
serves. I am slightly concerned that the bill as it is 
currently drafted could lead to people being 
disenfranchised. 

Peter Dodge: Under previous proposals, any 
crofter would be eligible, even if they were absent, 
as long as the croft was worked by somebody 
within the family. A move away from that is almost 
a change in the wrong direction—once again, just 
the household will be represented, never mind 
who is in the household doing the work. 

15:15 
Karen Gillon: Has the panel any thoughts 

about what constituencies we should have for the 
election of commissioners? 

Norman Leask: Orkney and Shetland are 
always lumped together, which usually throws up 
a problem— 

Liam McArthur: I cannot imagine why. 

Norman Leask: You have not noticed that, 
then. [Laughter.]  

In most cases, the Orkney people dominate, but 
in this case Shetland and Orkney could be 
together, and a person from Orkney could come 
down to discuss matters that were specific to 
Orkney. Perhaps an Orkney person would be 
voted on, anyhow. I have no problem working with 
Orkney; some people do. 

The Convener: I should say that none of the 
detail is in the bill. All that must be worked out 
later. 
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Liam McArthur: I will stick with the issue of how 
we democratise the commission and keep away 
from the sensitive issue of Orkney-Shetland 
relations. The decision to allow a proportion of the 
commission to be elected has been welcomed by 
some people, but other people think that it does 
not go far enough. I would welcome the panel’s 
view on whether a wholly elected commission is 
desirable or possible, given everything else that 
the bill seeks to achieve. 

Last week the committee heard from 
commission representatives, who expressed a 
fairly firm view that, given the requirements on the 
commission, its chairman will need to be 
appointed by the minister rather than proposed 
and rubber-stamped by commission members. It 
would be useful to hear what you think about that 
and whether you think that the proposed 
democratisation of the commission goes far 
enough. 

Duncan Gray: The proposal is that 60 per cent 
of members will be elected and the rest appointed. 
My understanding is that the chairman or 
convener—or whatever he is called—will be 
elected. Is that the situation? 

Liam McArthur: It will be for the minister to 
appoint the convener, but he could be either one 
of the appointees or one of the elected members. 

Duncan Gray: That is a difficult one. I am glad 
that I will not have to make that decision. 

Peter Dodge: I fail to see why we would go so 
far down the democratic route only then to impose 
a chairperson who had not been democratically 
elected. 

Liam McArthur: Do you think that it is important 
that the chairman should come from the 60 per 
cent of the membership who will be elected, 
whether the person is chosen by the commission 
or appointed by the minister? 

Peter Dodge: The chairman could be elected 
by all the members. I would not like to see the 
imposition of a single individual at the top. We 
have come so far with democracy during the past 
few years; why not let it go a bit further? 

Jim Nicolson: I disagree. We all aspire to 
democracy to a degree, but democracy does not 
always produce the best people. People of talent 
might not get elected, and we will want particular 
talents on the commission, which might not 
emerge through a totally democratic process. It 
might be that we got a convener who was the 
most popular person rather than the most able. 

Peter Dodge: I should have said that I agree 
with the 60-40 split. The issue is just the convener. 

Norman Leask: We certainly need appointees, 
for their expertise. The commission is an important 

group of people. It should be possible to find a 
chair from the 10 members rather than put another 
person in. The chair might not necessarily be one 
of the crofters; they might well be one of the 
appointees. I do not know exactly what happens in 
Government circles, but most committees outwith 
the Government decide among themselves who is 
most able. However, whether there are 11 or 10 
members is not an issue for me. 

Peter Peacock: I want to pin you down on what 
you said earlier, when we were talking about how 
the bill can help to strengthen how assessors are 
elected or appointed. You seemed to be setting 
out an alternative model to a direct election. You 
talked about having six constituencies, from which 
a group of assessors would elect their convener, 
who would go to the commission as 
commissioner. Is that right? Is that your preferred 
model? 

Norman Leask: That is what I said when the 
previous bill was discussed. That has always been 
my preferred model. However, I am quite happy to 
go along with whatever is possible. What we have 
now is a tremendous lot better than what 
happened last time. We must continue moving 
ahead and forget about what we did not get. 

Peter Peacock: I asked because, as we have 
travelled around—and today, a bit—I have 
detected no real enthusiasm for direct elections. 
Alasdair Morgan and I met a group of crofters on 
the Uists at a public meeting, and when Alasdair, 
who is the Parliament’s Deputy Presiding Officer, 
asked for a show of hands in favour of elections, 
only one hand went up. Jim Nicholson also seems 
sceptical about elections. 

It is difficult to argue against democracy, for 
obvious reasons. However, if there is no great 
enthusiasm for elections and only 10 or 20 per 
cent of crofters turn out to vote, what will that do 
for the credibility of the commission? What does 
the panel think? Are people thirsting for 
democratic elections, or is that not a high priority 
for crofters? 

Norman Leask: I believe that we could get our 
assessors elected. If we set up six areas in 
Shetland and put forward a protocol for each area, 
I think that the most appropriate people would 
come forward—and that could be all the election 
that was required. However, I lost the battle last 
time and I am quite happy to lose it again. I am a 
typical Liberal Democrat; I keep on at it. 

Duncan Gray: Crofters are not going to be that 
worried about whether the person is elected, as 
long as they know that there is a man or woman 
that they can get hold of and speak to if they have 
a problem. That is the most important thing. There 
are more important things to worry about on a croft 
than how the commission is elected. 
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Peter Dodge: The issue has arisen because 
each community is pretty well unique in its own 
right and we are trying to get someone who 
represents the community. If that can be done, let 
us try and do it. 

Peter Peacock: It is proposed that the 
commission should have the power to charge 
crofters fees, for example for applications to 
apportion, assign or decroft. A scale of potential 
fees has been published with the supporting 
documentation to the bill. What is the panel’s view 
on crofters having to pay, in part, for crofting 
regulation in future? 

Norman Leask: During the past 20 years we 
have steadily been punished more and more. I 
often say that crofting is a disease, but it is curable 
and some people eventually recover from the 
sickness. I ask the committee, every time you 
decide on anything to do with the bill, please think 
about how it will keep people in crofting in the 
periphery. That is the only thing that is important. 
We can forget about everything else. 

Peter Peacock: That is an argument for not 
charging. 

Norman Leask: Any extra charges would be 
completely unacceptable. We have been punished 
over the years. Here in Shetland, as I explained 
last night, we lost out over the change from hill 
livestock compensatory allowances to LFASS and 
then we lost out after the first examination of 
LFASS. LFASS is changing again, and we already 
get 30 per cent less into Shetland than we used to 
get in 2006. LFASS is underspent by something 
like £8 million. Please do something about getting 
us some of that money, through specific handicap 
area status for Shetland. That is how you will get 
the young people into crofting. It is quite simple—I 
am sorry; I know that that is for another day. 

The Convener: Often, the result of successful 
applications for decroftings or apportionments will 
be financial gain for the applicants, and 
Government is increasingly having to be self-
financing. Therefore, is there not some justification 
in charging for those things to cover the costs? 

Duncan Gray: Twenty-odd years ago, when I 
started crofting in my own right instead of helping 
my father, grants were easily available through the 
crofting counties agricultural grants scheme. If a 
crofter wanted to improve their land, by putting up 
fencing or anything like that, money was also 
available through the croft entrant scheme. The 
croft entrant scheme has now disappeared and 
CCAGS grants are an awful lot more difficult to get 
than they used to be. If people are now going to 
be charged for apportionment, how can you 
expect folk to be interested? The Crofters 
Commission used to support crofters, but now it is 

going to charge them every time that they want to 
do something or change something. 

Peter Dodge: Between 20 and 30 years ago, 
when Shetland Islands Council money was being 
used to prime the pumps here and young folk 
were getting to stay on in the hinterland instead of 
going away to the town and migrating out of the 
backwoods, there were 100 apportionments a year 
in Shetland. There were more apportionments 
here than in the rest of the offices put together. 
The outcome of that can be seen today—we still 
have young folk and a vibrant community—but 
help is needed for that. As Norman Leask hinted, 
when a croft is passed over to somebody, in some 
cases, they are given a liability and a yoke around 
their neck for the rest of their life. So, let us be fair. 

Some apportionments are coming up in an area 
just down the road from us in a neighbouring 
township, but there are complications that the 
Crofters Commission has not even started to get 
to grips with regarding udal holding laws, holdings 
with non-croft subjects on the hill, divisions of 
common land that were undertaken as part of the 
common grazing and a whole wheen of tenant 
crofters who have not been on the hill in the past 
20 years. The way that things are going, when 
somebody applies for an apportionment to keep 
their cattle on the land, replacing the sheep, there 
will be the most horrendous brouhaha—not of that 
person’s making—at the hearing and in what 
follows. If he sees that apportionment within the 
next three years, I will be very surprised. He will 
be held back, and if you ask him to pay for what is 
his natural right, you will just put that boy out of 
business completely. 

15:30 
Karen Gillon: I understand your comments 

about apportionment, but the issue of decrofting is 
slightly different. Would not charging a fee for 
decrofting be a potential way of bringing some 
income back, which could be used to support 
crofting? I do not know, but I think that there are 
two different issues and that we are perhaps 
mixing them up. If people are going to decroft and 
receive a financial gain, there may be merit in a 
charge, but you have made a good case for why 
there should not be a charge for apportionment. 

Jim Nicolson: I agree with that. In most 
decrofting cases something is going to happen, 
such as a commercial development or a house 
being built. I would not like to see too large a 
charge being applied for an individual croft house, 
especially if it is the crofter who is going to build it. 
The chances are that they are decrofting in order 
to obtain a mortgage to enable the building to go 
ahead. When a commercial enterprise is involved, 
a charge would be appropriate. 
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Apportionments might be obtained for only 15 
years in any case, although they might go on 
beyond that. In effect, a charge is being applied, 
but only for a specified length of time. 

Jane Brown: Like Jim Nicolson, I can see the 
reason for charging if a commercial development 
is involved. However, for most apportionments and 
decroftings of family houses, the crofting 
legislation has put over crofters a whole layer of 
regulation that does not really apply to most other 
forms of land tenure. Because of that, I do not 
think that crofters should be charged. Over the 
generations, successive Governments have 
chosen to make those regulations, so unless the 
decrofting is done for the purposes of commercial 
development, people should not be charged. 

Norman Leask: I certainly agree with that. 
Although I have no problem with people making 
money, I am opposed to too much decrofting, 
unless it is for the good of the community. 

However, apportionments are given that cannot 
even be improved now. When I was young we 
could improve our apportionment. We could 
surface seed it and put sheep and cattle on it. We 
are banned from doing that now. It is one of the 
many ways in which crofters have been punished 
and punished again. I must apologise for being a 
bit angry about that. 

The Convener: I am conscious that time is 
marching on and we have a few vital questions still 
to ask. 

Alasdair Morgan: Another difference of opinion 
that we have come across in different parts of the 
country relates to how people know the exact 
boundaries of their crofts. One of the proposals is 
to set up a register, which will probably be map 
based. Do the witnesses think that croft 
boundaries in Shetland are generally well defined? 
Is the setting up of a map-based register a good 
idea? Could the exercise be done relatively 
straightforwardly in Shetland? 

Duncan Gray: We already have maps. I asked 
some crofters about the proposal and they asked 
why another set of maps is needed. We do maps 
every year. The integrated administration and 
control system maps are done annually. We might 
need only to review the maps and make sure that 
the boundaries were correct, but I would say that 
they are 95 to 97 per cent correct already. 

Alasdair Morgan: In that case, moving to the 
proposed register would be fairly straightforward in 
Shetland. 

Duncan Gray: The Crofters Commission 
already has a register of crofts; it just needs to be 
modernised. 

Alasdair Morgan: Aye, but it is not based on 
maps. 

Duncan Gray: Just modernise it and put the 
maps in. We do not need to create a whole new 
register when we already have one. 

Norman Leask: I am obviously very naive, but 
for the life of me I cannot see why the Government 
department that operates IACS cannot transfer its 
maps to another department. Geographers 
certainly need work but do we need people to go 
around all the hills and draw up new maps when 
maps are already there and we have signed them 
off and agreed to them? Are maps of the scattalds 
included? As far as I am aware, everyone I know 
completes their IACS form and agrees to the 
maps. 

Alasdair Morgan: How frequently are there 
croft boundary disputes in Shetland? We seem to 
have come across them quite a lot elsewhere. 

Duncan Gray: I cannot remember one. 

Jane Brown: I am aware of one—they 
obviously crop up. The small number might be 
linked to the lower level of neglect. People in 
Shetland actively use their crofts. As Jim Nicolson 
said, virtually everybody is submitting an IACS 
form. Personally, I am not sure that the IACS 
maps could be used as a straight swap, because 
some people might have more than one croft. 
Also, the maps show only forage areas, so some 
areas of crofts might not show up on them, 
because they are not foraged—they might be rock 
or buildings or whatever. However, those maps 
would be an extremely useful starting point and 
the job would be substantially done. There might 
be boundary disputes, but I do not think that they 
will be prevalent. 

Another issue about the register and the 
mapping is that the Crofters Commission has a 
register—I have seen extracts from it—that is 
dependent on information that it has been given 
and which is not necessarily up to date. There is a 
lot of scope to go through that register 
systematically and update it, particularly in relation 
to where people live and whether their 
correspondence address is the same as their croft 
address. That definitely needs to be done. An up-
to-date register of the tenants, the crofts, the 
correspondence addresses, how they can be 
contacted and so on is essential. 

Alasdair Morgan: Under the bill, the 
registration of crofts would be triggered by a series 
of events that might never come to pass in the 
case of certain crofts. As an alternative, it has 
been suggested that each township or grazings 
committee could put together the register and set 
out what it thinks the boundaries are for its 
community. Would that be a sensible approach? 

Duncan Gray: Yes. 

463



2493  2 MARCH 2010  2494 
 

 

Norman Leask: That has been done in some 
areas. I hope that the committee will have a 
chance later to speak to Frank Robertson , as he 
has done that in an area that he and my wife are 
involved with. I do not believe that there would be 
any disputes that could not be sorted out on a 
map, especially if the crofters knew that they 
would otherwise have to pay to go to the Scottish 
Land Court. I am completely confident that we 
could sort out everything through the local 
committees. 

Peter Dodge: In the 1970s, the department of 
agriculture employed students to go round all the 
farms annually during the summer to put the 
general boundaries on to maps for the 
department’s use. As an outsider coming into 
Shetland, I look on the issue with great trepidation, 
because it depends on the scale of the map. The 
townships in which we live were avoided by the 
Land Court in 1913. In most of Shetland, there 
was still a native population who knew their 
boundaries. The Land Court would not touch the 
area round the townships. It did the meadows and 
the inby and outrun areas, but it did not dare to 
come in to the townships, where various estates 
came together and there were various rights of 
access, kailyards and whatnot. In some places, 
the generation that used those areas on a daily 
basis has moved on. We now live in harmony in 
many ways. There are not many boundary 
disputes because, as we live in such close contact 
with one another, we cannot afford them. 

Liam McArthur: To return to the point about 
IACS, in each meeting that we have had on the 
bill, a different set of maps has emerged and we 
have heard suggestions about which might be the 
best and most accurate. The figures that we had 
on IACS are that there are about 12,000 crofters in 
Scotland and about 5,000 or slightly more who 
claim the single farm payment. There will be 
others who are still filling out IACS forms, but there 
is likely to be a discrepancy between the number 
of crofters and the number of IACS forms. We 
have asked for details of what that discrepancy 
might be, but do you have any suggestions about 
how the mapping exercise might be done for the 
remaining however many thousand crofters? 

Peter Dodge: The IACS maps sometimes bear 
almost no resemblance to the crofts. Someone 
could occupy the same piece of ground from 1997 
to 2004 and the Government agriculture 
department would change it on the map four or 
five times. It does not believe in the rights of 
crofters and silly wee things from the archaic past, 
such as sheep on tethers going right to the banks 
to the ebb, where there have been rights for 
hundreds of years. We continue all those rights, 
but we will not get someone who deals with the 
IACS to believe that sheep eating seaweed are 
part of our crofting lifestyle. 

Norman Leask: Peter Dodge is right to say that 
the area changes on the map every year—and it 
always shrinks. [Laughter.] It is another one of the 
things that I get angry about. 

Bill Wilson: Peter Dodge mentioned rights of 
access, which brings me nicely to a question that I 
wanted to ask. One possibility with the mapping is 
that, if it is not done correctly, it could leave 
ransom strips. I am sure that you know what they 
are—thin strips of land to which a landholder might 
conceivably deny access to a crofter without 
substantial payments of money. 

When I heard of ransom strips, I thought that 
they sounded like a bad thing and that we needed 
something in the bill to say that crofters should not 
be unreasonably denied rights of access to their 
land. However, previous witnesses have 
suggested that ransom strips are a wonderful 
thing. I paraphrase slightly, but they suggested 
that ransom strips allow benign landlord dictators 
to control the crofters and ensure that they 
behave. I may be paraphrasing slightly harshly, 
but that is broadly what I was told. Does any of the 
witnesses have views on ransom strips, benign 
dictatorships or access to land? 

Peter Dodge: I suspect that you have been to 
Lewis and Assynt. [Laughter.] 

The strips exist, and they are rights of access. 
For some, we do not know which landlord is the 
owner, and in another world some people might 
call them beetle banks. They are the areas in 
some places that, when planting new houses or 
getting roads, people do not know where they 
stand regarding who to go to for a title. There are 
not a lot them—most of the population know who 
owns what—but it just needs one individual to park 
a line or fence post in the wrong place and you 
have blood. 

Bill Wilson: Do we need something in the bill to 
say that crofters should not be unreasonably 
denied access to their land? 

Peter Dodge: We know where our access 
routes are—they have been laid out. If you pick up 
a 1902 map of the survey of 1872, you will find 
that most of the access routes are carefully 
defined. Whether they are still kept up is another 
matter, but we have a pretty good idea of what 
rights are there. 

Norman Leask: Most of the cases in which the 
Land Court has been brought into action in 
Shetland have involved people being denied right 
of access across somebody else’s croft—rights of 
vehicular access, usually, as I think that everybody 
has the right to walk. I think that every case that 
has arisen has been because of a denial of 
vehicular access to a croft. 
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Bill Wilson: Does the bill therefore need 
something to deal with that? 

Norman Leask: I would like to see that, yes. 

Duncan Gray: Yes. 

Norman Leask: It would be quite simple. If it is 
not necessary, it is not necessary, but there is a 
chance to deal with things that have caused 
problems in the past. 

Bill Wilson: Do benign dictators not appeal to 
you, then? 

Peter Dodge: Do you mean the council? 
[Laughter.] 

Norman Leask: Ask the council, because it 
could be the worst—or the best—dictator that we 
have. I do not know, but I have told you before that 
it has caused a problem. 

15:45 
Peter Peacock: The proposal is that the current 

register would be kept by the commission for 
another 30 or 40 years while the new register is 
being compiled in parallel, and that crofters would 
pay for registration and for an advert in the 
newspaper and so on. You have described a 
situation in Shetland in which virtually every croft 
is used, very few are neglected, there is very little 
absenteeism and there have been few boundary 
disputes. Can you think of two or three benefits—
or even just one benefit—that would accrue to a 
Shetland crofter from the new map-based 
register? 

Norman Leask: We would need to have an up-
to-date register with a map attached to it. The 
problem has been because of our strange system, 
in which there are quite a few owner-occupiers. 
They are not tenants, so lawyers do not have to 
say that there has been a change in the owner 
occupancy of such crofts. In Shetland, that 
accounts for a lot of the missing crofts. 

Peter Peacock: But if you have been living in a 
community, in perfect harmony with your 
neighbours, for 50 or 100 years, and you do not 
see any prospect of that changing, what does a 
new map-based register bring to the table? 

Norman Leask: If a newcomer comes in, you 
can lay down the map and say, “That’s the way 
that it’s always been. That’s the way we believe it 
should be.” It is an insurance for the future, which 
we really need. We do not need it as it was 
originally envisaged, because that was to allow 
people to raise money on their crofts. We do not 
need it as exact as the original proposal. I have 
been opposed to us paying for the map, because 
we could do it as a community exercise. I hope 
that the committee gets the chance to speak to 

Frank Robertson, who can explain the things that 
have been done. 

In Bressay, the community got together 25 or 30 
years ago to draw a map and present it to the 
Crofters Commission. The commission had no 
place to put it. No one knows where it went, or  

whether it went in the bin. If communities can 
get together and attach a map to the register, it will 
be to their benefit, but it should not be a 
punishment—there should not be an extra charge. 

Peter Peacock: But in that context, you would 
be quite happy for the commission to keep the 
register. 

Norman Leask: The committee should stop this 
idea of everything being taken away from the 
Crofters Commission, which is the only body 
committed to crofting. 

Peter Dodge: The other issue is what scale the 
maps should be. A 1:2,500 map is pretty standard, 
but we do not have that for a lot of Shetland, so if 
that was the scale we would be stymied. 

The Convener: We have had maps come out of 
lots of places. There may be one in the Laird of 
Bressay’s hoose.  

Karen Gillon: As we have gone round the 
country, one of the issues that has arisen is 
development on crofting land and decrofting for 
development. How much of that is occurring in 
Shetland? Is it for community benefit, speculation 
or private gain? 

Duncan Gray: There is not a lot going on in our 
files, as far as large-scale development is 
concerned. Most of the developments are 
happening around Lerwick. 

Norman Leask: You would find the same thing 
going on in Stornoway. The nearer to Lerwick, the 
bigger the issue. There are other issues, such as 
efforts to protect little bits of croft land. One of the 
things that was taken away from us, in about 
2003-04, was the grant to allow us to use the 
poorer part of the croft. You could get a grant for 
your road and all your facilities. I thought that we 
might save that one, but unfortunately there was a 
ministerial change and it fell away. 

It is not all one issue. We do not have very 
much land, and we would like to save as much of 
it as possible, but we cannot refuse a young 
person who wants to put their house alongside 
their parents’ house because that is the cheapest 
place. It may save them £30,000 to put the house 
on a good piece of the croft. We need support 
from Government for things like that. As Jane 
Brown said, Shucksmith considered all those 
issues and came forward with ideas to save little 
bits of land. That is just one of the many things 
that we have lost.  
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Karen Gillon: Do you sometimes end up 
building more houses because the cost of 
sewerage, roads and so on means that it is not 
viable to build only one? If you wanted to build a 
house for yourself, without any grant, would you 
have to build another two houses to make that a 
viable option? 

Norman Leask: That is not an issue. 

Jim Nicolson: That is not what happens. The 
biggest demand for crofting land for decrofting is 
to build individual houses. By and large—certainly 
in the communities with which I am involved—that 
is welcomed, as it strengthens communities by 
bringing in young people. If building takes place in 
areas where it is possible to connect to a public 
drainage scheme or which are near to electricity 
power lines and water, that saves money, so most 
building takes place where there are crofts and in 
areas that are designated for housing in the local 
plan. Generally, communities welcome such 
building, as it strengthens them. 

Peter Dodge: I have been involved in this side 
of things for two or three decades. The issue is 
very tricky. It is a major issue in Shetland, where 
some of the best arable land is under assault. It 
would have been a big help if in the past score 
years Government had assisted the poor council 
by saying that the better arable land in Shetland 
was worth keeping, given its historical value. The 
Government has hung us out to dry. The gradings 
of land here are such that it is of negligible quality, 
but we are starting to get housing on a larger 
scale. In some cases, we have tried to guide it out 
of the hill dykes and on to the poorer ground, but 
once one or two people get in the finances for a 
house site or two, they start to push matters. Only 
a few people tend to be involved. That is leading 
to break-ups in some communities, as the other 
side of a community tries to protect what it has left. 
It is not an easy issue to address. Because of it, 
harmony is no longer the key word in one or two 
communities. 

We should zone houses more on poorer land, 
especially common grazings, and put in place the 
necessary services, as has been said. For years, 
planners here tried to get what they called 
hamlets, which is a strange term in Shetland; they 
wanted groups of houses, so that the services, the 
bins, the post and so on were brought together. 
That is anathema to many places in Shetland—it 
is not in keeping with our culture. It would be ideal 
if we could sort out the issue through councils, in 
harmony with the Crofters Commission. We have 
done that once, but the Scottish Land Court 
overturned the arrangement in the Ocraquoy case. 
Yet again, the Crofters Commission managed to 
stop developments where we would have 
preferred to see them, alongside old roads and 
existing services. 

Many of the people in new houses come here 
because of what the crofting scene presents to 
them—the rural idyll and whatnot—but they are 
destroying what they came to enjoy. The problem 
does not affect many areas of Shetland, but within 
12 miles of Lerwick there is encroachment on a 
scale that is harmful to crofting. 

The Convener: We must finish this part of the 
session by 4 o’clock. 

Karen Gillon: I have a question that I would like 
to ask Peter Dodge before we move on. 

With regard to planning, do you think that we 
have got things the right way round in terms of the 
Crofters Commission? Is it involved at an early 
enough stage in terms of the zoning of land? Does 
it have enough powers to say, when a local plan is 
being developed, “You can zone that area for 
housing, but we are not going to decroft it”, which 
would force the housing into areas where it would 
have less of an impact on the agricultural use of 
the land? 

Peter Dodge: At the moment, there are 
planners—I do not know where they come from—
who want to zone all the areas that face in a 
southerly direction, so that houses can gain the 
maximum sunlight for solar power. It just so 
happens that those areas contain some of the best 
rigs in the parish. We have to get the Crofters 
Commission involved at an early stage, so that the 
planners can be told that we would like them to go 
over the other side of the hill dykes. 

Jane Brown: By the time that applications are 
being considered on a case-by-case basis, it is far 
too late. The Crofters Commission has to be 
involved as early as possible—that should be in 
statute. 

Norman Leask: I agree with everything that has 
been said. We had a problem in Ocraquoy and the 
decision was overturned. I do not know what you 
can do about strengthening the position or putting 
pressure on the Land Court. There is no point in 
giving the Crofters Commission more teeth unless 
it is backed up by the Land Court.  

Peter Peacock: One of the proposals in the bill 
is to extend the period of clawback—during which 
a part of the development value would go to the 
landowner—from five years to 10 years. It looks 
like the Government’s thinking is that that would 
damp down speculation, because someone would 
have to wait 10 years before they got 100 per cent 
of the value. On the other hand, it can be seen as 
simply extending a landowner’s right to claim 
money. Is that proposal justified, or should the 
situation be left as it is? In his written evidence 
and in his evidence earlier today, Norman Leask 
has said that he would like the profits to go not to 
the landowner but to the trust, but I ask you to 
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leave that issue aside in talking about the principle 
of extending the period of clawback. 

Norman Leask: To a true crofter, it will not 
make a big deal of difference, because they will be 
crofting their land. The only way that it could make 
a difference is if someone had to start crofting their 
land by selling off sites. That is the last thing that 
we want to happen. 

Jim Nicolson: I do not think that an owner-
occupier is any more likely to sell land for 
development than a landlord would be. If someone 
says to a landlord that they would like some land 
for a development, he or she is likely to go along 
with it, just as an owner-occupier would. 

Peter Peacock: This morning, we heard that 
people occasionally sell a house site in order to do 
up the byre, or to buy a tractor or something like 
that. The implication of the proposal would be that, 
in realising that value, the landowner would get 
another five years of that. Does that seem right? 

Jim Nicolson: I do not think so. In the distant 
past, landowners would make a significant 
contribution to the crofts on their estates. In some 
cases, they would assist in the building of houses 
and so on. By and large, that does not happen 
now, so the proposal would simply be handing a 
bit more to the landowners. 

Norman Leask: When we were in Edinburgh, 
our response was the same as it is today. The 
Scottish Landowners Federation agreed that we 
had put forward a splendid idea—obviously, 
nobody there had read it at the time or something; 
I do not know. In any case, I stick to it. 

The landlord does not need any more help. The 
community needs any support that is possible. In 
most cases, the proposal will be triggered only if 
the community requires land. Very seldom will 
someone be going round trying to flog off a site. 

16:00 
The Convener: Should we, if possible, try to 

address in the bill the issue of the Whitbread 
loophole? 

Norman Leask: There is no question but that 
that has to stop. 

The Convener: I see that everyone on the 
panel agrees with that. 

We have time for a final question. 

Bill Wilson: In the Crofters (Scotland) Act 1993, 
there are various statutory conditions. One of 
those conditions requires a tenant crofter to permit 
his landlord to view and examine the buildings of a 
croft. The Land Court has decided that that 
includes the inside of a croft house, even though 
the landlord might never have contributed to the 

building or maintenance of the house. Were you 
aware that a landlord could insist on inspecting the 
inside of a tenant’s croft house? What are your 
views on that? 

Jim Nicolson: I certainly was not aware of that, 
but I would be happy if my landlord came to visit 
the house. I get on very well with him. 

Jane Brown: I was aware of that. I understand 
that it has happened in Shetland and that the 
person to whom it happened thought that it was a 
gross intrusion. 

Bill Wilson: My legal colleague, who informed 
me of that visit, told me that the tenant was not 
entirely cantie about it. 

Duncan Gray: I was not aware of it, and I would 
think that most people would view such a visit as a 
gross intrusion. I get on well with my landlord, so I 
would not have a problem. That might not be the 
case for a lot of people, though. 

Peter Dodge: I will not be telling my mother-in-
law that a visit from her is a gross intrusion. 
[Laughter.]  

The Convener: On that note, I thank the 
witnesses for their attendance. If any other issues 
occur to you and you want to share them with the 
committee, please write to the clerks as soon as 
possible, so that your views can inform future 
evidence sessions. 

I will suspend the meeting for five minutes. I 
think that three members of the public have let us 
know that they want to take part in the public 
session. If anyone else has been motivated to 
speak by anything that they have heard in our 
discussion, they should have a word with the clerk, 
Peter McGrath, during the suspension. 

Norman Leask: Before you suspend the 
meeting, I would like to present you with a book 
that some of the crofters have put together. It 
contains little stories about Shetland and some 
good photographs. I am sure that it will be happy 
reading. 

The Convener: Thank you. I will share the book 
with my colleagues. It looks lovely and I look 
forward to reading it. 

16:04 

Meeting suspended. 

16:12 

On resuming— 

The Convener: We move to the public 
participation part of the meeting. I suggest that we 
keep contributions to under four minutes so that 
everyone gets a chance to speak. 
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Councillor Frank Robertson (Shetland 
Islands Council): I have three points to make, the 
first of which is about the local development plan. I 
am the chairperson of the planning board, and we 
will embark on preparing local development plans 
under the Planning etc (Scotland) Act 2006. An 
important factor is the development of agricultural 
land. I have been involved with crofting nearly all 
my life. As well as being a councillor for the west 
side and the chair of planning, I am the chair of the 
local grazings committee on the west side—I have 
been for 20-odd years. I therefore have a 
reasonable working knowledge of crofting and 
crofting life. The issue for the local development 
plan is proscription and the development of what, 
on occasion, is good agricultural land. 

Once planning consent is granted for a 
development, the need for decrofting follows, but it 
often occurs automatically once planning consent 
is given. It is not always for a single croft house. I 
see passing through the planning board fairly 
large-scale developments on what is termed, and 
can be classified as, good agricultural land. That is 
why I feel very strongly that we need a 
consultation process. Norman Leask talked at 
length about local assessors. In the planning 
process, we have statutory consultees such as 
SNH, the road surveys and community councils, 
but we do not have a statutory consultation with 
either the Crofters Commission or the local 
assessors, who have a good knowledge of the 
quality of the land. That is a lack in the planning 
process. That is my first point. 

16:15 
My second point is about one of the first things 

that our local grazings committee did about the 
scattald there. We captured all the local 
knowledge of the area that we could and prepared 
maps, at very little cost, using existing Ordnance 
Survey sheets. We produced a complete mapping 
of the whole scattald, based on the knowledge that 
we gained of boundaries and accesses. We have 
used that for recommendations and comments on 
apportionments. When those maps were 
completed, I lodged them with the then 
department of agriculture and fisheries for 
Scotland. 

My third comment is on an earlier question that 
was asked about the Crofters Commission. From 
time to time, I have been involved in hearings. 
Good as local grazings committees are and 
democratically operated as they may be, it is 
extremely important that we have a higher 
authority that we can go to for a legal and 
balanced judgment on particular issues. In many 
cases, we have had great difficulty in reaching 
such judgments locally. 

Joyce Pole: It is lovely that the committee is 
here—I am really chuffed to see you. 

I live in the middle of what is really a 
development area. The two crofts next door to 
me—they are fantastic crofts—are being actively 
subdivided, which is tearing the heart out of them. 
All the arable land and the good grazing will be 
under housing quite soon. That is not right; the 
hills will be all that is left. It is because we live so 
close to Lerwick that the value of the 171 hectare 
holding that the two crofts make up has increased 
from the £170,000 price that it was bought at, to 
upwards of £0.5 million. That is the price just for 
the plots that are being sold at the moment. There 
will be lots more plots for sale in the next five to 10 
years. 

I prepared a statement because I thought that I 
would waffle, so I will just read it out, if that is all 
right. 

There are broken links in the chain that bonds 
crofting to the community. The major broken link is 
that there is no body, no authority, no federation 
and no department in place to protect crofts for 
food production. In the past 10 years or so, the 
rapid pace of house building on croft land has 
gone unchecked. Lately, things have accelerated. 
The supporting statements that accompany many 
applications for planning permission for houses on 
croft land are not factual, and the information that 
is supplied is manipulated in such a way that 
planning approval has been granted when it 
should not have been. Any protection that the 
agricultural officer can offer to save valuable 
arable and grazing land is undermined by such 
statements. 

The planning department has neither the time 
nor the staff available to check the veracity of 
supporting documents, and they have to rely on 
the disclaimer on the application form that puts the 
onus on the applicant to tell the truth. Many 
applicants know that once planning approval is 
awarded, the details that have been supplied are 
checked rarely, if ever. 

A case in point involves a crofter’s son who has 
built four croft houses. He decrofted the sites prior 
to the build and then sold the properties to fund his 
home abroad. Another crofter stated that as there 
was an ESA scheme on the poorer land, his only 
option was to build his house on the arable land. 
Locals knew that the ESA scheme had expired 
and even though the false statement was brought 
to the planning officer’s attention, nothing was 
done and approval was granted. Proper regulation 
by the Crofters Commission prior to any planning 
submission would have brought omissions and 
half-truths under closer scrutiny. 

The reason for building on the best land is 
simple: it reduces the cost of the house by about 
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£5,000 to £10,000, simply because there is no 
rock to clear, no large underbuild, and the 
foundations are quickly and easily laid. 

House building changes the value of agricultural 
holdings in such a way that no one can afford to 
buy a croft and run it as a croft. A good offer was 
made by a genuine crofter, but it was refused, and 
it was a property speculator who bought the crofts 
next door to us. The only people who can make a 
purchase are those who intend to split the property 
into house sites and sell them on to the highest 
builder leaving only the hill ground and rough 
grazing. Croft after croft is being asset-stripped. It 
is bad enough that some are selling a few house 
sites year on year, but now whole crofts are being 
sold to housing associations in collaboration with 
their preferred builders. If they do not get their 
way, they appeal and waste a huge amount of 
public money, putting excessive pressure on our 
paid officials and wasting precious time in our 
planning system. 

We must have a robust method of control, an 
authority that regulates croft land use so that the 
croft owner cannot destroy his or her croft for 
short-term personal gain. Shetland’s food-
producing capacity is dwindling. The gradual 
reduction in grants and agricultural schemes is 
forcing more and more people to sell house sites. 
The broken link in the chain and the low monetary 
value of stock leaving the croft gate must be 
addressed. Although there is no cartel between 
buyers to keep the prices low due to lack of 
competition at the sales, there might as well be. 

The general public seem to have no respect for 
the crofter or the crofting way of life and have a 
notion that their food appears as if by magic on 
supermarket shelves. Very little is home grown. 
Our export markets have been hit by Government 
failures such as the deregulation of the rendering 
industry and poor maintenance, which caused the 
spread of disease. We should be ashamed that we 
have allowed that to happen. Shetland needs its 
crofts for not only sustainable food production, but 
bonus issues such as tourism and its ancillary 
trades, such as suppliers, the wildlife and, last but 
by no means least, the farming and crofting 
community itself and its meat exports. Less arable 
and winter dry grazing means a greatly reduced 
animal stock or much more expense due to 
haulage charges for winter fodder brought in from 
the mainland. 

The central and southern area of Shetland has 
the best land. The central area is under huge 
pressure; it is seen as an easy target for housing, 
simply because of the short commute into Lerwick 
and Scalloway. That is a ridiculous attitude—there 
is so much poor ground, particularly around 
Lerwick, where there is the highest demand for 
affordable housing. Our crofts must be protected. 

If the Crofters Commission gains a new identity 
and its purpose is to manage and regulate the 
crofts, then prior to any pre-planning discussion 
with the planning department the new commission 
should be the first contact, not the last, as 
happens now, to determine whether the land can 
be taken out of crofting. That is where the 
assessors could play an excellent role in 
discussing the situation with the wider community. 
The new commission should have the power to 
protect the wider crofting community as our crofts 
are producing the most basic commodity—food, 
particularly protein. The size of crofts means that, 
if they are split up, they are really only suitable for 
growing vegetables and keeping one or two 
sheep. If they are kept as a viable going concern 
with a mix of arable, grazing and hill, you can get 
quite a lot of protein out of the area. That is the 
bottom line. It would help our exports, especially 
as the value of the pound is so low. 

Splitting up crofts into ever-decreasing units 
leaves the area unable to sustain a decent flock of 
sheep, let alone a dairy or beef herd. Unless you 
want to turn everyone vegetarian, you must 
protect the viable protein-producing units. Britain’s 
farming system is following the American system 
of overintensification, leading to animal stock 
intensities that are horrifying. In such systems, 
animals are in a stall 24/7, 365 days a year. Let us 
protect our food chain and fix the broken links. 
There will be a premium for meat reared on good 
grass in summer and home-grown fodder in 
winter.  

Shetland is so lucky that we have beautiful 
scenery moulded by our crofting heritage. We also 
have large areas of poor ground for housing. We 
should do the right thing and properly fund our 
crofting industry, protect the good land and reap 
the benefits. The chain will then hold firm and 
support the charm of Shetland. 

The Convener: Thank you for your forceful 
contribution. Douglas Irvine is on our next panel, 
but he has also offered to speak on behalf of 
Kathleen Sinclair who cannot be with us today. 

Douglas Irvine (Shetland Islands Council): 
Kathleen Sinclair is a full-time farmer and the 
current chair of the local National Farmers Union 
of Scotland committee. Kathleen is busy today and 
asked me to make this statement on her behalf. I 
should make it clear that the views that I am about 
to read out are her views and not those of the 
NFUS committee.  

Kathleen’s first point is on the crofting register. 
She thinks that using IACS maps would be the 
best way in which to draw up the register, a point 
that was raised earlier.  

Her second point is on the bill’s definition of an 
owner-occupier. She thinks that, if owner-
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occupiers are to be treated in the same way as 
tenants, they should be able to access grants in 
the same way that tenants can at the moment.  

Kathleen’s next point is on residency. She feels 
that the 16km distance is a problem and needs to 
be removed from the provisions. As we heard 
earlier, the number of islands in Shetland means 
that a mainland crofter who also has a croft on 
another island—or vice versa—could be further 
than 16km away from the other croft. That is also 
an issue for family crofts. The family is active in 
the district in which it lives, but may have a second 
or third croft more than 16km away. Kathleen says 
that a bit of flexibility is needed in that respect.  

Her final point is on decrofting. She thinks that a 
crofter should be able to decroft an area of land for 
a house site, either for sale or family reasons. Her 
reason for saying that is that, given the restrictions 
on income at the moment, if a crofter has to raise 
income, the sale of a house site should be an 
option. She also says that, if we want to 
encourage young people and build rural 
communities, a supply of land needs to be made 
available. Those are Kathleen’s points. 

The Convener: Thank you all very much for 
your contributions, which are much appreciated. I 
will suspend briefly to allow for a changeover of 
panels. 

16:29 

Meeting suspended. 

16:30 

On resuming— 

The Convener: I welcome the second panel of 
witnesses. They are John Watt, the director of 
strengthening communities at Highlands and 
Islands Enterprise; Andrew Thin, the chair of 
Scottish Natural Heritage; Douglas Irvine, the 
business development manager of the economic 
development unit of Shetland Islands Council; and 
Kenn Allan, a land surveyor for Shetland Islands 
Council. I ask you all to state briefly what you think 
the main role of crofting should be in 21st century 
Scotland. Is it about the retention of viable 
communities in remote areas? Is it about making 
the best and most sustainable use of small 
agricultural units? Is it both or is it something else? 

Douglas Irvine: Crofting is the glue that holds 
the rural society of Shetland together, from both a 
social and an economic perspective. Crofting 
encourages economic activity outside agriculture. 
For example, a crofting household will have more 
than one job, and some of our other industries 
have depended on those people being active. The 
salmon farming industry in the 1980s was 
developed around crofters and farmers getting 
involved in that activity, and crofters have had a 
part to play in the development of mussel farming. 

Crofting is also important for tourism, and many 
crofters have construction businesses or run 
shops. Crofters make an important contribution to 
more than just agriculture—they contribute to the 
local economy in general and to the whole fabric 
of our rural society. 

The Convener: Does anyone else want to chip 
in? You do not have to press the button on the 
microphone—the broadcasting staff will press the 
buttons. If you are a councillor, you will be used to 
pressing your own button. 

Andrew Thin (Scottish Natural Heritage): I 
have been on too many committees. The 
fundamental question is this: what is the public 
interest behind the bill? It is about the retention of 
population in these areas. 

The Convener: Okay. Does anyone else have a 
view? 

John Watt (Highlands and Islands 
Enterprise): Yes. We see crofting as a valuable 
tool that provides an important rationale for 
economic, environmental and social 
development—I say those in alphabetical order, 
not in order of priority. Agriculture and horticulture 
are important aspects of land management in 
crofting areas. We realise that crofters can rarely 
make full-time incomes purely from agriculture in 
many areas, but they still make an important 
contribution. In areas, other than Shetland, 
forestry is an important land management aspect 
of crofting. Increasingly, other land management 
elements are coming from crofting land, such as 
renewable energy, which is controversial in some 
places but is of great value in many communities. 

There is also an environmental rationale in 
terms of landscape and amenity. Crofting is very 
much part of the landscape of these areas, which 
has implications for tourism, and it contributes to 
biodiversity. Increasingly, issues relating to carbon 
fixing and carbon management are becoming 
important in many crofting areas, and carbon is a 
significant issue for common grazings. 

In addition, crofting plays an important social 
and cultural role in our communities. I agree 
entirely with Andrew Thin that population retention 
and growth in these communities is vital to their 
longer-term sustainability, and crofting has 
contributed to the retention of populations in many 
of our most fragile communities. It also contributes 
to the cultural diversity of the Highlands and 
Islands and its strong links with culture have been 
talked about quite a lot in the Shetland context. 
We sense that it contributes to community 
cohesion, which is an important part of retaining 
sustainable communities and livelihoods in these 
areas. 

We therefore see crofting as an environmental, 
economic and social activity. 
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Peter Peacock: I should make it clear that I 
have known Andrew Thin for many years and 
have worked with him in various capacities. I have 
known John Watt for even longer and have 
worked with him, too. They are not unknown to 
me, nor I to them. 

This is perhaps a question more for Andrew 
Thin and John Watt, given the evidence that we 
have heard today about there being a thriving 
crofting community in Shetland. In our travels in 
Caithness and Sutherland, the Western Isles and 
so on, we have come across communities that are 
clearly not thriving. Can you offer us any insights 
into what makes the difference between crofting 
communities that are thriving and those that 
appear not to be? Are you aware of any factors 
from your observations of such things over many 
years? 

John Watt: I echo one or two of the comments 
that came from Shetland crofters. It was very 
interesting listening to them. As the committee has 
travelled widely across the Highlands and Islands, 
I am sure that committee members have seen the 
differences in crofting activities across the region. 

Clearly, complementary employment 
opportunities are an important element of 
successful crofting communities. As I mentioned at 
the outset, crofters have difficulty in providing a 
full-time income purely from agriculture, so 
complementary activity is important. It is very 
much part of my organisation’s efforts in crofting 
communities to ensure that we maximise the 
opportunity of complementary employment as well 
as crofting activity. Clearly, in the Shetland 
islands, the income and the employment 
opportunities that the oil industry has generated 
over the past three decades have made it easier 
for people to live and croft here. As we move 
forward, I would like to think that we could help to 
engender other economic opportunities elsewhere 
in the Highlands and Islands to complement and 
sustain crofting activity. 

That is one element, but I will let colleagues 
contribute others. 

Andrew Thin: We need to zero in on what 
difference regulated land tenure makes. John Watt 
is absolutely right that different parts of the 
Highlands and Islands are economically vibrant, 
but often the reasons for that vibrancy are to do 
not with land tenure but with other factors, such as 
the existence of oil, or Dounreay. The question is 
what difference regulated land tenure makes. 
Historically, regulated land tenure has enabled 
people to have access to land, to put down roots 
and to create homes. That has sustained 
population levels through periods when they would 
otherwise have fallen away a lot faster. Of itself, 
regulated land tenure does not create economic 
vibrancy, but it can certainly enable people to stay 

when they might otherwise go. The other side of 
that coin is that, if an area has a reasonable 
population, it has the people and skills to exploit 
economic opportunities when those come. 
Regulated land tenure is not a completely 
separate issue. Without regulated land tenure, I 
suspect that the Highlands would have a much 
lower population, except perhaps in the inner 
Moray Firth. 

Peter Peacock: Will the measures in the bill as 
introduced to the Parliament help to sustain, 
support and encourage more vibrant crofting 
communities in the future, or are there measures 
that should be, but are not yet in the bill that would 
help to achieve that? Do people have any 
thoughts on that? 

Douglas Irvine: I will first add a little to what 
was said in response to the previous question. 
Shetland was a vibrant community before the oil 
industry arrived here and I am fairly sure that we 
would still be quite vibrant without the oil. A look at 
Shetland’s recent economic history will show that 
we moved ahead as a community in the late 
1960s and early 1970s, which was before we had 
an oil industry. There is more to it than just the 
presence of oil. 

The Convener: Does anyone want to reply to 
Peter Peacock’s second question? 

Andrew Thin: I will try to answer it. 

The bill contains things that will help, especially 
the measures that are aimed at addressing 
absenteeism, but I would not overstate how much 
difference it will make. It will make some 
difference. The question of what measures could 
be in the bill is a huge and difficult subject so, 
given the stage that the bill is at, I will try just to 
focus on what is in it. 

We must recognise that it will be quite costly to 
have a really effective commission that could 
implement the bill. I was on the Crofters 
Commission for five years as a commissioner. The 
commission has frequently been criticised, and 
one reason why it is not effective is that it is not 
really resourced and skilled up to do the job that it 
needs to do. The bill does not tackle that. 

I have some concerns about the issue of 
housing and speculation. Housing is an economic 
driver that brings in population and allows people 
to settle. We must be slightly careful about the 
suggestion that the Crofters Commission should 
second-guess the planning authority. The planning 
authority should try to promote economic growth, 
population retention and so on, so careful thought 
should be given to the proposal to give the 
Commission more than statutory consultee status. 
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Peter Peacock: I will return to that in later 
questions, if I may. I think that John Watt also 
wants to respond. 

John Watt: Crofting probably needs three 
things. The first, which I have already mentioned, 
is complementary employment opportunity. The 
second is regulation, so that protected tenure 
status is utilised to its maximum. The third is 
funding opportunities to support the activities that 
it undertakes and the provision of public goods 
that it provides, and funding includes that for 
housing. The bill contributes to the regulatory 
element but does not address the funding issue, 
which many crofters have mentioned, and might 
have gone further on opportunities for housing 
provision and new entrants to crofting, neither of 
which is addressed centrally in the bill as 
introduced. As has been suggested, the regulatory 
function will seek to ensure that as many people 
as possible who live in an area work in the area 
and that the land is used to maximum effect. 

16:45 
Peter Peacock: My next question is directed at 

HIE, in particular, although other witnesses may 
respond from their perspective. Just over a year 
ago, HIE was given the crofting development role. 
I know that you did not necessarily ask for it, but it 
was given to you and a budget of £150,000 or 
thereabouts was transferred to you. In your written 
submission, you state: 

“HIE is encouraging crofting community development by 
integrating it into its programme for whole community 
development in its fragile areas.” 

When you say that crofting community 
development is being integrated, do you mean that 
your existing programme of work with fragile areas 
will continue and that, as part of that, you will take 
a special look at crofting, or has crofting simply 
been merged into the programme? It is not entirely 
clear to me what is different as a result of the 
transfer. 

John Watt: As you know, HIE reorganised and 
changed its focus almost two years ago. We 
became focused on specific activities, rather than 
taking the broader-brush approach that we had 
taken previously. The committee may know that in 
the Highlands and Islands we have a special 
designation for fragile areas, which are defined—
on a map, if you like—with reference to a range of 
criteria such as out-migration, unemployment 
levels and distance from service centres. These 
days, much of our focus is on those fragile 
communities. Happily, those areas coincide with 
the areas in which crofting is a fairly prominent 
activity. 

It is important to stress that the role that we took 
on a year ago from the Crofters Commission was 

to assist crofting community development, rather 
than crofter development. We do not offer financial 
assistance to individual crofters—that comes from 
other places, such as the SRDP. We work with a 
whole community development process in a 
selection of communities throughout the Highlands 
and Islands. We are trying to encourage them to 
consider in a co-ordinated way their future and 
future growth. In many of those communities, 
crofting is an important element. We want to 
ensure that the crofting community and the wider 
community work together for the broader 
community benefit throughout the area. 

The committee has seen the huge differences in 
the crofting issues throughout the Highlands and 
Islands—different communities have different 
issues relating to crofting. Those might be about 
absenteeism, neglect, housing pressure or 
opportunities to develop other economic activities 
on crofts. Because we have been given 
responsibility for crofting community development, 
we want to ensure that the crofting element of 
community growth is integrated with other aspects 
of community growth. 

We are at the early stages of the process and it 
has not moved as far or as fast as I would have 
preferred. However, in the next six months, we will 
have a set of community plans for growth in many 
communities in the fragile areas with which we are 
dealing. For each of those, there will be a 
statement on how crofting fits into that. 

Peter Peacock: So, the programme of 
development—in effect, it is community planning 
at one level—is continuing, but with a tighter focus 
on crofting and its being highlighted. 

You talk about fragile areas in which, by 
definition, there is a lot of crofting activity, but does 
that mean that you are not working with 
communities that are beyond those fragile areas, 
even if they are crofting communities? 

John Watt: We will work with such wider 
communities, but less intensively. We call the 
process community account management, which 
is a clumsy phrase, but it indicates an intensive 
relationship with a smaller number of communities. 
There will be about 20 this year and another 20 
over the next two years throughout the Highlands 
and Islands. In addition, we are investing in other 
crofting activity through what we could call one-to-
many initiatives. We will develop toolkits for other 
crofting communities to go through the process 
themselves, rather than have intensive support 
from us. That is part of our refocusing on fewer 
activities. 

Peter Peacock: Am I correct that you are 
talking about crofting communities rather than 
communities of crofters, so there will not be a plan 
by the crofters in a crofting community on how to 
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develop crofting for them collectively? The process 
will involve the entire community, whether or not 
people are involved in crofting. 

John Watt: Yes. In some places there are 
active grazings committees and township 
committees that will contribute to that, whereas in 
other places, as we know, there are no active 
grazings committees. We feel that the crofting 
element is still an important part of the plans in 
those areas, so we will encourage those 
communities, through our intensive relationship 
with them, to ensure that it is included. 

Peter Peacock: In terms of its regulatory 
provisions, the bill has trigger points including for 
the register, absenteeism and neglect issues. One 
fascinating element of the evidence that we have 
taken thus far is that the more we have got into 
things, the less appropriate the regulatory 
approach appears to be. As you have heard 
today—and as you may have read in evidence—
people have been articulating that. For example, 
they have said that, instead of having what the bill 
proposes on the register, we should start from a 
community point of view. The community should 
map and agree things. People have also 
introduced the notion that this would be a way of 
identifying neglect. That happened in Camuscross, 
as you may be aware. Some crofts are neglected 
and there are also absentee crofters. There should 
be a plan for dealing with that. It might also help to 
identify potential land for housing and so on. All 
that appears to be entirely consistent with 
community account management, as you describe 
it. Let me know if you do not agree with that 
statement. 

You are approaching the issue from a 
community development point of view. You want 
to see strengthened communities, whereas the 
commission takes a regulatory approach, albeit 
that it also views some of the processes as 
helping towards lighter-touch regulation—for 
example, through mediation, people can agree a 
plan to sort things out. It is interesting to note that. 
Also, the commission will, so to speak, always 
come close to your territory from a regulatory point 
of view, whereas you will always take the 
community development point of view. Given that, 
should the commission and HIE have some sort of 
joint locus? What are panel members’ thoughts on 
all those points? 

John Watt: Ever since we have taken on the 
responsibility for crofting community development, 
we have worked closely with the Crofters 
Commission. Our view is that plans that are 
agreed locally should help to inform the regulatory 
process. We should work closely with the 
commission. There is a key role for assessors in 
being the local appointed people in the process—
we want to work closely with them. In such 

situations, the division between the development 
and the regulatory functions is small—people have 
to work together. It is very much our intention to 
ensure that regulation can be properly informed by 
a collective idea of where the community is going. 

Peter Peacock: You see benefits in having a 
close relationship with the commission in terms of 
your continuing work and responsibilities, and you 
are coming at things from different points of view, 
but arriving at the same points of interest. You 
want to work actively with the commission in those 
respects in the future. 

John Watt: Absolutely. At the moment, we meet 
the commission every month to discuss how both 
of us are taking things forward. 

Peter Peacock: I am interested in whether 
other panel members have a view on that. 

Andrew Thin: There is an interesting and 
potential contradiction in all this. The broad view 
that we are hearing is that the public interest has 
to do with the whole community. We are hearing 
that, but the democratic accountability of the 
commission is being moved increasingly towards 
just the crofters within the community. There is 
also talk of giving the commission significant 
powers with respect to land release. In a sense, 
we are lining up the commission against a 
planning authority that takes account of the whole 
community. That is an issue. 

Peter Peacock: What is the issue? 

Andrew Thin: If this is about the whole 
community, why are we moving towards a 
commission that is democratically accountable 
only to part of it? 

Peter Peacock: Okay. 

Douglas Irvine: I am pleased to see in the bill a 
move towards strengthening the assessors in the 
commission. We argued strongly for that on 
seeing the draft bill. The council’s take on the 
register is that it should rest with the commission. 
It is important that proper maps be drawn up for 
that purpose. In the 18th and 19th centuries, we had 
accurate maps of all the land in Shetland. It should 
therefore be possible to do that without too much 
of a problem in the 21st century. That needs to be 
considered as a project. My opinion is that funding 
could perhaps come through the SRDP. There 
must be a way of getting this done fairly quickly. If 
we start out by using IACS, that is fine.  

Moving on, the council’s position is that we 
would have preferred to have seen the role of the 
commission strengthened without any of its 
functions being diverted to other organisations. 
The decision on that has been taken, but we still 
hold to our view.  
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Peter Peacock: You would like the commission 
to have a continuing role in the development of 
crofting generally.  

Douglas Irvine: Our position is that the 
commission should be strengthened to consider 
the wider role of crofting communities.  

Peter Peacock: I come to my final question, 
which it may be unfair to ask the panel when I 
should probably have asked it of the planning 
board chairman. John Watt talked about a 
community developing a plan for its area, and the 
committee has discussed the development of 
maps, which may go wider than just mapping. 
Would the council welcome that as part of the 
process of informing its local plan for the zoning of 
housing in particular townships and crofting 
communities? 

Douglas Irvine: I cannot speak for the planning 
service because I am not involved in it, but that 
would appear to be a logical step.  

John Watt: We have had initial discussions with 
Highland Council and the Crofters Commission 
about planning, and I would like to do that with the 
other planning authorities. In the initial response to 
the bill, we were one of the few bodies to suggest 
area committees. We felt that the sensible way 
forward was for responsibility for crofting decisions 
to be taken locally. Although that is very much the 
direction of community empowerment in many 
other fields of activity, the issue has moved on 
from there. The committee asked previous 
witnesses who would be eligible to vote and who 
would be eligible to stand—they are two different 
things. Am I going on to someone else’s territory? 

The Convener: Yes. We will come to that later. 
Liam, did you have a question? 

Liam McArthur: Yes. Unfortunately, Peter 
Peacock has been successful in deftly moving the 
panel on through the issues. Funding came up 
earlier—I think that Andrew Thin mentioned it first. 
The Finance Committee’s deliberations on the 
bill’s financial memorandum drew out in evidence 
a degree of uncertainty about some of the costs. 
When Drew Ratter gave evidence in Thurso last 
week, I think he mentioned that there is a risk, 
depending on people’s expectations, that the bill 
could cost millions. On the other hand, it could be 
contained within existing budgets. As you heard 
from the first panel, many of the issues have 
related to funding, although they have been to do 
with the support structure—LFASS, SRDP and so 
on—which does not really fall within the scope of 
the bill. All the same, the bill covers a range of 
issues, such as chasing up absenteeism, dealing 
with neglect and developing a map-based register, 
which could prove to be very costly. In the panel’s 
view, is it important that ministers—or the 
Parliament—make an early call to say that the bill 

needs to be contained within existing funds, or do 
we need to be clear about what is needed and 
then ensure that the bill is properly resourced? I 
am conscious that people’s expectations of what 
the legislation will achieve will vary, perhaps quite 
markedly.  

Andrew Thin: To be fair, that is for ministers to 
answer. However, it is important to be clear that 
the implications of the bill—you have just alluded 
to some of them—mean that if the Crofters 
Commission is going to do the job well, it will have 
to receive significantly more resource than it does 
at the moment. At the end of the day, it comes 
down to money, although it is also about attracting 
the right people in to do the job really well.  

Douglas Irvine: You need to consider this from 
the perspective of crofters. Although there is no 
direct connection between the bill and the direction 
in which the Pack review has taken us, it is all to 
do with building confidence in our rural 
communities. On the one hand, we have the 
prospect here of the introduction of additional 
costs and another layer of bureaucracy; on the 
other hand, Brian Pack was here a few weeks ago 
telling us that we will get much less money in our 
single farm payments. We have done some work 
on that and, based on the model that Pack used, 
we think that the current £5 million that we receive 
through single farm payments will fall back to 
£3 million. At the same time, as was discussed 
earlier, there is no guarantee that LFASS will 
increase. All that is working against building the 
confidence that we need in our rural communities. 
Legislation should be seen as complementary, at 
least to some degree. If you are an individual 
crofter, you are thinking, “I’m getting hammered 
here, and I’m getting hammered from the other 
direction, too, by both sets of legislation.” The 
legislation needs to be considered together. 

17:00 
Liam McArthur: Clearly, the bill needs to be 

considered against a backdrop of which the 
funding mechanisms are but one part. 
Nevertheless, as we were told last week, although 
the commission has been the subject of some 
criticism, no one is arguing for its abolition. Indeed, 
the commission can be quite a handy external 
body towards which everyone can direct their 
anger at different points. Is there a risk that the 
commission will be set up to fail under the bill if its 
remit is cast too widely and if it is not properly 
resourced? 

Andrew Thin: It is fair to say—it is a truism—
that any public body will fail if it is not properly 
resourced. That also goes without saying. To do 
its job, I think that the commission will need more 
resources than it currently has. However, some 
provisions in the bill, such as the definition of 
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“purposeful use”, will make things very difficult for 
the commission. The issue is not just the need for 
more staff and more money but the calibre of 
leadership and so on. 

Liam McArthur: That calibre is hardly likely to 
increase if the job is seen to be perhaps even 
more of a poisoned chalice than it has been in the 
past. 

Andrew Thin: That is certainly a risk. 

Elaine Murray: Peter Peacock touched on a 
number of issues to do with assessors that I do 
not intend to go over again, but I want to ask about 
the network of assessors, which is referred to in 
both Shetland Islands Council’s and HIE’s written 
submissions. Are the bill’s provisions on assessors 
sufficiently detailed? Are there other provisions 
that ought to be included in the bill that would 
strengthen the role of the assessors network? 

John Watt: I do not have any strong points to 
make on that. We certainly value the network of 
assessors. We think that they need to be 
supported and empowered to make their job 
possible or at least easier. We have had some 
initial discussions, including a presentation that I 
gave to the assessors’ conference at the end of 
last year. We feel that we could work closely with 
the assessors in some of our work in order to bring 
the development and regulatory functions closer 
together. However, I have no other major points to 
make. 

Elaine Murray: So further strengthening is not 
required in the bill itself. Is the issue more a matter 
of practice and of how the different organisations 
work together? 

John Watt: Yes. That could be achieved 
through practice. 

Peter Peacock: I seem to recall reading a press 
column or commentary that said that HIE has 
appointed 20, 30 or 40 local agents across the 
region to help. Could there be some marrying up 
between the assessors network and those local-
agent roles? 

John Watt: That is what I was alluding to— 

Peter Peacock: I am sorry—does HIE pay local 
agents across the Highlands to help under its 
community account management programme? 

John Watt: Yes; it does so in selected 
communities across the Highlands and Islands. 

The Convener: If there are no more questions 
on that point, Peter Peacock will move us on to the 
crofting register. 

Peter Peacock: In its written submission, 
Shetland Islands Council seemed to be sceptical 
about the register. Can Douglas Irvine expand on 
what the council said about that? 

Douglas Irvine: The register should remain with 
the crofting commission. We are a bit sceptical 
about why something new needs to be set up 
when there is an existing register that, with a bit of 
work and resource behind it, should be able to 
fulfil the purpose. That was the point that we were 
making. 

John Watt: In our submission, we said that, in 
the areas in which we are working, we could use 
the process that has been described previously, 
whereby the community could help to populate the 
register. That would, we hope, be relatively cheap. 

I just want to correct Peter Peacock on the 
development officers that we talked about. We do 
not employ them; we offer finance for communities 
to employ them locally. In certain areas at least, 
through those officers and local assessors, the 
register could be populated relatively easily using 
a community and mediation process. 

In addition, as members will know, we have 
been active in assisting communities to acquire 
land, often crofting land, as community landlords. 
In such communities, where there is already a 
body actively managing the crofting areas, the 
register might be populated relatively quickly 
through a community process. 

Liam McArthur: HIE’s written evidence 
suggests that the community mapping process 
would not necessarily be relatively cheap. It 
suggests that the fees should be waived and that 
the SRDP might be deployed to fund the process, 
as I think Douglas Irvine suggested. 

John Watt: That is correct. When I said that it 
could be done relatively cheaply, I meant for 
individual crofters. 

Bill Wilson: I asked earlier about ransom strips. 
As the witnesses were all in the room at the time, 
that saves me repeating the question. Will you 
comment on that? 

Kenn Allan (Shetland Islands Council):  

As a representative of the worst landlord in 
Scotland, perhaps I could comment on that. 
[Laughter.] I have been tasked with reviewing the 
management of the council’s crofting estates and 
how we handle the asset base. Recently, we have 
had occasions on which the term “ransom strip” 
has been used. I do not want to give details of 
individual cases, but one person had purchased 
their croft with the access in one area. They 
subsequently decided to develop two house sites 
on the boundaries of their croft. There was no 
access from the perceived access to the croft, but 
they thought that free access would come 
thereafter from estate ground. Subsequently, we 
valued that ground and charged a commercial fee 
for it, which was deemed to be inappropriate by 
the communities, I guess. 
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The council is a relatively benign landlord and is 
not mercenary in its approach, as some Highland 
estate owners perhaps are. It is possible that the 
council is the only landowner in that circumstance 
that the committee has heard from. However, such 
issues arise. Certainly, we should not pass on 
servitude rights to all crofters without discussion 
with landowners. The landowner seems to be left 
out of the consultation with committees and the 
development plan. The whole aspect of 
developing an estate is taken away from the 
landowner and placed primarily with tenants. 

Bill Wilson: That is slightly different. A person 
who develops two houses and has not bothered to 
check that they have access is not in the same 
situation as those to whom I referred. One 
example is that if a map is not drawn perfectly, 
there might be between a boundary and the road a 
slight gap of a couple of feet, which might deny an 
individual access to the croft. 

Kenn Allan: That is right, but the majority of 
landowners in Shetland have their land-based 
assets and croft boundaries relatively well 
mapped. Sometimes, those maps do not conform 
to the IACS maps and sometimes they do. 
However, as far as I am aware, there has been 
little in the way of an approach to landowners to 
see what map-based assets they have in terms of 
the crofts that are tenanted on their ground. It is 
just another opinion, I suppose, but it might be that 
the value that is attached in the estate office to the 
map and the tenant role might be as beneficial as 
the IACS maps. 

Liam McArthur: Would a provision that would 
not permit denial of reasonable access, in terms of 
its having a commercial value, run counter to the 
process that you have described?  

Kenn Allan: The point that I was making was 
that the crofter should have secured servitude 
rights when he purchased his croft, if he believed 
that he was going to need them, rather than come 
back later on some pre-defined regulation that 
would give him automatic access to his croft area. 

Bill Wilson: That is not quite the same thing. In 
the circumstances that you are describing, the 
crofter presumably had access to his croft and 
was now seeking access to two developed 
houses. That is not the same as getting access to 
the croft, is it? 

Kenn Allan: What we are arguing about is the 
point of access. The area where he wanted to 
develop house sites was bounded by privately 
owned crofts and estate ground. Historically, his 
servitude never went through that area. 

Bill Wilson: I think that we are talking about 
slightly different things. Some crofters seem to be 
worried about the fact that, because there are 
apparently a lot of maps around that do not always 

agree, when map boundaries are drawn, it will be 
possible for areas that people thought were in 
crofting to come out and vice versa. It is possible 
that a crofter might find that he has no access to 
his croft or that he has access that is much more 
limited than was the case prior to the mapping 
process. That, rather than the situation that you 
are describing, is the kind of situation in which 
access might be a concern. 

Kenn Allan: That is right, and it raises the 
question of whether all the servitudes have to be 
logged with the keeper when a croft is registered. 

Liam McArthur: Earlier, you betrayed a 
frustration that landlord interests are not 
necessarily taken into account to the degree that 
tenants’ rights are. Last week, in Thurso, there 
was no real support for the idea that the bill should 
ensure a landlord interest in the Crofters 
Commission. Is that something that you would 
support or see a need for? If so, would it be 
managed through the election system or the 
appointment system? 

Kenn Allan: The process has primarily focused 
on the tenants, and an opportunity has been 
missed to secure the proactive involvement of 
landowners. Not all landowners are bad 
landowners. A lot of communities have relied on 
estates and wealthy landlords for development. 
There was an opportunity to involve estates and 
landlords in the process with regard to 
development plans, but it was not taken. 

17:15 
The Convener: We heard from the previous 

panel some concerns about Shetland Islands 
Council as a landlord. I do not know whether you 
would like to expand on those concerns.  

With regard to planning applications, is the fact 
that some land might be croft land taken into 
account? Does not a conflict of interest arise from 
the fact that Shetland Islands Council is the 
planning authority and the owner of the land? 

Kenn Allan: That is separated out internally by 
division. There are contradictions in the planning 
regulations. Most of the area that is zoned for 
housing is on inby land, but nearly all of the hill 
ground—the scattald—is not zoned for housing. 
Development is focused on ground that we would 
consider inappropriate if we looked primarily at 
agricultural value. 

The Convener: That is not what crofters say to 
us. They say that you are building, are suggesting 
building or have built on good inby land, because 
huge problems are associated with building on 
less good land that may be further away from 
utilities. 

Bill Wilson: That is what Kenn Allan said. 
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The Convener: I am sorry—I misunderstood 
you. 

Kenn Allan: I agree with what the convener 
said. The issue is the contradiction in the planning 
policy, not the bill that you are considering. 

Alasdair Morgan: The planning policy is 
developed by a democratically elected body. I am 
not sure how the problem can be solved. Why do 
we think that a council—a democratically elected 
body—that has arrived at clear decisions is wrong 
and assume that the crofting commission, with all 
of its involvement, will arrive at decisions that are 
correct? That is a non sequitur. 

Kenn Allan: The two bodies need to talk to 
each other to sort out preferred options for areas 
to develop, so that we do not always develop the 
easiest option. 

Alasdair Morgan: What is easy for one will not 
be easy for the other, and vice versa. Given that 
the two will argue with each other, will we arrive at 
a better solution? 

Kenn Allan: That is the dilemma. 

Andrew Thin: The problem is the proposal to 
give the commission what amounts to the power to 
overrule the democratic planning authority. We 
could get around that by making the commission a 
statutory consultee in the full sense, like SNH is 
and many other bodies are. 

Liam McArthur: I understand that the bill will 
not give the commission the right to overrule the 
planning authority, but will ensure that the 
commission can bring to bear its particular 
expertise at a sufficiently early stage in the 
process to inform the planning authority’s 
decisions thereafter. 

Andrew Thin: You may be better versed in the 
bill than I am. I read the bill as making the 
commission not a statutory consultee but rather 
more than that. That raises the issue of whether 
the democratic interest is in the crofters electing 
the commission or in the local authority. 

Peter Peacock: I intended to come to the issue 
later, but I will pick it up now, seeing that it has 
arisen. The ability under the bill as drafted to 
refuse a decrofting, although it has planning 
consent, is intended specifically to address what 
has been seen as a weakness—the fact that, in 
effect, the Scottish Land Court can overturn 
decisions by the commission that appear to people 
to be acting against speculation. The commission 
may say that land is needed for crofting, but the 
planning authority, wearing a different hat, may be 
prepared to give planning consent, which means 
that the commission is out of the equation. 

The aim of the provision is specifically to 
rebalance matters a bit. It will do so in two ways. 

First, in future the Scottish Land Court will have to 
have regard to the commission’s plan, which is not 
the case at present. Secondly, the bill gives the 
commission another go, to make it more difficult to 
develop croft land that, in the commission’s view, 
should be kept in the interests of crofting. Is that 
not a suitable balance to strike? 

Andrew Thin: It seems an odd way of 
proceeding. If the commission is a straightforward 
statutory consultee, it will be consulted at 
development plan stage and can be consulted at 
planning application stage, which would deal with 
the issue that you describe quite effectively. We 
appear to be going one step beyond that and 
saying that, notwithstanding the fact that the 
democratically elected planning authority has 
considered all of the issues, there will be a further 
hurdle. That strikes me as unusual, compared with 
other ways in which we deal with such issues. 

Bill Wilson: You could say that, in the past, a 
democratically elected Government defined land 
as crofting land, with a specific intention, so there 
is another layer above the planning authority to 
say that such land is regarded as crofting land. Is 
that not an appropriate argument? 

Andrew Thin: It is perfectly appropriate—you 
have just made the argument well. At the end of 
the day, these are decisions for politicians. I am 
making what I think is the important point that the 
arrangement is anomalous, compared with the 
way in which we deal with other such issues. In 
those instances, a statutory consultee gives their 
view, it is considered fully and the elected 
authority makes a decision. 

Bill Wilson: Can you think of a parallel to the 
commission deciding to decroft land and then the 
decision going to planning? I am trying to think of 
another situation in which planning law is affected 
in a similar manner, or is this fairly unique?  

Andrew Thin: I will give you an example in 
relation to SNH. If ministers have designated an 
area as a site of special scientific interest or a 
European site, as a statutory consultee, we will 
advise the planning authority of that fact. The 
planning authority then has to make its decision.  

Peter Peacock: SNH has experience of 
commenting on planning applications. Are you 
arguing that a better way of approaching the 
problem would be for the commission to be not 
just a key agency in the development of the local 
plan—which it is now—but a statutory consultee in 
relation to individual applications? Then, are you 
talking about all individual applications on croft 
land or only those that go against the local plan? 
SNH must have some insight into what that means 
in terms of workload and so on.  

Andrew Thin: Yes. The SNH position is that 
local authorities may consult us on any application 
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and must consult us on applications that have 
been designated by ministers. This is a crude 
parallel, but it seems to me that the way to deal 
with this is for a planning authority to have to 
consult the commission if something goes against 
the local plan because it would already have had a 
bite at that one.  

Peter Peacock: Would you go further and say 
that if the commission were consulted and it 
recommended that, in the interests of the crofting 
community—rather like the evidence a witness 
gave us earlier—the land should be kept for 
crofting and not for housing, there should be a 
presumption thereafter to refuse rather than 
approve planning? 

Andrew Thin: No. I do not think that that would 
be the presumption. The question is whether if the 
council were minded to approve an application, 
despite the commission advising against such a 
decision, that should trigger a referral to ministers. 
I am afraid that I do not have the answer. That is 
the question that we need to answer if we are 
going to go down that line of thinking. My instinct 
is to say yes, it should trigger a referral to 
ministers, but I concede that I have not fully 
worked that one through.  

Liam McArthur: Would that not happen 
anyway? For example, if it is council land, given 
the interest that the council has and its role as a 
planning authority, would that not trigger an 
automatic referral to ministers? 

Andrew Thin: I was thinking about the wider 
situation, and not just one in which the local 
authority is the landowner.  

Karen Gillon: That is an interesting point. If 
there is a conflict between, for example, SNH and 
a planning authority, there is an arbiter in the form 
of a ministerial determination. We do not have 
such an arbiter here. We may want to consider 
that further. If the commission says that it needs to 
retain a piece of land as crofting land and the 
planning authority says that it needs it for housing, 
someone somewhere has to make the final 
decision on those two competing national 
interests. A referral to Scottish ministers might be 
the way forward.  

The Convener: Can we move on to the issue of 
neglect, Bill?  

Bill Wilson: Yes. We will not neglect neglect.  

It was nice to hear earlier that some witnesses 
think that there is not a major problem with neglect 
in this area. We have not heard such evidence in 
relation to other parts of Scotland. Is neglect a 
fundamental problem in crofting? 

Douglas Irvine: The statistics show that 
absenteeism is not a problem.  

Bill Wilson: Can we concentrate on neglect 
first? We will come to absenteeism after that.  

Douglas Irvine: In my job at the council I have 
been involved in agriculture for almost the past 24 
years, and few instances of neglect, if any, have 
been mentioned on any of our agricultural panels. 
I have no evidence that there is a problem with 
neglect in Shetland.  

The Convener: That is clearly not the case in 
other parts of Scotland.  

Andrew Thin: There is no question but that 
neglect of crofts is an issue in many parts of the 
Highlands and Islands. The difficult question is the 
extent to which the public interest is compromised 
by that. That is the challenge. The bill attempts to 
deal with the issue in terms of good agricultural 
and environmental condition—or GAEC, however 
that word is pronounced—and in terms of 
conserving scenic beauty and flora and fauna. I 
think that the issue is whether the bill adequately 
addresses neglect in a way that protects the public 
interest. Although GAEC probably does that up to 
a point, I have some unease about the terminology 
that is used about scenic beauty. One can start to 
define flora and fauna, but beauty is a very 
subjective concept. It is a charter for lawyers.  

Although I have some considerable unease 
about the wording, the clear and good intent of the 
bill is to deal with neglect by addressing the clear 
public interest. However, it could be that the public 
interest varies over time. Therefore, the issue 
might be better addressed by imposing a duty on 
the commission to come up with a clear definition 
of neglect from time to time rather than by trying to 
enshrine the issue in legislation, which I think 
might cause difficulties. 

Bill Wilson: Would you like almost a rolling 
definition of neglect that could deal with new 
situations as they arise? Am I correct in 
understanding that? 

Andrew Thin: That is putting it crudely, but yes. 

The Convener: I think that Karen Gillon has a 
supplementary question on the same issue. 

Karen Gillon: This question is really for John 
Watt. In our discussions today and previously, it 
has been suggested that neglect is partly to do 
with the availability of finance. One of the written 
submissions says that the bill will not deal with the 
real problem facing crofters, which is that many of 
them do not have the finance to do what they want 
to do to bring their croft up to a reasonable 
standard. With the changes to the grants systems 
and the SRDP, crofters cannot do some of the 
things that they want to do. It has been suggested 
that, because of that, although we can put in place 
whatever provisions we might want on neglect, if 
people cannot afford to make the improvements, 
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they will not be able to do so. How do we tackle 
that? 

John Watt: I agree that neglect is a symptom or 
result rather than a cause. The need for funding 
for activities on crofts is one of the reasons why 
there is neglect. There are ways of addressing that 
in as much as the commission can use its powers 
to ensure that, if for whatever reason a particular 
tenant is unable to look after the croft but others in 
the locality are in a position to do so, someone 
uses the croft. That would be one way round that. 
However, I think that it is right to say that in many 
places—though not in Shetland, apparently—the 
fundamental problem is that economic reality 
prevents people from being able to afford to do 
something with their crofts. 

17:30 
Bill Wilson: Let me continue on from my 

previous question. 

Andrew Thin said that he would like the 
commission to be able to provide a rolling 
definition of neglect. Let us assume that we have 
such a definition. How do we then identify 
neglected crofts? Should we expect individual 
crofters to say that crofts are neglected? Should 
we impose a duty on grazings committees to go 
around identifying neglected crofts every so many 
years? Should we insist that the assessors do that 
as part of their job? Clearly, there is not much 
point in defining neglect if we do not then identify 
neglected crofts. 

Andrew Thin: Absolutely. The same point 
applies to absenteeism, actually. It seems to me 
that there is little choice but to impose a statutory 
duty of some sort on the crofting commission to do 
that. Otherwise, we will continue with the current 
situation in respect of both neglect and 
absenteeism— 

Bill Wilson: Should the crofting commission 
have someone to go around inspecting crofts? 
Presumably, the Crofters Commission at present 
does not have the facilities or the resources to 
send people round the crofts. 

Andrew Thin: It does not at present. However, 
it is very hard to see how else it could be done. If a 
duty is created in statute that a croft must not be 
neglected and must not have an absentee, unless 
it is policed the law is in danger of becoming an 
ass. 

Bill Wilson: Could not either the grazings 
committees or assessors be used as the reporting 
agents or police force, as it were? 

Andrew Thin: Those could certainly be used, 
but I do not think that a statutory duty could be 
placed on them. One could try, but I do not think 
that it would work. If the duty was placed on the 

commission, the commission would be expected 
to use all the tools at its disposal. One assumes 
that the commission would seek to use local 
agents in whatever form—assessors, grazings 
committees and so on—but the statutory duty 
would be on the commission as the statutory body. 

The Convener: What about the idea that a 
community itself could identify how the land is 
used within its community, as has happened in 
Camuscross? There has been some suggestion 
that the grazings committee or the assessor—or, 
indeed, the township—could produce an annual 
report. 

Andrew Thin: All those tools could be used, but 
the issue is what duty should be placed in the 
statute. The practicalities of imposing a statutory 
duty on grazings committees to do X, Y or Z would 
be difficult. If the statutory duty was placed on the 
commission, the commission could be left to work 
out the details. I am sure that the commission 
would use those sorts of tools, but it would be 
under the duty and it could sort out how to meet it. 

John Watt: I would like to think that the 
community-led development process that I talked 
about earlier would produce a collective 
identification of issues of neglect. In the 
communities that we are working with, the 
Camuscross-type situation would result in people 
saying that neglect is the crofting problem in that 
community. Of course, some trigger for action 
would then be needed. Presumably, the trigger 
would be to bring in the commission as the 
regulator to do something about the problem. 
There could be a collective community decision 
on, first, whether neglect is an issue and, 
secondly, whether a solution could be found 
locally. 

The Convener: I think that Peter Peacock has a 
supplementary question, as has Liam McArthur. 

Peter Peacock: I wanted to move on, but I will 
let Liam McArthur ask his supplementary first. 

Liam McArthur: Earlier, Andrew Thin referred 
to absenteeism as if it were almost a greater 
priority than neglect, in relation to which we have 
had a brief exchange about the potential burden 
that could fall on the crofting commission. 
However, we struggled to get any of last week’s 
panel to accept that absenteeism is much of a 
problem, as people thought that neglect should be 
the primary focus. Does Andrew Thin share that 
view? Should those priorities be given equal 
standing? If there are budgetary constraints, 
should the commission focus on one issue more 
than on the other? 

Andrew Thin: In my answer to Maureen Watt’s 
first question, I said that the primary purpose of 
crofting is the retention of population. Clearly, it 
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logically follows that the public interest priority is 
absenteeism. 

Liam McArthur: However, the evidence that we 
have received suggests that, given its effect on 
maintaining the land and on sustaining the wider 
community, neglect has a greater impact on others 
who are crofting alongside. Certainly in the 
evidence that we have taken over the past few 
weeks, absenteeism has not been seen as being 
as much of a problem as neglect and degradation. 

Andrew Thin: I am surprised. That is all that I 
can say. 

Peter Peacock: It might be difficult, but not 
impossible, to place duties on a grazings 
committee or a township—it would be more 
difficult in respect of a township than of a grazings 
committee, which is a statutory body—but it would 
not be difficult, presumably, to place a duty on the 
commission to take action when asked to do so by 
a grazings committee or a township through a 
plan. Might that be a trigger, potentially? 

Andrew Thin: Yes, that is right. It depends on 
how strong one wants to make the duty but, 
clearly, that could be done. 

Peter Peacock: I want to take you back to the 
point that you made about flora and fauna and 
landscape. I take the point that you made about 
landscape. On flora and fauna, the bill as currently 
drafted provides almost a perfect excuse to 
neglect a croft with impunity. A person can simply 
say that they are trying to protect a flower, a piece 
of grass or whatever. People who have given 
evidence have said that the bill cannot be so open 
ended and that there must be some defined 
outcome. Somebody would have to judge whether 
the protection of flora and fauna was warranted 
and wanted. Do you see SNH having a role as the 
adviser to the commission on whether flora and 
fauna were being properly looked after or whether 
people were simply making excuses? 

Andrew Thin: If the bill is passed broadly as it 
has been drafted, it is clear that the commission 
will have to get advice on such matters from the 
Government’s adviser. That would make good 
sense. 

I will relate my answer to Karen Gillon’s point 
about finance, which I am afraid I did not answer—
I apologise for that. As drafted, the bill enshrines in 
statute the ideas of purposeful use and GAEC. 
People who do not want to do something to do 
with their croft’s GAEC can do something to do 
with conservation. However, there is an 
unanswered question. If a person cannot afford to 
do either, where does that leave them?  

A more effective and flexible approach would be 
to put something in statute that would require the 
croft to be used purposefully, and to give the 

commission a statutory duty to define what the 
phrase “purposeful use” means and to keep its 
definition up to date. As issues, circumstances and 
the SRDP evolve, the commission could update its 
definition. That would be a much more flexible and 
workable solution than trying to enshrine 
everything in statute. 

Karen Gillon: Would there be a role for SNH? 
Did I miss that? We have heard that when people 
have considered landscape management, 
environmental improvement and the SRDP, there 
has seemed to be a long time lag before a plan 
can be developed. Have you been asked whether 
there would be a role for SNH? What would the 
financial burden be? If things are to be done 
properly, I imagine that SNH would have an 
additional resource requirement in the crofting 
counties. 

Andrew Thin: There is no question in my mind 
but that SNH will have a role. We have not been 
asked about that, but I am sure that it will have a 
role. I am sure that we have not been asked about 
it simply because we have not yet got to the right 
stage for that rather than for any other reason. 

The proposals have huge resource implications 
for SNH and others. There are huge resource 
implications for Government if we are serious 
about people regularly going round all the crofts 
and inspecting them, insisting that plans are put in 
place and so on. 

In my preamble to my earlier comments, I said 
that I am uneasy. It makes good sense to talk 
about purposeful use, but there are questions for 
Government about the practicalities of who will 
police things, how things will be done, who will 
advise on what, how the phrase “purposeful use” 
will be defined, who will keep that definition up to 
date and what will happen if things are not 
affordable. It is a can of worms. As I said, it seems 
to me that absenteeism is the real issue. To me, 
that is the public interest priority. 

Alasdair Morgan: You are right to say that 
trying to police neglect or absenteeism would be 
hugely expensive, especially given the size of 
some crofts in some areas. Is it not at least 
arguable that it would be far more beneficial if the 
money for that was given in grants to crofters to do 
something useful with? That is probably a 
rhetorical question, but the panel is nodding. 

The Convener: Does Bill Wilson want to sweep 
up on the issue of absenteeism and neglect before 
we move on? 

Bill Wilson: Yes. I want to touch on 
absenteeism, partly to give Douglas Irvine a 
chance to finish his earlier answer.  

The proposed trigger to be set for beginning 
investigations of absenteeism—which is not 
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necessarily the same as saying that somebody is 
absent—is 16km. If we are going to have 
investigations of absenteeism, is that a reasonable 
trigger, or would you prefer a different trigger? 
Should there be no investigations of absenteeism 
at all? 

Douglas Irvine: As you heard earlier, 
absenteeism is not a particular problem in 
Shetland. Your statistics bear that out. However, if 
the 16km residency rule is adhered to rigidly as 
you suggest, that may cause some problems 
because of the geography of the islands. I know of 
one instance where somebody works a holding 20 
miles away from where they live. I know another 
individual who has a family croft on a neighbouring 
island, which is further away than 16km as the 
crow flies. Some flexibility may need to be built in 
to cope with such situations, otherwise we will 
have some problems. 

Bill Wilson: I suspect that the aim is just to 
have a trigger for an investigation, and that in such 
situations, you would say, “That’s fine. Forget it.” 
Would you trigger investigations in some other 
way? 

Douglas Irvine: No, if 16km is used as a trigger 
point that is fine, but the next steps have to be 
clear so that a situation does not develop between 
the person who uses the croft at the moment and 
somebody who might be interested in using it. 

John Watt: It is a difficult issue that I know the 
committee has been wrestling with. HIE has 
anecdotal evidence of a small township on the 
west coast where almost all the resident crofters 
are inactive and the only active crofter is an 
absentee who happens to live more than 10 miles 
away—he lives 60 miles away. That is a difficulty, 
mainly because the resident crofters are elderly 
and do not want to croft any more, and the 
absentee is active on behalf of the whole township 
rather than just himself. 

On whether the distance should be 10 miles or 
more, I suspect that the 10-mile rule was 
introduced in a different time and should be 
updated. However, if it is only a trigger, the 
distance is arbitrary. 

I agree with Andrew Thin that tackling 
absenteeism is important if we feel that people 
should reside in the area and contribute to all the 
other aspects of life there by using services and 
supporting schools, for instance. However, if 
tackling absenteeism is about land management, 
that can be undertaken positively by people who 
are more than the trigger distance away, as in the 
example that I gave. To return to some of the work 
that we hope to do, I hope that the communities 
themselves will identify whether absenteeism or 
neglect is the primary issue, because there will 
different solutions in different places. As we have 

seen, in Shetland, absenteeism is a small issue, 
whereas, in other places, it is a major one. 

Karen Gillon: I am interested in the witnesses’ 
views on the current proposals on the elected 
positions, how people should be elected, who 
should be eligible to stand and who should be 
eligible to vote. We are serious about involving 
communities in the process, but we seem to be 
getting ourselves into a situation in which we may 
not achieve the Parliament’s equalities objectives. 

17:45 
Andrew Thin: I refer you to the legislation on 

national parks, which is a useful starting point from 
which to examine the issue. Under that legislation, 
some members of the board are appointed by the 
minister, others are nominated by local authorities 
in the park and others are elected by the people 
who live in the park—the elected members do not 
have to be resident in the park; anyone can stand. 

I think that that is the model that we are heading 
towards with the Crofters Commission. There is, 
as yet, no local authority input. I suggest that that 
might be worth thinking about, especially as there 
are not many local authorities that cover the 
crofting counties. With regard to the elected 
members of the commission, there is a question 
about whether we are talking about crofters or 
people in the crofting community, which is made 
up of more people than just the crofters. It strikes 
me that it is for the electorate to decide who to 
elect; it is not for statute to decide who they should 
be allowed to elect.  

John Watt: I jumped the gun on this earlier, as 
we have given a lot of thought to the issue. There 
is a question of who is eligible to stand and who is 
eligible to vote. I suspect that crofters should be 
the people who are eligible to stand—I accept, of 
course, that there are complex definitional and 
equalities issues about which members of the 
family are recognised as being crofters. Given the 
work that we have been doing on the definition of 
the broader crofting community, should you not be 
looking to part 3 of the Land Reform (Scotland) 
Act 2003 with regard to a definition of who should 
make up the electorate of the crofting community? 

Peter Peacock: Remind me what that says. 

John Watt: I thought that you would ask me 
that.  

Part 3 of the 2003 act allows the crofting 
community to vote on whether it will take over a 
crofting estate. I think that the definition of the 
electorate that it uses includes everyone who lives 
either on croft land or on land that immediately 
abuts croft land.  

Alasdair Morgan: That has never been put into 
practice, though, has it? 
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John Watt: As far as I am aware, there has 
been only one vote under part 3. 

Alasdair Morgan: How complex was the 
exercise of making up the register in that case? 
We are talking about applying that definition over 
an area that is big enough to be one of six 
constituencies in the crofting part of Scotland. It 
strikes me that making up that register will not be 
a trivial exercise.  

Bill Wilson: Especially with the “abuts” part.  

Alasdair Morgan: Particularly with the ransom 
strips in between, but never mind. 

Andrew Thin: If the electorate is going to be 
made up of crofters, it is hard to see any 
alternative to using the list of registered tenants. If 
the electorate is going to be made up of the 
crofting community, it is hard to see any 
alternative to including the entire electorate. 
However, the middle way that is used in relation to 
the national parks, which involves the local 
authorities nominating members, brings in that 
wider democratic element.  

Alasdair Morgan: I have a question for Mr 
Watt. If, as Andrew Thin said, you have a 
register—however it is composed—that represents 
the people whom you think are entitled to vote, 
why should you restrict the people for whom they 
can vote? Surely that is up to their good sense. 
You said that the person who is elected should be 
a crofter, but why? If a crofter decides that they 
want to elect their accountant, for example, that is 
their choice, is it not? 

John Watt: I was thinking about the issue in 
terms of the wider electorate voting. In that 
situation, you could end up with no crofters on the 
Crofters Commission. 

Andrew Thin: But that would happen only if the 
electorate decided that it should. It is a matter for 
the electorate. 

Liam McArthur: That makes the issue of how 
you define the electorate all the more important. It 
is conceivable that crofters could be carved out of 
the arrangements completely. 

The Convener: That will be hammered out 
when we come to draft our report, no doubt. 

I have one final question, which I asked our 
previous panel as well. Should the bill clarify the 
position in relation to the Whitbread v Macdonald 
case in order to stop crofters avoiding the 
landlords’ clawback? 

John Watt: I cannot claim to be an expert on 
crofting law but I think that that is one of the 
loopholes that should be closed. 

The Convener: I thank the witnesses for their 
attendance. If any issues occur to you as a result 

of today’s session, please get in touch with the 
clerks as soon as possible so that your views can 
inform our final evidence-taking session, which will 
take place in Parliament on 10 March, when we 
will hear from the Minister for Environment and the 
keeper of the registers of Scotland. 

I thank everyone for attending our meeting. It 
has been a great pleasure to be in Shetland. 

Douglas Irvine: On behalf of Shetland, I thank 
you for holding the committee’s meeting in Lerwick 
today. 

Meeting closed at 17:51. 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUPPLEMENTARY SUBMISSION FROM SCOTTISH NATURAL HERITAGE 
 
 
Many thanks for the chance to give evidence to the RAE Committee 
yesterday in Lerwick. I thought that it might be helpful if I tried to briefly 
summarise the main points that I made in a slightly more coherent form - 
 
Part 1 - no comments 
 
Part 2 - no comments 
 
Part 3 - (w.r.t. duty not to misuse or neglect croft) As drafted these measures 
may be difficult to enforce. In particular terms like "natural beauty of the 
locality" and "flora and fauna of that locality" are open to a range of 
interpretations. Furthermore what may be considered a reasonable 
requirement is likely to change over time as access to public funding support 
changes, environmental and climate change priorities evolve, etc. An 
alternative approach might be to place a statutory duty on crofters to make 
purposeful use of the croft, and then place a statutory duty on the Crofting 
Commission (in consultation with local authorities and other public bodies) to 
publish and keep up to date guidelines as to what it considers to be 
purposeful use. I suggest that monitoring/enforcement might be best achieved 
by placing a statutory duty on the Crofting Commission to publish a procedure 
whereby individuals and organisations may notify the Commission of possible 
breaches by crofters of the purposeful use duty, and a further duty on the 
Commission to investigate and take action if so notified. 
 
Part 4 - (w.r.t. consideration of decrofting directions) As drafted this may lead 
to conflict with local authority planning functions and may be unnecessarily 
cumbersome. It may give the Crofting Commission what amounts almost to 
an effective veto over planning applications on croft land, and as such may 
not ensure that such decisions fully take into account all relevant public 
interests. An alternative approach might be to make the Crofting Commission 
a statutory consultee at Local Development Plan stage and at planning 
application stage, with cases being referred to Ministers for final decision 
where a planning authority is minded to go against the advice of the Crofting 
Commission. This would mirror procedures for potential development on land 
designated for nature conservation purposes (where SNH is the statutory 
consultee), and would ensure that the eventual decision was made on the 
balance of all relevant public interests. 
 
Part 5 - no comments 
 
Schedule 1 - As drafted this creates a strong voice on the Crofting 
Commission for existing crofting tenants, but it may underrepresent wider 
local community interests - in particular the interests of those who would like 
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to become crofters but have not so far been able to obtain a crofting tenancy. 
It may be worth considering what lessons might be drawn from the National 
Parks legislation, in which local community interests are represented by 
inviting local authorities to nominate a proportion of Board Members. I would 
also like to suggest that it may be worth enabling Ministers to advertise for 
and appoint the Chair in a manner that enables applications from both within 
and outwith the current membership of the Board - more likely to attract a 
range of candidates with the necessary leadership experience. This is the 
case (for example) with SNH. 
 
 
Andrew Thin 
Chairman 
Scottish Natural Heritage 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 

CROFTING REFORM (SCOTLAND) BILL 

SUBMISSION FROM REGISTERS OF SCOTLAND  

Purpose 

This paper has been written to assist the Rural and Environment Committee’s 
consideration of the Crofting Reform (Scotland) Bill, in particular Part 2 
relating to provisions for the proposed new Crofting Register.  It sets out: 

• the aim of the proposed register; 

• the estimated costs and resource to set up and administer the 
proposed register; 

• the milestones to be achieved before the register is delivered into 
service; and 

• the structure of the proposed register. 

The paper’s annexes cover the following: 

Annex A - Further background information and assumptions on estimated 
costs and resource. 

Annex B - Timeline showing milestones leading to commencement of the 
Register. 

Annex C - Work flow diagram depicting the registration process. 

 

Introduction to Registers of Scotland (RoS) 

1.  RoS is a non-Ministerial Department and is headed by the Keeper of the 
Registers of Scotland. The Keeper is a non-Ministerial office holder in the 
Scottish Administration and is the Chief Executive of RoS.  RoS is a key part 
of the infrastructure that supports the Scottish economy, underpinning the 
property market by registering and providing State-backed indemnity 
protection for property transactions in Scotland, worth up to £50 billion each 
year. 

2.  RoS’s work is dominated by the two main registers that relate to rights in 
land - the General Register of Sasines (established in 1617) and the Land 
Register of Scotland (established by the Land Registration (Scotland) Act 
1979).  The Keeper also has responsibility for 14 Judicial and Crown 
Registers, collectively known as the Chancery and Judicial Registers (CAJR). 
RoS’s work is demand-led, fluctuating in response to activity in the property 
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market, particularly the housing component.  We typically handle around half 
a million registration transactions each year. 

Background to new Crofting Register 

3.  The final report of the Committee of Inquiry on Crofting (referred to from 
now on as the “Shucksmith report”) indicated that, despite the duty contained 
within the Crofters (Scotland) Act 1993 for the Crofters Commission to 
compile and maintain a register of crofts, the register had never been 
complete or up to date.  The Shucksmith report proposes that the current 
functions of the Crofters Commission be separated and that “responsibility for 
the Register of Crofts should be taken over by the Registers of Scotland– 
following a consultancy exercise to assess the accuracy of the Register, the 
specification required to maintain appropriate regulatory action in the future 
and a transition plan to bring the Register up to that specification.”  That 
recommendation was accepted by Ministers. 

4.  The purpose of the proposed new Crofting Register is to provide legal 
certainty over the key interests in a croft such as the details of the tenant, the 
land owner, the extent of the croft and any other interests in a croft.  The 
proposed Crofting Register will be map based; that is to say the legal 
boundaries of a croft will be captured and shown on a map held by the 
Keeper. 

5.  A draft Crofting Reform Bill was published on 19 May 2009, beginning a 12 
week consultation process.  19 public meetings were held over 7 weeks 
across the existing crofting counties and the proposed new areas for crofting.  
The written consultation attracted 422 responses.  From the responses, there 
is evidence of support for the establishment of a map-based Crofting Register 
but also a lack of support amongst crofters to pay for the costs of registration. 

Costs of Registration 

6.  We have estimated that the likely capital costs associated with establishing 
a Crofting Register would range between £1,043,050 and £1,595,050 
inclusive of VAT.  The Government has agreed to meet the capital costs of a 
new register.  It is proposed that the annual running costs of the Crofting 
Register will be covered by registration fees.  The Keeper of the Registers of 
Scotland is required to recover any costs associated with the register and we 
aim to ensure the costs of registration are kept as low as possible.  These are 
estimated to be around £80 - £130 per application for registration. 
 
7.  It is intended the new register will share information technology developed 
separately and in place as part of the replacement back office land registration 
system.  This further reduces capital expenditure and running costs for the 
proposed Crofting Register.  Citizens would also benefit from accurate 
comparisons by searching two registers from the one Government body on 
the one IT system. 
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8.  Registration fees will be set to recover the annualised running costs.  The 
running costs would comprise both IT service costs and also the costs of the 
staff required to run the new register.  Service costs relate directly to the 
capital cost for the IT system underpinning the new register and would range 
from £138,000 to £54,400 per annum.  Resource to run the register would be 
dependant on the volume of applications.  For example, should 1,300 
applications be processed per annum, this would result in 0.13 Full Time 
Equivalent (FTE) at the first band supervisory grade equivalent and 0.97 FTE 
at support grade levels.  Further details on service costs, resource and project 
volumes and projected levels of registration fee are narrated in Annex A. 
 
9.  We are in consultation with the Future of Crofting Team to investigate any 
advantages to be gained from economies of scale where related multiple 
crofts are submitted simultaneously for registration.  This would be 
appropriate where Crofting Communities or Townships wished to voluntarily 
register their croft in the new register and when large crofting estates changed 
hands. 
 
10.  Whereas with the Land Register, virtually all applications for registration 
are submitted by a solicitor on behalf of the applicant we do not envisage this 
being the norm with applications to the proposed Crofting Register.  Rather, 
we anticipate the application for registration would be submitted to us, via the 
Crofters Commission, directly by the applicant.  At present, Crofters do not 
routinely engage a solicitor in connection with applications to the Crofters 
Commission.  We see no reason why this practice should alter. Accordingly, 
from the registration perspective, we do not consider that the applicant will 
need to engage a solicitor. 
 
11.  One issue raised in response to the public consultation concerns the 
availability of a base map for use by crofters requiring to submit an application 
for registration of their croft in the new Crofting Register.  Any such application 
would have to be accompanied by a plan depicting the extent of the croft.  
Some consultees expressed concern that they would have difficulty obtaining 
a suitable base map at low cost. 
 
12.  The plan that a crofter submits for registration would need to meet a 
minimum criteria to enable the details to be accurately transposed on to the 
Ordnance Survey map.  In conjunction with the Future of Crofting Team, we 
have been exploring potential options whereby a crofter can obtain a base 
map, which meets our criteria, on to which they or their solicitor or surveyor, if 
they choose to involve such a party, can add the croft extent.  RoS will not 
require that the plan be drawn up by a surveyor. Rather, our approach is to 
accept a plan that meets our criteria.  We will publish guidance on the criteria. 
We also propose to make available, on a cost recovery basis to Applicants 
(currently estimated to be £15) an OS Mastermap extract on to which they 
could delineate the extent of the croft. 
 
13.  The Government has committed to paying for the cost of mapping all 
common grazings on to the Crofting Register.  Currently, there are 853 
common grazings registered with the Commission.  It is proposed that this 
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exercise would be carried out by a team of GIS experts within either RoS or 
the Crofters Commission.  The future of crofting Team advise that a team of 
two GIS experts could be expected to map details of all common grazings 
within 4 years which would cost in the region of £380,000. 
 
Information Fees 
 
14.  It is proposed that the Crofting Register be a public register.  There will be 
no fees charged for searching or examining the register electronically.  
Access to citizens via a web based portal is one of the options being 
considered.  Copies of the register entry viewed via the web can be 
downloaded free of charge.  It is proposed that fees will be charged should a 
party request an official extract from the new Register: that would be charged 
in accordance with the extract fees that apply to the other registers 
maintained by the Keeper (currently £15). 

Proposed Timescale 

15.  Some preliminary work has commenced on the design of the new 
Register in order to ascertain likely costs.  Based on achievement of the first 
milestone of Royal Assent of the Bill by the beginning of July this year, the 
design phase for the system underpinning the new Register would last 12  
months potentially concluding  in June 2011.  This would lead directly into a 
13 month development phase.   Taking account of activities to be undertaken 
during the 2 month delivery phase infers a commencement date for the 
Register no earlier than September 2012.  RoS has devolved the delivery and 
maintenance of its IT systems and architecture to BT as strategic partners.  
The indicative timescales have been determined in collaboration with BT and 
are our best estimate.  Further details of project stages are shown at Annex B. 

Proposed Registration Process 

16.  The anticipated registration process for the new Register has been 
agreed by RoS, the Future of Crofting Team and the Crofters' Commission 
and a high level work flow diagram depicting the proposed registration 
process in the new register is outlined in Annex C.  Initially, all regulatory 
decisions submitted to the Crofting Commission that trigger first registration 
on the new register would also require a completed first registration 
application form and appropriate registration fee to be submitted 
simultaneously.  Where an update to the new Register is necessary without 
an associated regulatory decision, the registration form and fee would still be 
submitted to the Crofters Commission in the first instance.  This ensures that 
the applicant only has to interact, in the first instance, with one government 
body. 

17.   The Commission would validate the details on the application form with 
those on the Register of Crofts maintained by the Commission.  If satisfied the 
details concur with those held on the Register of Crofts, the Commission 
would forward the application to register in the proposed new Register 
together with the fee submitted from the Crofter.  The Commission would then 
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undertake to advise the landlord of the croft and the landlord and tenants of 
land adjacent to the croft of the provisional registration and that they would 
have 6 months to appeal to the Land Court if they wished to contest any of the 
information contained in the provisional registration.  The Commission would 
also write to the applicant and advise of the need to put up a public notice in 
accordance with criteria set by the Commission.  Should the details submitted 
with the application not concur, the Commission would reject the application 
and return the submitted fee to the Crofter. 
 
18.  When RoS receive the validated application from the Commission, an 
entry would be made in the new register reflecting the relevant details and 
noting the entry as having a provisional status.  Where no appeal is made, the 
provisional registration would be made permanent and no longer have a 
provisional status after the 6 month period. 
 
19.  Any appeal on the provisional registration would be made to the Scottish 
Land Court who would undertake to inform the Keeper of receipt of the 
appeal. The Keeper would in turn note short particulars of the appeal on the 
Croft entry on the new Register until such time as the Court advises the 
outcome of the appeal.  Where the Court dismisses the appeal and the 6 
month period elapses without any further appeal, the registration would be 
confirmed.  Where the Court upholds an appeal relating to a boundary 
dispute, the registration would be amended to reflect the decision of the 
Court.  Where the Court upholds an appeal relating to any other aspect of the 
registration of the croft, the registration would be rejected.  When the appeal 
process is finalised, the Keeper would amend the status of the entry in the 
new register and issue confirmation of registration in the new Register to the 
applicant and the Commission. 
 
JOHN KING, REGISTRATION DIRECTOR 
 
ANDY SMITH, DEPUTY KEEPER 
 
 
Annex A 

INFORMATION AND ASSUMPTIONS ON ESTIMATED COSTS AND 
RESOURCE 

Assumptions 
 
1. Set up costs will be met by grant from Scottish Government.  These are 
estimated to be in the range of £907,000 - £1,387,000 exclusive of VAT (or 
£1.07M - £1.63M including VAT). 
 
2. Project Costs will be met by grant from Scottish Government.  Project 
Costs have been estimated using Register of Floating Charges as a guide 
and are estimated to be £243,285 spread over 3 years. 
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3. The Register will not become operational until 2011/2.  Service costs and 
resource costs will not be incurred until 2011/2.  Costs have been calculated 
until the end of the Strategic Partnership Agreement. However, there will still 
be service costs after this date payable to a service provider. 
 
4. Service charges will be in the range of 6-10% of capital costs.  BT gave this 
estimate based on Register of SSSI (6%) and Register of Floating Charges 
(10%). 
 
 £1.387M capital £0.907M capital 
Service Charge percentage of 
Capital 10% 6% 10% 6% 
Annual Service charge £138,700 £83,220 £90,700 £54,420 

 
5. 1,300 applications expected per annum. 
 
6. 0.13 Full Time Equivalent (FTE) Registration Officer O2 and 0.7 FTE 
Support Officer 1 will be required to process 1,300 applications. 0.27 FTE 
Support Officer 2 would be required to carry out any administrative duties 
relating to 1,300 applications. 
 
7. The service costs account for between 78% and 85% of the fee at the 10% 
level and 68% and 77% of the fee at the 6% level. 
 
8. In year 2011/12 it has been assumed 97% of 1,300 applications will be First 
Registrations and 3% will be subsequent amendments. In year 2012/13 it has 
been assumed the split will be 95/5% and in 2013/14 it is assumed 90/10% 
split. 
 
9. It has been assumed for the purpose of the calculation that the fee for a 
subsequent amendment will be half that of a first.  It is acknowledged that 
there is potential for simple subsequents and more complex subsequents akin 
to transfer of part applications in land registration.  This has not been factored 
into the calculation but can be assumed to be a midpoint of the first 
registration fee and the subsequent fee for any scenario narrated. 
 
 
Tables of fees  
 
10.  Table 1 
Fees calculated using 1,300 applications 
Capital costs £1,387,000 £907,000 
Type of 
Application 

*FR **DW FR DW 

10% Service 
Charge 

130 65 90 45 

6% Service 
Charge 

80 40 60 30 
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11.  Table 2 
Fees calculated for using 910 applications (30% volume reduction) 
Capital costs £1,387,000 £907,000 
Type of 
Application 

FR DW FR DW 

10% Service 
Charge 

180 90 120 60 

6% Service 
Charge 

110 55 80 40 

 
 
12. Table 3 
Fees calculated for using 1,690 applications (30% volume increase) 
Capital costs £1,387,000 £907,000 
Type of 
Application 

FR DW FR DW 

10% Service 
Charge 

100 50 70 35 

6% Service 
Charge 

70 35 50 25 

 
 
13. Table 4 
Fees calculated for using 1,500 applications 
Capital costs £1,387,000 £907,000 
Type of 
Application 

FR DW FR DW 

10% Service 
Charge 

110 55 80 40 

6% Service 
Charge 

80 40 60 30 

 
*FR = First Registration type application. 
**DW = Dealing with Whole type application. 
 
 
14.  Note - fees have been rounded to the nearest £10 for the FR fee and the 
DW fee set as half of that. This means the fees set do not exactly cover costs 
but sometimes over recover and sometimes under recover, but they are 
always within a few thousand pounds per year. 
 
 
Fee impact of Registration process efficiencies 
 
15.  Table 5 shows the breakdown of the proposed First Registration fees, 
split between BT and RoS costs. It shows the very limited scope for any 
process efficiency savings. Since the RoS element is only approximately £20, 
a 10% efficiency saving say from receiving grouped applications would only 
equate to a £2 saving. 
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16.  Table 5 
 £1.387M capital  £0.907M capital 
Service Charge percentage of Capital 10% 6%  10% 6% 
Annual Service charge £138,700 £83,220  £90,700 £54,420
      
BT service cost percentage of fee 85% 77%  78% 68% 
RoS staff cost percentage of fee 15% 23%  22% 32% 
      
BT element of FR fee  £ 110.13  £ 61.50    £ 70.53  £ 41.10 
RoS element of FR fee  £   19.87  £ 18.50    £ 19.47  £ 18.90 
Total Fee  £ 130.00  £ 80.00    £ 90.00  £ 60.00 
      
Potential staff savings for 'multiple' 
applications 10% 10%  10% 10% 
      
Fee effect of above reduction in staff 
costs  £    1.99  £ 1.85    £ 1.95   £ 1.89  
      

Potential adjusted fee  £ 128.01 
  
£ 78.15   £ 88.05 

  
£ 58.11 

 
 
Economies of scale 
 
17.  Any economies of scale can only be achieved if certain criteria are in 
place, i.e. individual crofts abut and align with no discrepancies, the Crofters' 
Commission ensure all related applications are passed to RoS simultaneously 
and not drip fed in accordance with CC preliminary work.  The estimated fees 
are based on 10 percent of all applications being passed to the higher grade 
for consideration.  If the above criteria are met, this should remove the need 
to pass as many individual cases to the higher grade, hence the 10 percent 
estimated saving.  Should there be a significant take up of multiple 
applications, RoS would need to ensure additional trained staff were available 
as a contingency to ensure applications are provisionally noted on the register 
timeously. 
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Annex B 
 
Project Stages and Timelines 
 
 
Stage Activity Duration Potential end 

date 
1 Royal Assent   1 Jul. 2010 
    
2 Design Phase 12 months  
 Stakeholder consultation exercise on 

requirements 
 
6 weeks 

 

 Requirements Capture 16 weeks  
 Sign off High Level Requirements  end of 2010 
 High Level functional Design 

produced and signed off 
 
8 weeks 

 

 Component Functional Designs 
completed and signed off 

 
22 weeks 

 

 *Design Phase complete  Summer 2011
    
3 Development Phase 13 months  
 Technical solution 40 weeks  
 BT System Test 6 weeks  
 RoS entry into User Acceptance Tests 1 week  
 Entry into User Acceptance Test 

criteria met. 
 
 

 
Spring 2012 

 User Acceptance Testing 9 weeks  
 Successful completion of User 

Acceptance Testing  
  

Summer 2012
 *Development Phase complete   Summer 2012
    
4 Delivery Phase 2 months  
 Go live preparation and dress 

rehearsal 
8 weeks  

 *Commencement Date and go live  Autumn 2012 
    
 
*Denotes major project milestone 
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Commission do not approve application as 
information is not consistent with 
information held in the current register. 

Commission approves registration form by 
confirming that information is consistent 
with the information in current register. 

New Register Application    Regulatory Decision Application 

Applications for Regulatory Decisions and/or registration in the new Register 
passed to Crofters Commission with appropriate application forms and fees.  

ROS update new 
register provisionally. 

Appeal made to Land Court on issue 
not connected to regulatory decision. 

No appeal submitted 
within 6 months. 

Successful appeal on issue not 
related to boundary dispute.   

Successful appeal on 
boundary dispute.  

Unsuccessful appeal 

Commission forwards application to ROS, writes to 
applicant, requests public notification of application 
to register and writes to those with direct interest. 

Basic registration process for First Registration application

Provisional record 
amended accordingly. 

Application 
to register 
croft on new 
register is 
rejected.  

Application to register croft on new Register is successful and registration permanent.  

Annex C     

Application for regulatory decision is 
successful and requires amendment 
to provisional record. 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

CORRESPONDENCE FROM THE SCOTTISH GOVERNMENT  
 
 

Crofting Reform (Scotland) Bill 
 
Thank you for your letter, dated 15 February 2010, which enclosed further questions 
from RAE Committee members on the Crofting Reform (Scotland) Bill.  
 
The annexe to this letter provides answers to these questions and I hope that they 
will aid the Committee’s consideration of this Bill. 
 
Iain Dewar 
Crofting Bill Team Leader 
Rural Communities, Rural Directorate 
 
04 March 2010   

 
 

QUESTIONS ON CROFTING REFORM (SCOTLAND) BILL 
 
The Crofting Commission - name change 
 
1 In evidence, the Bill team indicated that costs of any name change would be 
minimal, in part because the Commission will soon be moving to Great Glen House 
and that this, anyway, would require new signage etc. The Committee seeks 
clarification that no new signage, etc will be commissioned until Parliament has 
agreed the change of name. 
 
The Crofters Commission relocated to Great Glen House at the end of February 2010 
and this was driven by the potential for efficiency savings rather than as a 
consequence of the Bill.  As the move has taken place some time before any 
elections can be held to form the proposed Crofting Commission, new signage for 
use at Great Glen House has been purchased.  The costs associated with new 
signage were approximately £6000 and the same costs would be incurred again if the 
Commission is renamed.  Other changes that would be required as a result of any 
name change would be changes to documentation, forms and the website.  These 
are expected to be small and every effort will be made to keep costs to an absolute 
minimum. 
 
Elections 
 
2 The Bill team undertook to bring forward draft regulations before Stage 2, 
which is appreciated. However, given the importance of this issue, members would 
find it useful to have additional detail on proposals for elections, during Stage 1, in 
order to enable more effective consideration. In particular members would be 
interested to ascertain current Government thinking on— 
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• who should get to vote: for instance, non-crofting members of the community or 
absentee crofters? And does the Government yet have a position on whether all 
adult householders in a croft will get the vote or whether tenants/owner-
occupiers of more than one croft get more than one vote? 

• whether, if voting were based on a “one croft one vote” principle, any sexual 
discrimination concerns arise. 

• whether political parties will be allowed to organise and run for office and 
whether the rules on electoral expenses for Parliamentary or local government 
elections would be likely to apply. 

 
During the Committee’s meeting on 20 January, it was agreed that draft regulations 
would be provided to the Committee before the end of stage 1.  Many of the matters 
raised in this letter relate to the detail of these draft regulations which will be provided 
in due course.  This response aims to address a couple of the wider issues raised in 
this letter. 
The consultation on the draft Bill proposed the establishment of Area Committees 
and consideration was given to the electoral process.  It was proposed that a ballot 
paper would be posted to the first named crofter of a croft.  Where persons were 
registered as the crofter of more than one croft, they would be precluded from voting 
in respect of more than one croft.   The reasons for this were as follows: 
 
• It is the named crofter or owner-occupier that will be subject to regulation by the 

Commission and, therefore, it is considered that they should be entitled to vote 
as they are directly affected by the actions of the Commission.  To give others 
the power to vote in a regulator that does not have any role in regulating their 
occupation and use of land might be considered to be unfair. 

• To give every adult person in a household with a crofter a vote would give 
disproportionate voting power to those households with a number of adults of 
voting age over, say, a single crofter with no other adult household members. 
Yet both crofters are subject to the same degree of regulation. 

• To give a crofter one vote for each croft that they have would result in a return 
to a land-based voting system, which would give greater power to those with 
more land.  Crofts also vary considerably in size depending on the area of the 
Crofting Counties and the extent to which an original croft may have been 
divided into smaller crofts. A land-based franchise is considered to be unfair 
and inconsistent with modern election practice.   

• It is acknowledged that there is a gender imbalance within crofting, with the 
majority of registered crofters being male, but it is unlikely that this can be 
addressed through a voting system. The gender imbalance lies within crofting 
itself and is largely the consequence of historical patterns of inheritance and 
acquisition. 

 
The Government is currently considering all of these issues carefully in weighing up 
who should form the electorate. 
 
Paragraph 4, schedule 1 to the Crofting Reform Bill outlines who would not be eligible 
to stand for election to the Crofting Commission.  Paragraph 4(4) states that no 
person may be appointed as a member of the Commission if that person is, or has at 
any time during the previous year, been a member of the House of Commons, the 
Scottish Parliament or the European Parliament.  This does not prevent political 
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parties from organising and promoting candidates for office, although given the 
limited functions of the proposed Crofting Commission, the Government considers it 
unlikely that this will happen. 
 
In terms of electoral expenses, the drafting of regulations on the Commission 
elections is likely to closely the Cairngorms National Park Elections (Scotland) Order 
2003.  Part IV of this order deals with miscellaneous and supplemental provisions.  It 
states that no sum shall be paid and no expense shall be incurred by a candidate at 
an election, whether before, during or after an election, on account of or in respect of 
the conduct or management of the election, in excess of £250 and it also makes 
provisions for election expenses returns which the returning officer will have 
responsibility for overseeing. 
 
 
 
The reformed Commission 
 
3 Does the Bill team yet have a view on— 

• how much time each elected Commissioner would be expected to devote to 
their duties each month? 

• whether Commission meetings would be open to the public in whole or in 
part? 

• the circumstances in which the seemingly wide-ranging power to remove 
functions from the Commission by Order (inserted section 2A) might be used? 

• whether a main purpose of the annual report would be to gauge performance 
against the plan and, if so, whether this should be made explicit? 

 
It is not anticipated that new elected Commissioners would spend any more time than 
the currently appointed Commissioners spend in relation to their duties. This is 4 
days a month for a Commissioner and 12 days a month for the Convenor.  The role 
of the new Commission would be focused solely on the regulation of crofting and the 
enforcement of the duties of crofters and owner-occupiers.  The policies of the newly 
elected Commission would be set out in its plan, which would provide the framework 
for officials to take decisions in respect of regulatory applications.  It is considered 
that this will allow crofters a greater say on how crofting is regulated and allow for 
more efficient decision making.  The Bill requires the Commission to determine its 
plan in consultation with each local authority where there are crofts, Highlands and 
Islands Enterprise and such other persons or bodies that the Commission considers 
appropriate before ratification by Scottish Ministers. 
 
The Scottish Ministers may make an order under new section 2A to confer, remove 
or otherwise modify functions of the Commission only where they consider it 
appropriate to do so to ensure that the Commission carry out their functions 
efficiently and effectively.   The current policy is to focus the reformed Commission 
solely on the regulation of crofting.  However, it is recognised that in order to respond 
to the changing needs of crofting as a whole, and the community it regulates, that the 
functions of the Commission may require to change over time.  Therefore, new 
section 2A would allow for the Scottish Ministers to have the power to add, remove or 
modify the functions of the Commission so that it carries out its general functions 
efficiently and effectively.  It is recognised that any changes to the functions of the 
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Crofting Commission will be of great interest to stakeholders and this power is 
therefore subject to an affirmative resolution of the Parliament. 
 
New section 2B requires the Commission to produce an annual report on the 
exercise of their functions and, as such, will be a useful tool in gauging the 
effectiveness of the Commission against any stated objectives in its plan.  It is not 
considered necessary to explicitly state this on the face of the Bill.  The electorate will 
ultimately determine whether or not the Commission has been successful in the 
exercise of its functions. 
 
Highlands and Island Enterprise 
 
4 The Policy Memorandum outlines a number of alternative options considered 
for the future of the Crofters Commission (p. 8 and 9), but does not specify whether 
the transfer of development functions to HIE was taken into consideration in 
assessing these options. What does the Government make of the proposition that the 
democratisation of the Commission strengthens the case for allowing it to retain 
development rather than purely regulatory functions? Was this proposition taken into 
account when the Bill was being drawn up? 
 
Careful consideration was given to the Shucksmith recommendation that HIE should 
take on responsibility for crofting community development.  The Shucksmith Inquiry 
concluded that the effect of the regulatory work was to “crowd out” its capacity for 
development work.  Therefore, it was considered that it would be more effective for 
the Commission to focus solely on the regulation of crofting and to give responsibility 
for the development of crofting to the development agency for the Highlands and 
Islands - HIE.  HIE has good experience of economic and community development  
and proposes to take forward crofting community development through its Growth at 
the Edge approach, which it has committed over £1.4m to during the next three 
years.  Furthermore, part of HIE’s Crofting Sector Development work seeks the 
integrate crofting into two of HIE’s key growth sectors: food and drink and tourism. 
 
Registration of crofts and speculation 
 
5 Does the Government consider that there is a risk that providing certainty as to 
croft boundaries could have the unintended consequence of leading to more disposal 
of croft land for development? If so, should steps be taken to mitigate this possible 
outcome (over and above the limited attempts to address speculation already in the 
Bill)? 
 
The Government does not consider that providing certainty as to croft boundaries 
could, in itself, have an unintended consequence of leading to more disposal of croft 
land for development as those speculating on croft land are likely to take steps to 
clearly identify the boundaries of the croft in order to dispose of that land in any case. 
 
Provisions in the Bill would allow the Commission to be more pro-active in 
considering de-crofting applications and reject an application to decroft where it 
considers decrofting would be detrimental to crofting or, cumulatively, would have a 
negative impact on crofting in the area, the long term sustainability of the community 
and the environmental, cultural and landscape benefits derived from crofting. Similar 
powers are provided in the Bill for the Scottish Land Court’s consideration of 
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resumption applications.  The Bill also seeks to extend the period during which 
clawback must be paid to the landlord from 5 to 10 years. The Government expects 
these enhanced powers to contribute to reducing speculation on croft land.  It is also 
considering the perceived loophole as a result of the decision in Whitbread v 
MacDonald which, in effect, enables a crofter to nominate a non-family member to 
take title to the croft and circumvent the 5-year clawback provision. 
 
Crofting register – practicalities 
 
6 Mapping common grazing boundaries and individual crofts is likely to be a 
considerable undertaking, particularly since in many instances there may be a need 
to rely on the local knowledge of crofters and landlords, which may conflict.  
Members would appreciate any detail on: 

• the consultation process with local crofters on the mapping of common grazing 
boundaries, including advance notification procedures such as press notices; 

• any additional procedures for common grazings where no committee exists; 
• whether individual crofters who wish to challenge common grazing boundaries in 

the Land Court (where, in their opinion, the proposed boundaries impinge upon 
their croft) would have to follow standard procedures for taking a case, and incur 
associated costs; 

• what would occur should a crofter, or a common grazing committee resist 
registration; 

• whether there is any intention to have rights of entry onto crofting land for 
mapping purposes; 

• whether the new form of registration of crofts affect the ability of the Commission 
to undertake re-organisations with a township; and 

• whether it will be possible to reconcile any remaining runrig reorganisations after 
a croft is registered. 

 
It is intended that mapping experts will work alongside the Commission, the Registers 
of Scotland, the Rural Payments and Inspections Directorate of the Scottish 
Government, common grazings committees, grazings shareholders and landowners 
to establish and record the boundary of a common grazing and any interests held in 
this land.  Procedures would be in place to ensure that shareholders are provided 
with advance warning of any common grazings mapping exercise.  Where there is no 
formally constituted common grazing committee, the mapping experts would ensure 
that they are working in full consultation with all the other stakeholders mentioned 
earlier. 
 
It is proposed that, once registered, the common grazing boundary and associated 
interests should be open to challenge for 6 months in the same way that the 
registration of a croft can be challenged.  Therefore, provisions will be introduced 
which would enable a person who is aggrieved in some way by the common grazing 
registration to challenge the registration in the Land Court.  However, it is expected 
that such a challenge will be reduced as the mapping of the common grazing will be 
undertaken with the participation of those with an interest. 
 
Crofting stakeholders have in the past called for the establishment of a map-based 
register.  In order to ensure that such a register is complete and up to date, the 
mapping of common grazing land is essential.  It is in the interests of all shareholders 
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in a common grazing to have an understanding as to its boundary and associated 
interests.  It is therefore unlikely, particularly given that the Government will pay for 
the mapping of the common grazings, that there will be resistance.  However, it is not 
considered fair and equitable that an individual crofter or common grazings 
committee’s objection to the mapping of a common grazings should prevent other 
shareholders from benefitting from such a registration.  Where an individual crofter or 
a common grazings committee are concerned with the identified common grazing 
boundary, they could seek amendment to the registration through a challenge to the 
Land Court. 
 
It is proposed that the following information will be recorded for every common 
grazing: 

 
• The name, location and extent of every common grazing.  The extent of the 

common grazings should be sufficiently described to enable the Keeper to 
identify it by fixing and scaling it against the Ordnance Map or any such other 
map as the Keeper considers appropriate; 

• The name and address of the owner of the grazing; 
• The name, address and date of birth of each person holding a share in the 

common grazing and a description of that share; 
• Land temporarily apportioned from the common grazing (and an archive of 

former land permanently apportioned from the common grazing); 
• Any other information that Scottish Ministers may, by Order, require to be 

registered; 
• Any other information that the Keeper may consider expedient to be 

registered. 
 
The Commission already has powers to authorise and inpect land under section 56 
and we are currently considering how they might be applied with regard to the 
mapping of common grazings. 
 
It is proposed that any regulatory action that significantly affects the extent of or 
interests in a croft would require an amendment to the Crofting Register.  A 
reorganisation will act as a regulatory trigger point as it will affect the extent of crofts 
and an amendment is being considered in light of this. 
 
It is proposed that land held in runrig would be mapped using the same method as 
that used for common grazings.  As with a common grazing, the boundary of land 
held in runrig would be mapped and a list of shareholders would be noted.  Where 
land has been apportioned for individual use, this would also be noted on the 
register.  Therefore, unless apportioned, there will be no need to update the register 
whenever there is a runrig reorganisation. 
 
Registration – costs 
 
7 The Committee would welcome clarification on the following: 

• The basis on which the Financial Memorandum (at paragraph 131) estimates 
that the mapping process for common grazing committees could be 
completed within four years (and hence the associated cost); 
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• It is also envisaged that the establishment of the new register will not 
increase the financial burden on the Commission. Could the Bill Team please 
explain the reasoning for this. 

• In the event of a “trigger” affecting several crofts, does the Bill team envisage 
that a person with more than one croft would incur multiple fees (both 
registration and pre-registration fees)? 

 
Paragraph 131 of the financial memorandum estimates that the cost of mapping all 
853 common grazings would be in the region of £380,000.  It is anticipated that the 
mapping of the common grazings could be taken forward by two mapping experts 
over the course of four years. These estimates were developed in consultation with 
colleagues who specialise in Field Identification Systems and are familiar with the 
areas covered by common grazings and the number of interests in these grazings. 
 
The Commission will have a role in checking registration details (with the exception of 
maps) and forwarding applications to the Registers of Scotland.  Registration 
applications are most likely to be triggered by a regulatory trigger and at present the 
Commission already consults its own records on receipt of a regulatory application 
and it is proposed that the details of the registration application would be checked at 
that time.  As these two checks will run in tandem, it is not anticipated that this 
consistency check will result in significantly more work.  In a relatively small 
proportion of cases, the Commission, having checked the applicant’s details with its 
records may find a discrepancy.  In these circumstances it may wish to investigate 
the discrepancy and this may involve some research into old files.  However, it is 
expected that they would seek to involve any discrepancy in any case as it may be 
replicated on the regulatory application form, which will include similar details to that 
on the registration form. 
 
The only area of additional work anticipated for the Commission in relation to the 
Crofting Register is under section 11 of the Bill where the Commission would be 
responsible for notifying persons mentioned in subsection (3) of the registration 
application.  The applicant would be required to provide the details of neighbouring 
tenants and the landowner, and the Commission would need to confirm these details 
to ensure all necessary persons are notified.  As outlined during the evidence session 
on 20 January, the Commission are currently reviewing their processes and 
procedures to ensure the most efficient methods are used. Furthermore, they are 
required to produce yearly efficiency saving of 5%.  The overall costs to the 
Commission associated with the introduction of a Crofting Register are therefore not 
expected to be burdensome and will be realised through efficiency savings and time 
releasing savings through a review of its processes. 
 
The Registers of Scotland will be able to provide a map of the croft for around £15 
upon which the applicant would draw the boundary of their croft before sending their 
registration form to the Commission.  Guidance will be provided to aid the process of 
mapping the croft boundary.  As highlighted in the policy memorandum, the 
registration process aims to keep any costs to the applicant as low as possible.  It is 
not considered that there will be any inevitable costs associated with pre-registration.  
It would of course be open to individual applicants if they choose to enlist the 
services of a surveyor and other professionals in preparing for the registration of their 
croft. 
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Where a person changes the extent or interests of more than one croft through the 
identified triggers at the same time, they would be required to pay for the registration 
of each of these crofts.  The Registers of Scotland operates a cost recovery process 
and the registration fees are based on the administrative costs associated with the 
registration of one croft. 
 
Registration – alternative approaches 
 
8 Whilst there was some discussion about the merits of the entire “trigger” 
approach at the 20 January meeting, no clear rationale was advanced for opting for it 
over alternatives such as community-based and led mapping or building on the quiet 
comprehensive map-based data already held by SERAD (for instance for the 
payment of agricultural subsidy). The Policy Memorandum does not discuss these 
options. Could the Bill Team please expand on its reasoning for rejecting these? 
 
The trigger based approach to registering crofts would act as a mechanism for 
ensuring that all crofts are registered over the next couple of generations.  It is not 
considered that this approach would run counter to community-led mapping.  The Bill 
allows for the voluntary registration of crofts and the Government would encourage 
communities to work together to identify and map croft boundaries. It is considered 
that community mapping would facilitate the identification of croft boundaries and 
would allow the register to be populated more quickly. 
 
It is recognised that there are a number of maps in existence which might assist the 
identification of croft boundaries, for example IACS maps, which are used by the 
Rural Payments and Inspections Directorate.  However, it is extremely important to 
note that the boundaries on these maps do not relate to croft boundaries but to fields 
that are used for the purpose of claiming agricultural subsidies. In many cases these 
do not cover all the land held in crofting tenure, which may include house sites. 
Alternatively the field boundary may include land that has been removed from crofting 
tenure.  Therefore, using these maps for the purpose of registering crofts would result 
in an inaccurate register of croft land that might not include land that is in crofting 
tenure.  This would defeat one of the aims of the Crofting Register, which is to 
provide a definitive register of the extent of croft land. 
 
Duties of Crofters and Owner Occupiers – general 
 
9 If the overall policy is to treat owner occupiers and tenants in the same way, 
can the Bill Team clarify what incentives will remain for crofters to remain tenants 
rather than buy their croft. 
 
The policy intention is for tenant and owner-occupier crofters to be treated equally so 
far as possible, whilst recognising the differing legal status of each.  The key 
responsibilities associated with crofting tenure of residency and working the land can 
then be applied equally to both.  This is the principle driver of the policy rather than 
the ownership of individual crofts.  The decision as to whether to tenant a croft or to 
become the owner-occupier of a croft is a matter for each crofter and is more likely to 
be influenced by a range of factors unconnected to the duties placed on crofters.  
Crofting tenants will continue to benefit from the rights given to them under the 
crofting Acts and the relatively low rental value of croft land, whilst not having any of 
the responsibilities associated with land ownership. 
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Absenteeism 
 
10 It is widely agreed that absenteeism is a complex issue. Does the Bill Team 
know whether the Government intend to direct the Commission to produce an easily 
accessible policy setting out the grounds on which absence would be regarded as 
acceptable or unacceptable? 
 
The Government recognises that absenteeism is a complex and sensitive issue. It is 
intended that the Commissions will publish its policy on what it would consider to be 
acceptable and unacceptable reasons to be absent from the croft.  However, the list 
would not be expected to be definitive, as there should be sufficient flexibility to take 
account of particular circumstances associated with each case. The Scottish 
Ministers will be required to approve the Commission’s policy plan. 
 
Neglect or misuse of croft – “every part” 
 
11 Can the Bill team clarify what construction should be put on the requirement 
(in inserted section 19C(2) that “every part” of an owner-occupier’s croft must be put 
to appropriate use. Is this intended to be literally constructed? 
 
The Government’s policy is that all croft land should be regulated similarly and the 
requirement to cultivate the croft or put it to some other use, being a purposeful use, 
should apply consistently.  The purpose is to treat tenant and owner-occupier crofters 
equally, and the provision in new section 19C(2) reflects the existing paragraph 3 of 
Schedule 2 to the Crofters (Scotland) Act 1993 presently applying to tenant crofters. 
 
Neglect or misuse of croft – conservation 
 
12 Inserted section 5B(4) states that: 
 

“where the crofter, in a planned and managed manner, engages in, or refrains 
from, an activity for the purpose of conserving— 

(a) the natural beauty of the locality of the croft; or 

(b) the flora and fauna of that locality, 

the crofter’s so engaging or refraining is not to be treated as misuse or neglect as 
respects the croft.” 

Did the Government consider requiring that anyone seeking to make use of this 
provision must seek prior authorisation (including, for instance, agreeing a 
conservation management plan with defined outcomes) from an appropriate 
authority? 

New subsection 5B(4) replaces existing subsection 5B(8) in the Crofters (Scotland) 
Act 1993 in clarifying tenant crofters’ duty not to misuse or neglect the croft.  At 
present it is not necessary for crofters to demonstrate that a decision to refrain from 
activity for the purpose of conservation is being done in a “planned and managed 
manner”.  The intention is that any crofter who is challenged with misusing or 
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neglecting a croft would be required to show that they have refrained from activity as 
a consequence of undertaking conservation work in a planned and managed way.  It 
would be necessary for them to provide evidence that it is planned and managed, 
which might take the form of a conservation management plan with defined 
outcomes.  It was not intended that prior authorisation should be required for this as 
this is considered to be overly bureaucratic and would consume valuable resources 
at the Commission 
 
Planning applications 
 
13 The Government has rejected the option of making the Crofters Commission a 
statutory consultee on planning applications involving crofts. Instead, there is to be a 
power to refuse a resumption or decrofting application, despite planning permission 
having been granted— 

• It would be helpful to have clarification as to whether the Bill Team considers 
that this, in practice, would be significantly different from making the Crofters 
Commission a statutory consultee. 

• Would the Crofters Commission be required to have any regard to the need for 
land for housing within crofting townships within its deliberations on whether to 
decroft? 

 
The Crofters Commission is presently a statutory consultee to development plans but 
not on individual planning applications.  It is considered that this will lead to greater 
consideration of crofting when zoning land for different types of use.  The 
Government recognises the vital role planning authorities play in determining the 
most appropriate use of land for communities and the wide range of factors they have 
to consider, such as the provision of land for housing.  It was considered that the 
Commission being a statutory consultee for all planning applications would place an 
unnecessary administrative burden on the Commission.  As a crofting regulator, it 
was considered more appropriate for the Commission to consider applications to 
decroft so as to avoid duplication of effort. It is the responsibility of the planning 
authority to consider housing needs within crofting townships.  The Commission is 
concerned with regulating and promoting the interests of crofting and, therefore, 
where an application is made to decroft which it considers threatens the interests of 
crofting, it should be able to refuse a decrofting direction, even where planning 
consent has been given. 
 
In determining a decrofting application under new section 27 of the Bill, the 
Commission will be required to consider, in particular, whether the purpose for 
decrofting relates to the public interest and, in addition, the sustainability of crofting in 
the area.  If the reason for decrofting the land included such housing plans, the 
Commission would be required to consider the impact of that development on the 
sustainability of crofting.  The Government appreciates development on croft land 
may be required at times, but this should be done following full consideration on the 
effect on crofting.  The Government considers that retaining land in crofting tenure is 
vital in securing its future. 
 
Definitions 
 
14 Could the Bill Team please clarify the meaning of ‘adjacent croft’, which 
appears in a number of sections. 

 
 
 

10

504



 
 
 

 
The phrase ‘adjacent croft’ appears in section 11(3) of the Bill, in subsections (e) to 
(h), where it is used to describe the people who must receive notification of an 
application for first registration of a croft.  This phrase is intended to refer to 
neighbouring crofts.  As there is no definition of this term in the Bill, it is to be given its 
ordinary meaning. 
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Crofting Reform (Scotland) Bill 

10:03 
The Convener: Under agenda item 2, the 

committee will take evidence on the Crofting 
Reform (Scotland) Bill. I welcome the first panel of 
witnesses: John King is registration director and 
Andy Smith is deputy keeper at Registers of 
Scotland. 

I will ask the first question. What benefits will 
there be from creating a public crofting register? 

Andy Smith (Registers of Scotland): The 
benefits will be similar to those from the land 
register. There will be greater certainty about the 
extent and ownership of crofts. We see that as 
being the main benefit.  

John King (Registers of Scotland): Using the 
same principles that underlie the land register 
should provide certainty over a croft’s extent and 
boundaries and certainty over who the tenant or 
landlord is. Our experience of the land register is 
that that can ease future transactions, so we 
envisage that the crofting register will aid the 
regulation, administration and support of crofting in 
the future. For third parties, it will be simpler and 
easier to obtain information on crofting once the 
register is complete. Once we have a fairly 
complete register, we should have a very detailed 
and clear picture of the amount of land in Scotland 
that is covered by crofting, so we will have more 
transparency. The hope is that that will facilitate 
future policy making. 

Peter Peacock (Highlands and Islands) (Lab): 
Before I ask my question, let me pick up on those 
points about certainty and ownership. Crofting is 
largely a tenanted system, so the ownership refers 
not to the croft per se but to the croft land, which 
would be the whole estate rather than the 
individual crofts. Can we be more clear on that 
point? 

Andy Smith: The crofting register should 
provide certainty about the extent of a croft as well 
as its tenancy. The map-based register will make it 
clear who the tenant is and what the extent of the 
croft is. 

Peter Peacock: If a crofter already has 
certainty, because crofters have lived on the croft 
for generations and worked the land on the basis 
of current boundaries that are not disputed by 
other tenants, what greater certainty will a map-
based register add? 

John King: A map-based register will certainly 
aid a third party—a person who is not the crofter—
who wishes to obtain information on a particular 
croft. That could be a person who is interested in 
transacting in any way in respect of the croft and 
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who just wants certainty about the extent and 
boundaries of the croft. The register may also aid 
the landowner, depending on what information the 
landowner currently has on the croft holdings on 
his or her land. 

Peter Peacock: So, if the crofters are quite 
happy with the boundaries, as in the situation that 
I described, the benefits will accrue to third parties 
rather than to crofters per se. 

John King: The benefits will accrue to a 
number of parties. I guess that the situation is akin 
to land holding, whereby a person buys a house 
and occupies the land on which the house is 
situated. Very rarely do people have recourse to 
their title deeds, but such recourse is available if 
an issue arises or if they need to transact with the 
land. The certainty that the title provides aids that 
process. 

Peter Peacock: Let me move on to the issue 
that I really wanted to cover. 

From going around the crofting areas that we 
have visited in Shetland, the Uists, Sutherland and 
Caithness—and from other visits that individuals 
have no doubt made over the years—it has 
become clear to us that historical croft boundaries 
are very difficult to ascertain, although there are 
some maps kicking around from previous bits of 
legislation. For example, we have heard about 
ploughing regimes in the Uists where the 
boundary between the crofts is so fine—it is not 
defined in any other way than the ploughing line—
that the thickness of a line on a map would 
represent a wider area than the actual boundary. 
We have also heard about entire islands being 
crofted on an unfenced basis, so in a sense there 
are no boundaries between the crofts. We have 
also heard about boundaries originally being 
marked by peat walls or stones in the ground, so 
that by and large the boundaries do not follow 
straight lines, and fences then having been 
erected that are sited on the logical fencing line 
rather than on the actual boundary of the croft. 
The nature of such boundaries is very different 
from property boundaries on an urban or suburban 
estate. What implications does that have for the 
mapping exercises and for the precision and scale 
of the maps that will be required? 

John King: It brings a different set of 
challenges, but they are not unknown challenges. 
With a map-based register, the key is accuracy 
and, in turn, certainty about where the boundaries 
are. We have used the Ordnance Survey maps for 
the land register for almost 30 years, so we are 
very much aware of the limitations of that scale of 
map and how that can impact on the depiction of 
boundaries. We have built up a range of tools and 
techniques for dealing with that, which we see as 
being readily applicable to the problems—or 
challenges, I should perhaps say—that we might 

face with the crofting register. With any map base 
that plots boundaries, there can be a need to 
supplement the information—in effect, to 
supplement the edge that is drawn on the map—
and there are various ways of doing that. We use 
a range of techniques for the land register. For 
example, we can supplement the mapping 
information by way of an additional plan, if that 
helps. Where there is a need for accuracy about 
boundaries, we can include an inset showing the 
boundary line at a different scale from the base 
scale. We can also supplement with various 
pieces of textual information. For example, 
through the use of letter and arrow referencing, we 
can show the line of a map, explain boundary 
features and include measurements. Given the 
size of a typical croft, we are aware that areas of 
crofting land are often smaller than much of the 
rural land that we register at the moment in the 
land register. We realise the need for absolute 
clarity. That is what we are working towards. 

Peter Peacock: In all of that, you have told us 
about what you could do as the keeper, but I 
understand that as it is currently drafted the bill 
requires crofters to produce these maps and 
submit them to you. Will the crofter be able to use 
the techniques that you describe with ease or is it 
likely that they will have to use a surveyor or 
someone else to help them? Also, what standard 
of map do you want to receive from crofters for 
you to be satisfied that you have the precision—
the fine detail? 

John King: As with the land register, our view is 
and always has been that it is very much up to the 
individual applicant whether they use a surveyor or 
solicitor. As we do for the land register, we will 
issue detailed guidance on our standards for 
maps. We will also provide guidance on the 
additional information that should be supplied in 
conjunction with the map to ensure clarity and 
certainty. The standard of maps that will be 
required is an issue that we have been 
considering in conjunction with the bill team. We 
want to make things as straightforward as possible 
for the applicant—the crofter—and ourselves. One 
way in which we can achieve that is to make 
available to the crofter a copy of our base map. In 
that way, the scales in the information that the 
crofter completes and that we subsequently use 
will be consistent. As I said, we will support the 
process with an appropriate level of guidance. 

Peter Peacock: That is very helpful. You have 
said that you would usually recommend the use of 
a surveyor or solicitor. Do you always recommend 
the use of one or the other or can people 
undertake the process without the use of a 
surveyor or solicitor? 

John King: I am sorry if I did not make that 
clear. Our view is that it is very much up to the 
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applicant whether to use either a surveyor or 
solicitor if— 

Peter Peacock: Or either. 

John King: Or either. Yes. My understanding is 
that it is not typical for a crofter to use either a 
surveyor or solicitor in applications to the current 
register. There is nothing in the bill or our 
requirements that would necessarily alter that. 

Karen Gillon (Clydesdale) (Lab): In your 
experience of land registration, how many people 
do not use a solicitor or surveyor to make their 
application? 

Andy Smith: The bulk of the applications that 
we currently deal with are based on deeds and 
deed plans that have been around for some time. 
In the main, there will be no involvement of a 
surveyor. The applications come to us and we 
make a comparison with the map. Surveyors are 
more likely to be involved in applications for new 
builds and new developments, where there is a 
need to depict the extent of the properties on the 
deed plan so that we can make a comparison with 
the Ordnance Survey map. 

Karen Gillon: Do those applications normally 
come through a solicitor? 

Andy Smith: Yes. 

Karen Gillon: With the current register of crofts, 
people tend to do it themselves, but as the new 
one will be legally binding, is it not likely—from 
your experience with the land register—that 
people will need to use a solicitor when they 
provide their initial map to you? 

10:15 
Andy Smith: Our interpretation is that in 

straightforward cases a crofter  registering a croft 
will not need to use a solicitor, as long as they can 
complete the application form and supply the 
necessary details about the extent of the croft, 
preferably by depicting it on an Ordnance Survey 
map. That should be sufficient and that is how we 
foresee it happening. 

Alasdair Morgan (South of Scotland) (SNP): 
Is it not the case that, with the land register, 
solicitors are already involved in any event 
because there is a property transaction and 
therefore it is sensible for the solicitor to be 
involved in submitting the plan? 

Andy Smith: That is correct. In any property 
transaction, a solicitor is involved anyway. 

John Scott (Ayr) (Con): Am I correct that in the 
integrated administration and control system—
IACS—mapping exercise with the department of 
agriculture, solicitors were rarely involved and that 
the proposed register will be on a smaller scale? If 

I understand correctly, you are saying that if a 
sketch map is submitted to you that can be 
equated to boundaries on the Ordnance Survey 
map, you will be able to turn that into a recognised 
map. 

Andy Smith: As John King said, all that we 
require is sufficient information on a copy of an 
Ordnance Survey map to allow us to transfer that 
information accurately to our Ordnance Survey 
map. So something like an IACS plan, if it was 
confirmed as showing the extent accurately, would 
work. 

John Scott: When boundaries change, such as 
when a boundary is the centre of a river or burn 
and the meanders move over time, do you have 
the ability to record that? 

John King: That is an issue in the land 
register—various conveyancing conventions sit 
behind what is on the register. I do not yet know 
how that will work for the crofting register. We 
have not considered the issue specifically, so I 
would need to get back to the committee on that. 
However, we do not consider it to be an 
insurmountable obstacle, given that it is not a 
particular difficulty in the land register. We could 
narrate on the title entry for a croft that the 
boundary is the mid point of a stream. Equally, if it 
was a fact that the boundary would change as the 
position of the stream changed, we could narrate 
that, too. 

John Scott: I have a question about trigger 
points and how long it will take to complete the 
crofting register. In evidence, you have said that it 
could take up to two generations. Is that how long 
you expect it to take for all land in crofting tenure 
to be registered? 

John King: We probably cannot answer that. 
We have been dependent on the bill team to 
provide us with that information. Our assessment 
is based on the number of trigger events that will 
happen in a given year, which is based on 
information that has been provided to us by the bill 
team and the Crofters Commission. We have 
made no independent assessment of that. 

Karen Gillon: Is it the case that, for land in the 
crofting counties, the land register carries a 
disclaimer saying that it cannot be certified that the 
land is not under crofting tenure? 

John King: When land in the crofting counties 
comes on to the land register, any crofting 
tenancies on the land are deemed to be what is 
known as an overriding interest. Basically, that 
says that there is something that affects the land, 
but which does not have to appear in the land 
register. It is very much up to the party who is 
applying for registration to decide whether they 
want to make us aware that there are crofts on the 
land and thereby have it noted in their land 
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register entry. Some people do and some people 
do not. 

Karen Gillon: So, if there were a croft register, 
there would presumably be no need for that kind 
of disclaimer in the land register, which means that 
there would be benefits to people who are 
engaged in conveyancing or property 
development.  

John King: I emphasise that it is not a 
disclaimer as such. It is more of a note that says 
something like, “Subjects in this land register title 
are impacted by crofting tenancies.” It is a note for 
general awareness. It does not lessen the value of 
the title in any way.  

Andy Smith: The fact that the two registers 
could be compared would certainly be a benefit. 

Karen Gillon: The benefit would primarily be to 
people who want to purchase property in the 
crofting counties, as they would be able to see 
which land is under crofting tenure and which land 
is not. That part of the bill might act against 
another part of the bill, which tries to deal with 
some of that.  

Whom would the information in the crofting 
register be available to? 

John King: Under the bill, the crofting register 
will be a public register, so the information will be 
available to anyone, for any reason. 

Liam McArthur (Orkney) (LD): You have 
identified benefits such as  administrative 
simplicity for policy makers and landlord interests. 
However, as Peter Peacock suggested, many 
issues around crofting involve tenure and tenancy. 
Under section 10, a certain amount of information 
will require to be provided for the title sheet of 
crofts in the crofting register, including the names 
and addresses of the croft tenant, owner-occupier, 
landlord and so on. What is the purpose of the 
keeper having that information? One can 
understand why the Crofters Commission will 
need to retain that information but, from what you 
have said about the purpose of the crofting 
register, it is not clear why the keeper of the 
registers will.  

John King: Our position is that the bill sets out 
the information that should be in the register, 
which, to an extent, is based on the information 
that is currently held in other public registers, such 
as the land register or the old general register of 
sasines. The intention is to enable people to find 
out from a single source the pertinent information 
about a croft, such as the extent and boundaries 
of the croft, the name of the tenant and the name 
of the landlord.  

Liam McArthur: You will be aware that 
concerns have been raised about not only the 
approach that is being taken to the establishment 

of the crofting register but also the risk of 
duplication, which is what my question is 
concerned with. One could argue that such 
information should be with the crofting commission 
rather than the Registers of Scotland—one could 
even go so far as to say that it should be the 
commission that holds the map-based register, 
which is something that we have heard argued in 
evidence to the committee. What is your 
justification for keeping information about crofting 
tenants in the crofting register? 

John King: I agree whole-heartedly that we 
must avoid duplication if it brings with it additional 
costs. Certainly, through our discussions with the 
bill team and the Crofters Commission, we intend 
to ensure that there is no duplication and that we 
do not end up with two organisations holding the 
same information.  

From the discussions that we have had so far, I 
understand that the information that we will hold 
for the register will be different from the 
information that the crofting commission will hold.  

Karen Gillon: If there were tenants on a piece 
of land or in a property that is registered with the 
land register, would that be noted on the land 
registry registration? 

John King: Only if the lease was in legal terms 
a long lease—a lease for commercial property of 
20 years or more. In that case, we would note that 
information on the title to the land. If it was a short 
residential lease, the information would not be 
noted. 

Karen Gillon: How would that work for an 
agricultural, farming tenancy? 

John King: The same principle would apply. 
We would register who is the title holder for that 
area of agricultural land. If the land was subject to 
a long lease—a lease of more than 20 years—we 
would note that on the title sheet. If the lease was 
for less than 20 years, we would not note it—it 
would not be brought to our attention. 

Karen Gillon: If the land was subject to a long 
lease, would you note who the tenant was or 
would you just note that the land was subject to a 
long lease? 

John King: We would provide short particulars 
of the relevant lease: the term of the lease and 
who it was by and to. 

Peter Peacock: You talked earlier about the 
title page and title to the land. In the proposed 
system, if you were a crofter, having the title to the 
land would not imply any ownership of the land. In 
legal terms, what does having the title page, as 
opposed to having title to the land—in the normal 
home ownership sense—mean for the crofter? 
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John King: The entry in the crofting register will 
indicate who the tenant is—that will be the key 
information. Reference to the title page is a 
reference to the land register. In the crofting 
register, something akin to that that is more 
relevant to the register and the nature of crofting 
tenancies will need to be included. 

Peter Peacock: I just want to be clear. You do 
not think that being on the crofting register will 
have the implication of giving title to the land—
notwithstanding the fact that the word “title” is 
used in the title sheet. 

John King: No. Our understanding is that the 
register will be a register of crofts. It will narrate 
who the tenant is and who the landlord is. 

Alasdair Morgan: We have heard different 
views about how useful other maps, such as IACS 
maps, to which John Scott referred, or even older 
maps going back to the turn of the previous 
century, might be. Do you anticipate being able to 
use them at all in the process of defining the 
boundaries of and registering crofts? 

John King: We have had discussions with the 
bill team and have looked at the IACS maps. Our 
initial conclusions were that there is not 
necessarily an IACS map for every single croft. 
Some of the maps that we have seen did not 
include the full extent of the croft. A number of the 
ones that we saw excluded the croft house and 
other buildings. The IACS maps did not always 
use the most current and up-to-date version of the 
Ordnance Survey map, which we would certainly 
prefer to use if we are starting out with a new 
register, because that would reinforce and aid 
accuracy. 

In general, the IACS maps were good, high-
quality maps and the depictions of the boundaries 
on them would be sufficient to allow us to 
transpose detail on to our map base. If a crofter 
wished to use one of those maps as the basis for 
what they sent in to us, we could certainly work 
with that. 

Alasdair Morgan: Is it fair to say that although 
the IACS maps would not give you a definitive 
map, they could be of great assistance in getting 
you where you want to go? 

John King: We would not take the IACS maps 
and use them as the basis for the crofting register, 
because we would have to validate every IACS 
map that came in, but we certainly see them as 
being of assistance to us and to crofters. 

10:30 
Alasdair Morgan: Another point that has been 

raised with us is that, if the trigger-point approach 
is used, with two neighbouring crofts being 
registered some time apart, we might end up with 

bits of land in between them that were not part of a 
croft and, therefore, might come out of crofting 
tenure. Would you consider it to be part of your 
duty when a croft was being registered to check 
whether an adjacent croft was already registered 
and ensure that no gaps in between had 
inadvertently been left out of the maps because of 
the method of mapping? In other words, if a 
township was being mapped incrementally, would 
you ensure that everything was in the register and 
that there were no bits of unregistered land? 

John King: At the moment, we have been 
looking at the other side of the coin: we would 
certainly check existing registered crofts to identify 
any overlaps. We have considered checking for 
underlaps, but we would have to discuss that as 
the register progressed to determine whether it 
would be useful to applicants for us to point out 
that a croft that was being applied for did not abut 
an existing croft. There may be a good reason for 
that situation and we want to find out whether we 
should offer that service on an on-going basis. If it 
would be helpful, we would certainly be willing to 
do it. 

Alasdair Morgan: What would trigger that 
decision? You would have to do it right at the 
beginning; otherwise, we might end up with 
underlaps all over the place, which might result in 
access restrictions or removal from crofting tenure 
further down the line. Would Government 
regulations be required to stipulate that you had to 
check for underlaps or would it simply be a policy 
decision? 

John King: It could be done either way. It could 
be done as a matter of practice, but it could be set 
out in some form of regulation. 

Alasdair Morgan: Supposing that we wanted to 
know that it was not just a possibility but would 
happen as a certainty, how would we be assured 
of that? Who would tell us definitively? 

John King: If you wanted it to be stated 
definitively that we would check for underlaps, it 
might be preferable to set it out in regulations. We 
could certainly give an undertaking to explore that 
with crofters and find out how best it would work.  

Underlaps and overlaps also arise with property 
transactions, but a much greater framework of 
support sits around such transactions and helps to 
identify whether boundaries overlap or underlap. 
We do not necessarily have the same framework 
to sit around the crofting register. We have mooted 
with the bill team the idea of offering some kind of 
pre-map report service to applicants, whereby they 
could submit the plan that they intend to use and 
we could say whether it was acceptable for us. We 
could comment on whether there were any 
overlaps with adjacent crofts and we could easily 
extend that to commenting on any underlaps.  
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Underlaps are difficult because there could be a 
good reason for them. What length of gap is an 
underlap? Where do we draw the line? However, 
we could consider identifying underlaps. 

Alasdair Morgan: I suppose that there has to 
be a reason for any gap. The reason is either that 
it is not part of the croft that is applied for and 
belongs to, or is tenanted by, somebody else, or 
that there is a mistake in the mapping and the two 
people have prepared their maps separately 
instead of getting together to do it. We have to be 
sure at the beginning that the reason will be 
investigated and either that it will be established 
that people are happy that an underlap exists for a 
good reason or that, if there is no good reason, it 
is fixed by both maps using the same contiguous 
boundary where the crofts abut. We are interested 
in whether that will happen. 

Andy Smith: As John King says, it is difficult to 
assess when that should happen and what 
investigation could be carried out. When an 
application is made and it appears that there is a 
gap between a croft that is already on the register 
and the one in the application, it is not readily 
investigated, other than possibly through the 
Crofters Commission commenting on that and 
asking whether the land in the gap is intended to 
be in one croft or the other. 

Alasdair Morgan: I do not want to pursue the 
point indefinitely, but surely just talking to the 
crofters—the one who is registering and the one 
whose croft his croft might abut but for the short 
strip of land—would establish whether there is a 
mistake or a genuine reason for the gap. 

Andy Smith: I think that the information would 
be available anyway. The croft that is to be 
registered will be shown on the register to allow 
other crofters to see whether they have any issues 
with what is proposed. Perhaps there would be an 
opportunity then to identify whether there is a strip 
of land that should be within either a croft that is 
on the register or the new croft that is being 
added. 

John Scott: Can I paint a scenario in which a 
boundary changes? If a new fence is required, 
rather than tear out the existing fence line and 
replace it exactly where each stob came out, 
someone may leave a gap and put up a new fence 
on one side or the other. That happens commonly, 
certainly in agriculture, but could it not lead to 
disputes? The practicalities of erecting another 
fence mean that there would be a gap of 1m to 
1.5m, and someone would want to leave a gap so 
that stock, such as sheep and lambs, could not get 
caught and wedged in between the two fences. I 
can see where we will end up. If, as Peter 
Peacock has mentioned, there are arguments 
about the width of a plough furrow in establishing 

a boundary, the erecting of new fences will also 
cause a problem. 

That is an observation; I also wanted to ask 
about IACS maps. I am surprised by the letter 
from the Government, in which it states that 
“it is extremely important to note that the boundaries on 
these maps do not relate to croft boundaries but to fields 
that are used for the purpose of claiming agricultural 
subsidies.” 

I find that bizarre. Is there a piece of legislation 
that governs crofts differently in that respect from 
the rest of rural Scotland? In the original IACS 
mapping exercise, it was definitely the boundaries 
of the farm that were required. I am somewhat at a 
loss to understand why it is now said that IACS 
maps do not take in the boundaries. Can you shed 
some light on that? 

John King: No, I am afraid that we cannot. It is 
beyond what we are involved in so far as 
registration is concerned. 

The Convener: It might be better to ask that 
question of the minister. 

John Scott: Accepting the Government’s point 
at face value, what maps would you use? If you 
are unable, at the direction of Government, to use 
IACS maps, which maps would you use as a basis 
for the mapping exercise—the 1896 maps, the 
1911 Inland Revenue maps or something else? 
What maps will you compare the mapping 
exercise to in order to validate it? 

John King: Our working assumption has been 
that we would be required to hold a map-based 
register, and our base map would be a current, up-
to-date version of the Ordnance Survey map. 
Getting crofting data on to that map would depend 
on the plan that came in from the applicant, who in 
most cases would be the crofting tenant. 

That takes us back to our preference that, if we 
can supply a map that the crofter then completes, 
we can be readily satisfied that it will meet our 
requirements and in turn, we hope, be 
straightforward for the crofter to complete, too. 

Bill Wilson (West of Scotland) (SNP): Another 
scenario relating to the missing strips of land might 
be that a crofter registers his croft then, after a 
couple of years, a neighbouring crofter registers 
an adjacent croft. On finding that there is a 2ft gap 
between the two crofts all the way down the line, 
the two crofters, being reasonable human beings, 
say to each other, “Let us split the 2ft gap: you get 
a foot of it and I get a foot of it.” As the first crofter 
has already registered his croft and now needs to 
change his croft boundary, would that be 
considered a re-registration for which he would 
need to pay the same fees again? Is that a 
complex issue, or could that be done without any 
problem? 
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John King: We envisage that that would require 
an update to the register, so a further application 
would need to be made to have that part added to 
the croft. We would charge a fee for that. 

Bill Wilson: In that case, it would be advisable 
for any crofter who wishes to register to convince 
his neighbours to register as well. Otherwise, he 
could find that he needs to update the details 
about the left-hand side of his croft two years 
down the line, about the right-hand side of his croft 
three years down the line and about one of the 
other boundaries four years down the line. After 
that, of course, the river might move. 

John King: I guess that the key is to try to get 
things right first time. If a crofter who applies for 
registration has some dialogue with neighbouring 
crofters, we hope that such issues will come to 
light at that point in time. I take the point that any 
subsequent change to boundaries will impact on 
what is currently on the register. However, from 
our perspective, we need some event—some sort 
of application to be made—for us to change the 
register. 

Elaine Murray (Dumfries) (Lab): The bill 
enables a crofter to apply to register a croft, but 
we are not clear whether a group of crofters, or 
possibly a crofting township, may—for reasons of 
economies of scale in using solicitors or surveyors 
or to avoid the sort of boundary problems that we 
have just discussed—register their crofts in one 
application. In your understanding, will that be 
permitted under the bill? 

John King: We are not aware that that would 
be barred under the bill. The bill allows a party or 
group of people to apply for voluntary registration. 
From our perspective, we would get great 
efficiencies if a whole township was to apply en 
masse, as mapping the properties would then be a 
more straightforward exercise. It would also be 
easier for us to give support and guidance about 
our mapping requirements and to work in tandem 
with whoever was drawing up the maps, whether 
that was the crofters themselves or an appointed 
surveyor. We would certainly welcome such 
applications. 

Elaine Murray: Will you be able to help by, for 
example, providing Ordnance Survey maps on 
which to mark croft boundaries and so on? Will 
that be possible within the terms of the bill? 

John King: Our understanding is that parties 
will be able to apply for voluntary registration, so I 
am not aware that a township will be precluded 
from making an application. I certainly hope that it 
will not be, as we would very much welcome such 
applications. 

Elaine Murray: Where there was an appetite to 
make such an application, presumably you would 
encourage communities to take that approach. 

John King: Yes, we hope that that would 
resolve some of the issues that have been aired 
about underlaps and overlaps, as we would get 
more clarity about the boundaries of all crofts at 
the one time. 

Liam McArthur: This question has probably 
been answered already. 

The written submission suggests that, because 
of the arrangement that Registers of Scotland has 
with BT, the potential efficiencies and cost savings 
that could be made are relatively limited. However, 
the response to Elaine Murray’s question suggests 
that community-based approaches would be very 
much encouraged, not least because they would 
allow you to deliver a more efficient service—and, 
therefore, at a reduced cost—and because of the 
desirability, as was mentioned in response to Bill 
Wilson’s question, of getting it right the first time. 
Given the benefits of such an approach, should 
the bill perhaps not simply be permissive but move 
towards advocating such community-based 
planning exercises? 

John King: That is a difficult question, because 
it is quite a policy question. I guess that it would 
create the maximum opportunity for us to have an 
efficient process if we were registering a group of 
crofts at the one time rather than individual crofts 
on an ad hoc basis. 

Liam McArthur: The written submission also 
suggests that, by the time that the various 
processes necessary have been gone through, the 
earliest that it is anticipated that registrations could 
be made under the new system is mid-2012. Is 
that right? 

John King: On the basis of the current 
assumptions, that is right. 

Liam McArthur: If that is allied to the concerns 
that we have picked up in evidence about the 
length of time that each of the triggers would take 
before there is a complete mapping exercise, 
things could stretch out over two generations or 
more. The fact that registrations cannot take place 
before 2012 reinforces that. Is there nothing that 
you could do to bring things forward? 

10:45 
John King: The timescale is fairly standard for 

delivering a new, reasonably sophisticated 
information technology system to support the 
register. 

John Scott: The Government has said that it 
will carry out the mapping of common grazings, 
but the bill does not seem to contain provisions 
that would allow the results of that mapping 
exercise to be entered in the crofting register. How 
will the bill as introduced provide for common 
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grazings to be recorded in the crofting register 
once the Government has mapped them? 

John King: I am afraid that I do not know the 
answer to that question. The minister could be 
asked it. 

John Scott: Crofts have other rights associated 
with them, such as access rights or the right to 
take seaweed or cut peat. Others have alluded to 
such rights. How will a complete record of rights 
be registered? 

John King: In our discussions with the bill 
team, we are looking to identify what ancillary 
information it would be appropriate to enter in the 
register. If that includes the various rights that are 
attached to a croft, whether they are access rights 
or rights relating to seaweed or septic tanks, we 
would be happy to narrate them if provision is 
made for that in the bill. 

John Scott: I have a question for my 
information, having cut peat a long time ago. 
Someone might or might not have the right to cut 
peat on land that they have tenure of. If they had 
such a right, would a separate map have to be 
attached that showed where that right adhered to? 

John King: There is perhaps no hard and fast 
answer to that question. We have the same issue 
with the land register. In some cases, we will 
depict on a map the land over which a right of 
access can be enjoyed; in other cases, we may 
verbalise that right and include it in writing in the 
land register. It depends on the facts and 
circumstances. If something is easy to depict, it 
will go on the map; if it is not and it is easier to 
verbalise, verbalising it is perhaps the way 
forward. 

John Scott: Although we could put on a map 
where peat was cut 20 years ago, the area will, by 
definition, move as the peat is cut. I do not know 
how such a right would be defined. There could be 
disputes if people suddenly started to encroach on 
other people’s pieces of land and we talked about 
things such as the hill to the left of the burn. 

John King: Yes. Perhaps it easier to depict on 
a map a septic tank on an adjoining piece of 
ground. 

John Scott: Something that is immovable. 

John King: Yes. You have made a strong 
argument for not including in a plan a right of the 
type to which you refer. 

John Scott: For not including it? 

John King: For not including it in a plan, but 
including it in the register. The fact that the right 
exists could be narrated without saying that it 
attaches to a particular piece of land. 

John Scott: That seems to be an untidy 
solution, but I am not sure what a tidy solution 
would be. However, I thank you for your 
information. 

Karen Gillon: I want to go back to the IT 
system issue. Are you commissioning a new IT 
system? 

Andy Smith: A new register will be designed 
and built. 

Karen Gillon: There is no reason why that new 
IT system could not be designed, built and held at 
the crofting commission. 

Andy Smith: We have been asked to hold the 
registers, so— 

Karen Gillon: One argument that has been 
given to us is that you already have the IT system, 
but you are saying that you do not and that it will 
need to be designed and built. 

Andy Smith: We already have the land register 
IT system. 

Karen Gillon: A system. 

Andy Smith: Yes, and we have expertise in 
developing such systems. We are in the midst of 
replacing the land register system. The new 
register will have to developed such that it 
interacts with the land register. That is what we 
are planning to do. The short answer to the 
question is that an IT system could be built 
anywhere to create the register. 

Karen Gillon: Could it be built in such a way 
that, even if it was held in a different place, it 
would interact with the land register? 

Andy Smith: I see no reason why not. 

The Convener: As members have no further 
questions, I thank the witnesses for their 
attendance. If any issues occur to you as a result 
of today’s evidence, perhaps you will share them 
with the committee. Given that we have virtually 
finished taking evidence and are about to draft our 
report, we will need to have the information before 
Monday. 

10:50 

Meeting suspended. 

10:53 

On resuming— 

The Convener: I welcome Roseanna 
Cunningham, the Minister for Environment. I also 
welcome her officials: Bruce Beveridge is deputy 
director in the Scottish Government rural 
communities division; Iain Dewar is the bill team 
leader in that division; and Heather Wortley is a 
solicitor in the Scottish Government legal 
directorate. We will move straight to questions—
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[Interruption.] I am sorry, minister, I understand 
that you wish to make a short opening statement. 

The Minister for Environment (Roseanna 
Cunningham): I want to make a brief statement, 
albeit that, following a telephone call from the 
clerks this morning, it will be briefer than was 
intended.  

Thank you for inviting me to committee. It is 
important to remember the origins of the bill. It was 
born out of the 2006 Crofting Reform etc Bill and 
the decision at the time to establish a committee of 
inquiry on crofting to look independently at the 
changes that would be needed to reverse the 
decline in crofting. On the back of that, the 
Government prepared a draft bill and took to the 
road to hear crofters’ views. Following a careful 
analysis of all the responses that we received, we 
amended the draft bill before we introduced it to 
Parliament. 

Part 1 of the bill concerns a reform of the 
Crofters Commission. The Government believes 
that it has struck the right balance following the 
consultation by proposing a more democratic and 
accountable commission that has the flexibility to 
determine the detail of its policy. Our consultation 
showed that a clear majority of crofters oppose 
any move to decentralise decision making to a 
more local level for fear of losing objectivity and 
the dispassionate assessment of the issues at 
hand. There was concern about going to the local 
area boards. All the special conditions of which the 
commission currently has to take account in 
respect of each regulatory decision have been 
stripped out and left for the newly elected 
commission to determine. 

We believe that the commission of the future 
might well decide to limit the number of crofts that 
any one person can have, or it might decide on the 
minimum or maximum size of crofts. That is the 
beauty of democracy and of empowering crofters 
to make the decisions that are needed to ensure 
that crofting thrives. 

I turn to the crofting register. The majority of 
people agree that a proper register would be of 
benefit to crofters and crofting, but it is vital that it 
will add value. I am not really willing to commit 
resources simply to add maps to the existing 
administrative database if neither the maps nor the 
database will have any real significance in law. 
The proposed new register will clearly define the 
extent of crofts and provide much greater certainty 
about who has the rights and responsibilities in 
respect of crofts under the legislation. We believe 
that it is not unreasonable to expect people to pay 
for registration in exactly the same way that others 
pay to register their property interests. 

The community mapping idea is interesting and 
we want to promote it. We will therefore invest 

£100,000 to subsidise group registrations of crofts 
to the tune of £20 per croft where 10 or more 
crofts are registered at the same time. If 
communities organise themselves and reach an 
agreement on the boundaries of the crofts in their 
township, seek mediation services where there are 
disputes and submit block applications to the 
keeper, we will certainly support that. 

The principle that each first registration is open 
to challenge must also be preserved to ensure that 
the process is fair. Once the croft is entered on the 
register it will be possible to change that entry only 
on a very limited set of grounds. 

There has been quite a lot of discussion in the 
committee and elsewhere about neglect versus 
absenteeism. It is my firm belief that both have to 
be addressed, given that crofting not only delivers 
the management of land but is instrumental in 
building cohesive and strong communities. Such 
communities can be built only through having a 
permanently resident population that sustains the 
local economy and vital public services. 

I understand the attachment that some people 
have to the area in which they grew up or where 
their family is from. The bill proposes, for the first 
time ever, to allow owner-occupier crofters to let 
their crofts, in the same way that a tenant can 
sublet their croft, without fear of losing it. The bill 
recognises the need for flexibility to accommodate 
those who travel away for work but who have no 
other main residence. Some crofters work in the 
merchant navy and others need to leave to study 
or seek medical treatment and so on. That is why 
the bill provides the ability for crofters to seek 
consent to be absent and for the commission not 
to take action where there is a good reason for 
that. However, the bottom line is that crofters—
both tenants and owner-occupiers—have a duty to 
occupy and work the land. That is one of the 
conditions of crofting tenure and it has been a 
fundamental principle of crofting right from the 
start. 

It has not been easy to address speculation on 
the development value of croft land. The 
commission will now be a key agency that 
planning authorities must consult when they 
produce development plans. That should reduce 
the incidence of inappropriate developments that 
threaten the sustainability of crofting in an area. 
Nevertheless, it is important that the commission 
and the Scottish Land Court have the final say 
when it comes to removing land from crofting 
tenure. Our view is that the increased scrutiny of 
decrofting and resumption applications, 
irrespective of whether planning consent has been 
granted, will achieve that. The extension of the 
clawback period will also help to suppress 
speculation. 
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The Government accepts that the Whitbread v 
Macdonald loophole needs to be closed—
members are aware of the irony in that. 

A number of issues that the committee of inquiry 
on the future of crofting did not highlight have 
emerged during the course of the bill, such as the 
use of stated case in appeals and the status of the 
commission as a tribunal. We are considering 
those issues. There is no doubt in my mind that 
the principles of the bill are sound. However, the 
debate continues and we continue to consult 
stakeholders. I met a range of stakeholders as 
recently as last week. 

11:00 
The Convener: Thank you. You said that 

absenteeism and neglect are two main concerns, 
which is what we have found from evidence that 
was taken in the crofting counties. Some crofters 
think that acting against absenteeism is the 
priority, whereas others think that neglect of the 
land is the priority. There is a dilemma in that 
regard. You said that both issues are equally 
important. Is it possible to reflect that in the bill? 

Roseanna Cunningham: Both issues are 
equally important in the context of all crofting 
legislation. The foundation of crofting legislation is, 
in effect, about people being resident as well as 
working the land. Therefore, in one sense what we 
are saying is not new, but is what I think most 
people would consider to be a pretty fundamental 
principle of crofting. 

Over the years, there has been a drift towards 
increasing absenteeism in some areas—in some 
parts of the crofting counties absenteeism is quite 
high. Neglect of the land is often allied to that. The 
two issues do not necessarily go hand in hand, but 
we find that in most areas in which there is a high 
level of absenteeism there is likely also to be a 
fairly high level of neglect. Therefore, the two 
issues are linked. 

There are two aspects to the principles of 
crofting: working the land and maintaining the 
crofting communities, which requires people to be 
there. If absenteeism were taken to an extreme, 
we could end up with a situation in which one 
crofter was the registered crofter for virtually every 
croft in an area, and a whole community would, in 
effect, be killed. In some communities in the 
crofting counties there are serious concerns about 
the number of crofts that are lying empty, because 
that impacts not just on issues to do with working 
the land, but on the community’s future. 
Communities need people if they are to retain 
schools, health services and all the rest of it. It is 
vital for the wider community interest that we 
tackle absenteeism and neglect, which go hand in 
hand, even if they are not lockstepped. 

John Scott: Which is more vital—the 
communities or the working of the land? In my 
view, it should be the communities. 

Roseanna Cunningham: I suppose that if we 
consider the issue from the outside, without taking 
on board issues of crofting per se, we can see that 
ensuring that we have sustainable communities is 
the most important issue that faces not just the 
crofting counties but a huge part of rural Scotland. 
In the crofting counties, crofting legislation is part 
and parcel of many communities, so the way in 
which the legislation works in respect of 
absenteeism and working the land relates directly 
to communities’ sustainability. I probably agree 
that the sustainability of communities is the more 
important issue—in a telescoped-out, more 
objective sense—but in crofting counties we deal 
directly with the impact of crofting legislation on 
sustainability. Working the land can be just as 
important for the sustainability of communities as 
crofters’ residence and the number of people who 
are in the community. 

The Convener: We can drill down into 
absenteeism and neglect later. Do members have 
any questions on the main principles? 

Liam McArthur: As the convener pointed out, 
the only consistent thing about the evidence that 
we have heard on our travels is that the message 
has been fairly inconsistent. In Shetland, 
absenteeism and neglect are not seen as a 
problem at all. In Caithness and Sutherland, it was 
hard to raise questions about absenteeism, 
because everybody wanted to talk about neglect. 
One striking point that came through was that 
what keeps people in communities is often nothing 
to do with crofting legislation, but is more to do 
with economic development in communities or 
alongside them. For example, in Caithness and 
Sutherland, there is Dounreay, and Shetland has 
fish farming and the Sullom Voe terminal. Keeping 
the population in those communities might be as 
much to do with wider economic development as it 
is to do with changes that can be made through 
the bill. Is that a fair assessment? 

Roseanna Cunningham: I will not contradict 
that, as there will always be wider factors at play. 
One could argue that that has been the case at 
any point in the history of crofting, because 
crofting was never meant to be a main source of 
income. Right from the beginning of the idea of 
legislating for crofting, it was never in the minds of 
legislators that crofting would be the sole source of 
income. Therefore, wider economic development 
has always been necessary and vital. In that 
sense, nothing has hugely changed. 

In many areas, there is a lot of seasonal 
employment. Economic development is important, 
but the fact that we all accept that crofting is not 
meant to be the sole source of income or the only 
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mechanism for supporting families does not take 
away from its importance as part of overall 
economic development. Crofting gives people the 
capacity to earn income independently of other 
things, such as those that the member mentioned. 
The two aspects have never been set against 
each other—we have always accepted that wider 
economic development is important because, right 
from the start, crofting was not meant to be the 
principal source of income for any household. 

There is a continuing demand for crofts: I 
presume that the committee has spoken to people 
who are desperate to become crofters. The issue 
is not that nobody wants to live in those areas and 
to take on the crofts that they see are empty. The 
issue is that, at present, we have not developed 
proper mechanisms for ensuring a greater 
likelihood of that coming about. 

Wider economic development and crofting go 
hand in hand. I guess that it will always be a bit of 
a chicken-and-egg question. If we were to remove 
crofting from an economy, we would remove from 
many people something that is pretty important to 
their household income, although it might not be 
the sole source of income. Nobody suggests that 
we should remove crofting. Crofting fits into wider 
economic development and is not separate from it. 
In a sense, it is part of it. 

Liam McArthur: We certainly have not heard 
evidence that we should abolish crofting, although 
John Scott raised questions on that with the bill 
team earlier in the process. We have picked up 
that there is demand that is not being met, but we 
have also heard evidence that there are absentee 
crofters who might be working several crofts and 
who are managing the land that is sustaining 
communities in which people do not necessarily 
engage directly in crofting. We have also heard of 
cases in which occupiers of crofts neglect the land 
that others could work. The parity of esteem 
between absenteeism and neglect is difficult to 
square. That message has come through fairly 
clearly. 

Roseanna Cunningham: Yes—but we are not 
saying that somebody who is resident and who 
completely neglects their croft will not be spoken 
to about their plans. It is not one or the other. We 
are not saying that someone who is not an 
absentee will never neglect their land because to 
say that would be patently absurd. We accept that, 
in some cases, people who might not be classified 
as absentees are not working the land. That is 
why the two things are important and go hand in 
hand. 

In the areas where there is a high level of 
absenteeism, there is also a high level of neglect; 
there are some good examples of communities in 
which that is the case. Absentees can be absent 
for good reasons, which is why the bill contains 

provisions to ensure that people are not 
unreasonably treated as absentees. There will be 
many times in people’s lives when it might be 
necessary for them to become an absentee. All we 
are asking is that a person who has to become an 
absentee comes to an agreement about that with 
the commission and makes arrangements so that 
the croft is not just left doing absolutely nothing. 
That is not unreasonable, but is, in truth, in 
keeping with what crofting was always meant to be 
all about, right from the founding principles in the 
original crofting legislation. 

I doubt whether the original legislators 
envisaged a situation in which vast tracts of the 
Highlands would be empty because of high levels 
of absenteeism. Much of the impetus behind that 
legislation was a desire to reverse depopulation, 
so it would be ironic if we were to allow crofting to 
become one of the problems in that regard rather 
than one of the solutions. Crofting is an important 
part of maintaining population levels in the crofting 
counties. 

Elaine Murray: In your opening statement, you 
said that the intention of the legislation is to 
reverse the decline in crofting. In your opinion, are 
absenteeism and neglect the causes of the decline 
in crofting or are they caused by the decline in 
crofting? Obviously, there are other issues, such 
as the financial viability of crofting, the support that 
is available, the availability of other employment 
outside the crofting communities and so on. In 
drafting the legislation, has the assumption been 
that addressing absenteeism and neglect will 
reverse the decline in crofting? If so, do you think 
that that might be treating the symptoms rather 
than the cause? 

Roseanna Cunningham: I am too wary to be 
drawn into making an absolute statement with a 
100 per cent guarantee of anything being the 
case. In our view, the bill will contribute hugely to 
turning around the decline. It will do so because, 
as we already know, there are people who are 
desperate to get into crofting but are unable to do 
so because they cannot find somewhere to work, 
despite the fact that there are empty crofts. If there 
were no people who wanted to get on the crofting 
ladder, I would say that the concern that the bill 
will have no impact might be more justified, but the 
bill will begin to open the doors to some of the 
people who desperately want to get into crofting, 
which is important. Of course, a piece of 
legislation is not a magic bullet. However, the 
provisions in the bill have to be in place before we 
can bring about a reversal of the trend that has 
been evident in the crofting counties. 

I think that you have all seen the Camuscross 
report, which gives a prime example of a situation 
in which there are vacant crofts and people who 
are desperate to become crofters. We have to find 
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a way of ensuring that such people can get into 
the vacant crofts. That is what the bill is about. It is 
also about the need to strengthen communities.  

Other things are going on, such as crofting 
estate transfers, which are also part and parcel of 
our efforts. The bill is not the sole repository of the 
things that can make a difference, but it is an 
important element. 

11:15 
The Convener: John, you wanted to speak. 

John Scott: I seek a point of clarification from 
Liam McArthur. I might have misheard you—did 
you say that I wanted to abolish crofting 
altogether? 

Liam McArthur: No—not at all. I suggested 
that, on the extent of the crofting counties, you 
called into question whether the system is 
working, but we have not heard evidence from 
anybody that crofting should be abolished. 

John Scott: For the avoidance of doubt—
because it could have been inferred somehow that 
I wish to abolish crofting, notwithstanding what 
Liam McArthur has just said—I put it clearly on 
record that I have absolutely no desire to abolish 
crofting. I want to see crofting work a great deal 
better than it has in the past, particularly in the 
crofting counties. 

Liam McArthur: In that, you have the support of 
the entire committee. 

The Convener: That said, can we move on? 
We have lots of questions for the minister. 

Peter Peacock: I want to ask about the election 
system to which the minister referred earlier. As 
we have gone round the country, we have heard 
evidence about the importance of the assessor 
network. Although we heard some contradictory 
evidence—in some places, people could not name 
their assessor—for the most part they could name 
them and the assessors are highly respected 
individuals. Indeed, we were accompanied in our 
visits by a number of assessors, whose knowledge 
added considerably to our understanding of the 
areas. 

The argument has been made that we should 
include provisions in the bill to strengthen the 
assessor network and the election process for 
assessors, and that thereafter the assessors 
should elect the commission—in other words, the 
commission members should come from the 
elected body of assessors. That would be an 
alternative way of democratising the commission. 
If we had the same number as at present, it would 
give us 80 directly elected assessors, from which 
six or seven—or whatever the number is—could 
be drawn to go on to the commission. Have you 

considered options other than the straight 
franchise that is currently being talked about? If 
so, have you considered that proposition? 

Roseanna Cunningham: Obviously, when the 
proposals were in the planning stages, all potential 
options were considered. As you know, our initial 
proposal in the original consultation on the draft 
bill was for a different set-up altogether—we were 
looking at local area boards. Therefore, we have 
considered different ways of working. 

I have certainly been aware of the idea that the 
board should be formed from the pool of 
assessors. However, I would take a step back 
from that to say that, if I were looking at that 
system from the outside, I would say that it did not 
provide the direct accountability to the voter that is 
required if we are to introduce a truly democratic 
process into the Crofters Commission. We would 
be taking the commission another stage away 
from crofters. That is one aspect. 

I would be concerned also that the commission 
could end up being cliquey if we followed that 
proposal and took it away from the direct vote. I 
feel that, if we are talking about making the 
commission more democratic and accountable, 
that has to be done directly through the voter 
rather than at one remove. In our view, the board’s 
being drawn from the pool of assessors would not 
really deliver the democratic accountability that we 
envisaged for the commission. 

Peter Peacock: Nonetheless, it would be a step 
forward from where we are right now. 

Roseanna Cunningham: It would be a step 
forward from where we are, but it would not be the 
other step that is required. The danger is that we 
might introduce into the system something that 
would be unfortunate—the possibility that the 
commission might end up being cliquey. If we are 
going to have democracy and accountability, we 
should just do it. What is to be gained by not doing 
it—by not trusting crofters to make the decision 
when they go to the ballot box? 

Peter Peacock: Okay. A second point that has 
come out in evidence— 

Roseanna Cunningham: The other point that I 
should make is that assessors can stand for 
election; they are not barred from doing that. 

Peter Peacock: Sure. We have heard 
contradictory evidence on another issue. You have 
said that direct elections to the commission should 
take place and that the commission should then 
appoint its chairperson from within the board. We 
have also heard the view that ministers should 
appoint the chair because, ultimately, the 
commission—notwithstanding that it will be 
democratically elected—is accountable to 

517



2555  10 MARCH 2010  2556 
 

 

Parliament. What is your current position on the 
appointment of the chair? 

Roseanna Cunningham: The current position 
of the Government is that the minister should 
appoint the chair. I accept that there is debate on 
the matter and that there is no unanimity—indeed, 
I would be surprised to find unanimity on any 
aspect of crofting in the committee evidence 
taking. There will always be arguments for and 
against. There is nothing to prevent me from 
appointing as chair either an elected or a non-
elected commissioner. Whoever the minister is, 
they will not be bound to pick only from ministerial 
appointees; they will be able to pick an elected 
commissioner. It could well be that an elected 
member ends up as the chair, or not. The best 
person to act as chair is always a matter of 
judgment. We do not know the pool of people until 
the elections are over. The minister has to have a 
good relationship with the chair. The relationship is 
important, given the nature of the commission’s 
work. I think that I am right in saying that that is 
also the view of the current chair of the 
commission.  

Peter Peacock: That is the case.  

I return to the direct election process. It is fair to 
say that we have not uncovered a great deal of 
enthusiasm for elections. They are not top of 
crofters’ priority list; crofters just want to get on 
with what they are doing. My concern is that a 
poor turnout for the first commission election 
would damage the credibility of the commission. 
Are you concerned about that and, if so, could you 
do anything to help? 

Roseanna Cunningham: Poor turnout affects 
the credibility of any election. Any individual who 
stands for election hopes to be elected on the 
basis of the highest possible turnout, on the 
highest percentage of the vote. Elections for the 
commission will be no different. Particularly for the 
first election, we will need to ensure clear 
understanding of the meaning of the election. 
Some work will need to be done in the crofting 
communities in that regard. Crofters expressed a 
desire for a greater degree of democracy and 
accountability in the commission. Having 
responded to that desire, it would be contradictory 
for us not to deliver it by way of elections. 
Community buyouts generate enormous interest—
we have seen huge turnouts. We could get 
something of the same for the commission 
elections. Will turnout be 100 per cent? Probably 
not. 

Peter Peacock: There is a difference between 
community buyouts and elections. A great deal of 
momentum builds before the ballot on a buyout. 
People have not been rushing to tell the 
committee that electing the commission is the 
most important thing for crofting. Alasdair Morgan 

and I jointly chaired a group as part of the public 
meeting that we held on the Uists. Alasdair asked, 
“How many people would like an election?” There 
were about 15 people in the group and only one 
hand went up. I accept that turnouts vary—turnout 
in local government and Parliament elections can 
be only about 50 per cent—but a turnout of only 
20 per cent or so would not be a propitious start 
for the system. That is my concern. 

Roseanna Cunningham: We will have to put 
effort into ensuring that we maximise turnout. 
Turnout will also depend on the vigour of the 
election process and the people who come 
forward to stand for election. As you know, nothing 
is more likely to generate a high turnout than a 
little debate and controversy in the community, 
and everything that I have seen of the crofting 
communities suggests that their capacity to 
generate debate and controversy is quite high. 
Unless only one person stands in a chosen 
constituency, which I guess will not be the case, 
there will be debate. Turnout is always higher in 
elections when a significant debate is going on, 
and that is what we hope to generate in the 
crofting counties. 

After Shucksmith, greater democracy and 
accountability were requested. During the past 
couple of years, there seems to have been a call 
for that, which has subsequently somehow been 
contradicted, but the analysis of responses to the 
consultation—our consultation, not 
Shucksmith’s—suggests that many people are 
very much in favour of elections. The proof of the 
pudding will be in the eating. The Government will 
do everything that it can  to maximise turnout. 

Peter Peacock: I am glad to hear that you will 
welcome controversial candidates. I presume that 
you will welcome, for example, candidates who 
stand on a platform of no charges or fees for 
crofters as a result of the bill. 

Roseanna Cunningham: People may stand on 
whatever platform they choose. I cannot dictate 
the personal manifestos of individual candidates. I 
anticipate that people who stand for election will 
put forward many interesting and—given the 
nature of the crofting counties—utterly 
contradictory positions. We will be in the hands of 
the voters, as we always are in elections. 

It is the easiest thing in the world for 
Government just to say, “Well, actually, we won’t 
bother with this business of democracy; we will 
hang on to everything ourselves.” It is more radical 
to ensure that people’s views are taken into 
account. Allowing people to vote when there are 
arguments and debates is a good way of doing 
that. 

Alasdair Morgan: I suspect that if I had asked 
the people at the meeting in the Uists how many of 
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them did not want elections, there would have 
again been only one hand put up. I would love to 
have the opportunity to go back and put that 
question. I simply ask the minister to reflect on the 
remarks of a lady politician who went on to 
become the first female Secretary of State for 
Scotland. She attributed the low turnout in a 
particular by-election to voters’ contentment with 
Government policy. 

Roseanna Cunningham: I have never found 
that view hugely convincing. I remember that the 
comments of the lady politician in question were 
quickly given a raspberry by most people, who 
know that low turnout is not a good sign. We are 
grappling with low turnouts across the board; any 
election has the capacity to deliver a low turnout. 
There have been by-elections in which turnout 
was catastrophically low, but that did not invalidate 
the members who were elected. We do not count 
the people who do not vote, although we cannot 
escape the responsibility to question why people 
are not voting. That is why it will be important to 
ensure that we do what we can to engender a 
sense that elections to the commission are an 
important part of development in the crofting 
counties. We must get that across to potential 
voters. 

11:30 
Karen Gillon: I shall resist the temptation to get 

involved in debates about what certain politicians 
did or did not say, but I will remind members of the 
subsequent general election result. 

On the election process, Roseanna—or 
minister, or whatever I am supposed to call you 
these days— 

Roseanna Cunningham: You can call me 
Roseanna. 

Karen Gillon: Can you talk us through why the 
Government has come to the conclusions that it 
has on the number of constituencies and on how 
those constituencies will be made up? I notice 
your officials raising their eyes to the sky because 
I appear to have been obsessed by this issue 
since day one. 

Roseanna Cunningham: No, not at all. There 
is a fairly healthy debate—on this side of the desk 
as well—about how one draws the line in creating 
the constituencies. In effect, we are talking about 
the establishment of six wards. Geographically, by 
definition, those will be big wards because we are 
dealing with a huge area. 

There are two ways of making the cut. One way 
would be just to look at the geography. The wards 
would then be: Orkney and Shetland, which would 
be put together because they are often put 
together; the Western Isles, which is seen as one 

kind of thing; the northern Highlands, which would 
mean Caithness and Sutherland; the southern 
Highlands, which would include Ross-shire, 
Inverness, Badenoch and Strathspey and Moray; 
Skye, Lochalsh and Lochaber; and Argyll, Bute, 
Arran and Cumbrae. 

Another way—which, for these elections, might 
be a more attractive approach—would be to look 
at crofting type. From going round speaking to 
crofters, we know that crofts in Sutherland, for 
example, are very small by comparison with crofts 
elsewhere in the crofting counties and that there 
are different sizes of crofts, different historical 
patterns and different problems and so on. We 
heard mention of absenteeism not being a huge 
issue in Shetland—although that does not mean 
that the problem does not exist there—but there 
are other areas where absenteeism is a much 
bigger issue. Therefore, another option would be 
to develop the six wards on the basis of crofting 
type. That would result in a whole different set-up: 
Shetland would be a ward on its own; Orkney and 
Caithness would be treated as a single ward; the 
east Highlands, which would include east 
Sutherland, Easter Ross, east Inverness and 
Moray, would be treated as one ward; the Western 
Isles would still maintain its single-ward status; the 
west Highlands, which would include west 
Sutherland, Wester Ross, Skye and Lochalsh, 
would be one ward; and the south-west 
Highlands—Lochaber, Argyll, Bute, Arran, 
Cumbrae and the small isles—would be another 
ward. 

Those two sets of proposals derive from two 
different ways of looking at the issue. We have not 
made a final decision on the matter. Our feeling is 
that, given the nature of these elections, it might 
be more sensible to do things more by crofting 
type because the commissioner who was elected 
could then represent an area that was more 
cohesive in terms of crofting type. However, I fully 
accept that many people might be outraged if they 
were somehow put into a ward with other parts of 
the Highlands with which they did not think they 
had much in common. Our feeling, I guess, is that 
doing things by crofting type might be the better 
option, but we have not made a final decision. In 
fact, I would be interested in hearing the 
committee’s views on the issue. Basically, there 
are two different ways of looking at the basis on 
which the wards system might be developed. 

Karen Gillon: It is helpful to have that set out. 
We will no doubt want to reflect on that issue at 
some point. Certainly, in some of the discussions 
that we had in different parts of the country, 
people were concerned that the solutions in some 
provisions of the bill might have an adverse impact 
on their kind of crofting. Therefore, perhaps—I do 
not know, as I have not really thought this 
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through—using crofting type might allow for that 
kind of debate to take place. 

How many terms of office will an elected 
commissioner be allowed to serve? Will there be a 
limit, or will people be able to go on ad infinitum? 

Roseanna Cunningham: We have not set a 
limit, nor do we have a limit in mind, for the term of 
office, any more than a limit has been set on the 
length of time for which any of us, or a councillor, 
can serve. I am not sure that there would be great 
benefit in reducing the term of office or in confining 
the ability to hold office to a set number of terms. 

We have not thought in those terms, as in most 
elections the issue is whether the voters are happy 
to re-elect someone rather than whether an 
outside body says that that person can serve only 
two terms. 

However, I am aware that some fairly significant 
world figures are confined to a certain number of 
terms. I do not want to say that an elected 
member of the crofting commission would be in 
the same position as the President of the United 
States, but I note that a restriction on the number 
of terms for which people can stand for election is 
part and parcel of the system in some polities. 
Traditionally, it has not been an issue for us—
there are issues around disqualification, but that is 
a slightly different matter. As we are going down 
the route of open as opposed to indirect elections, 
we feel that it is for the voters to decide on how 
long they want somebody to remain in office as 
their elected representative. 

Term limits might be more of an issue if the 
representatives were elected from within the 
assessor pool. We would not want the board to 
consist of a self-perpetuating group of individuals, 
so we would perhaps consider limits in that case. 
However, we have gone down the direct elections 
road instead, and the tradition in this country, in 
the main, is that in a system of direct elections it is 
up to the voters to decide how many terms they 
elect somebody to serve. 

Karen Gillon: The issue of whether landlords 
should be represented on the commission has 
been raised. Do you have a view on that? 

Roseanna Cunningham: I understand that 
request. I remind people that not all the 
commissioners will be elected—some will be 
appointed by me, for example—so there is a 
degree of certainty that a landlord will serve on the 
board. There are, as we know, different types of 
landlords in the Highlands and Islands, so I would 
not want to give a commitment with regard to 
which type of landlord we want to appear on the 
board. I remind everybody that the Government 
itself is a fairly significant landlord. 

Karen Gillon: Obviously there will be no non-
domiciled taxpayers on the board. 

Roseanna Cunningham: No. 

Karen Gillon: I will move on to the question of 
who should be eligible to vote, which is a slightly 
more controversial element of the proposed 
election system. I was a little disheartened on 
reading the paper from the officials, which 
suggests in the final paragraph on page 2 that 
there is a gender imbalance within crofting. Our 
experience, from travelling around the country, is 
that many women are involved in crofting. They 
may not be the registered crofter but, because of 
the economic situation, they may be the person 
who is actually doing the crofting. There is concern 
that the election system as outlined in the bill will 
not comply with equal opportunities policy, 
because it will be very much skewed towards male 
representation, despite the fact that so many 
women are actively involved in crofting. 

I am slightly concerned that the response from 
officials states: 

“The gender imbalance lies within crofting itself”. 

I do not think that that is the case; we perhaps 
need to reconsider the issue, which has been 
raised with the committee a number of times in 
evidence. 

Roseanna Cunningham: I am conscious of the 
debate on the issue, and I have read and listened 
to some of the evidence. My understanding is that 
around a third of registered crofters are women, so 
the situation is perhaps not as bad as it was 
initially thought to be. 

The difficulty, assuming that the franchise will be 
based on crofters, is that it is the make-up of the 
crofters, rather than the franchise, that is the 
problem—if we view it as a problem. I guess that 
that pretty much went under the radar until we 
began to look at who is eligible to vote. We have 
considered how we would fix that. The difficulty is 
that if we start trying to introduce gender balance 
via the franchise, we might end up creating more 
problems than we cure. We might extend the 
franchise beyond the registered crofter to the 
crofter’s partner, who might or might not be 
working the croft, but there is no guarantee that 
the partner will be female—they might be the male 
partner of a female registered crofter or indeed we 
might be talking about people who are cohabiting. 
Extending the franchise would not necessarily fix 
the gender imbalance. 

If we extended the franchise to the crofter’s 
partner, we would in effect be delivering two votes 
for some crofts but only one vote for sole crofters. 
If we extended the franchise to family members, 
who could be argued to have an interest in crofting 
because they might inherit the croft, we would 
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skew that even further. There would still be no 
guarantee that we would achieve gender balance, 
unless we said that we would allow only the 
female children to vote. 

The difficulty is that almost any fix that we put in 
to sort that out would create its own set of 
problems. One argument might be that we could 
just open up the franchise to absolutely everybody 
in the crofting community, but there are crofting 
communities where things happen in a different 
way and there might be considerable unhappiness 
among crofters that non-crofters would have a say 
in something in which they are not involved. The 
ways of trying to fix the gender imbalance would 
not necessarily work—because we could not 
guarantee that we could get anywhere near a 
gender balance—and would in themselves create 
even more problems, which we would then have to 
try to fix. We would never get to the end of it. 

We went back to the beginning and decided that 
the only way to proceed was to say that only the 
registered crofter would have the franchise. The 
registered crofter might or might not be a woman, 
but it is important that the registered crofter has 
the franchise. 

Karen Gillon: One of the other solutions that 
were put to us in evidence was that each croft 
household would get a single vote, regardless of 
how many people were in it. Has that option been 
considered? Would you be prepared to consider 
it? 

Roseanna Cunningham: We can certainly look 
at it. My immediate reaction—this is obviously a 
superficial reaction—is that I do not really see how 
that would solve the problem, because we would 
still have no guarantee that we would achieve 
gender balance. If the consensus in the household 
is that the registered crofter would vote, we would 
be right back where we started. In that situation, I 
do not think that we could dictate who in the 
household would vote, so we would not achieve 
gender balance anyway. 

Karen Gillon: The other issue is who can stand 
for election. At the moment, only the registered 
crofter can do so. We had a bit of debate about 
that. If we are saying that only the registered 
crofter can vote and only the registered crofter can 
stand, we are limiting who is able to participate. If, 
however, we allowed anyone in the crofting 
counties to stand but only allowed registered 
crofters to vote, that might provide a wider pool of 
people who could be on the board—although only 
those with a direct interest would be able to 
participate in the election. Mrs Smith might not be 
the registered crofter but she might be well known 
in the crofting community and the crofters might 
vote for her. Equally, Mr Smith might not be the 
registered crofter but might be eligible to be 

elected. That would leave the choice up to the 
electors and not to anyone else. 

11:45 
Roseanna Cunningham: We come back to the 

view that, as the commission regulates crofting, 
crofters should be in the driving seat. However, I 
hear what you say. Situations can be envisaged in 
which crofters might decide collectively that their 
representative should not be a crofter, although I 
find that unlikely—such a candidate would have to 
overcome a burden of presumption in voters’ eyes. 

Karen Gillon: I am suggesting that a 
representative might be a crofter but not a 
registered crofter. 

Roseanna Cunningham: We can certainly 
consider that again. The commission is about 
crofting and crofters. The registered crofter is the 
basis on which the crofting system works. Given 
that the registered crofter’s name appears on 
everything and that registered crofters make 
decisions on matters such as subletting, crofters 
should be in the driving seat in the commission. 
However, we can examine that again and think 
about whether some way of achieving what is 
suggested might be possible. I cannot give a 
definitive answer at the moment. 

Karen Gillon: You will know that the 
Subordinate Legislation Committee suggests that 
the franchise should be specified in the bill, so that 
everybody knows who is who and what is what. 
That is a fair position. Have you considered that 
further? 

Roseanna Cunningham: We will lodge a stage 
2 amendment to deal with some of the 
Subordinate Legislation Committee’s proposals, 
but I am not sure whether we will go into the level 
of detail of putting the franchise in the bill. 

Putting such provisions in a bill has dangers; for 
example, it makes changes difficult. When the 
system is up and working, we might wish to make 
changes in the light of experience, so we would 
not want to be caught. For example, if the decision 
were made to go with just registered crofters and 
that were specified in the bill rather than in 
regulations, the difficulty is that that would have to 
be revisited in further primary legislation. Ditto for 
whatever voting system is decided on—that could 
be in the bill, but things might change down the 
line. The various voting systems are in flux. Such 
detail is more suited to regulations than the bill. 
That is always a balancing act. 

Karen Gillon: Do you have a preferred voting 
method? 

Roseanna Cunningham: We have a healthy 
debate going on about the preferred voting 
method. In truth, that is another issue on which it 
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would be useful to have feedback from the 
committee. The single transferable vote is not 
appropriate, because the wards will be single 
member. The debate is between the alternative 
vote and the first-past-the-post system. As we 
know, a bit of debate and consultation are going 
on elsewhere about the issue. 

We are mindful of the Electoral Commission’s 
request that, in so far as is possible, we try to 
minimise the number of voting systems that are in 
play. Our difficulty is that we are a little uncertain 
about what all the voting systems might be in the 
future. We are discussing that, so any views from 
the committee would be gratefully received. 

Karen Gillon: I assume that the debate is about 
whether to use AV. I understand that STV is used 
in council by-elections for a single seat. 

Alasdair Morgan: Which is AV. 

Karen Gillon: Which is AV, in effect. 

So the debate is about whether to use a 
proportional or first-past-the-post system. 

The Convener: I am sure that the committee 
will have a healthy debate on that when we come 
to discuss it. 

Roseanna Cunningham: Yes. There is a 
danger of getting bogged down in discussing 
voting systems. 

The Convener: We will move on. Did Liam 
McArthur have a point to make on what Karen 
Gillon said? 

Liam McArthur: No, but having heard what the 
minister said about a healthy debate and 
controversy within the crofting community, I think 
that it might be helpful to return to the issue of 
whether the minister should appoint the chair of 
the commission, or whether it should emerge from 
a consensus within the commission. I might be 
convinced that there might be more merit in 
getting the commissioners to agree that among 
themselves rather than the minister making the 
appointment. 

Roseanna Cunningham: That argument could 
certainly be made. 

Liam McArthur: The minister might want to 
reflect on that. 

My question is about the commission’s 
workload. Evidence suggests that everyone has 
some criticism of the commission, but no one 
seems to want to abolish it. Andrew Thin from 
Scottish Natural Heritage suggested that part of 
the reason for the criticism might be that the 
commission is not always resourced and skilled 
enough to do the things that it is asked to do. He 
made the point that the bill will certainly mean an 
increase in the commission’s workload, because it 

will be required to check records for the register, 
chase absentees and pursue issues of neglect. It 
would be helpful to know whether you believe that 
the commission will be properly resourced under 
the bill as it stands, or whether you are alive to the 
increased workload and will take steps to address 
it. 

Roseanna Cunningham: We are obviously 
alert to the possibility, but that is not to say that it 
is anything more than any Government would 
have to consider at any stage in respect of any 
agency, non-departmental public body or 
whatever. 

We have already removed some of the 
commission’s workload in transferring the 
development function to Highlands and Islands 
Enterprise. We did not cut staff or resource, 
because we knew that some of the spare capacity 
that would be delivered as a result of the removal 
of the development function would be filled by a 
renewed focus on the regulatory function. At the 
moment, we are not of the view that delivering the 
workload will be beyond the commission’s 
capacity. However, we will always have to keep 
that under review and we are very mindful of it. I 
remind you that we also provided the commission 
with £100,000 in extra resources to tackle 
absenteeism. Where we are imposing a specific 
duty on the commission, we are also giving it the 
resources to deal with it. 

Liam McArthur: I presume that Andrew Thin 
would have been aware of the shift in 
development function and the additional resource 
for absenteeism when he made his points to the 
committee. Another point that was made was that 
the trigger mechanism, and the way in which the 
mapping registration system would work, will be 
expensive and drawn out; Registers of Scotland 
seemed to corroborate that this morning. Some of 
what the crofters might want and expect to be 
done with regard to the chasing of absentees or 
dealing with neglect might be beyond what 
ministers anticipate under the bill. It is not clear 
whether that is an issue of raised expectations or 
whether there is a mismatch between the 
functions that have been removed from the 
commission and those that will be added. 
However, there is a clear message that resources 
will not match the requirements under the bill. 

Roseanna Cunningham: I would expect to 
hear that—in all the meetings that I have, virtually 
every organisation is conscious of the current 
challenging financial climate and is therefore keen 
to ensure that whatever else happens, and 
wherever any efficiencies or cuts take place, it 
does not affect them. That is understandable. 

You are asking me something that no one can 
answer. You heard from the keeper that we are 
talking about the period from 2012 onwards for the 
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registers. The commission is already considering 
absenteeism, and we have given it extra 
resources to do that. Some of the potential issues 
that you mention will not arise until a considerable 
number of years into the future, so it is difficult for 
me to say right now precisely what the impact 
might be. However, our view is that it will not be 
great. The commission is reviewing the efficiency 
of its processes. We are of the view that many of 
the procedures under the bill will basically run in 
tandem with current procedures, so they will not 
add a huge extra burden. 

Given that the commission has been given extra 
money to deal with the work that we wanted it to 
do on absenteeism; that we believe that in practice 
the provisions in the bill, such as those on the 
register, will not add a huge burden to the 
commission; and that, in some cases, the flow 
through from the bill will not occur for a good 
couple of years, it is impossible for me to say right 
now that we will give the commission an extra 
whatever next year. We will not really be required 
to do that and nor would it particularly help. 

The Government as a whole continually makes 
judgments about whether the resources that we 
allocate are sufficient to allow agencies or bodies 
to do the work that is required of them. That 
judgment is constantly under review. In that sense, 
the commission’s situation is no different from that 
of any other organisation. We will maintain a 
constant review and, when we think it necessary, 
we are prepared to consider providing extra 
resources to deal with issues, as we have done 
with the absenteeism campaign. We are not blind 
to the possibility of that necessity coming about at 
certain points, and we are prepared to consider 
providing extra resources when it happens. 

Elaine Murray: Section 2(2) inserts various 
provisions into the Crofters (Scotland) Act 1993, 
including one that gives ministers the power by 
order to confer, remove or modify the functions of 
the commission. You referred to the fact that the 
development function has been transferred from 
the commission to Highlands and Islands 
Enterprise. Are you taking those powers because 
there are other functions that you are considering 
adding to or removing from the commission? 

Roseanna Cunningham: That transfer has 
already happened, and I think that we have no 
specific current plans on anything else and that 
nothing is envisaged. 

Elaine Murray: There is a slight concern that, if 
functions were to be removed by order, that would 
not give much opportunity for comment. The 
argument is similar to some of those on the Public 
Services Reform (Scotland) Bill. There is less 
opportunity for comment and discussion when 
such changes are made by order, rather than 
through primary legislation. 

Roseanna Cunningham: I agree that that point 
is caught up in that bigger debate on the Public 
Services Reform (Scotland) Bill. I am not sure that 
what we are doing is as dramatic as people think. 
At a certain point, it was intended to try to 
consolidate crofting legislation. We are thinking 
more about pre-consolidation issues, rather than 
the substantive issues that people might have in 
their heads. The thrust of the bill in respect of the 
commission is to focus it on regulation. That 
having been achieved, there really will not be 
much else other than regulation. That is the 
purpose. If we were to remove the substantive 
regulation role at some point, that would I presume 
be in the context of a discussion about the 
commission as a whole, rather than any changes 
under an order under section 2(2). That is not the 
kind of thing that I envisage. 

12:00 
Elaine Murray: You would also be able to add 

to the commission’s functions. 

Roseanna Cunningham: Absolutely. The same 
argument always arises when such provisions are 
included in pieces of legislation, but they simply 
mean that the primary legislation does not need to 
be opened up every time that an attempt is made 
to do something that is not necessarily included in 
the bill. That is why our system includes 
subordinate legislation in the first place. 

We do not envisage removing any further 
powers from the commission, for example, 
because we think that the bill achieves our 
intention for the commission. Elaine Murray is right 
to say that it might be decided in the future that the 
commission’s functions should be added to, but 
we have nothing in mind in that regard, either. At 
the moment, there is simply a reserve power to 
enable the commission’s functions to be dealt with 
without the primary legislation having to be 
opened up. I suspect that, if we ended up having 
too many things that we would have to open up 
the legislation to do, they would often simply not 
get done. That happens with successive 
Governments, of course, and that is why 
legislation often looks a bit clunky and creaky. 
Introducing effective amendment bills is simply too 
big a hassle. 

John Scott: I want to take you back to a 
question that Liam McArthur asked. I am 
concerned about creeping costs and growing 
bureaucracy, and I am not sure whether you are 
saying that you will or will not provide funding. 
Another, unkind, way of summarising what you 
have said might be that you will give a blank 
cheque. Does the bill’s financial memorandum 
cover additional amounts, such as the £100,000 
that you have just announced? Will you issue a 
new financial memorandum? How binding is the 
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current financial memorandum with respect to 
costs? 

Roseanna Cunningham: The £100,000 that we 
gave to the Crofters Commission in January, 
which relates to the absenteeism initiative, is not 
directly connected to the bill. We would have 
wanted that to happen anyway. The money was 
not consequent on the bill, otherwise we would 
have needed to wait. We asked the commission to 
do something and gave it extra resources to do 
that, but that is not an issue for the financial 
memorandum. In our view, no changes require to 
be made to the financial memorandum. The 
£100,000 is not connected to it. I used that 
example simply to point out that, when we 
specifically task the commission to do something 
within a challenging timescale, for instance, we 
are prepared to resource it when we can find the 
resources to do so, and that will always be the 
case. 

Peter Peacock: On the budget, I want to pick 
up on the issue of charges for regulation. As you 
are well aware, and as we have heard in the 
evidence that has been given, the crofting system 
is heavily regulated by the state and the will of 
successive Parliaments down the ages. In that 
context, is there any case at all for charging 
crofters for something that the state and 
successive Parliaments have required them to do 
in the interest of gaining public goods? 

Roseanna Cunningham: I suppose that one 
should expect that any issue relating to charges 
will create controversy. We are considering 
whether the charges should apply only where a 
beneficial interest to crofters accrues from what 
has been done. We have not yet made a decision 
about which of the regulatory applications might 
incur a charge, which is why we are open to 
discussion about that. We do not see that there 
should be any great controversy about a charge 
where the crofter will get a significant financial 
benefit from whatever is being done—for example, 
decrofting. However, we have not come to a final 
view on exactly what ought and ought not to be 
charged, nor have we decided on any likely level 
of charges. 

I am prepared to ensure that before the bill 
completes its parliamentary stages, greater detail 
will be offered to allow people to understand which 
regulatory applications might incur a charge and 
roughly what the charges will be. We do not 
expect the bill to reach its final stages without that 
information being there. 

Peter Peacock: But it is your intention that 
there shall be charges. 

Roseanna Cunningham: Yes, we are looking 
at that. We do not think that it is an inappropriate 
thing to do. Lots of different agencies charge for 

the things that they do. We are looking carefully at 
trying to ensure that we have a regime that does 
not impact heavily on those who are least able to 
pay the charges. 

Peter Peacock: I guess that that will be quite 
difficult. Let us take the decrofting application 
example that you used—just because someone 
decrofts a bit of land, it does not necessarily mean 
that they will make a financial gain. Only if they 
decrofted land for a house site and then 
subsequently disposed of the house might they 
make a gain. Notionally they might have gained 
some value, but they would not have the cash in 
their hand or pocket. In a case of speculation in 
decrofting, somebody might make a bit of money, 
but that cannot be determined in advance. That 
will be immensely complex, will it not? 

Roseanna Cunningham: In drawing up a 
schedule of charging, we would have to be careful 
that we had a clear view of what would trigger a 
charge and what would not. I do not shy away 
from the fact that that might be viewed as complex 
in some cases, but we would try to make it as 
simple as possible. I return to the point that most 
agencies charge for what they do, which is not a 
particularly controversial thing in and of itself; it is 
controversial in this context only because it has 
not happened before. 

Peter Peacock: Linking the charges to the 
budget, the Finance Committee has said that it is 
sceptical about the claims in the financial 
memorandum that the commission will not incur 
any additional cost as a result of the bill. We have 
had evidence from the commission, however, that 
said that if more work is required as a 
consequence of the bill, more cash will be required 
to do that or less current work will require to be 
done in order to accommodate that new work. 
Alternatively, you might have to elongate the 
timescales over which the current work is being 
done to keep the costs down. The worry is that if 
the new commission is effectively starting with a 
potential hidden deficit, there will be pressure to 
raise charges to fund that deficit. That would then 
add to crofters’ anxiety about any charging regime. 

Roseanna Cunningham: You have heard 
everything that I have said. We are not of the view 
that there will be any hidden deficit; we have 
already removed a significant portion of what the 
commission did, precisely because we wanted to 
focus all our efforts on regulation. When we 
removed the development function, there was no 
cut in staff numbers or reduction in the budget. We 
knew that we would ask the commission to do the 
work that will arise from the bill. I do not accept 
that there is any hidden deficit. 

As I indicated, we have not made a final 
decision on which regulatory applications might 
incur a fee, what the fee level will be and how 
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such funds might be used. I have undertaken to 
ensure that the committee gets an indication of our 
thinking before the end of the bill process. You will 
know what we have in mind. Any financial 
calculations that have been made thus far were 
made on the basis of known quantities. In going 
forward, we are talking not about that but about 
balancing the budget. The two things are not 
linked. 

Elaine Murray: Earlier, Peter Peacock raised 
questions on the role of assessors. He referred to 
the somewhat contradictory evidence that we have 
heard. The bill says not a lot about assessors 
other than that the commission can appoint them 
and reimburse their expenses. Perhaps the bill 
should say a bit more about the duties and powers 
of assessors. For example, there could be a duty 
or power on assessors to monitor neglect and 
absenteeism. 

Roseanna Cunningham: Given that the bill 
neither touches on nor interferes with the 
assessors network, we saw no need for it to cover 
extensively the assessors’ role. The bill does not 
impact on the network. In principle, there would be 
nothing wrong with putting something along those 
lines on the face of the bill except that it would add 
to the size of the bill and act as a restatement of 
what is already covered elsewhere. That said, my 
mind is not closed on the matter. The network 
works very well; it should remain in place. In 
framing the legislation, we saw no need to open 
up the question of assessors; the status quo was 
perfectly adequate. We could have put all sorts 
into the bill, but we decided to confine it to things 
that we want to change. 

The Convener: Does any member have a 
further question on part 1? 

Peter Peacock: Yes. When Michael Russell 
occupied the minister’s chair, he moved the 
commission’s development function to HIE. The 
bill makes formal provision for the removal of that 
function. We have heard a lot of evidence on 
community mapping. I will not cover that now; we 
will address it later. We have also heard ideas 
about community planning. I am thinking of the 
Camuscross report in which absenteeism and 
neglect, among other things, were identified along 
with a vision for the community. That is the sort of 
work that HIE deals with. 

We have heard that the role of the current 
commission extends to mediation in a variety of 
ways. For example, the commission can help to 
broker an arrangement between a new entrant 
and an existing crofter to enable the entrant to get 
into crofting. The commission can also try to find 
community solutions to issues that might end up 
as regulatory problems if a solution is not found. 
For example, in the past, the commission has 
undertaken reorganisations of crofting 

communities and runrig systems. It has done 
development work that has come close to 
regulatory activity and regulatory work that has 
come close to development-type activity. In light of 
that, it seems wise for the commission to keep at 
least some sort of development role, even if it is 
conducted in conjunction with HIE. If the 
commission’s internal legal advice was that for it to 
do something entirely commonsense would be 
ultra vires, that would be unfortunate. Will you 
reconsider the removal of all development 
functions from the commission? That would 
ensure that it could continue to do the 
commonsense things that may, in future, be 
viewed more as development than regulatory 
work. 

Roseanna Cunningham: If we were to go 
down that road, we would be likely to create 
considerable confusion. That hypothetical ultra 
vires issue would not be cured if we were to do 
that. Even if I were to accept your position, the 
potential for such hypothetical ultra vires situations 
would remain, regardless of where we drew the 
line. The commission will work with HIE and the 
local authorities. The idea is that all three will work 
together, but we want the commission to focus on 
regulation because most of the criticisms of it in 
the past have been that it has not performed its 
regulatory function as effectively as it might have 
done. We have accepted that that criticism must 
be addressed, and we have addressed it by 
working, in the past year to 18 months, along the 
lines that we proposed. 

12:15 
Peter Peacock: Is it your view that there is 

nothing in the bill that would prevent the 
commission from working with HIE or any other 
agency in the future in the interest of promoting 
crofting? 

Roseanna Cunningham: Our expectation is 
that they will work together. 

Peter Peacock: Would you be happy to make 
that explicit in the bill to empower them to do so? 

Roseanna Cunningham: Why empower them 
to do something that they have the power to do 
anyway? 

Peter Peacock: Would you make it explicitly 
clear that they could? 

Roseanna Cunningham: The problem is that 
neither HIE nor the local authorities are under my 
ministerial remit and I do not know what future 
proposals there might be for them. If we put what 
you suggest in the bill, we might have a bill that 
referred to an organisation that did not exist. 

Peter Peacock: I was thinking not necessarily 
of specifying an organisation, but of making it clear 
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that the commission was empowered to co-
operate with and work with whatever agencies it 
felt appropriate to fulfil its objectives. 

Roseanna Cunningham: That is a statement of 
the obvious. We could have a piece of legislation 
that was a mile long if we built in continual 
statements of the obvious. The people involved all 
know one another; they already talk to one 
another and work together. That will continue. 

Peter Peacock: Are you completely satisfied 
that the removal of the commission’s development 
function will do nothing to impede that in the 
future? 

Roseanna Cunningham: I would have to have 
some specific example put to me of how joint 
working would be impeded. 

Peter Peacock: That is fine. 

Roseanna Cunningham: I can see nothing that 
would impede it. Ministers have to approve the 
commission’s plan so, if any minister in my seat 
saw that the commission appeared to be drawing 
up a plan completely separately from anything 
else that may be going on in the Highlands and 
Islands, they would have something to say about 
that at that point. I am not sure that putting 
statements of the obvious into legislation is 
particularly helpful. 

Peter Peacock: Okay. 

I have a question on the penultimate paragraph 
on page 3 of the evidence that your officials gave 
us in response to a number of questions from 
earlier evidence. It concerns the plans that the 
new commissioners would create and says: 

“The policies of the newly elected Commission would be 
set out in its plan, which would provide the framework for 
officials to take decisions in respect of regulatory 
applications.” 

I want to be clear about that. Officials may have 
delegated powers, but that statement implies that, 
in future, they—not commissioners—would make 
decisions on individual regulatory applications. 
The current system involves commissioners going 
out, having hearings and listening what to 
communities say about a particular regulatory 
application or dispute. The evidence that your 
officials provided implies that that might not be 
possible in the future. I look for an absolute 
assurance that that is not intended. 

Roseanna Cunningham: I am sorry—I have 
been trying to find what you are talking about. 

Peter Peacock: It is on page 3 of the 
correspondence from the Executive to the 
committee. Your page numbers may be different; I 
can give you the piece of paper if you wish. 

Roseanna Cunningham: Is that the section 
where we say: 

“The policies of the newly elected Commission would be 
set out in its plan, which would provide the framework for 
officials to take decisions in respect of regulatory 
applications”? 

Peter Peacock: Exactly. I am trying to clarify 
that that statement does not imply that the 
Government’s policy is that commissioners should 
no longer take decisions on regulatory applications 
or hold hearings in the process of doing so. 

Roseanna Cunningham: No, no—we are not 
talking about officials making decisions about 
regulatory applications. Do you think that we are 
trying to put in place a system in which they will do 
that? 

Peter Peacock: That is the implication of that 
sentence. I am trying to clarify that it is not the 
policy intention that commissioners would no 
longer make regulatory decisions and that such 
decisions would only be made by the 
commission’s officials. 

Roseanna Cunningham: I am having a slight 
difficulty following the question. 

Iain Dewar (Scottish Government Rural 
Directorate): Let me clarify what was meant by 
the reply that I drafted in response to the 
questions that the committee sent to us after 
officials gave evidence. Many of the decisions that 
the commission takes are fairly routine, not 
controversial and fall within standard guidelines. 
Officials make recommendations on a lot of those 
cases, which the commissioners rubber stamp, in 
effect.  

We propose that officials should be able to take 
decisions in respect of routine regulatory 
applications but only where commissioners have 
given them specific delegated authority. That is 
not something new. It is quite common in planning 
authorities, where officials can approve routine 
decisions. To return to trying to make the Crofters 
Commission more efficient, we simply propose— 

Peter Peacock: That is fine. I just wanted to 
ensure that it was on the record that it was not the 
Government’s intention to stop the commissioners 
themselves making decisions. 

Roseanna Cunningham: No. I am sorry—I was 
confused because I was thinking of “officials” as 
being the ones who are with me and I could not 
quite understand why they would want to be 
involved in regulatory applications in the first 
place. I did not pick that up clearly. 

The Convener: Right. We have only got as far 
as part 1 and we have been at this for an hour and 
a half. We have about the same number of 
questions again on the next three parts of the bill. 
Members of the committee need a comfort 
break—they have been at this for about two and a 
quarter hours—so I suspend the meeting for five 
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minutes. I ask that we all make an effort to get 
through the next set of questions and the other 
three parts of the bill a good deal more speedily 
than we have done so far. 

12:22 

Meeting suspended. 

12:30 

On resuming— 

The Convener: We move on to the crofting 
register. 

Bill Wilson: Minister, you have probably heard 
that we have had quite a debate about the 
advantages of having a map-based register. What 
are your views on the benefits of such a register? 

Roseanna Cunningham: Your question takes 
me back to the history of the bill, which arose out 
of the work that was done in 2006. The idea of a 
map-based register was enthusiastically endorsed 
by crofters. The existence of a definitive register 
will bring a degree of certainty into the process, 
the benefits of which will be almost incalculable. 
For the first time in crofting, there will be certainty. 
The lack of certainty has led to endless disputes, 
some of which have gone on for generations, as I 
understand it. We hope that the register will 
provide a notional end point to such disputes. We 
will not end all disputes, but the certainty that the 
register brings will iron out many of the issues that 
have arisen in the past. The register will remove 
any doubts about the extent of croft land, and its 
benefits will become more and more obvious. 

Liam McArthur: We heard from Registers of 
Scotland today that the map-based register will 
establish the extent and ownership of croft land 
and be of benefit in relation to aid and regulation. 
Registers of Scotland said that the register’s 
existence will increase transparency and assist 
policy making. It struck some members that the 
focus was more on benefits to policy makers, 
regulators and landlords than on advantages for 
tenants. In light of the proportion of croft land that 
is tenanted, will you explain the benefits of a map-
based register for the tenanted sector? 

Also, the register will contain the names and 
addresses of croft tenants. Such information 
seems to be more in the purview of the 
commission and less relevant to Registers of 
Scotland. The approach throws up the potential for 
duplication. How do you anticipate that duplication 
will be avoided? 

Roseanna Cunningham: Do you mean 
duplication between the register that is currently in 
the hands of the commission and the proposed 
new register? 

Liam McArthur: I am talking about duplication 
of information that Registers of Scotland will be 

required to hold and information that will more 
properly fall into the commission’s remit. 

Roseanna Cunningham: By definition, there 
will be some duplication of names and so on. It 
could be argued that there will be duplication of 
information that is held on the land register, too, 
but that will not negate the value of the crofting 
register. There are always bits and pieces of 
duplication when an interest is registered. I am not 
sure that that is a huge issue. I suppose that the 
issue arises in the context of the added value of 
the crofting register, as opposed to the 
administrative register that the commission holds. 
However, the commission’s register does not 
provide the certainty that the new register will 
provide. 

If everything that is in the commission’s 
administrative register were simply to be 
transferred automatically to the crofting register, 
your argument might have greater force. However, 
that will not necessarily be the case. The crofting 
register will seek to provide a definitive set of data, 
given the legally binding nature of the registration 
process. 

Liam McArthur: I appreciate that there might 
be some crossover in the information held. The 
Registers of Scotland articulated the benefits that 
might accrue to the landlord and those who wish 
to sell on croft land and the benefits of 
administrative transparency and clarity. However, I 
do not think that it set out terribly convincingly the 
benefits to the tenanted sector, which makes up 
such a large part of the crofting community. 

Roseanna Cunningham: One would then have 
to assume that there are no disputes within the 
tenanted sector, which I do not think is an 
assumption that you could easily make. Secondly, 
a tenant can become an owner-occupier at any 
time. We are not talking about a set of people who 
are fixed for all time. 

Liam McArthur: No, but we have heard 
sufficient evidence that the process might ignite 
disputes where none exist. That is not to suggest 
that there are not existing disputes. 

Roseanna Cunningham: Tenants, like 
anybody else, will get certainty in respect of the 
extent of a croft and their interests and rights in it. 
The tenants will get that certainty in the same way 
that anybody else would once the registration 
process has taken place. 

Liam McArthur: Some people in the tenanted 
sector asked us about the purpose of the process. 
There is no issue at the moment and the process 
might ignite problems with neighbouring crofts or 
within the crofting community. 

Roseanna Cunningham: Issues might well 
arise. If the tenant decides to buy, that could be an 
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issue. As I said, we are not talking about a 
definitive group of people who will never change 
their position. Tenants do not necessarily just stay 
tenants for life. That is an important point. The 
process will give tenants some certainty. Iain 
Dewar has just passed me a note, but I cannot 
read it.  

Certainty is a benefit that applies to everybody, 
regardless of whether they are landlords, owners 
or tenants. Tenants are as likely to be involved in 
disputes as anybody else. Things will not happen 
overnight, but the certainty of the register will help. 
Tenants might choose to change their status in 
relation to the croft. The certainty of the 
registration process will help that in the future. The 
certainty of the register is a key benefit, but it will 
work only if the register catches all crofts. If the 
neighbouring croft to a tenanted croft is owner 
occupied, the registration process will have an 
impact on the tenant anyway. I do not see how the 
implicit suggestion that tenants should somehow 
be left out of the process would work. 

Liam McArthur: You seem to argue for a 
community-based mapping exercise. 

The Convener: Perhaps we could move on. 

Peter Peacock: I have struggled with this 
registration business from the word go. I have 
seen crofters shake their heads when we talk 
about it. They think that it will be a recipe for 
conflict in the short term and they do not, as 
individuals, see the need for it. 

I suppose that we have heard two sets of 
evidence. When I have heard crofting 
organisations argue for a register in the past, it 
has been for the purpose of regulating crofting. 
We have heard evidence from Sir Crispin Agnew 
that the principal benefit would be to conveyancers 
and lawyers. We heard a bit of that this morning 
when we discussed ownership questions with the 
deputy keeper of the registers. 

What is the purpose of the register? Is it 
principally to improve regulation, or is it to give 
certainty of title to land for other purposes? 

Roseanna Cunningham: It is not for other 
purposes. It is to provide certainty about where 
tenure extends to. It is about certainty. 

Peter Peacock: Yes, but is that certainty for the 
purpose of regulation by the commission? 

Roseanna Cunningham: The certainty is as 
much for the crofters themselves. The register will 
attempt, over the period of a couple of 
generations, to iron out of the system the long-
running disputes that can take place. I am not 
saying that the use of the register will be like 
waving a magic wand and—hey, presto—within 
two or three years all disputes will be gone. I 
openly accept that it will take some time for the 

register to be fully implemented, as it does to get 
any register up and running. 

The principal benefit is the absolute certainty 
that will be introduced. That is the important thing. 
We do not have an ulterior motive or ulterior 
benefit in mind, although the register will clearly 
assist in the future when tenants are deciding what 
they might or might not want to do—for example, 
decroft. The foundation of that certainty will bring 
benefits in other areas, too. 

Peter Peacock: Let us move on. A good thing 
has come out of the consultation and our evidence 
taking. One of the few points of consensus, 
judging from what people have said everywhere 
we have gone and on all sides of the argument, 
notwithstanding the scepticism about the trigger 
mechanisms in the bill, is that a community-based 
approach to mapping might be the answer to all 
sorts of problems. People are strongly of that 
opinion. You have indicated this morning that you 
would be happy to support such an arrangement 
in some way. It is my understanding that the 
initiative that you have announced this morning 
would take place in tandem with the trigger system 
that is currently in the bill—it would not replace it. 
Could you clarify whether that is the case? 

Roseanna Cunningham: Yes. 

Peter Peacock: In other words, community 
mapping would go ahead, but the system as 
envisaged in the bill would also go ahead. Is that 
the thinking? 

Roseanna Cunningham: Yes. Communities 
may agree about the mapping taking place and, if 
it is done in that manner, it will benefit everybody. 
However, that does not preclude individual 
choices about registration. I suspect that, in some 
communities, the first moves towards registration 
might trigger the idea that the community ought to 
be considering that across the board. 

Peter Peacock: You say that a crofter might 
choose to register. That is the voluntary route. 

Roseanna Cunningham: Yes. 

Peter Peacock: The principal route under the 
bill is that seeking a regulatory decision of some 
sort would be a trigger. Whether someone wanted 
to be registered or not, they would have to 
register. 

There is a provision whereby, if a whole estate 
is sold, every croft on the estate would have to be 
registered. Would you stick to every provision in 
the bill while also encouraging community 
registration? 

Roseanna Cunningham: Yes. We need 
triggers in order to ensure that registration 
happens. Looking at the arrangements from the 
perspective of communities, we recognise and 
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accept that if communities can register on a 
whole-community basis, that is a big advantage for 
them. 

Peter Peacock: Notwithstanding what you have 
said, the evidence that we have received 
overwhelmingly suggests that the system as 
envisaged in the bill will cause all sorts of 
difficulties in crofting communities. Would you be 
prepared to go a stage further in what you have 
announced today and consider this proposition? In 
a democratic way—in the spirit of the bill—we 
could say that if people wish to have their 
community or township mapped, they have an 
absolute right to request that, and the crofting 
commission or whoever would have to arrange 
with them for that to happen. All the trigger 
mechanisms that are proposed could be ditched. I 
suggest that because, just about everywhere we 
have gone, people have expressed a degree of 
confidence that they could successfully map their 
communities, and they think that the bill’s 
provisions are unnecessary and might even 
impede that in some way. Would you consider 
going further and giving communities a right to 
request that? 

Roseanna Cunningham: No. You are 
suggesting that we take away the other triggers. 

Peter Peacock: Yes, that is exactly what I am 
suggesting. 

Roseanna Cunningham: So, in a situation in 
which a community could not agree, there would 
be absolutely no basis on which anyone in it would 
get on to the register. That would not be 
particularly helpful. 

If there are communities that are of the view that 
they could get round a table right now and sort 
everything out, I would absolutely encourage that. 
The more that happens, the faster the register will 
become effective. However, if the other triggers 
are removed, what would people be left with in 
situations where there is no community 
agreement? A big gap? 

12:45 
Peter Peacock: If communities decide, by 

democratic means, that they do not want to be 
mapped, presumably that signals that they are 
living in harmony and see no relevance in 
mapping. I make that point because many people 
have given evidence that, in many situations, the 
fence line is accepted as the precise boundary 
between crofts today, although it is not the legal 
boundary. As soon as we start to talk about the 
legal boundary, there will be disputes, because 
long-term heritable interests will suddenly come 
into play; at the moment, they do not. Most crofting 
communities live in harmony, and individual 

crofters see being on a register as of no relevance 
to them. How do you respond to that point? 

Roseanna Cunningham: I am not entirely sure 
that the picture that you paint is accurate. In any 
case, you are suggesting that we remove from 
individuals the right to register, if the community 
does not agree to a community exercise. 

Peter Peacock: I am not suggesting that; I am 
suggesting that crofters should retain the option of 
having their croft boundaries determined—as they 
can today, through the Scottish Land Court. 
People think that the specific triggers—by 
regulatory applications or estate sales—will cause 
the biggest difficulty. 

Roseanna Cunningham: The point of the 
register is to complete it. I am conscious of much 
criticism that the method that we have chosen to 
do that will make the process quite attenuated. 
There are contradictory arguments that we should 
have found a way of precipitating the completion 
of the register much faster. It does not make a 
great deal of sense—certainly not to me—to 
introduce a set of circumstances that could allow 
chunks of the register never to be completed. 

Peter Peacock: I move on to another issue. 

The Convener: Before you do so, Alasdair 
Morgan has a question. 

Alasdair Morgan: Peter Peacock is right to say 
that there was general enthusiasm for the idea of 
communities determining boundaries. Is there an 
argument for delaying slightly the introduction of 
the trigger mechanism, to allow communities that 
want to move ahead on that basis to proceed, so 
that the process is not interfered with by 
registration being triggered when they are in the 
middle of doing something? We could set aside a 
period of a year or six months—I do not know 
what would be realistic—at the start of the 
process, during which communities that wanted to 
determine their boundaries could get engaged. 
The triggers would come into effect thereafter, if 
communities had not done that. 

Roseanna Cunningham: You are suggesting a 
phase-in period that would allow communities to 
deal with the issue first; after that, the trigger 
mechanism would come into play. We can 
consider that suggestion, to see whether it is a 
workable alternative option in practice. 

Peter Peacock: I am grateful to Alasdair 
Morgan for asking the question that I intended to 
ask. I move on to another issue, which relates to 
the purpose of the register. It is not entirely clear 
why a map-based register could not be kept by the 
Crofters Commission, given that it is the principal 
regulator. Why must the register go to the keeper? 
I understand that the Registers of Scotland is self-
financing, so the arrangement automatically 
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triggers fees for crofters. Are you prepared to 
consider allowing the commission to maintain the 
register? 

Roseanna Cunningham: It comes down to the 
fact that the Registers of Scotland has the 
necessary expertise. The arrangement was 
chosen as a means of elevating the crofting 
register into that category; the current commission 
register is merely an administrative register. It 
would be almost anomalous to turn the 
commission into the keeper of a register, because 
it would mean asking the commission to do 
something that it does not currently do when there 
is already a body that carries out property 
registration. It makes much more sense to us to 
adapt the IT system, the expertise and the general 
design process that are already in place. 

Peter Peacock: Given your commitment to 
continue the current trigger mechanism, the crofter 
will incur a fee to register of between £80 and 
£120. We have also heard evidence that, in 
addition to that, it may be necessary to 
commission a solicitor or a surveyor to help with a 
map, and there will be costs attached to that. The 
bill makes provision for an application to be 
advertised in a local newspaper. Depending where 
someone is in the Highlands and Islands, it could 
cost them up to £350 to do that. If all those things 
came to pass and we totted all those costs 
together, we could be talking about a cost of close 
to £1,000 for a crofter who, individually, may see 
no particular benefit in the short term. What is your 
view about that? 

Roseanna Cunningham: The key word in your 
outline of the scenario was “if”. We are not 
convinced that what you described will happen—
nor is it required to happen. The truth is that 
crofters already expend significant amounts of 
money on a variety of disputes. There will always 
be crofters who are prepared to spend significant 
amounts of money to make arguments for and 
against the position in which they find themselves. 
Particularly when we are dealing with first 
registrations—we have to park the previous 
discussion about community mapping as opposed 
to individual triggers—some crofters may continue 
to be prepared to do that. My guess is that the 
vast majority of crofters will not be looking to make 
such expenditure, and I do not see that what you 
described will happen. 

I have been handed a note to say that the 
advertising process will be aligned with the 
regulatory application, so it will happen anyway. 
That is perhaps one consideration. 

Peter Peacock: It would be helpful if you could 
clarify that after the meeting. I am not entirely clear 
that that is the case. For example, someone would 
not have to advertise the fact that they are seeking 
an apportionment. The only thing that triggers an 

advert is the fact that they are registering their 
croft. I am happy to have that answered after the 
meeting if that helps. 

Roseanna Cunningham: Some of the 
regulatory applications require advertising, so 
some of the advertising will be aligned with that. 

Peter Peacock: I would still like it to be clarified 
after the meeting. 

Roseanna Cunningham: We can look at some 
of the specifics. You are saying that advertising 
will be required as a matter of course, but we do 
not think that that is necessarily the case. 

Peter Peacock: My understanding from the bill 
and the policy memorandum is that the need to 
advertise arises from the registration process, and 
it would be helpful to clarify that. 

The Convener: We can have that clarified later 
so that we can move on. 

John Scott: I want briefly to argue things from 
the other side. You said in your letter that it could 
take up to two generations for the process of 
registration to happen. Are you happy with that 
timescale? If registration is such a good idea, that 
seems a long time to wait for it to happen. 

Roseanna Cunningham: The land register was 
first introduced to Scotland in 1981 and, as I 
understand it, something like 53 per cent of 
properties in Scotland are still not on the register. 
Registers take a while to develop. The triggers 
that we are talking about will mean that the 
crofting register will achieve finality within a couple 
of generations. In the context of the likely 
timescale for the complete conversion from sasine 
to land register, that is pretty good. 

The alternative would have been to drive 
registration as compulsory within a set time, 
triggers notwithstanding. However much people 
who value the register say that they would like to 
see it, its benefits will become fully evident only 
when it is complete. My guess is that forcing 
everybody to complete registration within five 
years, regardless of triggers, would have been 
even more controversial than what we are 
proposing. 

John Scott: I was slightly concerned to read in 
your letter that IACS maps could not be used as a 
basis for the registration of boundaries—and it is 
worth pointing out that in the foregoing discussion 
about registration, you were referring only to 
boundaries, rather than transfers in other ways. 
Your letter says: 

“it is extremely important to note that the boundaries on 
these maps do not relate to croft boundaries but to fields 
that are used for the purpose of claiming agricultural 
subsidies.” 
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Perhaps I have been labouring under a 
misapprehension for a number of years, but I 
thought that the point of IACS maps was that they 
delineated boundaries. It is strange to find that 
contradicted in black and white in a letter from the 
Government. 

Roseanna Cunningham: Our information is 
that there are a number of maps that might be of 
assistance, including the IACS maps. However, as 
far as we understand the situation, the boundaries 
on the IACS maps do not relate to croft 
boundaries per se; they relate to fields on which a 
subsidy is claimed, which means that not all land 
that is held in crofting tenure will necessarily be on 
IACS maps. That is just a statement of fact. 
Because of that, you cannot simply transfer 
information from the IACS maps to the register’s 
maps, because that will not catch everything. You 
will still need to consider individual circumstances. 
Using the IACS maps will not work. 

John Scott: At the risk of being pedantic, could 
I ask you to recheck that with officials? I had 
always understood that the initial mapping 
exercise for the IACS system was meant to 
delineate the boundaries of entire holdings. 

Roseanna Cunningham: I am advised that the 
IACS maps have only recently had extra detail 
added that might include things such as buildings.  

The issue of the IACS maps was raised fairly 
early on. However, it proved to be impossible to 
make a direct transfer from the IACS maps to the 
maps of the crofting register. 

John Scott: I stand by what I said. 

Bill Wilson: Peter Peacock referred to 
apportionment and registration. However, I had 
the impression that the apportionment was part of 
the grazing, which would be marked by the 
Government, and would therefore not be part of 
the registration. I would appreciate it if that could 
be clarified—later is fine.  

A concern has been raised that the mapping 
process could result in thin strips of land, which 
have been referred to as ransom strips, being 
taken out of crofting, perhaps because the original 
map stops at a ditch boundary even though the 
ditch is not actually beside the road, or because a 
gap has arisen in the mapping process when two 
adjacent crofts have been mapped. Have you any 
assessment of the level of risk of that happening? 
How might we ensure that the issue does not give 
rise to access problems? 

Roseanna Cunningham: I would like to give a 
100 per cent cast-iron guarantee that no such 
problem will arise, but, unfortunately, ransom 
strips occur across conveyancing. We will need to 
ensure that the first registrations are examined 
quite carefully and that, when any subsequent 

registration involving an adjacent or neighbouring 
piece of land comes along and it looks like there 
will be an issue with a strip of land in between the 
two properties, that issue is considered. Certainly, 
at stage 2, we want to ensure that access rights 
are part and parcel of what is registered. In any 
normal conveyancing arrangement, it is not 
uncommon for people to have an access right over 
a piece of land that they do not own. What is 
important is that people are able to continue to 
access their property. We want to ensure that 
access rights are included in the register so that 
we can deal with some of the difficulties that might 
arise. That is the major problem with ransom 
strips; they only become a huge issue when they 
are used to deny access.  

13:00 
The Convener: Alasdair Morgan has a 

question—do you really have to ask it? 

Alasdair Morgan: Absolutely. It arises from this 
morning’s evidence, which I do not think that the 
minister will have heard. The Registers of 
Scotland seemed to indicate that, when 
registrations were made, it could ensure that there 
were no little gaps left between holdings because 
of people inadvertently not ensuring that 
boundaries that should be contiguous were so. 
However, although the witnesses said that that 
could happen, they did not say that it would 
happen. They seemed to be waiting for somebody 
to tell them to do that. Perhaps the minister might, 
at some stage, arrive at a policy decision to inform 
the Registers of Scotland that that is what it should 
be doing as a matter of course. 

Roseanna Cunningham: We can certainly 
consider the need to do that. However, as I said, 
the issue is not confined to crofting but is live in all 
conveyancing. It will not be an issue for the first 
property that is registered, as it will be standalone; 
the issue may become apparent only with the 
subsequent registration of an adjacent property. 
The bill does not remove the ability of a 
subsequent registrant to say, “I would have drawn 
my boundary there, but that would leave a 2ft strip 
between my boundary and where my neighbour 
has registered his boundary.” Were that to 
happen, the matter would be raised immediately 
as a live issue unless there were an agreement 
about access—as I said, the issue is about access 
as much as anything else. 

It is a strong argument for the community 
mapping idea. If a community conversation were 
taking place, it would become evident quite quickly 
if there were random little bits of land about which 
everybody said, “I thought that that was yours,” 
and nobody knew whose they were. 
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Alasdair Morgan: It is an argument for 
encouraging community mapping first of all. 

Roseanna Cunningham: Yes. I will not say that 
anomalies will never arise. It would be a foolish 
individual who would ever say that. Having been 
responsible for one of the anomalies that has 
arisen, I am conscious that eagle-eyed lawyers 
are always looking for potential anomalies, too. 

The Convener: I suspend the meeting for a 
minute, as we need to discuss where to go from 
here. 

13:03 

Meeting suspended. 

13:05 

On resuming— 

The Convener: We are only halfway through 
our questioning and only halfway through the bill. 
In order to do it justice, we will reconvene with the 
minister next week to conclude discussions on the 
rest of the bill. We now have a chance to give the 
clerks who are writing the report a steer on the first 
two parts of the bill. 

Thank you for joining us for this session, 
minister. If there is anything that you feel that we 
ought to have in writing, please send it to us as 
soon as possible. I also thank everybody in the 
public gallery for their attendance. 

13:05 

Meeting continued in private until 13:21. 
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Common grazings 
The Crofting Reform (Scotland) Bill does not currently make provision for the 
registration of common grazings.  The Scottish Government has informed me 
that it is their intention to bring forward Stage 2 amendments to the Bill that 
will achieve this. The consultation on the draft Bill set out proposals for the 
registration of common grazings and the policy memorandum for the Bill 
states that it is the intention that the Crofting Register will record details of 
common grazings and any shareholders.  This will ensure that all land held in 
crofting tenure is captured on the register.
 
Changes to boundaries 
Under a map-based system of registration the challenge with natural water 
boundaries derives, as the Committee recognise, from the fact that they may 
not remain static. The medium filum, for instance, is a fairly abstract notion as 
the width of a river or burn is not constant. Similarly both the width of a river 
and burn and the lie of those can change with the seasons and be affected by 
other factors such as weather conditions and erosion. Plotting natural water 
boundaries on to the register map can therefore pose practical challenges for 
the Keeper. We currently encounter such challenges with the Land Register. 
However we have developed techniques to deal with these. We have learned 
that there is no one solution that fits all circumstances. Rather there is a need 
for the Keeper to retain the flexibility to be pragmatic and accordingly we view 
each application where there is a water boundary on its own particular merits. 
We would intend to continue that approach with the Crofting Register. 
 
Where we are in no doubt about the location of the natural water boundary 
that boundary would simply be edged on the register plan in the same way as 
any other boundary would be. However it is more common for us to delineate 
the boundary on the register plan and also enter an explanatory note on the 
register to the effect that the water boundary shown on the title plan is only 
indicative of the position of the boundary feature and narrate that the actual 
boundary is for instance the medium filum of the river. In some instances the 
water boundary will not mapped at all. Instead it will be arrowed and letter 
referenced and a note added indicating where the boundary lies. The note will 
be in terms similar to the following; ‘the northern boundary comprises the 
medium filum of River X between the points arrowed and letter referenced A 
and B on the title plan’. In applying these techniques as appropriate to the 
particular circumstances surrounding a water boundary we seek to future 
proof the register map in the event that there are changes in the actual 
boundary position. In addition, as is presently the case with the Land Register, 
the crofter could apply to have the register map updated to show the new 
position of the boundary if that was necessary. The crofter would have to 
supply evidence of the changed position of the water boundary. However 
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because of the aforementioned techniques such applications in the Land 
Register are exceedingly rare and we consider they would be rare in the 
Crofting Register likewise. 
 
 
Registers of Scotland 
19 March 2010
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Crofting Reform (Scotland) Bill: 
Stage 1 

10:53 
The Convener: Item 2 is ministerial evidence 

on the Crofting Reform (Scotland) Bill. I welcome 
the Minister for Environment, Roseanna 
Cunningham, and her officials from the Scottish 
Government: Bruce Beveridge, deputy director of 
the rural communities division; Iain Dewar, bill 
team leader; and Heather Wortley, solicitor. 

We move to questions, which Karen Gillon will 
start. 

Karen Gillon (Clydesdale) (Lab): One key 
issue in our investigations and deliberations has 
been neglect and the new duty that is to be placed 
on the Crofters Commission to deal with it. How 
will the commission monitor neglect and 
absenteeism? How will that be resourced, and 
how long will it take the commission to deal with 
some of the issues of neglect? 

The Minister for Environment (Roseanna 
Cunningham): The first thing to do is point out 
that absenteeism and neglect are linked but not 
necessarily the same thing. We discussed that 
issue last week. 

The current position on absenteeism is 
discretionary. However, when the legislation 
comes into force, it will place a duty on the 
commission to pursue absenteeism. In the 
meantime, we are ensuring that the commission is 
working on absenteeism, which is linked to neglect 
but is not the same thing. It is undertaking that 
exercise, in advance of the bill being passed and 
coming into force. 

We anticipate and hope that, by the time the 
legislation comes into force, the existing situation 
with regard to absenteeism will largely have been 
resolved. The commission has written to about 
600 absentees in the past two or three months 
and that work is proceeding. We anticipate that, by 
the time the commission has the new duty, the 
existing abuse resulting from absenteeism will in 
large part have been taken out of the system. 

Until now, neglect—which as I said is linked but 
is not exactly the same—has been rather harder 
for the commission to deal with because a 
complaint has been required. The commission has 
not been able to be proactive in tackling neglect. 
As I said, the approach to absenteeism has been 
discretionary. The commission has, in effect, had 
to wait for formal complaints of neglect but, since 
2007, there have been only two formal complaints, 
which of course is not to say that there have been 
only two cases of neglect; it means that the 
commission has not had powers to proceed. 
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We hope that by the time the new legislation 
comes into force, the principal part of the 
absenteeism problem will have been dealt with 
and the commission will be able to focus on the 
cases of absenteeism that arise at that point—
rather than the long backlog that exists at 
present—together with issues of neglect. Neglect 
can occur where there are residents, so it is not 
necessarily about absenteeism. The two are 
linked, which makes it difficult to discuss them 
without talking about them together, but they are 
not exactly the same thing. 

Karen Gillon: The Crofters Commission talks 
about issues of misuse and neglect. It has 
provided an additional submission for us, which 
members have received today and which raises 
concerns. It says that there are 18,000 registered 
crofts, of which 14,000 are occupied and 8,000 to 
10,000 are worked. It states: 

“the number of crofts potentially misused or neglected 
could be substantial.” 

The commission also states that the cost of 
following up an issue of misuse is about £563 per 
case. Assuming that there will be significant 
numbers of cases, the cost of tackling misuse 
could be in the range of £4 million. If it is tackled 
over 10 years, that is about £400,000 a year. The 
commission states clearly in its submission that 
there are no resources in the financial 
memorandum to allow that to happen. 

It is fair to say that the most significant issue 
that the committee has encountered is neglect. 
From the supplementary paper that we have 
received today from the Crofters Commission, 
there appears to be a substantial gap between the 
reality on the ground and the resources that will be 
available to the commission to deal with neglect. 
The final sentence of the submission states: 

“What is clear is that the new Commission, in looking at 
its policies, procedures and priorities in its Plan, will need to 
take its resource constraints fully and realistically into 
account.” 

If the bill is to be more than just a paper exercise, 
significant resources will have to be made 
available in addition to those that are mentioned in 
the financial memorandum. 

11:00 
Roseanna Cunningham: I have not had the 

opportunity to read the commission’s additional 
paper, so it is a little difficult for me to comment 
directly on what it said. 

There is a need to deal with neglect. We do not 
currently know how many cases there are of 
neglect and misuse, which are not the same, and 
it might well take a little time to establish the 
numbers. The newly reorganised commission will 
be able to choose the pace at which it deals with 

such issues. We are not imposing on the 
commission a timescale for dealing with cases of 
neglect. The commission is likely to want to focus 
first on the most obvious, long-standing and 
difficult cases, rather than try to deal with all cases 
of neglect across the board at the same time. We 
expect the commission to manage its workload 
sensibly in that regard. If the commission thinks 
that it does not have the full resources to deal with 
neglect, it must manage its workload. At that point 
it will be in a position to come back to Government 
and make an additional submission. It is difficult to 
hypothesise when we do not even know how 
many crofts fall into the category. 

Karen Gillon: The committee’s difficulty is that 
the bill will impose a statutory duty on the 
commission. The commission said: 

“it is unclear how the Commission would identify 
potential cases of neglect and misuse ... It does appear that 
the new Commission would be able to choose the pace at 
which it addressed this work, but without dedicated 
resources allocated to it progress would risk being slow.” 

I appreciate that you have not had sight of the 
paper that I am quoting. Will you come back to us 
in writing, ahead of our further deliberations? The 
commission raises a substantial resource issue. 

Roseanna Cunningham: I can say a couple of 
things about that. First, the newly elected 
commissioners will play a part in identifying areas, 
because they are most likely to be the people to 
whom cases of neglect and misuse are reported in 
the first instance. 

Secondly, the issue to do with resources 
suggests that one would have to argue that the 
commission has in effect been doing nothing. I do 
not think that that is true. A lot of the issues are 
being addressed, although perhaps not at the 
pace or in as organised and efficient a manner as 
we would like. In that sense, we are not adding 
anything new to what the commission does. We 
are asking the commission to focus on the issue 
and to pick up the pace, but it will still be for the 
commission to identify the appropriate pace at 
which it can proceed. At that point, it will be for 
Government to decide whether that pace is 
reasonable and, if it thinks that the pace is not 
reasonable, to consider changing the 
commission’s focus or indeed increasing 
resources. As I said, we do not know how many 
cases of misuse and neglect there are. 

Karen Gillon: However, currently the 
commission can act only if there is a complaint, 
whereas the bill will place it under a statutory duty 
to deal with neglect whether or not there is a 
complaint. Under the bill: 

“The Commission must, unless they consider that there 
is a good reason not to, give the relevant person a written 
notice informing the person that the Commission consider 
that the duty is not being complied with.” 
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Given that there are 18,000 crofts, 14,000 of which 
are occupied and only 10,000 of which are being 
worked, there is an issue— 

Roseanna Cunningham: There is certainly an 
issue— 

Karen Gillon: Therefore, there is an issue for 
the committee, in that the commission tells us that 
there is a problem. The commission’s submission 
has come late in the day, but it clearly identifies an 
issue on which it would be worth reflecting. 

Roseanna Cunningham: We can always 
reflect on this. As I indicated, the fact is that the 
development function has been taken away from 
the commission and we have not reduced its 
budget or staff resources in any way as a result. 
That is an important point to note. Also, the 
absenteeism initiative, which is already under way 
in advance of the duty coming into play, may in 
and of itself throw up a number of cases of 
neglect. The duty will come into play only when 
the act comes into force, at which point we expect 
the commission to look seriously at its processes. 
It will need to look at how it can streamline things 
and ensure that its work can be done at a 
reasonable pace. We see no need for it to get 
additional resources at this stage, although I would 
never rule out the possibility that that might 
change. If it does, the Government of the day—
whatever its colour—will have to consider the 
matter.  

The commission itself will decide how to identify 
neglect and that will, of course, determine how it 
deals with the issue and at what pace. The 
commission may decide to deal with the issue on 
an area-by-area basis or according to the length of 
time for which any alleged neglect has taken 
place. It is for the commission to decide how best 
to progress this part of its new duty. I assume that 
it will take the decision on the basis of what it 
thinks is a manageable and achievable workload. 
In the first year of the commission taking on this 
new duty, we do not expect it to, by definition, act 
on every single case of neglect at the same time. 
As I said, it will be for the commission to decide 
how, in what way and at what pace it will work on 
neglect under the duty. 

Karen Gillon: That prompts the question, if we 
have no expectation of when neglect will be dealt 
with, why have the duty in primary legislation? Is 
there no timeframe for dealing with it? I accept that 
it will take a period of time to address neglect, 
probably even up to 10 years, but we have 
expectations about what should be achieved year 
on year so that we make crofting more attractive 
and tackle neglect. 

I turn to absenteeism. How will the commission 
identify someone who is not resident? Will it 

require to check physically the property or will it 
rely on local informers, so to speak? 

Roseanna Cunningham: With respect, the 
commission is in the process of dealing with 600 
absenteeism cases, so clearly it already knows of 
a huge number of them. As I said, the 
absenteeism initiative is under way, so we expect 
that by the time the duty comes into force, a large 
part of the current absenteeism hangover will have 
been dealt with. 

The commission will find out about absenteeism 
in many and various ways, including through the 
elected board members and assessors, and by 
way of changes in regulation and succession. All 
sorts of occasions trigger the commission’s 
awareness of absenteeism in terms of crofting 
ownership or tenancy. As I said, the commission is 
already clearly aware of a substantial amount of 
absenteeism, otherwise it would not have been 
able to embark on the absenteeism initiative. We 
asked the commission to tackle absenteeism this 
year, and it is in the process of doing so. 

John Scott (Ayr) (Con): I return to the costs of 
neglect, which Karen Gillon raised eloquently. I am 
concerned to note that in the financial 
memorandum, under “Costs to the Scottish 
Government”, the commission has already cost 
the Government around £3.8 million. A further 
£100,000 was allocated in 2009 to deal with the 
problems of absenteeism and neglect. As Karen 
Gillon said, the information that there may be up to 
8,000 cases of neglect to deal with, at £563 a 
head, came to us late in the day. We can argue 
about the figure—if there are 8,000 cases, that is 
£4 million; if there are 4,000, it is £2 million—but 
nowhere in the financial memorandum is 
allowance made for a figure on that scale. The 
committee was surprised to receive that 
information now, but the Government cannot have 
been surprised when preparing the bill and the 
financial memorandum to learn that there might be 
such costs to deal with. How has a potential cost 
of £4 million crept up on us and skelped us in the 
ears? 

Roseanna Cunningham: We have not seen 
the information to which you refer. 

John Scott: You introduced the bill. 

Roseanna Cunningham: You may wave your 
hands around, but currently we are unable to 
assess whether we agree with the figure that has 
been given. I reiterate what I have said: we are not 
expecting the commission to deal with 4,000, 
10,000 or however many cases—we do not know 
how many there are—within a year or two. Karen 
Gillon raised the issue of timescales. If I had said 
that we intended to impose a timescale on the 
commission, there would have been even more 
curious questioning about how on earth we would 
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ever be in a position to ensure that the 
commission complied with it. We are giving the 
commission some leeway, flexibility and freedom 
to decide the pace at which and the manner in 
which it proceeds. It may work on an area-by-area 
basis. 

John Scott: In the past three years, the 
commission has dealt with three cases. We are 
promulgating the possibility that there may be 
8,000 to deal with. Would you care to put a figure 
on what you expect the commission to deal with, 
based on what is affordable and reasonable, on a 
year-by-year basis? 

Roseanna Cunningham: I am not in a position 
to do that today. First, we do not know how many 
cases of neglect there currently are. We would get 
that information directly from the commission, but 
it is clear that at the moment it does not know the 
figure. Secondly, the commission’s plan will set 
out its annual expectations. It will be able to report 
to us annually on whether it is meeting those 
expectations. The freedom and continuing 
flexibility that we give the commission to manage 
its internal processes will allow it to pace its 
activity in an entirely manageable way. If it finds 
that initially it sets its expectations too high or too 
low, we will look to it to adjust those expectations 
accordingly. Until the number of cases of neglect 
has been identified, it will be extremely difficult to 
say how long the process will take and how much 
it will cost to fix the problem. 

John Scott: Last week, I described the financial 
memorandum—perhaps jocularly—as either a 
black hole or a blank cheque. You are telling us 
that you cannot tell us how many cases of neglect 
you expect there to be and what it will cost to deal 
with them. I am surprised and dismayed that the 
issue is being handled in that way. 

Roseanna Cunningham: With the greatest 
respect, this would be an interesting conversation 
to have if the commission had not existed before 
and we were setting it up on a blank sheet of 
paper. However, the commission exists, has 
processes, has staff and has resources to do the 
regulatory work on which it is to focus. We have 
removed the development function specifically so 
that it will be able to focus its resources entirely on 
the regulation of crofting; that is what it is being 
asked to do. 

The commission can submit a plan and will 
provide us with annual reports. If it wishes, it can 
proceed on an area-by-area basis. We can in a 
couple of years’ time, when the commission is in a 
better situation with regard to identifying the 
number of cases of neglect, consider on the basis 
of the commission’s plan for the proposed 
handling of those cases whether resources are 
necessary. That will be the appropriate time to 
consider that. I repeat that we know or do not 

know how many cases there are according to 
whether the commission knows or does not know. 
However, we do not believe that the current 
proposals require the extra resource that you are 
talking about, otherwise we would allocate extra 
resources long before they were required. 

11:15 
Bill Wilson (West of Scotland) (SNP): You 

obviously have not seen the supplementary 
evidence from the Crofters Commission. Section 
23 of its submission, which provides estimates of 
the number of cases, is couched in very general 
terms, such as, 
“It is extremely difficult to estimate the number of cases ... it 
is unclear how the Commission would identify potential 
cases ... As a guide it is estimated that” 

and 
“This suggests that the number of crofts potentially misused 
or neglected”. 

In other words, it is clear that the commission does 
not know exactly how many cases there are. 

Roseanna Cunningham: No, and that is 
evidence of the need to refocus the commission’s 
work on some of those concerns. Neglect is a big 
problem, and if it is not identified and addressed it 
becomes part and parcel of the long-term decline 
of crofting. 

Before the commission can establish how many 
cases it will have to deal with, it will have to 
establish the guidelines for how it will assess 
neglect. When it has done so, we will be in a 
better position to make estimates. 

The difficulty, of course, is that levels of neglect 
and absenteeism vary from area to area—there 
are much greater levels in some areas than there 
are in others. If we assess an area and find that a 
percentage of crofts suffer from neglect, we 
cannot just apply that figure to all the crofting 
counties. The commission will have to think 
carefully about how it makes that assessment. 
When the assessment is made and the work 
begins, the commission will have to establish—in 
its plan, and subsequently through its annual 
reporting mechanism—what is reasonable in 
terms of the way in which and the pace at which 
the identification process is carried out. We have 
not put a timescale on the process at this stage; 
we simply do not know, because the commission 
does not know. 

Elaine Murray (Dumfries) (Lab): You 
mentioned a couple of times that you are 
refocusing the work of the Crofters Commission, 
and that the development function has been 
transferred to Highlands and Islands Enterprise 
without any diminution in budget. Do you have an 
estimate for the cost to the Crofters Commission 
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of the development function? In other words, how 
much of its budget was spent on development? 

Roseanna Cunningham: About £100,000. We 
gave £175,000 to HIE, so that is the figure that we 
are talking about in relation to the budget for staff 
et cetera. 

We need to remember that the commission has 
a job to do internally to ensure that the refocusing 
works efficiently. This year might be interesting for 
the commission, because it has to get its 
processes in line so that when the legislation 
comes into force, it is in a better position to work 
as effectively as it can. 

Elaine Murray: So you anticipate that there will 
be some efficiency savings on top of the 
£175,000. 

Roseanna Cunningham: There is an 
expectation that there will be efficiency savings 
across the entire Government, as everybody is 
well aware. 

Elaine Murray: On a slightly different issue, you 
will be aware that Professor Jim Hunter gave 
evidence at an early stage, which contained some 
criticism of the bill. We asked him to come back 
and suggest alternatives for dealing with 
absenteeism, and he provided a written 
submission, in which he suggested that the issue 
could be tackled with the use of a financial 
penalty. He suggested, for example, that all crofts 
should be subject to an annual registration fee, 
which would be nominal for resident crofters but 
substantially greater—perhaps £1,200—for 
absentee crofters. Such a solution would, of 
course, still require us to define the term 
“absentee crofter”. What is your reaction to that 
way of dealing with absenteeism and neglect? 

Roseanna Cunningham: That might be 
phenomenally difficult to administer. We are trying 
to focus more on reducing absenteeism so that 
only those who have a good reason to be absent 
are absent. If someone has a valid reason for their 
absence, and they have agreed that with the 
commission, they will not be penalised. We hope 
that there will be no absentees at all. We want 
absenteeism to be managed out of the system by 
the commission through the absenteeism initiative.  

Jim Hunter’s proposal presumes continuing high 
levels of absenteeism, and suggests that the 
increased registration cost should be the 
disincentive. However, given that absentees might 
be outwith Scotland or the UK, I can see all sorts 
of difficulties in trying to implement that proposal. I 
assume that he is talking about people registering 
on the new crofters register. The difficulty with that 
is how the keeper would assess the cost of the 
register, in those circumstances. 

It would be better to tackle absenteeism head 
on. Ideally, the only absentee crofters will be those 
who have an agreement to be absent for good 
reason—we have already talked about what such 
reasons would be. 

Jim Hunter said many things that would 
probably strike horror into the hearts of many folk. 
I believe, for example, that he wants to do away 
with the distance rule, which would mean that 
every crofter would have to be physically resident 
on their croft. That would be an interesting rule to 
enforce. I am not sure that Jim Hunter has thought 
through how his proposals would be dealt with in 
practice.  

John Scott: As we have dealt with absenteeism 
in a fairly substantial way, I want to address 
neglect. 

The Crofting Commission suggests that 8,000 to 
10,000 of the 18,000 or so crofts are worked, 
which means that it is possible that 8,000 to 
10,000 are not worked and are, therefore, 
neglected. 

Given that less favoured area support scheme 
payments are diminishing, or are likely to diminish, 
according to evidence that we have heard—it is 
difficult to get into the Scottish rural development 
plan—how will you encourage those thousands of 
people who have hitherto neglected their crofts not 
to neglect them? How will you incentivise that 
work? Those crofts were never at any point 
regarded as viable agricultural or farming entities. 
As time goes on, the problems of distance from 
markets and peripherality remain. I cannot see 
how, in the real world, you will make people work 
crofts.  

Roseanna Cunningham: First, there are plenty 
of people who want to become crofters, so there is 
a demand that is not being met. At the moment, 
people cannot get crofts, even though there are 
crofts that are either tenanted by absentees or are 
not being worked. It is not the case that there is a 
load of crofts lying empty because no one wants 
them. Across all the crofting counties, there are 
people who want to become crofters. 

John Scott: Have you got a number for how 
many people want to become crofters? 

Roseanna Cunningham: No. Loads of people 
do not bother even to put themselves on to any 
waiting list, because they know that it is an almost 
pointless exercise. 

John Scott: It is just that you were very definite 
about there being a lot of people, so I thought that 
you might have a number. 

Roseanna Cunningham: If you look at specific 
reports from places such as Camuscross, you see 
the numbers of local people who want crofts. 
There are others from outside the crofting counties 
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who want to get into crofting, and there are people 
who never bother to register with the commission. 
I do not know the exact number of people who are 
officially registered as trying to get a croft, but we 
know that we could add to that number. 

There are empty crofts and neglected crofts, 
and there are people who want to become 
crofters. It is not the case that the crofts are all 
empty because people are walking away from 
them because they do not have the money to work 
them. A lot of crofts are treated as if they are 
second homes, which is a big issue that we need 
to tackle because it was never intended for crofts 
to be used in that way. 

There are means and mechanisms by which 
people can ensure that a croft is worked. We have 
set the commission a role to identify that and to 
establish people’s proposals and what can be 
done. Absentee crofters will be challenged 
strongly on what they are doing. 

John Scott: Where do you draw the line 
between an occupied croft and a worked croft? 
The Crofters Commission is definite about it, and 
there is an important distinction to be made. Some 
14,000 of the 18,000 crofts are occupied—which 
means that 4,000 are not—but that is different 
from those crofts being worked. 

Roseanna Cunningham: Of course it is. 

John Scott: A lot of people want to live in 
crofting areas, but do lots of people actually want 
to work crofts? That is the distinction that we need 
to make: we need to establish whether there are 
8,000 to 10,000 people—or the number 
commensurate with reducing neglect—who want 
to work those crofts. 

Roseanna Cunningham: Working the land 
means that the crofter or their family works or 
makes arrangements—with hard labour if that is 
considered appropriate—so that the croft is either 
cultivated or put to some other purposeful use. In 
the crofting counties, you can see crofts being put 
to all sorts of uses that would not necessarily have 
been in people’s minds 50 or, much less, 100 
years ago. I have spoken to a crofter who has 
turned his croft into what is, in effect, a small tree 
nursery, and there are crofters with polytunnels. 
Those are examples of crofts being put to 
purposeful use, which does not always mean that 
the person who is doing the work resides on the 
croft. Crofts being put to purposeful use is 
important, and it is important that people can 
sublet in order to achieve that. 

We still want to maintain a focus on ensuring 
that, as far as possible, there is a population in the 
communities, but that approach does not preclude 
crofts being put to purposeful use in other ways, 
which clearly happens now. Putting a croft to 
purposeful use in whatever way, shape or form 

means that the croft is not neglected or misused. It 
would be a mistake to assume that, because a 
croft is not occupied by a crofter, it is neglected or 
misused. It may be, but it may not. 

Liam McArthur (Orkney) (LD): As John Scott 
suggested, the motivations behind why people 
want to live in the crofting communities and take 
on a croft are many and varied. We have certainly 
picked up that there is unmet demand—although 
not to the extent that we can put a number on it—
and some of the evidence has suggested that the 
motivation is in the blood. 

I know that the bill does not directly relate to 
some of the issues that John Scott touched on, but 
we have heard evidence about concerns that the 
level of LFASS support for crofting areas is 
reducing. As you will know, the SRDP is a 
competitive bids system. While the money is going 
out, it looks quite healthy, but the fact that the 
funding is going in larger chunks to bigger projects 
means, by definition, that it is not going to smaller 
projects and initiatives, such as those in the 
crofting counties. As John Scott suggested, 
although there may be demand to get into crofting, 
there is among those who are actively crofting and 
those who are looking to get into it a common 
concern that the funding mechanisms are not 
meeting the needs of the crofting communities. 

11:30 
Roseanna Cunningham: LFASS is not entirely 

within my purview, as Liam McArthur probably 
realises. However, the Cabinet Secretary for Rural 
Affairs and the Environment has recently made 
announcements about refocusing it on areas that 
are considered to be fragile and peripheral. I know 
that there is a hill farms initiative; I suspect that a 
number of crofts would also come under that. I 
dare say that crofters would like more money. 

Liam McArthur: My point was specifically about 
the SRDP. When we had discussions during the 
budget process, the figures on SRDP expenditure 
that the cabinet secretary was able to roll out 
looked impressive, but when we scratched 
beneath them, it was clear that a number of big 
allocations had been made to sizeable projects. 
Those allocations were doubtless very beneficial, 
but they have meant that there was less money to 
go into smaller projects. 

Roseanna Cunningham: I can understand that. 
That issue is part and parcel of the on-going 
debate about the uses to which SRDP money is 
put and whether it would be better focused if it 
were parcelled out in smaller amounts to smaller 
ventures more widely across Scotland. However, I 
cannot debate that in discussing the Crofting 
Reform (Scotland) Bill; it is a much bigger issue 
that needs to be dealt with elsewhere. 
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We hope and believe that the next SRDP round 
will be a bit simpler to operate, which might make 
it more accessible to crofters who may have felt a 
bit locked out of it because of its complexity. I 
know that complaints are often made about that. 
We need to keep in mind that schemes are in 
place in the SRDP, under rural priorities funding, 
that are specifically for crofters. I think I am right in 
saying that Liam McArthur and I have 
corresponded on the on-going issue of the 
underspend in the crofting counties agricultural 
grants scheme. Again, that suggests that crofters 
are not accessing moneys that are currently 
available to them. That is an issue, but it needs to 
be dealt with separately. Liam McArthur and I 
have corresponded on it for a slightly different 
reason, but the underspend continues, although 
money is available for crofters. If people are 
looking for more money from different places when 
money that is already available is not being drawn 
down, that means that something slightly more 
complicated is going on that will not necessarily be 
fixed simply by adding more money to an existing 
pot of money. It is clear that the argument is 
slightly more complicated than is thought. 

Liam McArthur: I appreciate that some of what 
we are discussing may come under owner-
occupier and tenant issues. I will leave things at 
that. 

Elaine Murray: I refer the minister to section 20, 
in part 3 of the bill. On page 15, it is proposed that 
section 5B of the Crofters (Scotland) Act 1993 be 
substituted. Proposed new section 5B(4) states: 

“But where the crofter, in a planned and managed 
manner, engages in, or refrains from, an activity for the 
purpose of conserving— 

(a) the natural beauty of the locality of the croft; or 

(b) the flora and fauna of that locality, 

the crofter’s so engaging or refraining is not to be treated 
as misuse or neglect as respects the croft.” 

Who will decide that the natural beauty of the croft 
is such that it is okay not to use it, or about the 
flora and fauna? Is there a loophole? Somebody 
could say that they have seen a rare butterfly on a 
croft, and that could be an excuse for their not 
working it. Will an arbiter make such decisions? 

Roseanna Cunningham: If any crofter saw a 
rare butterfly on their croft, they would need to 
contact the commission and talk to it about how 
the matter would be handled. It would not be 
enough for a crofter to pop up and say, “No, this 
isn’t neglect. It’s just me allowing what is 
happening for conservation purposes.” They would 
have to show a planned conservation process and 
that they were not simply turning their back on 
other activities. The commission would need to be 
satisfied that what it saw was planned and 
managed. 

Bits of SRDP money may be available for some 
such ways of planning and managing things, but it 
will not be—as Simon Fraser suggested—an easy 
way for crofters to abandon their crofts. That 
section might look like a loophole but it ain’t. We 
make that clear. 

Elaine Murray: Crispin Agnew suggested that 
an external body such as Scottish Natural 
Heritage should approve the approach.  

Roseanna Cunningham: I presume that SNH 
would have to be involved: the minute somebody 
saw something that they genuinely thought was a 
rare butterfly for example, SNH would be 
extremely interested in knowing about it. SNH 
would be able to identify more clearly what might 
or might not be on the croft and advise whether we 
were talking about something that was genuinely 
rare and required conservation. 

Elaine Murray: Andrew Thin was a bit 
concerned about the resource implications for 
SNH if it was required to approve a crofter’s plan 
for conservation. He suggested something not 
dissimilar to what you describe, but perhaps his 
suggestion makes the situation clearer. He 
proposed that the bill should require crofters to put 
their crofts to purposeful use and that it should 
place a statutory duty on the crofting commission 
to publish and keep up to date guidelines on what 
it considered to be purposeful use. Would that be 
a helpful amendment to make it clear that there 
was no loophole? 

Roseanna Cunningham: We already have a 
definition of using the croft, which talks about 
“purposeful use”. That phrase can encompass 
conservation use, of course. The officials might 
not be happy about it, but I have no great 
objection to saying that purposeful use may 
include conservation. However, we have to be 
careful because the moment we start listing things, 
lawyers tend to look at what has not been listed 
and say that it must be allowed if we have not 
listed it. We would have to be very careful about 
how any such amendment was framed. 

Elaine Murray: It could be in the form of 
guidance rather than in the bill. 

Roseanna Cunningham: It could be. There 
would be nothing to prevent us from doing that. 
The loophole has existed that allowed people to 
wander off and say that they were doing so for 
conservation reasons without any requirement for 
them to give evidence that that was really what 
was going on. We are now saying that the 
commission will have to endorse that approach as 
being legitimate and that, if a crofter wants to do 
that with their croft, the onus will be on them to 
establish for the commission that there is a case 
for conservation. I guess that going around with a 
book of British butterflies will not be sufficient. 
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Iain Dewar (Scottish Government Rural 
Directorate): I clarify that it is possible for a crofter 
to refrain from activity at the moment if it is for the 
purpose of conservation or to preserve the 
landscape of an area, but there is no requirement 
to demonstrate that that is planned and managed 
activity. That is the loophole that exists. In the bill, 
we tighten up the requirement so that a crofter 
cannot simply say that they are not doing anything 
on the croft because they are preserving a certain 
butterfly’s natural habitat or the landscape; they 
will have to demonstrate that it is planned and 
managed activity. If they are able to demonstrate 
that, the commission will not pursue it any further. 

John Scott: The minister said—I think that 
these were her words—that a kind of plan would 
be necessary. Andrew Thin definitely thought that 
there would need to be a management plan, and 
any agricultural scheme in which I have ever been 
involved has required some sort of plan to be 
approved by the department of agriculture, or 
whatever it is called nowadays. I am still unclear 
as to how the Government will make certain that 
the current loophole is closed. 

Roseanna Cunningham: The commission will 
have to endorse the plan. People will not simply 
be able to decide unilaterally to do that without 
getting— 

John Scott: Will that happen by word of mouth? 
Will somebody go to the commission and say, 
“This is what I am doing,” or will they have to 
produce— 

Roseanna Cunningham: The commission will 
make a decision about how to deal with that 
aspect of what we are asking it to do. The 
commission might ask for evidence that something 
is rare or that there is outstanding natural beauty, 
and it might ask the person to say how they will 
look after the area for that purpose. The 
commission will have to make up its mind about 
the most appropriate way for a crofter to justify the 
decision. We are not telling the commission that it 
must take a certain approach. The commission will 
develop for itself what it thinks is the most 
appropriate way of handling the matter. That might 
or might not include a reference by the 
commission to SNH, or the commission might ask 
the crofter to say what information he has had 
from SNH. The commission can choose which 
way to do it. However, the commission will be 
required to satisfy itself that the process is planned 
and managed. It will not simply turn its back and 
walk away. 

The Convener: We have covered that issue 
sufficiently. We move to owner-occupier crofters. 

Peter Peacock (Highlands and Islands) (Lab): 
The bill proposes to equalise the responsibilities of 
owner-occupier crofters with those of tenant 

crofters. When your officials gave evidence, they 
indicated that consideration is being given to the 
potential for equalising rights, so that, for example, 
access to grants would be equalised. Has that 
consideration been concluded? Is it the intention 
to equalise access to grants for owner-occupiers 
and tenants, or has that still to be resolved? 

Roseanna Cunningham: At present, owner-
occupiers can access crofting agricultural grants, 
but they are subjected to a means test to which 
tenant crofters are not subjected. We propose to 
amend the crofting counties agricultural grant 
scheme—CCAGS—to treat them equally. That is 
a definite decision. Similarly, we propose to allow 
tenants of owner-occupiers on short leases to be 
treated in the same way as subtenants. We have 
already decided to do that, but that is in the 
context of CCAGS, rather than the bill. 

Peter Peacock: That is helpful, but will you 
clarify whether everybody will be means tested? 

Roseanna Cunningham: No—owner-occupiers 
will be means tested. 

Iain Dewar: Owner-occupiers are means tested 
at present, but tenants are not. The proposal is to 
treat them equally. 

Peter Peacock: If owner-occupiers currently 
have access and are means tested, what will 
change? 

Roseanna Cunningham: Owner-occupiers will 
be treated equally with tenant crofters and will not 
be means tested. 

Iain Dewar: Yes. They will not be means tested. 

Peter Peacock: Right. That is what I was trying 
to establish. Will the budget grow correspondingly, 
or will the increased pressures have to be met 
from within the existing budget? 

Iain Dewar: As the minister said, the CCAGS 
budget is underspent, so there is capacity in it. On 
the other proposed changes to CCAGS, the 
Government’s response to the Shucksmith inquiry 
indicated that it would provide an uplift for new 
entrants into crofting. If memory serves me right, it 
is a 10 per cent uplift for new entrants. 

Roseanna Cunningham: That has been 
agreed. 

Iain Dewar: So, there are other components of 
the changes that we propose to CCAGS, in 
addition to equalising access for tenants and 
owner-occupiers. 

Peter Peacock: That is helpful. I have a 
question on the principle of equalisation between 
tenants and owner-occupiers. It is widely, although 
not universally, held that people currently remain 
as tenants because of the preferential access to 
the grant scheme. If that access is to be 
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equalised, there will be less reason for people to 
remain tenants. That causes concern. For 
example, the Aiginis grazings committee said: 

“The Committee is fundamentally opposed to any loss of 
distinction in legislation or in the grant schemes, which 
would lead to the equalisation of status between tenant 
crofter and the Owner Occupier. If the distinction is not 
retained and equalisation occurs, the historic tenanted 
system achieved in the 1886 Act will come to an end which 
would be a gross betrayal of our inheritance.” 

The quotation exemplifies people’s worry. Why 
would a crofter remain a tenant if tenants and 
owner-occupiers had equal access and obligations 
under the crofting system? Over time, the 
proposed approach has the potential to bring to an 
end or reduce significantly the tenanted system, 
which is where the origins of crofting lie. 

11:45 
Roseanna Cunningham: That might have been 

a reasonable argument at the time when the right 
to buy was introduced, but to be honest I am not 
sure that it is an overwhelming argument for 
maintaining the distinction. We regard owner-
occupiers, as well as tenants, as crofters. All 
tenants can choose to become owner-occupiers at 
any time. We were set on that road as soon as the 
right to buy was introduced. 

I said that we are considering equalising access 
to grants. It is the view of the Government that 
tackling issues such as absenteeism and neglect 
is more important than ensuring that crofters 
remain tenants, particularly given that the right to 
buy was introduced as far back as 1976. We can 
debate that point. In a sense, you are reopening 
the debate on the right to buy. 

Peter Peacock: The pragmatic argument is that 
a number of people have remained tenants 
because of the system of access to grants, and if 
the system changes there will be a greater 
incentive to become an owner-occupier. The 
underlying concern is that the approach might lead 
to the free market in crofts to which many people 
in many parts of the Highlands and Islands are 
very much opposed. Part of the policy intent of the 
bill would therefore be defeated. That is the 
argument. 

Roseanna Cunningham: Let me turn your 
argument on its head. In my view, if we were trying 
to maintain tenancies as opposed to owner-
occupied crofts we would have to reconsider the 
whole set-up around the right to buy. I know that 
some people want the right to buy to be brought to 
an end, but I am not sure that ending the right to 
buy would be more popular than any other 
decision about crofting that we might make. 

We have chosen to focus on absenteeism and 
neglect, which we think are the biggest threat to 

crofting in Scotland. There is an interesting debate 
to be had about whether owner-occupiers and 
tenants should have equal rights, but my biggest 
concern is to tackle absenteeism and neglect. If 
that means that more tenants choose to buy, 
those tenants will only be exercising the right that 
they were given by a Labour Government in the 
1970s. The right-to-buy legislation exists and we 
cannot make a decision on every potential crofting 
reform on the basis of whether it will increase the 
number of people who choose to buy. 

Peter Peacock: I want to be clear about your 
policy position. Are you quite relaxed about 
movement from a tenancy-based system to more 
owner occupation, if that is a consequence of the 
bill? 

Roseanna Cunningham: I am not relaxed 
about absenteeism and neglect— 

Peter Peacock: That was not the question— 

Roseanna Cunningham: The right to buy was 
brought in by a Labour Government some 35 
years ago. That is the legislation that exists in 
respect of whether crofters can choose to buy. We 
have decided that we will not interfere with the 
right-to-buy legislation. 

Peter Peacock: But, with respect, that was not 
my question. I think that you said earlier— 

Roseanna Cunningham: I know what you are 
trying to do, Mr Peacock. You are trying to put 
words into my mouth. I am being very careful in 
not allowing you to do that.  

Peter Peacock: No. I am not trying to do that. I 
think that you already said those words. I simply 
want to ensure that I have got them clear. You 
said earlier that the prime concern of the 
Government was not more people moving from 
tenancy to owner occupation— 

Roseanna Cunningham: They are exercising 
the right to buy that a Labour Government gave 
them and that we have chosen not to interfere 
with. 

Bill Wilson: Concern about the right to buy 
relates in part to speculation. The concern is that if 
more people can buy their crofts, they may be 
more inclined to speculate on the value of the 
croft. A more vigorous pursuit of absenteeism may 
reduce the risk of speculation, but that will depend 
on how absentees are pursued. What are your 
thoughts on that? I hope that I have made clear 
my question. 

Roseanna Cunningham: I am not quite sure 
where you are coming from. 

Bill Wilson: Let us imagine a situation in which 
the commission is pursuing vigorously an 
absentee and the individual tries to delay the 
process by saying, “I want to see if I can get 
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£30,000”—or £40,000 or £50,000—“for this croft.” 
We may reduce the risk of speculation if we 
enable the commission to say, “No. You have only 
a short period of time. After that, we will ensure 
that the croft is taken over by a tenant.” On the 
other hand, if the individual can hold up the 
process indefinitely— 

Roseanna Cunningham: Let us not forget that 
the potential for financial reward is what drove 
some people into owner occupation in the past. 
People speculated to see what they could get out 
of a croft. Another part of the bill deals with 
speculation. It will strengthen the commission’s 
position in terms of the planning process and 
decrofting. There is also our intent to deal with the 
Whitbread loophole. In effect, there is another side 
of the coin, which may disincentivise those who 
intend to use owner occupation to realise what has 
hitherto been seen as a possibility, which is to 
make a considerable amount of money from the 
sale of a croft. 

Iain Dewar: The bill proposes pursuing 
absentee owner-occupiers as well as absentee 
tenants. For as long as the land remains under 
crofting tenure, the simple exercise of the right to 
buy will not absolve someone of their 
responsibilities; it does not automatically remove 
the land from crofting tenure. The land remains 
under that tenure along with the responsibilities 
that are associated with such tenure. The land is 
removed from crofting tenure only when it is 
subsequently decrofted or resumed.  

Bill Wilson: The definition of an “owner-
occupier crofter” in the bill suggests that it is 
intended that that would be an individual, but one 
can imagine circumstances in which a croft is left 
to siblings—in other words, the inheritor would not 
be an individual. I refer to proposed new section 
19B(1)(b)(ii) on page 16—don’t you just love these 
references? 

Roseanna Cunningham: It refers to a “person”. 

Bill Wilson: Yes. What happens if a crofter’s 
successor in title is not an individual but siblings? 
Which owner-occupier crofter is subject to the 
duties? Does the owner-occupier have to be a 
“person”? 

Iain Dewar: Heather Wortley might like to 
answer that, minister.  

The Convener: As the legal person, she is 
answerable— 

Roseanna Cunningham: My advice is that the 
legal person does not have to be a human being. 
[Laughter.] I am being a little cautious in what I 
say. 

Bill Wilson: So it could be your favourite form 
of sheep. 

Roseanna Cunningham: No; this is a slightly 
different issue.  

The Convener: Please explain, Heather. 

Heather Wortley (Scottish Government Legal 
Directorate): The legislation is not entirely clear or 
consistent on when the reference is to one natural 
legal person and when it is not. We are looking at 
that. There are instances in which the legislation 
refers specifically to “a” natural legal person— 

Roseanna Cunningham: You are referring to 
existing legislation. 

Heather Wortley: Yes. We are looking at the 
matter in advance of stage 2. 

Bill Wilson: Obviously, the matter is relevant to 
issues such as voting. What would happen if 
siblings inherited a croft but there was only one 
vote? 

Elaine Murray: During the discussions on the 
Marine (Scotland) Bill, I referred to a statutory 
instrument that indicated that the singular includes 
the plural and vice versa, and the masculine 
includes the feminine and vice versa.  

Roseanna Cunningham: I remember that.  

Bill Wilson: The problem is the issue of who is 
responsible for the various bits and pieces— 

Roseanna Cunningham: Heather Wortley’s 
point was that the existing legislation has not 
always been clear, from one act to another, about 
exactly what is meant. Whatever the outcome on 
voting, there will be only one vote. If you are 
talking about a sort of joint tenancy, that does not 
happen between husband and wife and, in my 
view, it will not happen between siblings. There 
will still be only one vote.  

Bill Wilson: Is the issue of leaving the croft to 
siblings one that needs to be clarified at a later 
date? I suspect that you will be unable to give me 
a quick answer to that.  

The Convener: I think that the answer is yes.  

Roseanna Cunningham: I can provide some 
clarification. However, it has always been one 
individual who assumes the role of the crofter. We 
had a separate debate about the numbers of men 
and women. A lot of crofters will have been 
husbands and wives, among whom one chose to 
be the registered crofter. 

The Convener: We need to move on, and 
perhaps get some clarification on that.  

John Scott: To finish off on that point, I would 
have thought that partnerships or entities would 
also need to be accommodated. Groups of people 
may well take a tenancy.  
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On tenancies, the bill provides a new power for 
owner-occupier crofters to let their croft for up to 
10 years without creating crofting rights. Rather 
engagingly and perhaps rather dramatically, 
Professor Hunter described that proposal as 
“bizarre” and said that it  
“should not be touched with a bargepole.”—[Official Report, 
Rural Affairs and Environment Committee, 20 January 
2010; c 2311.]  

What are your views on that, minister? 

Roseanna Cunningham: In most of his 
evidence, Jim Hunter was being deliberately 
provocative and apocalyptic in his interpretation of 
the issues. Subletting happens now, and it is a 
useful tool in tackling absenteeism. I am not 
entirely sure why Jim Hunter should feel so 
strongly about it. Formally or informally, it is what 
happens in a lot of cases.  

John Scott: So you think that the new power is 
a good idea.  

Roseanna Cunningham: I think that it is an 
appropriate tool in tackling absenteeism.  

Bill Wilson: I can see the logic of the proposal, 
but is there a risk that we could have an individual 
on rolling, 10-year, short-term leases and none of 
the long-term security that we expect from crofting 
tenure? 

Roseanna Cunningham: That is not the 
intention. If that began to emerge, we would 
probably be slightly concerned. The scenario of 
rolling 10-year leases is not the intention.  

The Convener: We move on to the reletting of 
crofts. 

Liam McArthur: We have touched on the 
issues of absenteeism and neglect. In section 26, 
the bill sets out the procedures for terminating a 
tenancy where there is a failure to meet the 
residency or purposeful use requirements. It would 
be useful to know what your expectations are for 
that part of the bill, and whether the crofts that 
may become available through that procedure 
would be directed to new entrants to address the 
unmet demand for crofting tenancies that we 
discussed earlier.  

12:00 
Roseanna Cunningham: In the case of a 

tenant crofter, the commission would make an 
order terminating the tenancy and declaring the 
croft vacant. The landowner would then be invited 
to submit a letting proposal, and it would be for the 
landowner to decide who was potentially an 
appropriate tenant. In a sense, the same approach 
would be taken to owner-occupiers. The 
commission would declare the croft vacant and 
invite the owner-occupier to submit a letting 

proposal. Failure to submit a proposal would result 
in the commission proactively chasing a letting 
proposal. 

In such circumstances, I think and hope that 
potential new crofters would be among the people 
whose names were put forward. Of course, we 
cannot mandate that. Given current advice, we 
have not included a specific requirement that, for 
example, one name in every three should be that 
of a new crofter. I suppose that in theory it would 
be possible to consider doing that, to try to 
maximise the potential for new crofters. 

Liam McArthur: Do you envisage obstacles for 
new entrants? An issue that has cropped up is 
financing and viability. The croft entrant scheme 
was closed to new applications a couple of years 
ago and Highlands and Islands Enterprise has 
suggested that it would be beneficial to kick-start 
the process, perhaps through SRDP funding. 
Have you considered such ideas, or are you 
prepared to do so? 

Roseanna Cunningham: The issue of new 
entrants to crofting—as with new entrants to 
farming—is of constant concern and we are trying 
to seek the means to address it as effectively as 
we can do, although the middle of an economic 
recession is not the time that we would choose to 
do so. 

Liam McArthur: On farming, we have 
established that whatever the demand from new 
entrants, they have not been able to go into it. 

Roseanna Cunningham: They cannot get on 
the ladder. I am not sure that the situation in 
crofting is quite as bad as that. There is 
considerable demand, notwithstanding people’s 
knowledge of the current circumstances. I would 
be concerned if I thought that people were being 
deliberately excluded because they would be new 
crofters. We must remember that many potential 
new crofters are people who already live in the 
crofting communities and want to take over an 
empty croft. Such people are well aware of the 
circumstances of crofting. 

Liam McArthur: When we took evidence in 
Caithness and Sutherland, we heard that 
appearing desperate to get one’s hands on croft 
land is the most likely way of being excluded from 
doing so by landlords who go to some lengths to 
ensure that vacant tenancies are passed on to 
someone else. Are you prepared to consider a 
system in which a list of potential tenants would 
include new entrants? 

Roseanna Cunningham: My mind is certainly 
not closed to that. I sound a note of slight caution 
about the situation that you described, in that 
people who are desperate to get their hands on 
croft land are not necessarily first-time crofters. I 
do not know the circumstances of specific cases, 
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but if it was alleged that a landlord would not let to 
people who were strongly desirous of becoming 
crofters or having the land, I would need to know 
what was in the landlord’s head, because they 
might be excluding existing crofters from getting 
more land and favouring people who were not 
already crofters—I simply do not know. Such 
stories can be apocryphal. The evidence does not 
always turn out to be as accurate as people 
imagined that it was, when it is all mined out. 

The Convener: We will move on to regulating 
development on croft land. 

Alasdair Morgan (South of Scotland) (SNP): 
Minister, in an answer to Bill Wilson you referred 
to a proposal to reinstate what was thought to be 
the law, before the Land Court made a contrary 
decision, to allow the crofting commission to 
refuse to decroft land for which planning 
permission has been granted. It has been 
suggested to us that there is a slight tension there, 
because the planning committee, which grants 
such permission, is democratically elected—the 
commission will be only partly democratic.  

Two alternative suggestions have been made. 
One is that the commission should be a statutory 
consultee on any planning application that is 
against the development plan. The other 
suggestion, which is a bit more radical, is that croft 
land would have to be decrofted before a planning 
application could be made. Do you have any 
thoughts about either of those suggestions? 

Roseanna Cunningham: It is worth 
remembering that someone may apply for 
planning permission to develop on land that they 
do not own. The simple fact of getting planning 
permission does not of necessity mean that the 
development will ever take place. 

Such cases occur, and the situation that has 
pertained up to now is that, because of the court 
case that you mentioned, the Crofters Commission 
has felt obliged to decroft land once planning 
permission is granted. The court case effectively 
said that, but we are saying that that is not the 
case. That will not prevent the development from 
going ahead; it will mean only that if the 
commission refuses to decroft, whatever someone 
chooses to do will remain on crofting land, for 
which the various rules and regulations about 
crofting will still apply. Therefore, if someone built 
their eight-bedroom boutique hotel—or whatever 
the plan was—it would still be on crofting land. It 
would still come under the clawback provisions, 
which we are talking about extending to 10 years 
instead of five. Some of the speculative projects 
become less attractive, and we are hoping by that 
means to close some of them down. 

It is always worth remembering that planning 
permission does not necessarily mean that a 

development will take place. The local authority 
looks purely at the planning aspect; it does not 
necessarily look at the tenure of the land and 
whether the applicant owns the land. By making 
the commission a key agency, we expect that 
there will be better co-ordination between the local 
authority and the commission and that, when the 
commission identifies crofting communities in 
which there are significant issues, it will work far 
more proactively with local authorities on the 
relevant local plans. 

At some point this year, I hope to get all the 
relevant individuals round the table to talk through 
some of the issues, what the legislation means 
and how they will handle it. 

Alasdair Morgan: A related point that was 
made to us in Shetland was that it is often inby 
land, rather than common grazing land, that is 
zoned for housing. One reason that was 
suggested to us is that it is more energy efficient 
to build houses on areas of inby land because 
they are in better locations—they are south facing 
and get more sun. Those are, of course, exactly 
the same conditions that make them the better 
land for farming, so there is a tension. Some 
people suggested that there might be a 
presumption against development on inby land 
and crofts. 

Roseanna Cunningham: That is one thing that 
I would expect the commission to discuss 
proactively with local authorities and that I would 
want to discuss when I have everyone around the 
table. We should be doing what we can to protect 
the more valuable croft land and ensure that any 
development that is considered by everybody to 
be appropriate—depending on what it is, the 
provision of extra housing can be considered to be 
extremely important—should take place on non-
croft or lower-quality land. Again, that will need to 
be part of the commission’s proactivity with local 
authorities and part of the discussion that I have 
with it about how it proceeds. 

Bill Wilson: Simon Fraser noted difficulties with 
crofting and succession, which I will roughly 
explain. When a crofter leaves no will or leaves a 
will in which the bequest is technically invalid, the 
procedure is that an application must be made to 
the commission and intimated in the local press, 
even when the applicant is the surviving spouse. 
Mr Fraser considered that to be intrusive and 
rather unnecessary. Do you intend to address that 
in the bill? 

Roseanna Cunningham: No, we are not really 
considering that. As is obvious, inadvertent 
intestacy is not confined to crofters—it is a bigger 
legal issue. The most important piece of advice for 
anyone is to ensure that they have made 
appropriate plans. In such circumstances, it is best 
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to seek legal advice, to ensure that the right thing 
is done. 

Bill Wilson: If I recall correctly, the point was 
that although advertising is unnecessary under 
agricultural law, the relevant crofting law is slightly 
different from that for other land ownership 
situations. Tidying some aspects would not be 
difficult. 

Roseanna Cunningham: I appreciate Simon 
Fraser’s attempt to use the bill to fix his individual 
problems. We are considering tidying small 
aspects, but I am not sure whether the bill will fix 
the bigger intestacy issue that he raises. I ask 
Heather Wortley to talk about the technical stuff. 

Heather Wortley: Paragraph 2 of schedule 2 to 
the bill will amend the Succession (Scotland) Act 
1964 to restrict the circumstances in which the 
commission’s consent is required to a transfer on 
intestacy, so the consent procedures and hence 
the notification procedures will no longer apply to 
all transfers on intestacy. The procedures will be 
restricted to what is in effect a relet and will not 
apply to a transfer to the spouse. 

Peter Peacock: Sir Crispin Agnew raised an 
issue about the commission’s tribunal status, to 
which the minister referred in last week’s 
evidence. As I understand it, he argued that 
because Crown immunity will be removed from the 
commission, it will no longer be appropriate for the 
commission to have tribunal status. That raises 
two questions. Why is Crown immunity being 
removed? What is the policy logic behind that? 

Roseanna Cunningham: Having heard Crispin 
Agnew’s evidence, we are considering the 
position. We will examine that aspect, because 
what he said was compelling. 

Peter Peacock: That may be—the legal 
arguments are intricate. I presume that there was 
a reason for the commission to have Crown 
immunity and to be a tribunal. That must have 
some logic. Do you intend to consider removing 
that status or will it be kept? 

Roseanna Cunningham: We are trying to 
establish what the logic—if there was any—might 
have been, because that is not entirely clear. The 
answer might simply be that it was one of those 
times when people started a list on which 
something was inadvertently included. 

Peter Peacock: Are you referring to the 
Crofters (Scotland) Act 1955? The status dates 
from that time. 

Roseanna Cunningham: That is when the 
commission became a tribunal or was referred to 
as a tribunal. 

Peter Peacock: I am probing because we had 
an exchange last week about the importance and 

value of the hearings procedure that the 
commission operates. I understand that hearings 
take place under the tribunal status, so I am 
concerned that a threat to the tribunal status might 
threaten hearings or the status of decisions. I am 
concerned that the matter has arisen late and I am 
anxious about the implications. 

Roseanna Cunningham: I, too, am concerned 
that the issue has arisen late, but we are 
proactively examining it, having listened to Crispin 
Agnew’s evidence. We need to consider the 
original logic—if it existed—and whether it applies. 
We also need to consider the implications of 
removing the status. I am trying to say that we are 
not closed to removing it, but you are right that we 
must be careful not to take it away superficially 
and to avoid an unforeseen consequence. 

12:15 
Peter Peacock: Let me be clear. Are you 

saying that you are considering the issue not 
necessarily with a view to doing away with tribunal 
status but with a view to establishing whether 
tribunal status needs to be maintained? 

Roseanna Cunningham: As I said, we must 
first establish what the logic was to start with. 

Peter Peacock: That was helpful. 

The Convener: Are the powers in section 32 to 
make preconsolidation modifications to 
enactments on crofting appropriate, given that 
they appear to allow substantive changes to be 
made to crofting law in future without full 
parliamentary scrutiny? The Government has 
agreed to remove similar powers from the 
Interpretation and Legislative Reform (Scotland) 
Bill. 

Roseanna Cunningham: We think that a 
special case can be made in respect of crofting. 
Crofting legislation is complex and cumbersome, 
as we know, and, where appropriate, it should be 
dealt with in the fashion that is proposed. That 
view was reiterated during the consultation. I am 
content that what is proposed is appropriate, given 
the circumstances of crofting. 

Bill Wilson: Schedule 2 to the 1993 act 
contains a set of standard conditions of croft 
tenancy. Condition 11 provides a right for 
landlords to enter crofts to inspect improvements, 
including buildings, which might include the 
crofter’s dwelling-place. The crofter might have 
built their own house, which would have nothing to 
do with the landlord, but the landlord could insist 
on their right to enter and inspect the crofter’s 
home. That seems intrusive. Are you considering 
exempting the dwelling-place from the right of 
inspection by landlords? 
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Roseanna Cunningham: All landlords pretty 
much have the right of entry, whether we are 
talking about crofting or not. I might be wrong 
about that, and it is a long time since I studied that 
aspect of law, but my recollection is that most 
tenancies, crofting or otherwise, include such a 
clause. How often the right is exercised is a 
separate matter entirely. 

Bill Wilson: The difference is that normally a 
landlord would own the building, whereas a crofter 
might have built his own home. Although the 
landlord had never had anything to do with the 
house, which was an improvement by the crofter, 
he could enter it and insist on inspecting it, even 
though he had no reasonable right over it 
whatever. 

Roseanna Cunningham: That is the current 
position. If the committee thinks that it is not 
appropriate, it can make a recommendation in that 
regard. However, we should be careful, because 
there might be valid reasons why a landlord 
required to inspect the house from time to time. 
For example, the landlord might be worried about 
an activity that was taking place within the four 
walls. 

I do not know how often the issue arises. We 
have not considered changing the approach, 
because we have had no representations from 
people who want us to do so. That suggests that 
the issue has not caused any difficulty. Landlords 
across the board usually have such a power, and I 
am not aware of abuses that require to be 
corrected. 

Bill Wilson: We have had one complaint. We 
can come back to the issue. 

Iain Dewar: I think that I am right in saying that 
statutory condition 11 provides for a right to enter 
the croft. I am not sure that that includes houses. 

Bill Wilson: We know of at least one case in 
which a crofter strongly objected to the landlord 
entering their house but nonetheless had to leave 
the house and allow the landlord to enter it. 

Roseanna Cunningham: We have had no 
communication of any such abuses or complaints. 
The issue was not raised during the Shucksmith 
inquiry or the consultation in respect of the bill. I 
would be concerned to have evidence that it is an 
issue about which people are genuinely unhappy. 
No such concern appears to have been 
expressed. 

Bruce Beveridge (Scottish Government 
Rural Directorate): In the case that Bill Wilson 
mentioned, the issue might be whether it was 
legitimate for the landlord to require entry to the 
croft house. He might have done it, but was he 
entitled to do it? 

Bill Wilson: Apparently he was—that is the 
legal advice that we have had. 

Bruce Beveridge: Really? 

Roseanna Cunningham: The issue has not 
been raised at any point during any of the 
consultations in respect of crofting legislation. If 
what Bill Wilson described is happening, I would 
need to know more about why and in what 
circumstances, and I would need to know whether 
there is serious concern about abuse before I 
made a definitive statement on what should be 
done. 

The Convener: l do not think that we had legal 
advice on the matter—I just wanted to correct that. 
We can discuss the issue further. 

I thank the minister and her officials for 
attending the meeting. If issues occur to you after 
the meeting that you want to share with the 
committee, please write to the clerks, if possible 
by Monday 22 March. 

That concludes the public part of the meeting. I 
thank everyone in the public seats for attending. 

12:21 

Meeting continued in private until 13:02. 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

CORRESPONDENCE FROM THE SCOTTISH GOVERNMENT 
 
I refer to Lori Gray’s email of 15 March 2010 and your email of 17 March 2010 
in which you sought clarification on four issues following the Minister for 
Environment’s evidence to the Rural Affairs and Environment Committee.  
The annexe to this letter provides answers to these questions and I hope that 
they will aid the Committee’s consideration of this Bill. 
 
At the Committee’s meeting on 20 January, I also undertook to provide draft 
Regulations that would implement the proposal to hold elections to the 
Crofting Commission. I also enclose these with this letter. There are two 
important points to note about the draft Regulations. 
 
Firstly, the draft Regulations make provision for a First Past the Post election, 
although this is not agreed Government policy.  The Government has not yet 
reached a view on the most suitable system of election to the Crofting 
Commission and the Minister for Environment has invited the Committee to 
indicate its view on this matter.  However, for the purpose of providing 
complete and workable draft Regulations for the Committee to consider, the 
draft Regulations makes provision for a First Past the Post election. 
 
The second important point to note is that the draft Regulations do not 
currently make any provision for electoral offences.  The Government is aware 
that the report of the Subordinate Legislation Committee on the Crofting 
Reform Bill highlights the absence of any provision to make Regulations for 
offences under the power in Schedule 1, Paragraph 7(1) of the Bill.  It is the 
Government’s intention to amend the Bill at Stage 2 to provide for this and, 
therefore, any Regulations brought before Parliament under this power would 
include electoral offences similar to those found in other legislation relating to 
the conduct of elections.   
 
I would also like to take this opportunity to re-affirm the Government’s position 
in relation to the resourcing of the proposed duties in the Bill.  There is no 
reliable way of estimating how many of the 18,000 crofts are actually in a state 
of neglect.  The Crofters Commission's submission provided a rough estimate 
that around 8-10,000 crofts are “worked”, although there is no way of telling 
how accurate that is or to what extent crofts are “worked”.  The estimated 
figure of £563 in their submission relates to the costs of dealing with a 
confirmed case of misuse or neglect.  To assume that every croft that is not 
“worked” is in a state of neglect and will require full enforcement action is 
highly unreliable and lacks any basis in fact. 
 
Since 2007, the Commission have had 2 cases of neglect reported to them, 
one of which was incompetent.  Under the Bill, the Commission will have a 
duty to act where it is aware of cases of misuse or neglect.  The extent to 
which it actively identifies cases of neglect and misuse will depend on the 
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resources they have at their disposal.  The Commission's own submission 
recognises this and they have not made any request for additional resources. 
 
The Government has already freed up £100,000 of resources for the 
Commission to focus on tackling absenteeism by transferring crofting 
development to Highlands and Islands Enterprise and providing separate 
resources for that. The Commission are also continuing to drive out 
efficiencies by reviewing their business processes and the Bill will assist in 
this by removing all of the “special conditions” they currently have to take into 
account when considering regulatory applications. Letters have already been 
issued to almost half of all known absentees and it is considered that, by time 
these duties come into force, they will have dealt with a large proportion of 
cases of absenteeism. This will allow them to turn their attention to taking a 
more proactive, step-by-step approach to identifying and tackling neglect. 
 
The Government is determined to address the issues of absenteeism and 
neglect through the Bill and to provide the resources necessary for the 
Commission to fulfil its duties. It has already started work on this and 
considers that a sustained effort to tackle these issues will result in stronger 
crofting communities.    
 
Iain Dewar 
Crofting Bill Team Leader 
Rural Communities, Rural Directorate.     
 
23 March 2010 
 
 

QUESTIONS ON CROFTING REFORM (SCOTLAND) BILL 
 
Clarification on advertisements for regulatory applications and proposal 
to enable these to include notification of registration to Crofting 
Register. 
 
At present applications to obtain the Commission’s approval or consent to a 
number of regulatory actions have to meet the requirements as set out under 
section 58A of the Crofters (Scotland) Act 1993, as amended.  Under 
subsection (3) a person making the application must give public notification of 
it.  The requirements of public notification are set out in section 55A of the 
1993 Act, as amended, and require a notice to be published “in appropriate 
form in one or more newspapers circulating in the district in which the croft or, 
as the case may be, common grazing to which the application relates”. 
 
Many of the proposed trigger points for first registration relate to the “making 
of an application for consent”.  Therefore, the Government is considering the 
potential to allow for the notice informing the public of a regulatory application 
to include notification of the registration of a croft as, in many cases, both 
would occur at the same time.  This would reduce the costs to the crofter 
associated with giving the public notification of the registration of their croft on 
the Crofting Register.  The following table sets out the current triggers for 
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registration to the proposed Crofting Register and indicates which applications 
already require some form of public notification. 
 
 
Regulatory trigger point for first 
registration     

Newspaper 
advert required?  

Responsibility to 
advertise     

Determination to constitute holding as a 
croft (s3A(1))  

Yes Commission 

Transfer of land upon which crofts are 
situated               

No N/A 

Direction for enlarging croft (proposed 
s4(3))                   

No N/A 

Application for consent to exchange 
croft (s4A)     

Yes Tenant 

Application to assign a croft (s8)        Yes Tenant 
Application to divide a croft (s9)   Yes Tenant 
Application to divide a croft (s9 and 
proposed s19D)                 

Yes Tenant  

Notification of acceptance of a bequest 
(s10(2))               

No N/A 

Application for consent to transfer 
crofter’s interests (s16(2) of the 
Succession Act 1964)        

Yes Executor 

Resumption (s20(1), s20(1C), s20(1F), 
s21A(1)                      

No N/A  

Approval/consent to let a croft (s23(3) 
and proposed s29A(1)) 

Yes Landlord/Owner 

Making of a decrofting direction (s24(2), 
s24(3), and s25(4)     

Yes Commission 

 
Apportionments 
 
Mr Wilson sought clarification in respect of the treatment of apportionments for 
the purpose of registration. Section 3(4) of the 1993 Act, as amended, states 
that any land comprising any part of a common grazing which has been 
apportioned for the exclusive use of a crofter under section 52(4) of this Act 
shall be deemed to form part of the croft.  Furthermore, section 12 of the 1993 
Act, as amended, provides a right for the crofter to buy, in addition to their 
croft, any land that has been apportioned to them under section 52(4) if that 
apportionment is adjacent or contiguous to any other part of the croft or 
consists of arable machair. 
 
Therefore, the Government considers that any apportioned land should be 
included with the record of the croft.  However, it proposes that an archive of 
apportioned land should be maintained on the record of the common grazing, 
particularly as apportionments may be temporary and may revert back to 
being part of the common grazing.  The Government proposes to bring 
forward Stage 2 amendments to deal with this and with other aspects of 
registration of common grazings 
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Definition of owner-occupier 
 
The definition of an owner-occupier is set out in the proposed section 19B, to 
be inserted by section 21 of the Bill.  An owner-occupier crofter is a person 
who owns a croft and was the crofter at the time when he or she became the 
owner, or that person’s successor in title.  A successor in title might be 
someone to whom the croft has been sold by the original owner-occupier, or 
someone to whom it has passed following the original owner-occupier’s death, 
and would also include that person’s successor in title (and so on). 
 
For a person to be an owner-occupier crofter, it is also necessary that the 
person occupies the croft (or lets it to another person on a lease not 
exceeding 10 years), and that the croft has never been let to another person 
as crofter since the original owner-occupier acquired it.  These requirements 
apply to the original owner-occupier crofter or to any successor to that 
person’s title.   
 
A landlord of a croft who has never been the crofter cannot acquire owner-
occupier crofter status on the croft becoming vacant as that person will not 
satisfy the requirements described above.  Therefore, upon a crofting tenancy 
becoming vacant, landlords will be required to submit letting proposals to the 
Commission in the normal course of events. 
 
It is possible for a person who was previously the landlord of a croft, whose 
interest was acquired by the tenant crofter, to become the owner-occupier of 
that croft (or any other croft) if that person subsequently purchases the croft 
from the owner-occupier crofter, but not otherwise.  An owner-occupier crofter 
(whether the original owner-occupier or that person’s successor in title) who 
leases the croft to another person as crofter loses the status of owner-
occupier crofter and becomes a landlord, and is treated from then on in the 
same way as any other landlord. 
 
At present, there are instances where there is more than one owner-occupier 
of a croft.  It will still be the case that a croft may have more than one owner-
occupier in future.  However, in respect of the proposed elections, the policy 
remains that theballot paper will be sent to the first named crofter (tenant or 
owner-occupier) in respect of any croft and that only one ballot paper will be 
issued irrespective of the number of crofts that person tenants or owner-
occupies. 
 
Intestate succession of crofts 
  
Paragraph 2 of schedule 2 to the Bill amends section 16 of the Succession 
(Scotland) Act 1964 (the "1964 Act"). 
  
Section 16 of the 1964 Act relates to the transfer by an executor of the interest 
of a tenant under a lease (the "tenancy"), which is part of a deceased's 
estate, in the case of intestate transfer where the tenancy –  
(a) is not the subject of a valid bequest of the deceased; 
(b) is the subject of a valid bequest but it is rejected by the legatee; or 
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(c) the bequest is null and void under the crofting or agricultural holdings Acts 
(section 16 of the Crofters Holdings (Scotland) Act 1886; section 11 of the 
Agricultural Holdings (Scotland) Act 1991; and section 10 of the Crofters 
(Scotland) Act 1955). 
  
The 1964 Act previously required the consent of the landlord for the executor 
to transfer the tenancy in such circumstances.  The Crofting Reform etc. Act 
2007 (section 15) amended section 16 of the 1964 Act to distinguish between 
the transfer of a croft tenancy, which requires the consent of the Crofters 
Commission, and transfers of the tenancy of other leases, which require the 
consent of the landlord.  This was primarily achieved by the insertion of a new 
subsection (2A) into section 16 of the 1964 Act. 
  
Paragraph 2 of schedule 2 to the Bill qualifies paragraph (a) of subsection 
(2A) of section 16 of the 1964 Act to restrict the requirement for the 
Commission to grant consent to the transfer by the executor of a tenancy 
(which is not the subject of a bequest) to circumstances only where proposals 
for reletting have been requested (under section 23(5) or section 26J of the 
Crofters (Scotland) Act 1993). 
 
This removes the requirement for the executor to seek the consent of the 
Commission to the transfer of a crofting tenancy in the vast majority of cases, 
and therefore, removes the requirement to advertise such a transfer (as the 
public notification requirements set out in section 58A of the Crofters 
(Scotland) Act 1993 do not apply). 
 
The Government is seeking in this Bill to reduce the regulation surrounding 
the transfer of crofts on succession by removing the right of the landlord to 
object to any bequest (whether to a family member or to a non-family 
member) under section 10 of the 1993 Act and by significantly reducing the 
circumstances under which the consent of the Commission is required in the 
case of an intestate transfer.  In respect of assignations of crofts under section 
8 of the 1993 Act, the Government is seeking in the Bill to remove the 
iniquitous treatment of family and non-family assignations so as to ensure that 
the underlying policy aim of ensuring that crofts are occupied and used is 
fulfilled.  The decision to allow greater freedom to transfer crofts following the 
death of a crofter is intended to respect the sensitivities arising following a 
death.  However, any person succeeding to a croft following the death of the 
previous crofter will be expected to fulfil their duties in respect of that croft 
within a reasonable timeframe. 
 
The Government is currently giving further consideration as to whether more 
time is needed to facilitate intestate transfers and whether the executor should 
have greater flexibility to exercise the powers of a crofter in order to facilitate 
the wishes of the deceased crofter.     
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DRAFT 

Draft Regulations laid before the Scottish Parliament under section 60(3)(b) of the Crofters 
(Scotland) Act 1993, for approval by resolution of the Scottish Parliament. 

S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2010 No. 

CROFTERS, COTTARS AND SMALL LANDHOLDERS 

The Crofting Commission (Elections) (Scotland) Regulations 
2010 

Made - - - - 2010 

Laid before the Scottish Parliament 2010 

Coming into force in accordance with regulation 1 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 
paragraph 7(1) of Schedule 1 to the Crofters (Scotland) Act 1993(a ) and all other powers enabling 
them to do so. 

In accordance with section 60(3)(b) of that Act, a draft of this instrument has been laid before and 
approved by resolution of the Scottish Parliament. 

PART I 
GENERAL 

Citation and commencement 
 

  These Regulations may be cited as the Crofting Commission (Elections) (Scotland) 
Regulations 2010 and come into force on the day after the day on which they are made. 

Interpretation 

  In these Regulations— 
“the 1993 Act” means the Crofters (Scotland) Act 1993(b); 
“the Commission” means the Crofting Commission; 
 
 

                                                                                                                                            
(a) c.44.  Schedule 1 to that Act is amended by the Crofting Reform (Scotland) Act 2010 (asp [  ]). 
(b) c.44 as amended by the Crofting Reform etc. Act 2007 (asp 7) and the Crofting Reform (Scotland) Act 2010 (asp [  ]).  
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“Commission electoral area” means the crofting counties and the areas designated for the 
purposes of section 3A(1)(b) of the 1993 Act(a

b
) by the Crofting (Designation of Areas) 

(Scotland) Order 2010( ); 
“ close of nominations” means the latest time for delivery of nomination papers determined in 
accordance with regulation 9(1) below; 
“Crofting Register” means the register established under section 3(1) of the Crofting Reform 
(Scotland) Act 2010; 
“elector” means an individual who, in accordance with regulation 3(1), is entitled to vote at an 
election; 
“election” means an election of members of the Commission held in accordance with 
paragraph 3(2) of schedule 1 to the 1993 Act; 
“election notice” means a notice published under regulation 11; 
“ member” means a member of the Commission elected by virtue of an election; 
“Register of Crofts” means the register compiled and maintained by the Commission under 
section 41(1) of the 1993 Act; 
“ registration officer” means the Chief Executive of the Commission; 
“residency duty” means the duty mentioned in section 26A(2) of the 1993 Act (c); and 
“residency undertaking” has the meaning given in section 26D(2) of the 1993 Act(d). 

PART II 
ELECTIONS 

Electors – eligibility 

 —(1) Subject to paragraphs (2) and (3), an individual, unless disqualified by virtue of 
regulation 4, is entitled to vote in an election if on the day on which the election notice is 
published, the individual is— 

(a) aged 16 years or over; and 
(b) entered in the Register of Crofts or registered in the Crofting Register as a crofter or 

owner-occupier crofter. 
(2) An elector is entitled to vote only in the constituency in which the elector’s croft or owner-

occupied croft is situated. 
(3) Where more than one individual is entered in the Register of Crofts or registered in the 

Crofting Register as a crofter or owner-occupier crofter in respect of a croft, only the individual 
whose name first appears in that register is entitled to vote at an election. 

(4) If an elector— 
(a) is the crofter or owner-occupier of more than one croft and those crofts are situated in 

different constituencies; and 
(b) resides in one of those constituencies, 
that elector is entitled to a vote in the constituency in which he or she resides. 

                                                                                                                                            
(a ) Section 61(1) of the 1993 Act defines “crofting counties” as comprising the former counties of Argyll, Caithness, Inverness, 

Orkney, Ross and Cromarty, Sutherland and Zetland.  S.S.I. 2010/29 designates the following areas for the purposes of 
section 3A(1)(b) of the 1993 Act:  that part of the local government area of Highland that is outwith the crofting counties; 
the local government area of Moray;  in the local government area of Argyll and Bute, the parishes of Kingarth, North Bute 
and Rothesay; and in the local government area of North Ayrshire, the islands of Arran (including Holy Island and Pladda), 
Great Cumbrae and Little Cumbrae. 

(b)  S.S.I. 2010/29. 
(c) Section 26A is inserted by section 23 of the 2010 Act. 
(d ) Section 26D is inserted by section 23 of the 2010 Act. 
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(5) If an elector— 
(a) is the crofter or owner-occupier of more than one croft and those crofts are situated in 

different constituencies; and 
(b) does not reside in one of those constituencies, 
that elector is entitled to a vote in whichever of those constituencies is closest to his or her 
residence. 

Electors – disqualification 

  An individual is disqualified from voting in an election if on the day on which the election 
notice is published— 

(a) the Commission has decided under section 26B(5) of the 1993 Act(a ) that the residency 
duty is not being complied with by the individual; and 

(b) either— 
(i) the Commission has not granted consent under section 21B of the 1993 Act(b ) for 

the individual to be absent from the croft; or 
(ii) that individual has not complied with a residency undertaking. 

Returning officer etc. 

 —(1) The returning officer at an election is the person or persons appointed by the Scottish 
Ministers. 

(2) An election is not liable to be questioned by reason of a defect in the title, or want of title, of 
the person presiding at or conducting the election, if that person was then in actual possession of, 
or acting in, the office giving the right to preside at or conduct the election. 

Payment of expenses of returning officer 

 —(1) Any expenses properly incurred by the returning officer in the performance of his or her 
functions under these Regulations (in this regulation referred to as “returning expenses”) shall be 
paid by the Scottish Ministers. 

(2) The Scottish Ministers may pay to the returning officer such fees as they consider 
appropriate. 

(3) On the request of the returning officer for an advance on account of returning expenses, the 
Scottish Ministers may, if they think fit, make such an advance to him or her of such an amount 
and subject to such conditions as they may approve. 

Election of members 

 —(1) The poll at the first election will be held on [date]. 
(2) The poll at elections subsequent to the first election will be held on the first Thursday 

occurring five years after the day on which the previous poll was held. 
(3) Paragraph (2) above does not apply in respect of a poll at an election to fill any vacancy held 

in accordance with regulation 10 below. 
(4) Elected members must cease to hold office on the day of the poll at the next election 

following that at which they were elected. 
(5) The Commission electoral area is divided into six constituencies, comprising the areas 

described in the Schedule to these Regulations and each such constituency will return one 
member. 

                                                                                                                                            
(a ) Section 26B(5) is inserted by section 23 of the 2010 Act. 
(b)  Section 21B is inserted by section 22 of the 2010 Act. 
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Qualification of candidates 

  —(1)An individual is, unless disqualified by virtue of regulation 9,  qualified to be a 
candidate at an election if— 

(a) aged 18 years or over; and 
(b) entered in the Register of Crofts or registered in the Crofting Register as a crofter or 

owner-occupier crofter. 
(2) An individual qualified to be a candidate at an election is entitled to stand in the constituency 

in which that individual’s croft or owner-occupier croft is situated. 

Disqualification of candidates 

 —(1)An individual is disqualified from being a candidate at an election if, on the day on 
which the election notice is published— 

(a) the individual is or has at any time during the previous year been, a member of – 
(i) the House of Commons; 

(ii) the Scottish Parliament; 
(iii) the European Parliament; 

(b) the Commission has – 
(i) decided under section 26B(5) of the 1993 Act that the residency duty is not being 

complied with by the individual; and 
(ii) either— 

(aa) not granted consent under section 21B of the 1993 Act for the individual to be 
absent from the croft or owner-occupied croft; or 

(bb) not decided that the individual has complied with a residency undertaking; 
(c) the individual holds any paid office or employment or other place of profit in the gift or 

disposal of the Commission; 
(d) the individual is insolvent; 
(e) the individual has been convicted of a criminal offence in relation to which the member 

has been sentenced to imprisonment for a period of 3 months or more; 
(f) the individual is incapacitated by physical illness or mental disorder; 
(g) the individual is otherwise unable or unfit to exercise the functions of a member or is 

unsuitable to continue as a member.   
(2) An individual who was previously a member of the Commission is disqualified from being a 

candidate at an election if he or she was absent from meetings of the Commission for period 
exceeding 6 months without the permission of the convener. 

(3) In sub-paragraph (1)(d), an individual is insolvent when— 
(a) the individual’s estate is sequestrated; 
(b) the individual is adjudged bankrupt; 
(c) a voluntary arrangement proposed by the individual is approved; 
(d) the individual enters into a debt arrangement programme under Part 1 of the Debt 

Arrangement and Attachment (Scotland) Act 2002(a ) as the debtor; or 
(e) the individual grants a trust deed for creditors. 

                                                                                                                                            
(a) asp 17. 
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Filling of casual vacancies 

  On a vacancy occurring in the office of member other than by virtue of regulation 7(4) above, 
an election to fill that vacancy must be held within three months from the date on which the 
vacancy is deemed, by the returning officer, to have occurred, and the day of the poll at that 
election must be fixed by the returning officer. 

Timetable 

 —(1) The proceedings at an election is to be conducted in accordance with the following 
timetable— 
 
Proceeding  Time  
1. Publication of notice of election. Not later than 8 weeks before the day of the 

poll.  
2.  Delivery of nomination papers. Not later than 4.00 p.m. on any day after the 

date of the publication of the notice of election 
but not later than 5 weeks before the day of the 
poll.  

3.  Delivery of notices of withdrawals of 
candidature 

Within the time for the delivery of nomination 
papers at the election.  

4. Publication of statement of persons 
nominated.  

Within 24 hours after the close of the time for 
the delivery of nomination papers at the 
election.  

 
(2) At any election held under regulation 10 above (filling of casual vacancies) the timetable 

prescribed in paragraph (1) above applies subject to any modifications necessary to secure 
completion of the proceedings listed in items 1 to 4 in the first column of that timetable, before the 
date fixed as the day of the poll at that election. 

Notice of election 

  The returning officer must publish notice of the election in such form as he or she thinks fit. 

Nomination of candidates 

 —(1) Each candidate must be nominated by a separate completed nomination paper, in such 
form as the returning officer thinks fit, delivered at the place or places fixed for the purpose by the 
returning officer. 

(2) A nomination paper is completed if it— 
(a) states the candidate’s full name and address, the surname being placed first; 
(b) states that the candidate consents to nomination; 
(c) is signed by the candidate and one witness; and 
(d) states the witness’ full name and address. 

(3) At an election each candidate may deliver to the returning officer within the time for 
delivery of nomination papers one postal communication, addressed to each elector containing 
matters relating to the election only and not exceeding 250 words, which must be sent by the 
returning officer to each elector with the ballot paper sent in accordance with regulation 27 below. 

(4) Where, in the opinion of the returning officer, the contents of any postal communication 
referred to in paragraph (3) above are unlawful, he or she may refuse to comply with the 
provisions of that paragraph. 
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Validity of the nomination 

 —(1) As soon as practicable after each nomination paper has been delivered, the returning 
officer must examine it and decide whether the candidate has been validly nominated. 

(2) Where the returning officer decides that a nomination paper is invalid, he or she must 
endorse and sign on the paper the fact and the reasons for his or her decision. 

(3) The returning officer must send notice of his or her decision that a nomination paper is valid 
or invalid to each candidate at his or her home address as given in his or her nomination paper. 

(4) The returning officer’s decision that a nomination paper is valid or invalid is final and may 
not be questioned in any proceeding whatsoever. 

Withdrawal of candidates 

  A candidate may withdraw his or her candidature by notice of withdrawal in such form as the 
returning officer thinks fit— 

(a) signed by him or her and attested by one witness; and 
(b) delivered to the returning officer at the place for delivery of nomination papers. 

Nomination in more than one constituency 

  If at an election a candidate is validly nominated for more than one constituency, he or she 
must withdraw from his or her candidature in all but one of those constituencies; and if he or she 
does not so withdraw before the close of nominations, he or she is deemed to have withdrawn as a 
candidate for election to all of those constituencies. 

Inspection of nomination papers 

  Any person may inspect and take copies of, or extracts from, nomination papers during 
ordinary office hours on any day other than— 

(a) a Saturday or Sunday; 
(b) Christmas Eve, Christmas Day, Good Friday or Easter Monday; 
(c) a day which is a bank holiday in Scotland under the Banking and Financial Dealings Act 

1971(a ); or 
(d) a day appointed for public thanksgiving or mourning, 

after the latest time for delivery of nomination papers and before the date of the poll. 

Method of election and notice of uncontested election 

 —(1) If at the close of nominations, two or more candidates remain validly nominated for a 
constituency, the member for that constituency must be elected from among them at a poll under 
regulation 7 or, as the case may be, 10 above. 

(2) If one candidate only remains validly nominated as aforesaid, the returning officer must 
cause public notice to be given that there will be no poll in that constituency, and that on the day 
when the poll at the election would have been held, that candidate must be declared elected in 
accordance with the provisions of regulation 44 below. 

(3) If no candidates for a constituency are validly nominated as aforesaid, the Scottish Ministers 
may appoint a member. 

(4) The public notice to be given under this regulation must be in such form as the returning 
officer thinks fit. 

                                                                                                                                            
(a) c.80 
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Manner of voting at elections 

  A person entitled to vote as an elector at an election may vote only by post. 

Ballot papers 

 —(1) The ballot of every voter must consist of a ballot paper and the persons remaining 
validly nominated for the constituency after any withdrawals under these Regulations, and no 
other persons, is entitled to have their names inserted in the ballot paper. 

(2) Every ballot paper must be in such form as the returning officer thinks fit, and must— 
(a) contain the names and addresses of the candidates as shown in their respective 

nomination papers and arranged alphabetically in the order of their surnames and, if there 
are two or more candidates with the same surname, of their other names;  

(b) have a unique number, consisting of a combination of a bar code and number, printed on 
the back; and 

(c) contain an official mark.  
(3) The official mark must be kept secret (and must not be the same as the official mark used at 

an election held at any time during the previous 5 years). 

Absent voters 

 —(1) Where a person applies to the registration officer for his or her ballot paper to be sent to 
an address other than the address in respect of which he or she will be registered at an election, the 
registration officer must grant the application if he or she is satisfied that the applicant is eligible 
to vote in an election in accordance with regulation 3. 

(2) The registration officer must, in respect of each election, keep a special list (“the absent 
voters list”) consisting of a list of those whose applications under paragraph (1) above for their 
ballot papers to be sent to a different address have been granted, together with the addresses 
provided by them in their applications as the addresses to which their ballot papers are to be sent. 

(3) The registration officer must remove a person from the record kept under paragraph (2) 
above if he or she applies to the registration officer to be removed. 

Closing dates for applications 

  An application under regulation 21 above must be disregarded for the purposes of any 
election if it is received by the registration officer after 5.00 p.m. 5 weeks before the day of the 
poll at that election. 

Grant or refusal of applications 

 —(1) Where the registration officer grants an application under regulation 21 above he or she 
must, where practicable, notify the applicant of his or her decision. 

(2) Where the registration officer disallows an application under regulation 21 above, he or she 
must notify the applicant of his or her decision and of the reason for his or her decision, and he or 
she must date such notification. 

(3) Where under regulation 22 above the registration officer disregards an application for the 
purposes of any particular election, he or she must where practicable, notify the applicant of this. 

List kept under regulation 21 

 —(1) Subject to the provisions of this regulation the list kept under regulation 21 above is to 
be in such form as the registration officer thinks fit. 

(2) The registration officer must make available for inspection at his or her office a copy of the 
list kept under regulation 21 above. 
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Prohibition of disclosure of vote 

  No person who has voted at an election, in any legal proceeding to question the election, may 
be required to state for whom he or she voted. 

PART III 
ISSUE AND RECEIPT OF BALLOT PAPERS 

Interpretation of Part III 

  For the purposes of this Part of these Regulations— 
“absent voters list” mean the list kept under regulation 21 above; 
“agent” includes the counting agent referred to in regulation 28 below and any person 
appointed to attend in the counting agent’s place; 
“covering envelope” means the envelope which the returning officer is required by regulation 
27 above to send to an elector for the return of the ballot paper; 
“issue” includes the original and any subsequent issue; 
“spoilt ballot paper” means a ballot paper referred to in regulation 34 below. 

Issue of ballot papers 

  The returning officer must as soon as practicable send to each elector— 
(a) at the address in respect of which he or she will be registered; or 
(b) at the address determined in accordance with regulation 21 above, 

a ballot paper together with instructions for completing it in such form as the returning officer 
thinks fit, an envelope for its return and the postal communication referred to in regulation 13 
above. 

Appointment of counting agents 

 —(1) Each candidate may, before the commencement of the poll, appoint such number of 
counting agents as the returning officer considers appropriate to attend at the issue of ballot papers 
and the counting of the votes. 

(2) Notice in writing of the appointment, stating the names and addresses of the individuals 
appointed, must be given by the candidate to the returning officer not later than 3 weeks before the 
day of the poll. 

Order for issuing ballot papers 

 —(1) The returning officer must first issue ballot papers to those electors included as voting 
by post in the absent voters list for the election and must place a mark in that list and in the 
register of electors against the number of the elector (which he or she must also mark with the 
letter “ A” ) to denote that— 

(a) the elector is an absent voter; and 
(b) a ballot paper has been issued to that elector but without showing the particular ballot 

paper issued. 
(2) The returning officer must secondly issue ballot papers to every elector in the register of 

electors against whose number no mark has been placed and must then place a mark against the 
number of that elector to denote that a ballot paper has been issued but without showing the 
particular ballot paper issued. 
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Notification of requirement of secrecy 

  Every person attending the proceedings in connection with the issue or the receipt of ballot 
papers must maintain and aid in maintaining the secrecy of the voting and must not— 

(a) except for some purpose authorised by law, communicate, before the poll is closed, to any 
person any information obtained at those proceedings as to the official mark; or 

(b) except for some purpose authorised by law, communicate to any person at any time any 
information obtained at those proceedings as to the number on the back of the ballot 
paper sent to any individual. 

Notice of issue of ballot papers 

 —(1) The returning officer must give each candidate not less than 48 hours’ notice in writing 
of the time and place at which he or she will issue ballot papers and of the number of agents the 
candidate may appoint under regulation 28 above to attend that issue. 

(2) Where any subsequent issue of ballot papers is made, the returning officer must notify each 
candidate as soon as practicable of the time and place at which he or she will make such 
subsequent issue and of the number of agents the candidate may appoint under regulation 28 
above to attend such issue. 

Refusal to issue ballot paper 

  Where a returning officer is satisfied that two or more entries in the absent voters list or in the 
register relate to the same elector he or she must not issue more than one ballot paper in respect of 
that elector in respect of any one election. 

Delivery of ballot papers 

 —(1) For the purposes of delivering ballot papers, the returning officer may use— 
(a) a universal postal service provider; or 
(b) a commercial delivery firm. 

(2) Where the services of a universal postal service provider or commercial delivery firm are to 
be used, envelopes addressed to voters must be counted and delivered by the returning officer with 
such form of receipt to be endorsed by that provider or firm as may be arranged. 

(3) Delivery of all envelopes addressed to voters and all covering envelopes must be pre-paid by 
the returning officer. 

Spoilt ballot papers and covering envelopes 

 —(1) If a voter has inadvertently dealt with his or her ballot paper in such manner that it 
cannot be conveniently used as a ballot paper (referred to as “a spoilt ballot paper”) he or she may 
return (either by hand or by post) to the returning officer the spoilt ballot paper and the covering 
envelope. 

(2) If a voter has inadvertently dealt with his or her covering envelope in such manner that it 
cannot be conveniently used as a covering envelope (referred to as “a spoilt covering envelope”) 
he or she may return (either by hand or post) to the returning officer the spoilt covering envelope. 

(3) On receipt of the documents referred to in paragraphs (1) or (2) above, the returning officer 
must issue another ballot paper or covering envelope, as the case may be, except where those 
documents are received too late for another ballot paper or covering envelope to be returned 
before the close of the poll. 
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Lost ballot papers 

 —(1) Where an elector has not received his or her ballot paper by the third day before the day 
of the poll, he or she may apply (whether or not in person) to the returning officer for a 
replacement ballot paper. 

(2) Such an application must include evidence of the elector’s identity. 
(3) The returning officer must issue another ballot paper only if— 

(a) the application is received by the returning officer before 5.00 p.m. on the day before the 
day of the poll; and 

(b) the officer— 
(i) is satisfied as to the elector’s identity; and 

(ii) has no reason to doubt that the elector did not receive the original ballot paper, 
(4) The returning officer must enter in a list kept for the purpose— 

(a) the name and number of the elector as stated in the register; and 
(b) the number of the lost ballot paper and of its replacement issued under this regulation. 

(5) Regulations 20 and 27 above apply to the issue of a replacement ballot paper under 
paragraph (3) above as they apply to any ballot paper. 

(6) Where an elector applies in person, the returning officer may hand a replacement ballot 
paper to him or her instead of delivering it in accordance with regulations 27 and 33 above. 

Opening of ballot box 

 —(1) The returning officer must provide one or more ballot boxes for the receipt of ballot 
papers. 

(2) Every ballot box referred to in paragraph (1) above must be marked “ballot papers” and with 
the constituency for which the election is held. 

(3) Every covering envelope received by the returning officer before the poll closes is to placed 
in a ballot box (other than those returned under regulation 34). 

(4) The returning officer must make provision for the safe custody of every such ballot box. 
(5) Every such ballot box must be opened at the counting of the votes under regulation 39 of 

these Regulations. 

Opening of covering envelopes 

 —(1) When a ballot box has been opened, the returning officer must count and note the 
number of covering envelopes, and must then open each covering envelope separately. 

(2) Where a covering envelope does not contain a ballot paper the returning officer must mark 
the covering envelope “ rejected” , attach to it the contents (if any) of the covering envelope and 
place it in a separate receptacle (referred to as “the receptacle for rejected votes”). 

(3) Where the covering envelope does contain a ballot paper, the returning officer must place it 
in a different receptacle from the receptacle for rejected votes. 

Attendance at counting of votes 

 —(1) The returning officer must make arrangements for counting the votes in the presence of 
the counting agents as soon as practicable after 4.00 p.m. on the day of the poll and must give to 
the counting agents notice in writing of the time and place at which he or she will begin to count 
the votes. 

(2) No person other than— 
(a) the returning officer and his or her staff; 
(b) the candidates and their partners; and 
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(c) the counting agents, 

may be present at the counting of the votes, unless permitted by the returning officer to attend. 
(3) A person not entitled to attend at the counting of the votes must not be permitted to do so by 

the returning officer unless he or she is satisfied that the efficient counting of the votes will not be 
impeded. 

(4) The returning officer must give the counting agents all such reasonable facilities for 
overseeing the proceedings, and all such information with respect to them, as he or she can give 
them consistently with the orderly conduct of the proceedings and the discharge of his or her 
duties in connection with them. 

(5) In particular, where the votes are counted by sorting the ballot papers according to the 
candidate for whom the vote is given and then counting the number of ballot papers for each 
candidate, the counting agents must be entitled to satisfy themselves that the ballot papers are 
correctly sorted. 

The count 

 —(1) The returning officer must count such of the ballot papers as have been duly returned 
for each constituency and record the number counted. 

(2) The returning officer must so far as practicable proceed continuously with counting the 
votes, allowing only time for refreshment. 

Re-count 

 —(1) A candidate or a counting agent may require the returning officer to conduct a recount 
or further recount but only if the candidate or counting agent was present at the completion of the 
count or the previous recount.  

(2) The returning officer may refuse to conduct a recount or further recount if the officer 
considers the request to conduct it is unreasonable.  

(3) The candidates and counting agents present at the completion of the count or a recount 
must be given a reasonable opportunity to exercise the right to require a recount or further 
recount before any further steps are taken by the returning officer. 

Rejected ballot papers 

 —(1) Any ballot paper— 
(a) which does not bear the official mark; 
(b) on which votes are given for more than one candidate; 
(c) on which anything is written or marked by which the voter can be identified except the 

printed number on the back; or 
(d) which is unmarked or null and void for uncertainty, 

is, subject to paragraph (2) below, null and void and not counted. 
(2) A ballot paper on which the vote is marked— 

(a) elsewhere than in the proper place; 
(b) otherwise than by means of a cross; or 
(c) by more than one mark, 

is not for such reason to be deemed to be null and void if an intention that the vote is for one or 
other of the candidates clearly appears, and the way the paper is marked does not itself identify the 
voter and it is not shown that he or she can be identified by it. 

 16

564



(3) The returning officer must endorse the word “rejected” on any ballot paper which under this 
regulation is not to be counted, and must add to the endorsement the words “rejection objected to” 
if any objection is made by a counting agent to his or her decision. 

(4) The returning officer must draw up a statement showing the number of ballot papers 
rejected, under the several heads of— 

(a) want of official mark; 
(b) voting for more than one candidate; 
(c) writing or mark by which voter could be identified; 
(d) unmarked or null and void for uncertainty. 

Decisions on ballot papers 

  The decision of the returning officer on any question arising in respect of a ballot paper is 
final. 

Equality of votes 

  Where, after the counting of the votes (including any re-count) is completed, an equality of 
votes is found to exist between any candidates and the addition of a vote would entitle any of 
those candidates to be declared elected, the returning officer must as soon as is reasonably 
practicable decide between those candidates by lot, and proceed as if the candidate on whom the 
lot falls had received an additional vote. 

Declaration of result 

 —(1) In a contested election, when the result of the poll has been ascertained, the returning 
officer must as soon as is reasonably practicable— 

(a) declare to be elected the candidate to whom the majority of votes has been given; 
(b) give notice of the name of the candidate elected to the registration officer; and 
(c) give public notice of the name of the candidate elected and of the total number of votes 

given for each candidate (whether elected or not) together with the number of rejected 
ballot papers under each head shown in the statement of rejected ballot papers. 

(2) Where notice of an uncontested election has been given under regulation 18 above the 
returning officer must— 

(a) not later than 11.00 a.m. on the day of election declare to be elected the validly nominated 
candidate referred to in the said notice of uncontested election; 

(b) give notice of the name of the person to whom sub-paragraph (a) above applies to the 
registration officer; and 

(c) give public notice of the name of such person. 

Sealing up of ballot papers 

  On the completion of the counting at a contested election the returning officer must seal up in 
separate packets the counted and rejected ballot papers. 

Delivery of documents 

  The returning officer must then forward to the registration officer, the following 
documents:— 

(a) the packets of ballot papers in his or her possession; 
(b) the statement of rejected ballot papers; and 
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(c) such other documents, including, without prejudice to the foregoing generality, marked 
registers and marked absent voters lists, as may be necessary to verify the validity of the 
election, 

endorsing on each packet a description of its contents, the date of the election to which they relate 
and the name of the constituency for which the election was held. 

Orders for production of documents 

 —(1) An order— 
(a) for the inspection or production of any rejected ballot papers in the custody of the 

registration officer; or 
(b) for the inspection of any counted ballot papers in the custody of the registration officer, 

may be made by the relevant sheriff principal on being satisfied by evidence on oath that the order 
is required for the purpose of instituting or maintaining a prosecution for an offence in relation to 
ballot papers, or for the purpose of civil proceedings. 

(2) An order under this regulation may be made subject to such conditions as to— 
(a) persons; 
(b) time; 
(c) place and mode of inspection; 
(d) production or opening, 

as the relevant sheriff principal thinks expedient; but in making and carrying into effect an order 
for the inspection of counted ballot papers, care must be taken that the way in which the vote of 
any particular elector has been given must not be disclosed until it has been proved that the vote 
was given and that the vote has been declared by a competent court to be invalid. 

(3) An appeal lies to the Court of Session from any order of a sheriff principal under this 
regulation. 

(4) Any power given under this regulation to a sheriff principal may be exercised otherwise than 
in open court. 

(5) Where an order is made for the production by the registration officer of any document in his 
or her possession relating to any specified election— 

(a) the production by him or her or his or her agent of the document ordered in such manner 
as may be directed by that order is conclusive evidence that the document relates to the 
specified election; and 

(b) any endorsement on any packet of ballot papers so produced is prima facie evidence that 
the ballot papers are what they are stated to be by the endorsement. 

(6) In this regulation, “relevant sheriff principal” means— 
(a) the sheriff principal having jurisdiction in the Commission electoral area (or any part of 

it) for which the election in question was held; or 
(b) where more than one sheriff principal has such jurisdiction, any such sheriff principal. 

Retention and public inspection of documents 

 —(1) The registration officer must retain for six months all ballot papers, statements of 
rejected ballot papers, marked registers and marked absent voters lists relating to an election 
forwarded to him or her in pursuance of these Regulations by a returning officer, and then, unless 
otherwise directed by an order of a sheriff principal, must cause them to be destroyed. 

(2) Those documents, except ballot papers, must be open to public inspection at such time and in 
such manner as the registration officer may determine. 
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(3) The registration officer must, on request, supply copies of or extracts from the documents 
open to public inspection on payment of such fees and subject to such conditions as he or she may 
determine. 

Countermand or abandonment of poll on death of candidate 

 —(1) If at a contested election proof is given to the returning officer’s satisfaction before the 
result of the election is declared that one of the persons named or to be named as candidate in the 
ballot papers has died, then the returning officer must countermand notice of the poll or, if ballot 
papers have been issued, direct that the poll be abandoned, and the provisions of regulation 10 of 
these Regulations apply in respect of filling any such vacancy as then exists. 

(2) The provisions of these Regulations as to the inspection, production, retention and 
destruction of ballot papers and other documents relating to a poll at an election apply to any such 
documents relating to a poll abandoned by reason of a candidate’s death, with the following 
modifications— 

(a) ballot papers on which the votes were neither counted nor rejected must be treated as 
counted ballot papers; and 

(b) no order is to be made for the production or inspection of any ballot papers unless the 
order is made by a court with reference to a prosecution. 

 
PART IV 

MISCELLANEOUS AND SUPPLEMENTAL 

Election expenses 

  No sum is to be paid and no expense is to be incurred by a candidate at an election, whether 
before, during or after an election, on account of or in respect of the conduct or management of the 
election, in excess of £250. 

Election expenses returns 

 —(1) Within 35 days after the day on which the result of the election is declared every 
candidate at the election must deliver to the returning officer a true return and declaration in such 
form as the returning officer thinks fit containing as respects that candidate a statement of all 
payments made by that candidate together with all the bills or receipts. 

(2) The returning officer must then forward the returns to the registration officer. 
(3) The provisions of regulation 48 above apply to elections expenses returns. 

Effect of misdescription 

  No misnomer or inaccurate description of any person or place named— 
(a) in the register of electors; or 
(b) in any list, record, nomination paper, ballot paper, notice or other document required for 

the purposes of these Regulations, 

affects the full operation of the document with respect to that person or place in any case where 
the description of the person or place is such as to be commonly understood. 
 
 
 
    
 A member of the Scottish Executive
St Andrew’s House,
Edinburgh
Date
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 SCHEDULE Regulation 7(5) 

CONSTITUENCIES 
 
OPTION 1 

Constituency  Area 
1.  Orkney and Shetland 
2.  Western Isles 
3.  Northern Highlands (Caithness and Sutherland) 
4.  Southern Highlands (Ross-shire, Inverness, Badenoch and Strathspey, Moray) 
5. Skye, Lochalsh and Lochaber 
6. Argyll, Bute, Arran and Cumbrae 
 
OPTION 2 

Constituency  Area  
1.  Shetland 
2.  Orkney and Caithness 
3.  East Highlands (East Sutherland, Easter Ross, East Inverness and Moray) 
4.  Western Isles 
5. West Highlands (West Sutherland, Wester Ross, Skye and Lochalsh) 
6. South West Highlands (Lochaber, Argyll and Bute, Arran and Cumbrae, Small 

Isles) 
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EXPLANATORY NOTE 

(This note is not part of these Regulations) 

These Regulations set out the arrangements under which direct elections to the Crofting 
Commission are to be conducted. 

Regulations 3 and 4 provide who may and may not vote at such an election. 

Regulations 5 and 6 provide for the appointment by the Scottish Ministers of a returning officer 
for each election and for the payment of any expenses. 

Regulation 7 and the Schedule to the Regulations divide the Commission electoral area into six 
constituencies, with each constituency returning one member.  

Regulations 8 and 9 set out provisions relating to qualification and disqualification of candidate 
for election as members of the Commission. 

Regulation 10 makes provision for the filling of casual vacancies. The timetable for conducting 
elections and provision regarding notice are detailed in regulations 11 and 12. 

The procedures for nomination of candidates are detailed in regulations 13 to 17. Arrangements 
for the method of election, manner of voting (only by post), the form of the ballot papers and 
arrangements for absent voters are detailed in regulations 18 to 24. 

Part III of the Regulations sets out arrangements for the issue and receipt of ballot papers, the 
counting of ballot papers and the declaration of result (regulations 26 to 49). 

Part IV of the Regulations includes miscellaneous provisions relating to candidates’ expenses 
and election returns (regulations 50 to 52). 
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ANNEXE E: OTHER WRITTEN EVIDENCE 
 
The following written evidence was received by the Committee from 
individuals and organisations who did not give oral evidence: 
 
Aiginis Grazings Committee  
William J Calder  
Comhairle nan Eilean Siar 
Crofters' Rights Emergency Action Group   
David Findlay   
David Forbes   
Brian Inkster   
Margaret King   
Neil F King   
The Law Society   
Netta and Iain MacKenzie  
Anne MacLeod  
Kirsty MacLeod   
Jim MacMillan   
Nickie May    
Diana Moffat   
Catriona Murray  
M.S Murray and M. M Murray 
National Trust for Scotland 
Mary Norton  
Michael and Dilys Otter   
Public and Commercial Services Union  
Eilidh IM Ross 
Eilidh IM Ross - response to Scottish Government's consultation on draft 
Crofting Reform (Scotland) Bill  
Scottish Crofting Federation, Isle of Tiree Branch     
Mark Shucksmith OBE   
The State of Crofting - a report by Iain MacKinnon and Susan Walker  
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM AIGINIS GRAZINGS COMMITTEE 
 
 

The following comments in relation to the above proposed legislation are 
submitted by the Aiginis Grazings Committee. 
 
In general, we are of the opinion that the Bill does not address the material 
issues confronting crofters and their ability to influence crofting policy in the 
future.  For example, the migration of the development role from the Crofters 
Commission to HIE; similarly, the migration of CCGS to SGRIPD in Pentland 
House, also the fear that crofter housing administration will ultimately be 
removed from the Commission. 
 
Specifically in relation to the Bill, we have the following concerns: 
 
PART 1 
CROFTERS COMMISSION 
 
The existing name should be retained or, if a new name is required, we would 
suggest ‘The Crofters Board’. 
 
It is not possible for us to agree the reform of the Commission when it is not 
clear who will have the franchise and how the electoral process will operate.  
Crofters must be given sight of the proposed regulations, referred to on page 
eighteen of the SPICe briefing, prior to any approval of this section. 
 
PART 2 
CROFTING REGISTER 
 
The Committee sees no need for such a register and certainly not at the 
expense of individual crofters.  While accepting that the mapping of exact 
boundaries might be useful to authorities, the fact remains that boundary 
disputes are rare and can usually be resolved at local level and ultimately at 
the Land Court. 
 
PART 3 
DUTIES OF CROFTERS AND OWNER-OCCUPIERS 
 
We agree with the general thrust of creating a duty on the Commission to deal 
with absenteeism, misuse and neglect.  The trigger mechanism of sixteen 
kilometres, to define an absentee, is no longer appropriate and does not 
reflect current methods of transportation. 
 
The Committee is fundamentally opposed to any loss of distinction in 
legislation or in the grant schemes, which would lead to the equalisation of 
status between tenant crofter and the Owner Occupier.  If the distinction is not 
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retained and equalisation occurs, the historic tenanted system achieved in the 
1886 Act will come to an end which would be a gross betrayal of our 
inheritance.  This is not the legacy current Scottish Parliamentarians should 
bestow upon crofters. 
 
 
Donald Macdonald 
Grazings Clerk 
 
1 March 2010 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM WILLIAM J CALDER  
 

I wish to provide comments on the proposed Crofing Bill as follows:- 
 
1.  I am glad to see that the complete lunacy of trying to impose a residency 
condition on croft houses has been deleted from the Bill.  At least some sense 
has prevailed. 
 
2.  The other requirement which appears to have been included merely to 
satisfy a bureaucratic nicety is the need for every crofter to REGISTER their 
croft land and boundaries.  Crofting needs to be freed from stifling legislation, 
not have more added. 
 
I do not know what the supposed benefits of this are apart from creating 
lucrative work for surveyors and solicitors along with endless boundary 
disputes for the Land Court. 
 
The cost to crofters will be considerable and it is difficult to see what practical 
benefits will result.  This is a bureaucratic exercise dreamt up by bureaucrats 
with no practical value for crofters or their administration. 
 
The present system of croft boundary disputes being settled by the Land 
Court only if and when in dispute fully meets this requirement in a cost 
effective way without burdening crofters with unnecessary costs. 
 
It is quite easy to compare the two methods.   
 
Just ask the Land Court how many croft boundary disputes they have been 
involved in the last (say) five years and what the total Courts costs were for 
this.  Compare this with the total costs of every crofter registering their crofts – 
no contest I think!  I would be glad to hear your results from this exercise 
which I think you should be obliged to carry out before you implement your 
proposals – also what you perceive to be the additional benefits from 
registering the croft land. 
 
You should be aware that many, possibly most, landowners (including my 
own) have no idea where their croft boundaries are and your proposals are 
bound to result in disputes arising which would not otherwise do so.  On the 
plus side I cannot see what the benefits are going to be. 
 
William J Calder 
18 January 2010 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM COMHAIRLE NAN EILEAN SIAR  
 
 
POLICY OBJECTIVES OF THE BILL 
 
There is widespread concern that crofting is in decline as a consequence of persistently 
high levels of absenteeism, growing levels of neglect and the continuing removal and 
development of land from crofting tenure. Many have argued that the existing governance 
arrangements and regulatory framework have failed to address this decline. The objectives 
of this Bill are to put in place a robust regulatory and governance framework for the future 
of crofting that will reverse this decline and ensure that crofting continues to contribute to 
sustainable economic growth in some of Scotland’s most remote rural communities. 
 
Comhairle Response: 
Comhairle nan Eilean Siar agree that there has been a marked decline in crofting as 
described in the policy objective of the Bill. However it is important that alongside robust 
regulation there must be effective support mechanisms to ensure the future sustainability 
of crofting.  
 
INDIVIDUAL COMPONENTS OF THE BILL  
 
Part 1 
Part 1 proposes reforms that are intended to make the Crofters’ Commission more 
effective in delivering its core function of regulating crofting. Through changing the 
constitution of the Commission to allow for directly elected members, the Bill aims to make 
the Commission more representative of, and accountable to, the people it regulates. It also 
proposes to give the Commission greater flexibility to develop regulatory policy so that 
crofting develops in the interests of crofting communities and the wider public interest. 
Changes are also proposed to the powers of the Commission to bring it into line with more 
conventional non-departmental public bodies that receive grant-in-aid and have the 
flexibility to spend their budgets as they see fit.  
 
Comhairle Response:  
Comhairle nan Eilean Siar has consistently supported the principal of a directly elected 
Commission and have had concerns in the past about the ability of the Crofters’ 
Commission to regulate crofting effectively, .Comhairle nan Eilean Siar would suggest that 
the Chair of the Commission be elected by the commissioners rather than appointed by 
the Minister, as detailed in our response to the Draft Bill  
 
Part 2 
Part 2 of the Bill proposes to create a new Crofting Register which, in effect, will eventually 
replace the existing Register of Crofts, which is now considered to be incomplete and 
outdated. The Bill gives responsibility for establishing the new register to the Keeper of the 
Registers of Scotland, who is responsible for maintaining other property registers in 
Scotland. The new Register will be map based and will clearly define the extent of, and 
interests in, a croft and other land held in crofting tenure, such as common grazings. In 
addition to providing crofters with greater security over their croft, an accurate and current 
legal register is considered to be important in the effective regulation of crofting. 
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Comhairle Response: 
It is unfortunate that the costs of the registration are to fall on crofters at a time of 
economic uncertainty.  There are also concerns emanating from the Community Land 
sector that one of the triggers for registration would be a change of ownership of a crofting 
estate. In the case of a community buy-out this could act as a disincentive to progress with 
the buy-out and also burden a newly formed group with an immediate mass registration of 
crofts on the estate purchased. 
 
In the case of a community buy-out, an extended period of time - or an exemption from 
being a trigger for registration - should be considered. In the response to the consultation 
on the Draft Bill Comhairle nan Eilean Siar suggested that the recommendation of the 
Shucksmith Committee of Inquiry - namely that any boundary uncontested for twenty years 
should be accepted as the boundary - should be considered again, even at this late stage. 
 
As the Government have agreed to map the Common Grazings at their expense there 
should be an opportunity to rationalise the process to benefit crofters in their mapping. It 
should be possible to phase the mapping requirements by township or area to enable 
community engagement and agreement on boundaries of crofts at the same time as the 
Government carries out the mapping of the Common Grazings. This can be achieved 
through common grazings committees. For example; to provide maps and agree 
boundaries to the standard required by Registers of Scotland in cooperation with agents 
carrying out mapping for the Government on the Common Grazings. After completion of 
the maps by the township there should be a period of time after which the boundaries 
cannot be contested (say 6 months).This approach should save crofters money and also 
ensure that the register is populated more quickly.   
 
Part 3 
Part 3 of the Bill defines “owner-occupier crofters” and puts in place a new process for 
addressing absenteeism and neglect on croft land. At present, the Commission has a 
discretionary power to tackle absenteeism and action on neglect is dependent on either a 
complaint being made or the consent of the landlord being given. The new process places 
a duty on the Commission to take action in respect of absenteeism and neglect by both 
tenant and owner-occupier crofters. This will help to ensure that crofting contributes to 
economic growth by requiring crofters to be resident on, or near, their croft and to put it to 
some form of productive use. 
 
Comhairle Response:  
Comhairle nan Eilean Siar welcomes the clarification of the status of the owner occupier in 
order to make both owner occupier and tenant the same in terms of absenteeism and 
neglect. In the response to the Draft Bill Comhairle nan Eilean Siar recognised the problem 
posed by absenteeism but felt that an equal effort should be targeted at resident inactive 
crofters to ensure crofts are indeed put to purposeful use. There are concerns that an 
over-zealous approach to tackling absenteeism without first doing everything possible to 
identify and secure local interest in the tenancies being targeted. In too many cases the 
process involved in tackling absenteeism results in the croft tenancy being advertised and 
sold to the highest bidder. The process for selection followed by the Commission at 
present is lax and open to abuse. 
 
The process must be robust and swift to ensure avoidance measures cannot thwart the 
best intentions of the proposed new Crofting Commission. It may be that the only solution 
to that problem is that the Commission be given the power to direct an assignation in the 
case of an absentee rather than be asked to approve the proposal from what is likely to be 
the highest bidder the absentee being forced to dispose of the croft could find. In the 
original Crofting Act of 1886 an absentee was not technically a crofter. The rights afforded 
to crofters were dependant on the crofter being resident on the croft.   575



  
Part 4 
Part 4 of the Bill makes other changes to the Crofters (Scotland) Act 1993 that are 
intended to deliver a number of policy goals. Sections 25 - 29 aim to tackle speculation on 
the development value of croft land through strengthening the grounds under which the 
Commission may reject an application to decroft. At present, the Commission regards itself 
as obliged to approve applications to decroft where outline planning consent has been 
granted.  
 
These provisions enable the Commission to reject applications to decroft where it 
considers the cumulative effect of such applications to have a negative impact on crofting 
in the area, the long term sustainability of the crofting community - and the corresponding 
environmental, cultural and landscape benefits derived from crofting. A change to the 
requirement for approval for the enlargement of crofts is also included at section 30 of the 
Bill and section 31 proposes changes to the processes for obtaining Commission consent 
to make this process simpler and more efficient. 
 
Comhairle Response:  
Comhairle nan Eilean Siar supported proposals to tackle speculation and includes 
reference to locally important agricultural land in the Main Issues report for the next Local 
Plan for the first time. The Comhairle and other Highlands & Islands authorities met with 
the Crofters’ Commission to discuss how their new Key Agency Status role will input into 
the local plan process. The de-crofting issue and relationship to outline planning consents 
has also been discussed. The new approach should help to align the policies of the 
Commission, Government and local authority on crofting. 
 
The proposal to increase the clawback period from five to ten years did not appear in the 
Draft Bill so has not been considered to-date by Comhairle nan Eilean Siar. It is expected 
that this proposal will have a positive impact to curb speculative de-crofting.  A measure 
further to curb speculative de-crofting would be legislation aimed at closing the “sale by 
nominee” loophole. This effectively allows a crofter to exercise his right-to-buy as afforded 
by the 1976 Act but avoid the clawback clause by selling to a “nominee” who effectively 
picks up the clawback conditions. If the sale by nominee was only available to members of 
a crofter’s family to enable house building. This would be highly effective against multiple 
site speculation and easy to implement – and would also achieve the policy objectives of 
the Bill.  
 
Part 5 
Part 5 of the Bill includes general provisions concerning matters such as regulations, 
orders, ancillary provision, minor and consequential amendments, repeals, and Crown 
application. In addition, Section 32 includes a power to make modifications of enactments 
relating to crofting ahead of proposed consolidation, which allows for the simplification and 
clarification of crofting law. 
 
Comhairle Response: 
There was some reference to charging for regulatory decisions in the Draft Bill. There does 
not appear to be any reference to this in the Bill as introduced but there is still some 
concern that regulatory work currently carried out as part of the service provided by the 
Crofters’ Commission will in future carry a charge. Clarification is required on what the 
proposals will be either in this Bill or supplementary legislation.  
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CONCLUSIONS 
 
Comhairle nan Eilean Siar welcomes the fact that the Bill as introduced reflects the 
position of this authority as outlined in the response to the consultation on the Draft Bill 
much more closely. However, in the Draft Bill there were proposals titled “Support for 
Housing” that contained measures to introduce Standard Securities to allow a crofter to 
borrow against the croft tenancy.  
 
Whilst the fact that those proposals have been dropped is welcomed, it is of some concern 
that alternative proposals that actually do support crofter-housing are not included in the 
Bill.  In tandem with the Bill that wields the stick through tighter regulation it is essential 
that a carrot also be offered to sustain crofting in the future. 
 
In addition to an improved Crofter Housing support scheme urgent action is required to 
introduce a fully funded Young entrant’s scheme. This would support young entrants - 
hopefully into some of the crofts freed up by tighter regulation outlined. Failure to ensure 
that the next generation of crofters sourced, at least to some extent, from the crofting 
areas will be a great loss to the crofting and cultural heritage of the Highlands and Islands. 
In order to facilitate this injection of young crofters it is of paramount importance to ensure 
that any absentee action taken avoids the spectacle of those crofts going to the highest 
bidder with no thought for local resident interest  - currently priced out of the croft tenancy 
market.  
 
Comhairle nan Eilean Siar are concerned that oversight of multiple support measures such 
as housing, Bull Scheme and CCAGS as well as Crofting Community Support are now 
fragmented across agencies. There is a danger that this will result in a loss of focus 
required to ensure the best interests of crofting are always promoted. This was a function 
of the Crofters Commission and some thought should now be given to ensure the future 
case for crofting is promoted effectively.  
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 

CROFTING REFORM (SCOTLAND) BILL 

SUBMISSIONS FROM CROFTERS’ RIGHTS EMERGENCY ACTION GROUP 

I write on behalf of the members of CREAG, the Crofters’ Rights Emergency Action 
Group. This group was formed in direct response to the Shucksmith Report on which 
this present Bill is solely based. 

There is an overwhelming view amongst crofters that the Bill should be 
abandoned.  We wrote to every MSP to this effect (copy attached).  We recognise that 
many of the proposals, such as devaluing people’s homes by way of burdens and 
encouraging debt on a tenancy by way of lease (which may have included your home) 
have been dropped.. However, there is nothing in the Bill whatsoever that will benefit 
crofters in today’s world.  The aims of the Government cannot and will not be met by the 
proposed Bill, indeed, the Bill, if passed to law, it will make matters worse.  The problem 
is essentially an economic problem and not a legislative one.   Efforts of the Rural Affairs 
Committee would be better spent examining the Pack Report and any possible 
furtherance of its aims. 

From the outset, not only did Shucksmith never visit a seventh of the crofting area to 
take evidence, but he never ever asked the present Crofters’ Commission for their 
views.  Surely the views of experienced civil servants who have run a dedicated 
department for many years are important to have?  I note that you have invited the 
Commission to give evidence in Thurso, but it is all a bit late in the day. 

A The briefing paper is automatically weighted to landlordism, as, unfortunately, the 
author only used Crispin Agnew’s book as his main reference.  Anyone producing such 
a paper has to read both Agnew and Flynn’s book, which essentially say the same thing, 
but from a different angle. It would be quite wrong to use either one or the other.  
Landlords come out very well in this proposed legislation and I suspect this is merely a 
ploy to try and win Tory votes as a minority government will have to push the legislation 
through somehow.  In the podcast  Tom Edwards misleads by stating a crofter is 
“usually” a tenant. Any crofter is a tenant in law. He or she may also be principal or have 
a share in a trust or other body which is principal. Crofting is a tenancy system. The 
main difference to other forms of tenancy is that the home was built and paid for by the 
tenant.

B   The two main thrusts left of Shucksmith are a reformed Crofters’ Commission and 
the creating of a new register.  There was an overwhelming view of support for the 
Commission in Shucksmith’s research, but this was simply brushed aside by Shucksmith 
in favour of a totally new system.  It is very easy to purport that local committees and 
local accountability is a way forward, but in practice, in areas of very small population, it 
is fraught with difficulties.  The new local PR electoral system, as applied to areas of low 
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population density, is extremely problematic and this is recognised by the Electoral 
Commission.  However, the powers-that-be continue to use population as the main 
indicator and the Boundaries Commission have just followed suit with the latest 
reorganisation of parliamentary boundaries.  The change of name is very dangerous as 
it opens the door for every Tom Dick and Harry to define “Crofting” to suit their remit and 
jobs. Crofting is something crofters do and farming is something farmers do. A farm is 
not a public asset to be experimented with and neither is a croft tenancy especially when 
it is also your home. 

C   A register?  This is like asking every householder in Scotland to pay a tax to register 
their home in terms of title deeds, boundaries, etc just in case they may wish to sell it or 
do something to it in future, such as put up a shed or garage.  Nobody in their right mind 
would do this, as the legal costs involved are horrendous.  Why ask the tenant of a 
property to do this and not the principal?  The tenant has no right whatsoever to any title 
deeds, documents, etc.  Because crofting is also often a communal activity, all that 
would happen is that you would set neighbour against neighbour in squabble after 
squabble over rights of access to grazings, to fanks, to harbours, etc.  What is the 
benefit?  The Lairg minutes clearly show that one respondent summed it all up when he 
said:  “Nobody in this room will be alive to see the benefits of this proposal”. 

D   We do not trust the whole thrust of this proposed bill.  For example, in the 
explanatory notes, there is one very small paragraph (86 I think) referring to statutory 
instruments, yet when you actually examine these proposed instruments, they propose 
that major matters can be changed and not minor ones in the future, eg  it’s like saying 
of the Westminster Parliament that we may change the number of MPs, change the 
voting system, alter the quorums, etc all by minor legislation and not an Act.  This is 
outrageous. 

E Crofters operate under the same controls as everyone else in terms of cross 
compliance and good practice and there are many regulations already via SEPA or SNH 
. The grazings regulations and existing statutory conditions of tenure are not a problem. 
Part 3 then becomes largely irrelevant. 

F The explanatory notes state “A number of minor and technical amendments to 
crofting law” Please be very careful when this phrase is used. There is no such thing in 
crofting legislation as the legislation is so specialised and complex. 

I noted from the submissions some other points.  The Law Society of Scotland stated 
that the 1993 Act in conjunction with this Bill was extremely complicated to understand, 
yet the 1993 Act was supposed to be a consolidation Act to make things simpler.  It’s 
almost impossible for the layman to understand what is going on and the explanatory 
notes are questionable.  Simon Fraser does raise a good point about inheritance and 
procedure. He also states how development money is going to consultants and dukes 
and not to crofters. Crispin Agnew has to correct himself on quite a clear point of crofting 
law, that I was surprised that even he made a mistake in.  He raises a very good point 
on tribunals. There is reference to the perceived loss of good crofting land to housing to 
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the detriment of the economic prosperity of a croft. Michael Otter  gives the actual figure 
0.5 %. Is it not somewhat ironic that the most valuable land “in crofting”, in the whole of 
the Highlands and Islands, the bull stud farms are to have a significant  proportion sold 
off by the government to pay for running the farms! The phrase “do what I say not what I 
do” is the message crofters receive. 

To conclude, The committee is left with trying to make sense of a culmination of a long 
process of land reform whereby Crofters have been used as a model to be 
experimented with by academics. This goes right back to Lord Sewel’s time. They all 
can be traced to Aberdeen University geography dept. It culminated with mad proposals 
to devalue only crofters homes at a time when the boom went bust in a big way. There is 
absolutely nothing in this legislation that will help crofting today.  The strength of the 
crofting system is the fact that it has evolved to a very flexible system in terms of 
providing rural housing in vastly diverse areas of the Highlands.   It would be unusual 
today to find a crofter with mortgage or repossession problems, unlike the rest of 
society.  Ultimately, who will live in these houses in the future will depend on the 
economic prosperity of crofting.  The answers are in Pack, not in legislation. Stop hitting 
crofters with sticks and try a carrot instead. 

DRAFT CROFTING REFORM (SCOTLAND) BILL

[Clerks note: this is the letter to MSPs referred to in the immediately preceeding 
submission from CREAG] 

I write on behalf of the above organisation to ask if you could please support us and 
other crofters who are alarmed and aghast at the content of the above. 

CREAG is the only crofter organisation that has clearly examined and consistently called 
for the Bill to be abandoned. We were formed in July 2008 in response to the 
Shucksmith Report. The draft Bill is a rehash of Shucksmith. The Minister, Rosanna 
Cunningham, who holds the portfolio for crofting, can not find time to meet us despite a 
request of any time and anywhere. 

The committee of CREAG is composed entirely of volunteers: crofters who were elected 
because they had various expertise e.g., agriculture, legal, banking, community 
ownership, culture, etc. We have no political affiliations and have been asked by 
crofters, across the Highlands and Islands, to represent their concerns. 

The proposed legislation is discriminatory and bureaucratic. It is very serious amounting 
to State theft of the equity of crofters’ homes and interference in the heritable rights of 
their families. No other section of society is treated in this way. The bill would also 
introduce massive costs and needless legal disputes, none of which is sustainable from 
croft incomes; all this in the face of a deep recession. 
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The proposals are reminiscent of the Eastern blocs’ treatment of peasants, rather than 
upholding the principles of the free world. Scots who have emigrated to the new world 
would be shocked at the Scottish Government’s communist type proposals. 

Sadly, there is nothing in the bill to work with. For example: there is only one paragraph 
on the second last page of the 136 page ‘consultation document’, referring to young 
people, despite this being one of Roseanna Cunningham’s six opening bullet points. 
This section of society is the future of crofting and they need jobs, training and hope for 
the future, especially in the current difficult economic climate. Please bin this 
deplorable bill and please look on our website to see what crofters’ across 
Scotland think and wish for the future. 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 

CROFTING REFORM (SCOTLAND) BILL 

SUBMISSION FROM DR. DAVID FINDLAY 

Part 1 – Reorganisation of the Crofters Commission 

I agree that the Commission should be required to draw up a plan outlining how it 
intends to exercise its functions, as set out in Section 2, but the Commission should be 
under an obligation to consult as widely as possible before publishing any such plan.  
There should be a period of consultation during which members of the public, and 
particularly individual crofters, have the opportunity to make contributions to the final 
plan.  Other bodies such as SNH, Forestry Commission Scotland and major crofting 
landowners (particularly community landlords and community trusts such as the 
Stornoway Trust and the Applecross Trust and environmental charities with crofting 
interests such as the John Muir Trust, the RSPB (Scotland) and the Scottish Wildlife 
Trust) and crofting groups should be consulted. I do not agree that the Crofters 
Commission should change its name to the Crofting Commission.  Generally, however, I 
do not have many comments on this part of the Bill.  The Bill will confer additional 
discretionary powers on the Commission.  It is essential that the Commission develops, 
through consultation, clear policies as to how it will exercise its discretionary functions, 
but it is also important that it takes the individual circumstances of every application 
before it fully into account.  Its decision-making process should be transparent. 

Part 2 – the Crofting Register 

I generally welcome the move towards a map-based Register of Crofts along the lines of 
the Land Register of Scotland.  I would, however, see this as essentially an 
administrative operation which will have only a marginal impact upon the future viability 
of crofting.  From a practitioner’s perspective, it will create initial difficulties whenever 
croft land is assigned or conveyed, but over time the Register will provide greater 
certainty and reduce the scope for boundary disputes.  I believe that local communities 
should be involved in developing township maps showing the boundaries of individual 
crofts and common grazings and pastures. 

I believe that the costs of setting up such a Register should be met out of both public 
funds and registration fees payable by the individual who is seeking to register the croft 
land.  The costs of registration should be at a reasonable level, at not more than £100 
per conveyance or assignation.  The level of the registration fees should not act as a 
disincentive for the transfer of croft land. 

There are issues with regard to the sale of crofting estates rather than individual croft 
tenancies or titles.  It is unreasonable, for instance, to expect an incoming community 
landlord, for instance, to pay a registration fee in respect of every croft on an estate.  
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Such a measure would be both a financial and a practical disincentive to the sale of 
crofting estates.  Not only would the cost be considerable in terms of registration fees, 
but obtaining the agreement of all tenants and owner-occupiers to croft boundaries 
would be a formidable practical challenge. 

Part 3 – duties of owners and owner-occupiers 

The perceived problem of absenteeism has received considerable attention since the 
Bill was published.  Absenteeism is a very complicated issue and should be addressed 
at several levels.  There are many reasons why crofters may be absent from their crofts, 
some of which should be treated sympathetically.  There is a difference between a 
crofter who has been absent for several decades, has not put his or her croft to an 
agricultural or other purpose (if the croft is capable of sustaining such a purpose) and 
has no realistic prospect of ever returning to the croft, and a crofter who has to leave his 
croft to find employment in his or her trade or profession.  In my view the provisions of 
this part of the Bill should be dropped, with the exception of the recognition that croft 
land may have environmental attributes which arise from the absence, or at least 
limitation, of cultivation and grazing. 

Native woodland and coastal machair are both important ecosystems in the north-west 
Highlands and Hebrides which can benefit from limited and controlled grazing by cattle.  
Machair land has been managed by crofting communities for millennia and is an iconic 
symbol of the non-intensive use of land by such traditional crofting communities, 
particularly in Tiree and the Outer Hebrides.  It is very unlikely that the provisions of this 
part of the Bill will do anything to encourage such land uses.  Its broad brush approach 
is likely to have the opposite effect as crofters endeavour to put their crofts to some 
“use”.  Encouragement of traditional land uses would require a more subtle approach 
and targeted support (through grant assistance) for such land uses. 

In my view Section 20(2) – and the corresponding part of Section 21 - should be 
dropped or at least amended so that the word “must” is replaced with “should”.  I 
suggest that these sections must recognise that consideration is to be given to the 
nature of the croft, in terms of its locality, drainage, accessibility and geological and 
topographical features. Much croft land is inherently difficult to manage.  The term 
“purposeful use” in Sections 20 and 21 is so vague as to be virtually meaningless. 

It is widely acknowledged that crofting was never intended to provide a full-time 
occupation.   With the exception of fertile croft land (particularly in eastern Inverness-
shire and Ross-shire), much croft land is suitable only for rough grazing.  Absenteeism 
occurs to the greatest extent in the most remote parts of the Highlands and especially 
the Islands, where the croft land is generally least productive.  In the absence of suitable 
employment opportunities and targeted support, isolated communities will become 
increasingly difficult to sustain. 

It is hoped that the Commission will be given guidance to deal with these issues with 
flexibility and sensitivity.   Where croft land is put to use - such as through a formal sub-
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let or other arrangement - the Commission should be empowered to terminate a croft 
tenancy only in exceptional circumstances. 

I strongly welcome the recognition that croft land need not be put to an active 
agricultural purpose for it to deliver wider public benefits.  Sections 20 and 21 of the Bill 
recognise that nature conservation will be a recognised land use.  This is an important 
recognition, as there is much croft land which, though unsuitable for anything but the 
most marginal agricultural activity, is suitable for various conservation and biodiversity 
projects.  Such projects can bring valuable income and employment into remote 
communities.  The unique character of the Scottish Highlands and Islands owes much to 
its naturally rich biodiversity and range of flora and fauna.  Sensitive management of 
croft land can enhance biodiversity and encourage tourism, which makes a large 
contribution to the Highland economy. 

With regard to Section 23 of the Bill, I do not agree that crofters should be required to 
provide formal undertakings to the Commission. 

I do, however, agree with the proposal that owner-occupiers should be able to grant – 
with the Commission’s approval – short leases which do not confer on the tenant the 
right to buy. 

Part 4 – Further Amendments of the 1993 Act 

I do not agree that a case has been made to extend the so-called “clawback” period 
from five to ten years, as proposed in Section 25 of the Bill.  In my view the five year 
clawback period represents a reasonable balance of the interests of the landlord and 
estate on the one hand and the individual crofter on the other.  From a practitioner’s 
perspective this is likely to make the purchase of croft land less attractive from a crofter’s 
point of view. 

I agree that there should be greater control over resumption and decrofting of croft land.  
Where there is an active crofting community, or where there are landscape, cultural and 
environmental considerations to be considered, decrofting applications should come 
under much greater scrutiny. I generally welcome Sections 26 and 27 of the Bill, which 
sets out in greater detail the factors which the Land Court and the Crofters Commission 
must take into account in determining resumption and decrofting applications 
respectively.

Conclusion

In summary, the best way to preserve croft land and provide a viable future for crofting 
communities is to exert greater control over resumption and decrofting, so that there is a 
general presumption against taking land out of crofting tenure with recognised 
exceptions.  Land which can be cultivated should not be used for decrofted house sites 
when there is rough common grazing in the same township which can be used for the 

584



same purpose.  Draconian and often arbitrary action against the perceived problem of 
absenteeism and lack of purposeful land use – which is more a symptom rather than a 
cause of the decline of traditional crofting communities – will achieve little and cause 
considerable resentment amongst crofters.  Part 3 of the Bill should be dropped. 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 

CROFTING REFORM (SCOTLAND) BILL 

SUBMISSION FROM DAVID FORBES 

Owner Occupier Crofters

I could not understand any of the logic of the proposals as the present system 
seems to have worked without complaint for some time. 

It is important that crofting is not divided into two types. 

By definition a crofter is a tenant. Being a tenant is quite different to being the 
principal, whether you are a council house tenant, farm tenant, etc.  It is the land 
which is subject to crofting law and it is well registered as such.  It is the duty of 
the tenant to operate under the crofting laws, eg  stocking density via soumings.  
The landlord of croft ground also has duties to let the land appropriately. 

If anyone, including the sitting crofter, chooses to buy croft land, be it privately, 
by agreement or by compulsory purchase, the land remains subject to the 
Crofting Acts unless it is decrofted (by the crofter) or resumed (by the landlord). 

The crofter who buys his croft then as principal should appoint a tenant. This can 
be himself, as long as he has normal Crofters’ Commission approval the same as 
any other crofter. 

At the moment, the Crofters’ Commission chooses to exercise its powers, that is 
the present crofting law, by allowing the crofter who purchases his croft to 
assume the role of tenant.  If this system is causing some administrative problem 
or whatever, the easiest and simplest way to solve it is to exercise the existing 
law; that is, ask the person who now crofts the land to register himself as the 
crofter, like any other crofter.  Where is the problem? 

If you choose to become a principal of anything, you can make yourself subject 
to a whole load of legislation which a tenant would not be responsible for.  In 
crofting terms, you are responsible for putting a tenant in the croft that you own.  
That is the choice of any individual if he owns land under crofting tenure. 

If, in law, you create a new category of crofter called an owner-occupier crofter, it 
will open up a can of worms with much cross-legislation and many 
responsibilities which will merge between the roles of a tenant and a principal.  
Legally, it is much better to keep the two definitions clearly apart and existing 
legislation allows this and it is very simple to do compared to what is proposed. 
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Conclusion:  what is proposed would be to the detriment of crofters and crofting, 
as it would create confusion, two tiers and mixed messages.  Crofting is a 
tenanted form of agriculture. 

18 February 2010 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 

CROFTING REFORM (SCOTLAND) BILL 

SUBMISSION FROM BRIAN INKSTER 

Views on the Crofting Reform (Scotland) Bill [as introduced] for The Scottish 
Parliament’s Rural Affairs and Environment Committee 

I will provide my views with reference to the Parts or specific sections of the Bill. 

PART 1 – Reorganisation of the Crofters Commission 

No Comment. 

PART 2 – The Crofting Register 

Section 4(b)(i) 

Consideration should be given to the burden and cost this provision will put on certain 
individuals in certain circumstances. For example, if ownership of a Crofting Estate with 
100 tenanted crofts on it is being transferred then as part of that conveyancing 
transaction 100 crofts are going to have to be mapped and registered. It will be a matter 
of contract between the purchaser and seller as to how this is to be achieved and who 
will pay for it even if Registers of Scotland expect the purchaser to pay the registration 
dues. However, it is to be expected that such a burden will be passed to the seller 
especially insofar as mapping is concerned. This could make the sale of a crofting 
estate a prohibitively expensive proposition and one that will be very drawn out and 
neither attractive to the seller or the purchaser. Likewise “whether or not for valuable 
consideration” means that on the death of an owner of a Crofting Estate, with say 100 
tenanted crofts on it, then a transfer to an heir will trigger registration of those 100 crofts 
at substantial cost, time and trouble to the executry. It does not seem equitable that in 
such cases the burden of registration of a large number of crofts should fall on one 
individual in effect meaning that the crofting tenants will not have to deal with registration 
themselves. In my view section 4(b)(i) should therefore be limited to transfers for 
valuable consideration only of land on which owner/occupied crofts are situated. If 
Parliament is insistent on this including tenanted crofts then it should be limited to land 
on which not more than, say, 5 tenanted crofts are situated. 

Section 4(g)(i) 

If an entire croft is being resumed why would there need to be a requirement to create a 
Register entry for land that will no longer be a croft? The words “the croft or” should be 
deleted. There is, however, also an argument that resumption in any circumstances 
should not trigger registration. Resumption relates to land taken out of crofting tenure. 
Why should the removal of an area of land from crofting result in the remainder of the 
croft being registered? 
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Comment on First Registration by anyone other than the crofter 

The issues that I have already highlighted in respect of sections 4(b)(i) and 4(g)(i) give 
rise to a general comment: Should registration ever be effected by a transaction that 
does not directly involve a crofter? 

In the case of a transfer of tenanted land by a landlord or resumption by the landlord any 
registration would not directly involve the crofter. The landlord would be deciding where 
the croft boundaries were for registration purposes without necessarily having to consult 
the crofter. Whilst ultimately the crofter would have a right of appeal under section 12 
would it not be better for the crofter, who should know the croft boundaries better than 
anyone, to actually be involved in the registration process? If a crofter is not to be so 
involved in certain circumstances should those circumstances actually be allowed to 
give rise to registration? 

What is missing from Section 4(3)? 

An obvious trigger point to consider would be the grant of an Apportionment under 
section 52(4) of the Crofters (Scotland) Act 1993 where any land comprising any part of 
a common grazing has been apportioned for the exclusive use of a crofter. That process 
involves the land in question being mapped in any event making it ideal for entry in the 
Crofting Register. In any event, surely, you would want a record of apportionments to 
appear in the Crofting Register? Indeed the Crofters Commission will hold maps of all 
apportionments already granted. Could these historical apportionments not simply be 
transferred to the Crofting Register as part of the proposed mapping of common 
grazings (it was mentioned at the Future of Crofting Conference in Stornoway on 26 
January 2010 that the Scottish Government will pay for the mapping of all common 
grazings and shareholders interests in it and I assume that the Bill will be amended to 
reflect this). After all any apportionments will need to be identified in order to determine 
what the boundaries are of the common grazings remaining. 

The Consultation Paper (published in March 2005) on the then Draft Crofting Reform 
(Scotland) Bill under the heading “Deemed Crofts” stated:- 

“The current legislation provides at section 3(4) and (5) of the 1993 Act that 
tenanted rights in a common grazing, runrig land and apportionment which 
are not part of a croft (i.e. they are tenanted separately), should be deemed 
to be a croft. This wording has allowed confusion as to whether the 
deemed croft should be entered in the Register of Crofts, thus giving the 
tenant all the associated rights and duties of a crofter under the current 
Act.”

The Consultation Paper went on to say:- 

“Section 7 of the draft Bill therefore makes new provisions for recording 
details of such land or rights in the Register of Crofts.” 

Section 7 of the draft Bill introduced amendments to section 41 of the 1993 Act.  
However, I have been unable to see where exactly, either in the Bill as a consultation 
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draft, as introduced, amended or passed the position was actually covered. This point 
should now be addressed and dealt with once and for all in the latest Draft Crofting 
Reform (Scotland) Bill. 

Section 4(3)(i) 

The making of an application for consent to the subletting of a croft under section 27(2) 
of the 1993 Act should also trigger first registration. 

Section 4 - Make first registration compulsory for all crofters? 

Why not radically alter section 4 and set out to achieve a full, complete and authoritative 
Crofting Register within say 5 years (maybe 10 years) with a system of compulsory 
registration based on returns to be submitted by each party holding a crofting interest? 

Section 5 - Registration of events affecting registered crofts 

Section 5(2)(k) 

The granting of consent to the subletting of a croft under section 27(2) of the 1993 Act 
should also be registered.

Section 6 – Application for Registration 

Section 6(2)(c) states that an application for first registration should be submitted ‘at the 
same time as’ a step mentioned in section 4(3) is taken. However, section 6(3)(b) states 
that an application for registration in respect of an event affecting a registered croft is to 
be submitted ‘as soon as reasonably practicable after’ a step mentioned in section 5(2). 
I assume that the reason for this is to ensure first registration whether or not an 
application that induces it is actually granted whereas a subsequent registration is only 
going to happen if the event in question actually happens. However, rather than create a 
two stage process for the latter would it not make more sense for any application made 
to the Crofting Commission under section 5(2) to include an application for registration in 
the Crofting Register in the event of the ‘step’ in question being taken? Any registration 
fee involved could be paid up front and refunded if the application is not granted. The 
benefit of this would be to facilitate registration of the event promptly after it happens 
and avoid the possibility of a delay in or non registration of an event which should be 
registered. It would cut down the administration involved for both the Crofting 
Commission and the crofter applicant. 

Section 6(6)(b) 

Whilst a practical matter and not one that needs specification in the Bill it is hoped that 
the Crofting Commission and Registers of Scotland will work together to ensure that 
payment of any applications submitted by solicitors can be dealt with via the Registers of 
Scotland existing FAS system and by direct debit. 
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Section 6(8) 

Surely ownership is transferred for the purposes of subsections (2)(b) and (3)(a) on 
registration of the transfer in the Land Register of Scotland or General Register of 
Sasines (which could still happen in the case of a transfer that is not for valuable 
consideration of land that has not yet been registered in the Land Register)? Is it not 
simply a case of stating this obvious fact rather than leaving it for the Scottish Ministers 
to make provision by regulations? The position would, in any event, require to be made 
clear as soon as Part 2 comes into force. 

Section  7 – Acceptance of applications for registration 

Section 7(3) 

The Keeper should be obliged to acknowledge receipt of an application for registration in 
the Crofting Register in the same way as the Keeper currently issues 
acknowledgements of receipt of applications for registration in the Land Register or 
General Register of Sasines. Such acknowledgements should, I consider, be issued by 
the Keeper to both the Crofting Commission and also to the actual applicant. 

Section 8 – Completion of registration 

No Comment 

Section 9 – Completion of registration: further provision on first registration 

Section 9(2)(a) 

The word “the” should be inserted before the word “croft”. 

10 – The title sheet 

It is suggested that where a croft is registered in the Crofting Register and title to the 
croft in question is also registered in the Land Register then there should be a cross 
entry made in each register i.e. a note should be added to each title sheet to the effect 
that information concerning the subjects is also available from the other register. This 
would provide a connection between the two registers and be very useful for solicitors 
dealing with transactions involving the transfer of title to land that is subject to crofting 
tenure.

Section 10(2)(b) 

The name and designation of any sub-tenant of the croft and any tenant under a short 
lease of the croft should be entered by the Keeper on the title sheet. 

Reference is made to the owner-occupier crofter of the croft and to the landlord of the 
croft and to the owner of the croft. An owner-occupier crofter will also be the owner of 
the croft but not a landlord. A landlord of the croft will also be the owner of the croft but 
not the owner-occupier of the croft. Why therefore is there a need to specify “owner of 
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the croft” in addition to the owner-occupier crofter of the croft and the landlord of the 
croft?

11 – Challenge to first registration 

Section 11(3) 

I would make the same comment about the need for reference to “the owner of the croft” 
as I did above in respect of section 10(2)(b). This would also apply to reference to “the 
owner of any adjacent croft”. 

How will the Commission know who has an interest in any adjacent croft given that the 
existing Register of Crofts is not map based? Will the applicant be required to identify 
the parties upon whom notification will require to be given under section 11(3) in their 
application made under section 6 (rather like an application for Planning Permission)? 

Section 11(6)(a) 

Should the form of advertisement not be ‘prescribed’ in the same manner as the notice 
referred to in section 11(6)(b) is to be prescribed? From a practical point of view I 
assume that the Keeper should enclose the ‘prescribed’ form along with the certificate. 
Indeed should this not be added into section 8(2)(b) as a requirement on the part of the 
Keeper? Is the placing of the advert/notice to be monitored to ensure compliance? In 
this electronic age should such notices also be published by Registers of Scotland 
and/or the Crofting Commission via the internet? 

Sections 12, 13, 14, 15, 16, 17, 18 & 19 

No comment 

PART 3 – Duties of Crofters and Owner-Occupier Crofters 

Section 20(1) 

Is the requirement for a crofter to be ordinarily resident on, or within 16km of, their croft 
relevant in today’s world? At the Future of Crofting Conference Drew Ratter (Convener 
of the Crofters Commission) referred to this as “a horse and cart distance”. Murdo 
MacLennan (Area Commissioner of the Crofters Commission for the Western Isles) told 
the Conference that he personally travels 105 miles to work a croft in Harris. Patrick 
Krause (Chief Executive of the Scottish Crofting Federation) thought that 16km was 
completely outdated: It should be how far someone could reasonably be expected to 
commute to and from their place of work in a day. Perhaps 30 to 50 miles he wondered. 
I share these views. 

Section 21 (New Section 19C(2)(a) to the 1993 Act) 

The same comments on residency of tenants as expressed above in relation to Section 
20(1) applies equally to owner-occupiers. 
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Section 22 (New Section 21B(5) to the 1993 Act) 

The landlord should be allowed the opportunity to provide comments on the application 
to the Crofting Commission within a set period. This in turn would perhaps result in the 
28 day period having to be extended. 

There may be instances where the Commission require further information from the 
applicant or from a local office or Area Commissioner. Again, perhaps the period of 28 
days should be extended to take account of this possibility. It could possibly be a 28 day 
representation period followed by a 14 day decision period as is the case with the 
proposed new section 26B of the 1993 Act. 

Section 23 (New Section 26E(d) & (e) to the 1993 Act) 

The Commission cannot take action under the proposed new sections 26H or 26J to the 
1993 Act if they have consented to a sublet of a croft or to a short lease of an owner-
occupied croft. What if the sub-tenant or the tenant under a short lease, are neglecting 
the croft? Should the Commission not be able to intervene? 

Unless I am missing something, as it stands it would appear that once consented to a 
sublet of a croft cannot be brought to an end by the Commission. Thus an absentee 
tenant could enter into a 10 year sub-tenancy arrangement with his brother who resides 
local to the croft which on the face of it the Commission are happy to consent to. Then 
the brother does absolutely nothing to cultivate the croft. What are the Commission to 
do? By simply having consented to the sublet they are now powerless as a result of the 
proposed new Section 26E(d)(i) of the 1993 Act. Has the Scottish Government in effect 
created a loophole for absentee crofters to exploit? If so it should, perhaps, be closed. 

Whilst the Commission may terminate a short lease in terms of the proposed new 
section 29A(4) of the 1993 Act are the Commission, having done so, able to then take 
action under the proposed new Section 26J of the 1993 Act? This is perhaps unclear as 
it is arguable that by simply consenting to the let the Commission are then precluded 
from taking any such action by virtue of the proposed new Section 26E(e)(i) of the 1993 
Act. This is perhaps another loophole that needs closing. 

As an aside section 28 of the 1993 Act (Special provisions regarding subletting of crofts 
not adequately used) was completely repealed by section 11 of the Crofting Reform etc. 
Act 2007 with effect from 25 June 2007. These provisions first appeared as section 12 of 
the Crofters (Scotland) Act 1961 but, as far as I am aware, were never brought into 
operation: a Statutory Instrument being required to do so under subsection (17). 
Parliament may wish to consider whether these provisions would serve any useful 
purpose if actually re-introduced and brought into operation subject to any necessary 
amendments.

Section 23 (New Section 26H to the 1993 Act) 

Should the crofter not be given the opportunity to assign their tenancy, if they wish to do 
so, prior to termination? 
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Section 23 (New Section 26J to the 1993 Act) 

Should the owner-occupier not be given the opportunity to sell their croft, if they wish to 
do so, prior to being required to let it? 

PART 4 – Further amendments to the 1993 Act 

Section 25 

It is pointless extending the ‘clawback’ period from 5 years to 10 years whilst not dealing 
with the anomaly created by the decision in Whitbread -v- Macdonald 1992 SLT 1144. 

It was raised by a delegate at the WS Society/Crofting Law Group Conference in 
Edinburgh on 12th June 2009 that the Bill was an opportunity to remedy the loophole 
created by Whitbread -v- Macdonald 1992 SLT 1144.  I would endorse that view.  A 
landlord who is being required to sell croft land by order of the Land Court is entitled by 
section 14(3) of the 1993 Act to seek a second payment or “clawback” on a subsequent 
disposal to anyone who is not a member of the crofter’s family.  But the plain meaning of 
this provision was affected by the decision of the Court of Session in Whitbread -v- 
Macdonald.  There it was held that when the Land Court authorises acquisition under 
section 13(1) of the 1993 Act this is to be viewed as a single transaction and not a 
separate disposal of the land even where the conveyance is to a nominee outside the 
crofter’s family. 

This decision often results in landlords making it difficult for third party purchasers who 
are not members of the crofter’s family to acquire land as a nominee of the crofter rather 
than directly from the landlord with a resumption application being progressed under 
section 20 of the 1993 Act and the landlord and the crofter in effect receiving one half of 
the consideration being paid by the third party.  It is undoubtedly the case that as a 
result of Whitbread -v- Macdonald third parties often do “deals” with crofters resulting in 
the landlord being deprived of a share in the purchase price that they would otherwise 
have received.  It would appear just and equitable for this anomaly to be closed with the 
“clawback” provision applying immediately the crofter nominates a purchaser who is not 
a member of the crofter’s family.  This would make purchases by third parties who are 
not members of the crofter’s family more straightforward with one simple principle 
applying whether that party contacted the crofter in the first instance or the landlord in 
the first instance. 

I made these same comments in response to the Consultation Paper (published in 
March 2005) on the last Draft Crofting Reform (Scotland) Bill and also in my response to 
the Consultation Paper (published in May 2009) on the latest Draft Crofting Reform 
(Scotland) Bill. 

Patrick Krause indicated, at the Future of Crofting Conference, that the majority of the 
members of the Scottish Crofting Federation considered the Whitbread loophole to be a 
“mechanism for cheating” and were happy to close it. There should therefore be little 
problem in the Scottish Parliament now amending the Bill to do so. 

594



Sections 26 & 27 

These sections now deal with an issue I raised in my response to the Consultation 
Paper (published in May 2009) on the Draft Crofting Reform (Scotland) Bill. They do not, 
however, go as far as I had suggested which was to streamline the decrofting process. 
At the moment if a development is proposed on croft land it can take some time to 
realise that development. Planning Permission must be obtained first and then it can 
take 13 weeks for an application for a Decrofting Direction to be progressed with a 
further 42 day appeal period after the granting of a Decrofting Direction before it can 
take effect. This is frustrating for parties with a genuine need to decroft. The Scottish 
Parliament should be taking the opportunity of the Bill to streamline the process and 
speed it up. Possibly by linking the Decrofting and Planning processes together with 
each happening at the same time and the two bodies involved consulting with one 
another. Alternatively, allowing an application for a Decrofting Direction to be made 
before or at the same time as an application for the grant of Planning Permission with 
the Crofting Commission being able to grant a Decrofting Direction that is conditional 
upon Planning Permisson being granted. The Resumption procedure is not as drawn out 
as the Decrofting procedure is so there is perhaps less need to streamline that. 
However, the question of resumption being granted conditional upon Planning 
Permisson being granted would also be worth looking at. 

Sections 28, 29, 30 & 31 

No comment. 

PART 5 – General and Miscellaneous 

Section 32 

Consolidation of the Crofting Acts should not be a separate process. This should be part 
of the Bill with a Consolidated Act being produced immediately the Bill is enacted. 
Indeed the Scottish Parliament should look at this as a matter of policy when introducing 
any legislation that substantially amends existing legislation. 

Sections 33, 34, 35, 36 & 37 

No comment. 

SCHEDULE 1 – The Crofting Commission 

No comment. 

SCHEDULE 2 – Minor and consequential Modifications 

No comment. 
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Other matters arising 

Whilst not issues arising from the Bill as drafted I consider that the Scottish Parliament 
should be taking the opportunity of the Bill, on the basis that there is unlikely to be 
another Crofting Bill for some time, to resolve several issues that arise in Crofting Law. 

The Deemed Croft and resolving an anomaly 

The Bill would provide an opportunity to resolve an anomaly concerning Deemed Crofts. 
Following the decision in Bowman v Guthrie 1997 SLCR 40 it was held that a deemed 
croft, if not purchased at the same time as the croft to which it pertained, became a 
stand alone croft which fell outwith the definition of ‘croft land’ in section 12(3) of the 
1993 Act as there was no other relevant part to it. Thus there was no right to purchase it 
even if adjacent or contiguous to the original croft. There appears to be no good reason 
for this anomaly and it is one that could be easily resolved by was of a minor provision 
within the Bill. 

Removing land from crofting tenure if already developed for 20 years or more 

The Bill would also present an opportunity to resolve an ongoing issue in the crofting 
counties in relation to land that has not been used for crofting purposes for a 
considerable time but remains subject to crofting tenure. Where land has been 
developed for a period of more than 20 years and clearly not been used for crofting 
purposes for 20 years should it not simply be stated that such land is removed from 
crofting tenure without the need for a Resumption Order or Decrofting Direction?  This is 
a recurring problem in conveyancing throughout the crofting counties and one where a 
great deal of time and effort often requires to be employed by conveyancers in 
ascertaining the historical position of the land involved sometimes dating back to 1886 in 
order to ascertain whether or not a Decrofting Direction or Resumption Order should 
have been applied for in respect of the land in question. 

Situations arise where houses were built on common grazings after 25th June 1886 
being the relevant date on which the term “crofter” was defined by the Crofters Holdings 
(Scotland) Act 1886 and at which point a crofter obtained security of tenure with there 
being reserved to the landlord a right to seek resumption of croft land for a reasonable 
purpose, subject to payment of compensation to the crofter.  There are instances where 
crofters as far back as say 1887 allowed individuals to develop croft land without 
seeking any compensation in respect thereof.  It appears inequitable that more than 100 
years later the successors of the crofters in question should now be able to seek 
compensation on resumption for developments that have taken place over 100 years 
ago at a level reflecting current day valuations. 

A rule could easily be introduced under and in terms of the Bill to ensure that if croft land 
has been developed and not used as croft land for a period of more than 20 years then it 
shall be deemed to no longer be subject to crofting tenure. This is a much needed 
reform of crofting law which would simplify conveyancing in the crofting counties and 
reduce the work of the Land Court, the new Crofting Commission and solicitors who are 
involved in resolving such situations on a regular basis. It would also remedy the 
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arguable injustice caused to owners of properties who through no fault of their own have 
inherited a problem created by their predecessors in title often some considerable time 
ago and with the obvious consent and concurrence of the crofters involved at the time. 

I made these same comments in response to the Consultation Paper (published in 
March 2005) on the last Draft Crofting Reform (Scotland) Bill and also in my response to 
the Consultation Paper (published in May 2009) on the latest Draft Crofting Reform 
(Scotland) Bill. 

A croft that has not been registered in the Register of Crofts is not a croft 

The Crofting Reform etc. Act 2007 introduced new subsections (1)(f) and (1)(g) to the 
1993 Act extending the definition of a croft to include any holding which at the date of 
commencement of section 21 of the Crofting Reform etc. Act 2007 or on any 
subsequent date has been entered in the Register of Crofts for more than 20 years. The 
converse should also be the case with any holding that has not been entered in the 
Register of Crofts by a specified date not being a croft. This will avoid the ongoing 
problems in the crofting counties where people try to establish that a holding is a croft 
when it has never been openly recognised as such. The history of the holding has to be 
traced from 1886 and the legislation that applied over the years looked at in great detail 
with the Land Court often being involved to resolve the issue. One final window of 
opportunity could be given for those that want to establish the position before the door is 
closed on them. A minor amendment to the Bill would easily achieve this. 

Why drop the provisions in respect of standard securities? 

Gone completely from the Bill is the proposal that was contained in the Draft Bill to 
provide crofters with the option of using their tenancy as security for a loan. The Policy 
Memorandum states that “although the Committee of Scottish Clearing Bankers 
indicated that they were satisfied that the proposals provided a sufficient framework for 
lending, other responses to the consultation indicated that crofters would prefer to 
continue with current arrangements where they decroft a house site in order to access 
loan finance. As a result, this proposal has been dropped from the Bill.” I am unsure of 
the logic in this given that it perhaps contradicts the provisions that seek to prevent 
decrofting in respect of speculation of croft land. Furthermore, it does not address the 
situation of young crofters wishing to raise finance to actually purchase a croft as 
opposed to “a house site” on a croft. What would have been the harm of leaving these 
provisions in the Bill and giving crofters the option of granting securities with or without 
decrofting? Consideration should be given to re-introducing these provisions. 

Brian Inkster 

3 February 2010
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM MARGARET KING 
 
 
I am writing as the owner/occupier of a croft on the Isle of Luing, although it is 
not a croft in the legal sense.  My husband and I bought a plot on the shore of 
Luing Island in 1973 to build a retirement home, and it came with 2.12 
hectares of grassland at a higher level.  We have lived here since 1974 and 
used the land for poultry, goats, sheep and vegetables and fruit. 
 
Luckily, we had the means to fence the land, plant shelter, buy seeds, stock 
etc and with help from family were able to manage it and enjoy it, but it was 
never possible to sell the produce, and rules and regulations become 
impossible to comply with, so we now rent it to a sheep farmer, and will 
continue to do so. 
 
The Luing Community Trust asked for land to start an Allotment Scheme with 
polytunnels but after planning was complete the project failed, which was a 
great disappointment. 
 
I began this letter after reading an article in the Oban Times (16th Jan) about 
the Crofting Bill.  The current Oban Times mentions a series of up-coming 
public meetings – one in Oban – “to host Inquiry into Future Support for 
Agriculture in Scotland”.  I hope the meeting will address all the difficulties that 
face smallholders, with local consultations. 
 
 
Margaret King 
22 January 2010 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 

CROFTING REFORM (SCOTLAND) BILL 

SUBMISSION FROM NEIL F KING 

Part 2 – The Crofting Register 
1.1 As a retired solicitor who used to deal with property in the Highlands & Islands, I am 
supportive of the principle of an authoritative map based register of crofts but if you haven’t the 
stomach for all four pages of my views on the detail of the subject, you could fast forward to 7 - 
Suggestions at the end. 

1.2 As a general preliminary point, I think it’s a pity an enhanced crofting register couldn’t 
have been achieved by integration into the Land Register (LR) – i.e. making crofting tenancies 
registrable interests in the LR and the status as owner-occupied croft land something to be 
noted on the LR similar to real burdens. This is against the background that the Scottish Law 
Commission is currently working on a review of the LR1 and there has been a mushrooming of 
registers affecting rural land recently what with the Register of Community Interests in Land and 
the SSSI Register – and here we are about to add another one. 

1.3 That point aside, I urge that a lot of further thought needs to be given to Part 2 of the bill. 
This is partly because the details – wherein, of course, lies the devil – of the procedures for, 
and consequences of, registration in the proposed new Crofting Register was not consulted 
upon. This is because the draft bill annexed to the Government’s consultation of May 2009 left 
these details to be specified in subordinate legislation which, presumably, would have had its 
own consultation. (The committee will note that Part 2 of the draft bill annexed to the 
consultation was only two sections (being effectively (1) there will be a new register; and (2) 
details to be specified by subordinate legislation) whereas Part 2 of the bill now before 
parliament contains fifteen sections!) 

1.4 My principal criticism of Part 2 is that there may be insufficient safeguards in the 
registration process to prevent land which is not, in fact, croft land being irreversibly registered 
as such. Also, there’s no sanction for failure to register which could lead to the whole thing 
being still born especially as, in some circumstances, registration could impose a massive 
administrative burden. 

2 – Background  
2.1 The committee will recall that the impetus for a new register is that the existing Register 
of Crofts (RoC) maintained by the Crofters Commission (CC) is “incomplete and outdated”.2 It’s 
also not map-based and consists only of postal addresses of crofts: you can’t go to the CC with 
a map of a piece of land and ask them to tell you from the RoC if it’s croft land or not. 

2.2 Hence a new “Crofting Register” (CR) to be maintained by the Keeper of the Registers of 
Scotland (RoS). It will be map based with each croft registered in it being outlined on an 

1 see - http://www.scotlawcom.gov.uk/html/cplandreg.php
2 Policy Memorandum, para. 3, 2nd bullet 
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Ordnance Survey map in its “title sheet” (Bill, s.10(2)(a)). The effect of registration is that all 
land shown on maps in title sheets in the CR is incontrovertibly croft land (s.18(2) inserting new 
s.3ZA(1)&(2) into the Crofters (Scotland) Act 1993). 

2.3 Section 4 of the bill sets out the events which trigger compulsory first registration in the 
CR of a croft not hitherto registered in it. The principal trigger events are:- 
 transfer (including by inheritance) of the landlord’s interest in a tenanted croft or of the 

ownership of an owner-occupied croft (s.4(1)(b)(i)) 
 assignation or transfer by inheritance of a crofting tenancy (s.4(3)(c),(e)&(f)) 
 application for de-crofting (s.4(3)(j)) 

2.4 Given that registration in the CR has the effect of definitively and (possibly – see 3.7 
below) irreversibly decreeing the land concerned to be croft land, what safeguards does Part 2 
contain to ensure that this can’t happen by accident? 

2.5 The committee should be aware at this point that crofting tenancies are very seldom in 
writing so consequently seldom have a deed plan. In my experience, landlords rarely have 
much more information than tenants and often much less3. This is because the financial returns 
to landlords from crofting tenancies are so negligible, it’s not worth the professional input. 
Documentation of the average crofting tenancy tends, therefore, to be scanty to non-existent. 
This is in contrast to titles to land where there will always be a series of written conveyances by 
one owner to the next, each usually referring to a deed plan of the land concerned.  

2.6 The first safeguard in the bill is that an application for registration in the CR has to be 
sent to the Crofting Commission (s.10(1)). The CC must check the application against any 
information relating to the croft in the existing Register of Crofts before forwarding it to 
Registers of Scotland, with or without comment (s.10(4)). The CC can also request further 
information from the applicant (s.10(5)). However, given the admitted deficiencies of the RoC, 
the CC’s input is a valuable but by no means foolproof safeguard. 

2.7 The second check is RoS who can reject an application if it’s not accompanied by “such 
documents and other evidence as [RoS] may require” (s.7(1)) That’s a phrase borrowed from 
the Land Registration Act where it’s a reference to the written title deeds to land. It’s less clear 
what it refers to in the context of crofting where, as noted, there is seldom much documentation 
– except perhaps a map of the croft endorsed with “I certify to the best of my knowledge and 
belief that these are the boundaries of Croft 15 Achdubh” coupled with no comment from the 
CC.

2.8 Recognising, perhaps, that these two checks are insufficient, the bill builds in a third 
(which has no parallel in the Land Registration Act). This is a procedure for challenge of the 
registration. In essence, the CC must notify the registration to the landlord and tenant (or 
owner-occupier) of the croft which has been registered and of any adjacent crofts (s.11(1)-(4)). 
The applicant for registration must also advertise the registration by placing a local newspaper 
advert for two consecutive weeks and a notice on site (s.11(6)). Anyone may then challenge the 

3 With the possible exception of Department of Agriculture crofting estates created by land settlement schemes between the 
wars which presumably involved maps of the holdings which still exist.  
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registration in the Land Court (LC) within six months (s.12) but if no challenge is made (or the 
LC dismisses a challenge), the registration becomes final (s.9(1) & (4)). 

3 - Case Study A 
3.1 In 2008, Mr McX, the tenant of croft No 12 Achdubh on Ardban Estate, obtained planning 
permission for a house, decrofted the plot and sold it for £40,000 by the usual shortcut whereby 
Mr McX as tenant exercises his statutory right to buy his freehold by requiring his landlord to 
convey the land directly to the purchaser, Mr Y.

3.2 In 2011, after the bill is in force, the house has not yet been built (although its planning 
permission remains live) or the site even fenced off from the rest of the croft: Mr Y doesn’t live 
locally. The owner of Ardban Estate – which includes 100 crofts4 - then dies and the transfer to 
his heirs triggers registration of all the crofts on the estate not yet registered in the new Crofting 
Register: this is the vast majority of them and includes 12 Achdubh. As is common, the estate 
crofting records are fragmentary and haven’t been well maintained. One way or another, the 
sale of the house plot at 12 Achdubh is overlooked and the new owner of the estate submits an 
application to register the croft per a map which still includes the plot and indicating Mr McX as 
tenant of the whole. Will the three checks in the registration system detect the error? 

3.3 Will the Crofting Commission make the connection between the application to register 
No 12 Achdubh with the application to decroft the house plot they processed three years 
earlier? Given the admitted deficiencies in the existing system of croft registration which have 
prompted the current proposals, there must be at least a question mark over this. 

3.4 The second check, RoS, will not detect the error: RoS have no special knowledge or 
insight into the situation. This leaves the challenge procedure. That relies on notification to Mr 
McX and neighbouring crofters by the CC and the new landlord placing two local newspaper 
adverts and site notices on all the crofts on the estate.

3.5 Mr McX stands to gain massively by the error if it goes undetected because he will 
become the crofting tenant of a house plot with planning permission which he will be able to buy 
at agricultural value in virtue of the right to buy and sell again at full development value. So we 
can’t rely on him to expose the error. Will any of the neighbouring crofters the CC has to notify? 
Does the CC have the resources to identify who these neighbours are anyway?  

3.6 Mr Y, the owner of the house plot, doesn’t take the local paper so doesn’t see the 
adverts and the site notice has perished long before he next visits. Six months pass and his 
right to retrieve his valuable building plot has been lost. 

3.7 Does Mr Y have any further right of appeal? Section 14(1)(b) of the bill provides that RoS 
must “rectify” the Crofting Register on being ordered to do so by the Land Court, Court of 
Session or Sheriff Court. So perhaps Mr Y could apply to one of these courts to ordain RoS to 
rectify the CR by “de-registering” his house plot? But that avenue may fall foul of the general 

4 A typical figure. Borve etc. Estate on Harris sold by the Scottish Government to its crofters in January 2010 has 52 crofts. 
Galson and South Uist Estates, also recently sold to their crofters, have 600 and 850 respectively.  
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legal principle that, if legislation provides an appeal procedure, it is presumed that no further 
right of appeal is available. I’m not enough of an expert on that area of law and I suggest the 
Committee takes evidence from someone who is. Section 14(1)(a) provides that RoS may
rectify the CR even when not ordained to do so by a court. But RoS may take the view that, 
unless a rectification is agreed by all interested parties, it can’t revisit a registration once the 
door has closed on the six month challenge procedure in the bill. Finally, s.17 provides that “a 
person aggrieved by any act or omission of [RoS]” may appeal to the Lands Tribunal (why add 
yet another court to the list, incidentally?) which has power to order RoS to rectify the CR. But 
that jurisdiction may also be limited by the general principle already referred to. 

3.8 Note that there’s no time limit on an appeal against a registration in the Land Register. 
(Although land registration involves the principle that you can only retrieve your land from a 
“false registration” to a third party if he’s not in possession of it: if he is, you only have the right 
to “indemnity” (state compensation for the value of the land you’ve lost). This is not the same as 
the indemnity referred to in s.15 of the bill which is only for mistakes made by RoS.)

4 - Case Study B 
4.1 Same facts as before except that, instead of omitting Mr Y’s house plot altogether, the 
new owner of Ardban Estate and Mr McX, the crofter, both make an honest mistake about the 
extent of the plot and a smaller area is marked: this could easily happen due to discrepancies 
between the current OS map and the deed plan used in the decrofting process and the 
conveyancing of the plot. As the bill contains no provision for non-crofting neighbouring owners 
to be informed of registration (s.11(3)(e)-(h)), Mr Y could wake up one morning to find that a 
chunk of his property has been “resumed” back into crofting. 

5 - Case Study C     
5.1 Note in passing the immense administrative burden on the new owners and the CC in 
the event of a crofting estate changing hands. It involves plotting the boundaries of potentially 
dozens if not hundreds of crofts (remember that very few landlords have maps of these, even 
old ones, to work from) and correlating these with areas which have been decrofted etc. In the 
case of a crofting community purchase, the expense of this will, in practice, fall on the public 
purse.

6 – Sanctions 
6.1 The bill decrees registration in the CR by stating “An unregistered croft must be 
registered ... [in the following trigger events]” (s.4(1)). But the bill doesn’t seem to specify any 
sanction against failure to register a croft despite a trigger event. If the burden of registration is 
too great then, in the absence of a sanction, people won’t bother and the CR will be as still-born 
as the old Register of Crofts. In the Land Register, the sanction is that the trigger event has no 
legal effect until it is registered. For e.g. an assignation of a crofting tenancy will not take effect 
until the croft had been registered in the CR.

7 - Suggestions 
I respectfully suggest the Committee considers taking evidence from:- 
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7.1 the Scottish Law Commission (SLC) as to whether there would be merit in integrating 
a new authoritative map based register of crofts into the Land Register (see 1.2 above) 

7.2 an appropriately qualified lawyer, perhaps from the SLC, on whether expiry of the six 
month period without challenge precludes a subsequent application for rectification of the CR 
under s.14 and/or 17 (see 3.7 above)

7.3 the Crofters Commission (CC) on the issue of whether, in practice, when scrutinising 
an application for registration, it would be likely to pick up a previous decrofting from the croft 
overlooked by the applicant (see para. 2.6 and Case Study A, paras 3.3 & 3.5 above). 

7.4 the owners of a large crofting estate such as Storas Uibhist (South Uist Estate with 
about 850 crofts) on the practicalities of mapping all the crofts were they purchasing the estate 
after the bill was in force (see para 5.1 above). 

I also suggest the following amendments to the bill:- 

7.5 Transfers of landlords’ interests in tenanted crofts be removed from the list of 
events triggering compulsory first registration – because in practice landlords don’t have 
the information to be able to pilot a registration process which has potentially serious 
consequences for third parties. There is also the administrative burden in the case of transfer of 
a crofting estate (see Case Study C, para. 5.1). 

7.6 The crofter applying for registration (rather than the CC) should notify landlord 
and neighbouring crofting and non-crofting interests and swear a notarial affidavit they 
have done so to the best of their knowledge and belief - Given the scarcity and unreliability 
of documentation surrounding crofting, it’s the crofters themselves who are likely to have the 
best information rather than landlords or the CC. The notion of the applicant giving notice is 
familiar from planning law and there’s a precedent for affidavits in the procedure for 
preservation of burdens in the Abolition of Feudal Tenure Act 2000 (s.18(4)) (For the avoidance 
of doubt, I’m not suggesting removal of the “filter” through the CC or the newspaper adverts and 
site notices – as in planning law, again.)

7.7 Make clear that expiry of the 6 month challenge period doesn’t preclude 
subsequent rectification of the CR to correct a false registration - depending on evidence 
heard as suggested at 7.2 above. 

7.8 Incorporate a sanction for failure to register – see para. 6.1 above. 

Neil F King 
27 January 2010 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM THE LAW SOCIETY 
 
 
INTRODUCTION 
 
The Law Society of Scotland (“The Society”) welcomes the opportunity to comment 
upon the Crofting Reform (Scotland) Bill as introduced in the Scottish Parliament on 
9 December 2009 and has the following observations to make. 
 
GENERAL COMMENTS 
 
The Society’s Rural Affairs Sub-Committee (“the sub-committee”) responded to the 
Scottish Government’s earlier consultation on the draft Crofting Reform (Scotland) 
Bill in August 2009 and is pleased to note that the new bill appears to have taken into 
account a number of concerns that the sub-committee raised, particularly in relation 
to standard securities, the need for greater clarity in primary legislation (especially in 
respect of rectification) and for consistency of approach. 
 
One overriding concern which the sub-committee has is that if this bill is enacted, 
crofting legislation will become very difficult to read and interpret because of the large 
number of provisions which will be added to existing legislation: for example section 
20 of the 1993 Act, which will now have clauses numbered (1A), (1AA), (1AC), 
(1AA)(a), etc. There are other examples.  The sub-committee strongly recommends 
codification in consolidating legislation as soon as possible. 
 
SPECIFIC COMMENTS 
 
Part 1 – Reorganisation of the Crofter’s Commission 
 
The sub-committee has no comment to make on the general thrust of Part 1 of the 
bill.  There may be some practical concerns arising from the fact that crofting grants 
will come out of the Scottish Rural Development Programme (SRD) and go under the 
auspices of Highlands and Islands Enterprise (HIE), which may impact on cost and 
efficiency but this is not a legal point and is for other concerned parties to consider. 
 
The sub-committee would question the obligation on the Commission under section 
2D(1) to “have regard to” any plan produced and approved under section 2C.  Given 
the unequivocal terms of the requirement to produce a suitable plan, the terms of 
section 2D(1) seem comparatively weak. The House of Lords held in the case of 
Harvey v Strathclyde Regional Council1  that a duty “to have regard” to a matter does 
not mean that it has to be followed but simply that, provided regard is had to it, it can 
then be disregarded.   The sub-committee would suggest substituting the phrase 
“have regard to” with “take into account”, as it imposes a more positive obligation. 

 
1 1989 SLT 612 
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Part 2 – Crofting Register 
 
The sub-committee would wish to preface its observations on Part 2 of the bill with 
the general comment that it is in favour of the establishment of a Register of Crofts in 
principle, as it should simplify matters over time. 
 
Section 5 
 
The sub-committee would question the need to have as comprehensive a list of 
triggers for registration, as set out in section 5 of the bill. 
 
While the sub-committee suspects that the reasoning behind having such a long list 
of circumstances requiring registration is to try to create as comprehensive a record 
as quickly as possible, the problem that the sub-committee would foresee is how this 
would work in practice with the requirement that the person who triggers the event 
will have to pay for registration. 
 
For example, if the trigger is a boundary dispute between crofters, in most instances 
this is unlikely to involve the landlord on a practical level.  The sub-committee would 
conclude that for landlords to be responsible for registration is impractical because 
the landlord may well be so far removed from any understanding of what the position 
is and also, more fundamentally because the landlord’s legal right and interest in the 
croft are entirely different from the arguably greater interests of the crofters 
themselves to ensure that their crofts are adequately registered. 
 
The sub-committee would instead suggest substituting a time limit. This would have 
the added benefit of fitting in with the registration system for land, where some 
triggers are in place but there is also a point where there will be a general 
requirement to register land.  The sub-committee is of the view that there is merit in 
harmonising the processes for registration. 
 
Notwithstanding the previous point, the sub-committee is of the view that further 
consideration should be given to how the land register and the crofting register will 
interact, for example in terms of how to deal with the potential for contradicting 
information.  There is also nothing in the bill to suggest that registration in the land 
register and registration in the crofting register should take place simultaneously.  
This may need further consideration as well. 
 
Section 6 
 
The sub-committee appreciates that the intention of section 6(2)(b) is to try to ensure 
that the registration process does not hold up either purchase or sale of the croft 
however section 6(8) creates uncertainty as to when change of ownership is effected.  
The sub-committee does not see why the power to decide when change of 
ownership takes place in certain circumstances should lie with Scottish Ministers.  
The point at which ownership changes hands is well established in Scots Law and 
should not be interfered with for one particular purpose. 
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Section 10  
 
Given that the purpose of the Register is to introduce a greater degree of certainty, 
the sub-committee would suggest that the title sheet should include other details, 
such as whether there is a right of access and where it is in relation to the croft; all 
servitudes or similar rights, and pertinents enjoyed by the croft. 
 
Section 12 
 
According to section 12 of the bill, the persons listed in sub-section 3 may be able to 
challenge the registration of a croft under sub-section 4(d) within 6 months beginning 
from the date on which the Commission received the copy of the certificate of 
registration (sub-section 5). Notwithstanding the terms of section 12(1), which says 
that the Commission must notify the persons listed on receipt of the certificate of 
registration, the sub-committee is of the view that the 6-month period should begin 
from when the persons listed are notified of the registration, as there may be the 
possibility of delay or error which could impact on the 6-month period. 
 
The sub-committee is also of the view that the terms of section 11(3) should be 
extended to include other crofters in the township (if appropriate).  In practice, not all 
crofting boundaries are as clearly delineated as to prevent crofters from neighbouring 
but not necessarily adjacent having an interest in the matters listed in section 12(4).  
Section 11(3) should also be extended to include non-crofter neighbours. 
 
Section 13 
 
In the sub-committee’s view, the purpose of section 13 is not entirely clear.  Given 
that the term "ranking" has an established meaning in other branches of the law, 
particularly in relation to insolvency and securities, it is the sub-committee's view that 
it would be confusing to use it in the crofting context and that, in any case, the 
intention behind section 13 would be much more clearly expressed by transposing 
the language used in the explanatory note. 
 
Section 15 
 
The sub-committee would appreciate clarification on the circumstances that would 
lead the Keeper to exercise his right under section 15(4) to exclude, in whole or in 
part, any right to indemnity under section 15 in respect of anything appearing in, or 
omitted from, the title sheet of a croft. 
 
Part 3 – Duties of crofters and owner-occupier crofters 
 
Section 21 
 
In its previous response to the Scottish Government’s consultation on the draft bill, 
the sub-committee requested clarification on whether the proposal to insert a new 
section 19B in the Crofters (Scotland) Act 1993 (“the 1993 Act”) intended to have the 
effect that bodies corporate could be owner-occupiers of crofts.  The sub-committee 
expressed the view that as such an outcome would breach one of the fundamental 
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principles of crofting, it was therefore an undesirable consequence. 
 
In the sub-committee’s view, it is still unclear whether this could be a possible 
unintended consequence, as the definition of owner-occupier as contained in the 
proposed new section 19B of the 1993 Act  (as inserted by section 21 of the bill) 
does not cut across the statutory definition of ‘natural person’.  While section 
19B(1)(b)(i) would have to refer to an individual, a body corporate could be a 
successor in title (section 19B(1)(b)(ii)), and the sub-committee does not think that 
there exists any statutory provision that prevents a body corporate from being an 
‘occupier’ as per s19B(1)(c)(ii). 
 
Section 24 
 
One of the principle aims of the bill is to address the issue of absenteeism and 
neglect of crofts.  The sub-committee is of the view that the provisions for the 
creation of a short-term lease contained in section 24 (inserting section 29A into the 
1993 Act) could have the unintended consequence of creating a mechanism to avoid 
the proposed extension to the claw-back provisions contained in section 25. 
 
The sub-committee is of the view that this type of lease is at odds with the principle of 
bringing owner-occupiers more in line with crofters, as it appears to give owner-
occupiers the opportunity to leave the croft.  This will also put owner-occupiers of 
crofts into a class apart from owner-occupiers of non-croft land, until the minimum 
term of a Limited Duration Tenancy (“LDT”) under the Agricultural Holdings 
(Scotland) Acts is reduced; and unless the terms on which short-term leases can be 
granted are analogous to LDTs. 
 
For these reasons, the sub-committee would suggest that further thought should be 
given to the conditions imposed on the use of short-term leases. 
 
Part 4 – Further amendments of the 1993 Act 
 
The sub-committee has no comments to make. 
 
Part 5 – General and miscellaneous 
 
The sub-committee has no comments to make. 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM NETTA AND IAIN MACKENZIE 
 
 
The Crofting  system we now have emerged from a serious of legislative impositions. 
Some ,like the Act of 1886, were intended to stabilise a very fraught law and order 
situation which had occurred as a result of economic pressures and landlordism run 
riot .Gladstone`s great contribution in 1886 was the curbing of untrammelled 
plutocratic power. Vested interests with their foothold in Parliament, particularly the 
House of Lords, had some of their teeth drawn. The market was not stopped, neither 
would Gladstone, the great  classical liberal in economic matters that he was, have 
wanted to. Professor T M Devine in his book, `The Scottish Nation 1700 – 2000` 
published by The Penguin Press 1999 makes the point that ,`the 1886 Act did not 
provide any long term remedy for the fundamental economic  problems of the region 
and for much of the twentieth century depopulation continued.` 
 
Economic historians are well aware of the long term trends towards urbanisation, 
declines in the numbers employed in agriculture and a squeeze on small scale 
production. Crofters were hit severely by these in the years of cheap food policy, 
depression and moves towards very much larger farms after the Second World War. 
 
To some extent the circumstances faced by Scottish agriculture and crofting today 
are a continuation of long- term trends. State intervention since 1945 has ameliorated 
the impact, but the desire to further free up the world markets work against small 
scale producers. 
 
The EU regulations and distribution of support in this country seems to favour the 
strong. The SFP and LFASS systems are historic, based on stocking density. Land in 
the more favoured areas are paid much more per hectare than we in Assynt are, for 
example. 
 
The effects of this are demonstrated by the SAC report, `Exodus of livestock from the 
hills`, which clearly shows the biggest loss in the most disadvantaged areas. 
 
Brian Pack in his draft report into Scottish Agriculture makes the point that under the 
current EU rules nothing can be done to help the young gain farm tenancies and 
access support. Just like crofting, commercial agriculture is facing a severe shortage 
of skilled, committed labour. For years new entrants into crofting have found it 
virtually impossible to gain entitlements, without which crofting is totally unprofitable. 
If farmers in the Borders and Fife need subsidy to survive economically, how can 
small scale producers with all the inherent disadvantages of climate, topography, 
distance from market and diseconomies of scale make ends meet. 
 
Unless and until the political will and courage is found to address and remedy the 
subsidy distribution, crofters will struggle. 
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Crofts are small businesses. The economic incentive is as crucial to them as it is to a 
barley baron. 
 
This can be demonstrated with reference to the rapid exodus of cattle and sheep 
from the crofting areas after the price collapse precipitated by the BSE crisis and 
accentuated by the two Foot and Mouth outbreaks. Only this past year have prices 
rallied to what they in the nineteen eighties. 
 
Administrative impositions will not stimulate economic activity. In fact it is morally 
wrong to order crofters to use land when in so doing they shall impoverish 
themselves. 
 
Absenteeism arouses much passion. Absenteeism has been implicit in the crofting 
system since it began. The Rev Principal MacLeod encapsulates the situation 
superbly when he writes,` I always saw a croft as a place from which one sallied forth 
in search of a job.` My own grandfather worked away from home for 18 years. I have 
heard of children who did not know their father, he was away from home for so long. 
Many men in the parish of Lochbroom spent months away from home sailing yachts 
for the rich. The fishing occupied many others and provided the cash which was 
becoming vital to survival. Donald Macleod of `Gloomy Memories` fame spent many 
months of each year plying his trade as a stone mason in the south of Scotland, and 
this before the ground breaking 1886 proposals. 
 
The croft as Principal MacLeod says was a base, of necessity so, because it was so 
small and in many cases infertile. It could not produce sufficient to sustain a family. 
Landlords had seen to that! 
 
Napier makes the point that the Highlands and Islands had never been self sufficient 
in grain. They did their best; that task usually falling to the women and children. 
 
The economy of the croft-house revolved round the women and children, the men 
usually being present to plant and harvest. Central to the whole operation was the 
household cow, hens and a potato crop and possibly other vegetables. The work was 
backbreaking. Women and children had to bring massive loads of seaweed from the 
ebb or from boats for the fertilisation of the vegetables and the oats  and hay which 
were essential for the the cows` winter fodder. My own great, great grandfather 
drowned while trying to take a boat load of seaweed from Priest Island to the shores 
of Little Lochbroom. My grandmother and my father both told me of the grinding toil 
involved in cultivating their three acres. In years of inclement summer weather the 
worry was immense; these people were not able to order up a load of hay from the 
Black Isle. They lived on a remote peninsula accessible by foot and boat. For most in 
the west and north such isolation was the case, the road network being inadequate. 
 
As soon as my father and brothers were of work age, the family headed for Ullapool. 
The primacy of the money economy was finally being established in the Highlands 
and islands. The eldest son did not consider that a life he would embrace; the 
younger pair had to look for paid employment; crofts were in short supply, even if 
they wanted them. 
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Critics of the 1886 reform claim it did not contain enough in the way of a development 
strategy, made no provision for the landless cottar and perpetuated the system of 
small holdings the Taylor Report of the 1950s suggested be reorganised . It seems to 
me that this reorganisation came about organically in response to market pressures, 
higher expectations, the spread of the money economy. The de facto reorganisation 
is in fact the system we now have with many crofters in possession of or having the 
use of more than one croft. The so called multiple tenancies are in fact the 
reorganisation that officialdom didn`t have officially. 
 
These tenancies are much attacked by some. They are crucial to the system. The 
larger tenants by and large arrange and carry out the stock handlings, see to 
marketing, and often the care of animals of many more than their own. These 
businesses, built up over lifetimes and often over generations, as capital accrued and 
land became available as others vacated it, are of crucial importance not only to the 
Highlands but also to Scotland`s agrarian economy. They produce many of the best 
lambs, rams, ewes and suckled calves leaving the Highlands and Islands. 
Representatives of both Dingwall and Highland Marts and UA(Lairg) have told me 
that 50% of their throughput comes from crofts. Dingwall alone sells 250,000 sheep 
per annum. These maligned tenancies now under attack produce a large proportion 
of these sheep. This output is critical to the retention of sufficient critical mass of 
stock in the crofting counties, to enable stock producers to have access to 
reasonable facilities. Down- stream industries such as retail, garages, feed 
merchants, vets, hauliers and many others rely on this croft- generated business. 
 
The control economy advocated by so many who do not work in crofting and by 
those who have not been averse to selling house sites themselves will ossify much of 
what has been achieved since 1976. 
 
Absenteeism and its reversal is seen as the panacea to solving the problem of land 
for the young. 
 
On average10% of crofters are absent. That discounts the land used by others where 
arrangements or sublets exist. 1700 crofts could be made available, at the expense 
of putting some of the businesses described above out of business.   It means 
making available something like 4500 aces of indifferent land on which the young are 
to make a living. 
 
The expense of settling this land is the killer for the young or not so young as we 
found out. A house is needed. The average price of a house in Scotland is £160,000 
and every young wife wants one of these!  The land needs to be fenced at some £4 
per metre, drains have to be dug, the phone has to be installed, electricity may be 
needed, steadings and outbuildings are essential as is machinery. 
 
To do this a great big Land Investment  Bank ought to be set up, rather than the 
current approach of trying to take established crofters houses and permanent 
improvements from them at a knock down price. 
 
Were the government to offer young crofters  the £60,000 per unit given to social 
landlords to provide homes we would be a long way along the track to solution. 
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The Commission in the interests of fairness and transparency requires to be at arm`s 
length from the every day, disinterested and impartial. The pilots on local control, run 
earlier this century make instructive reading. All involved, officials and crofters, had 
grave reservations. This is alluded to in the Rural Affairs` Committee`s report on the 
2006 Act but the actual documents are much more unequivocal. 
 
An elected commission would be our preference, based on the existing distribution of 
commission board seats. 
 
This new commission would have to energise the upper echelons. The current 
lethargy, back-covering, self- serving pedantry, obscurantism, obfuscation is 
unacceptable. A can- do approach is essential to the future good governance of 
crofting. In the Ocraquoy case sloppy work was submitted by the Commission to the 
Land Court, no evidence was led by the Commission and one of their main 
assertions was based on a show of hands at a public meeting. This will not do, nor 
will the retort we have no policy when it comes to a contentious issue. The 
Commission is too important an arbiter to behave like this. 
 
When the chairman of the Commission says,`the Court tends to decroft in cases  
where planning permission has been granted...` Am Bratach Dec 2009, we wonder 
did the Commission lead evidence and prepare a robust case at these Hearings? 
  
The Registration of crofts is something landowners should do, if it needs to be done 
at all. The Commission register is 95% accurate according to Mr Ratter, perfectly 
adequate for a working document.  
 
The system envisaged is both unnecessary and expensive. The Register has a 
backlog of household cases according to KJBS MacLeod  WS, writing in WHFP last 
October,  who includes crofting law in his Inverness and Ullapool practice. The 
money mentioned seems barely adequate to the need. 
 
The widespread speculation in crofting land which is supposed to have taken place 
on a scale similar to the Yukon gold rush was not as widespread as suggested or as 
harmful; the vendors were prone to invest their gains in permanent improvements or 
on equipment. Conspicuous consumption was notable by its absence. 
 
Each croft is entitled to one dwelling house: therefore much of the land developed 
was not in productive use, which means that the figures used by the Commission are 
misleading in that regard, and the situation is quite unlike that at Ocraquoy or 
Taynult. Many tell us that fragile communities have benefitted from the influx of 
people; this is the view of the Land Court in the Ocraquoy case where the benefit of 
three new families had to be weighed against the agricultural usefulness of less than 
half an acre of relatively indifferent land. Moreover, house building in Assynt, has 
been a great boon to local tradesmen and others further afield. The possibility of 
draconian anti-decrofting laws in the period of austerity, if not depression, which we 
are about to enter, has very wide implications, and ought to be contemplated with 
great care. 
 
This is a joint submission from Netta and Iain MacKenzie.  They are active crofters 
breeding North Country Cheviot sheep, making extensive use of the common 
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grazings. They were outright winners of the Johnson Carmichael Trophy. Their ewe 
and ram hoggs being assessed on figures and looks. 
 
Iain graduated in economic history while Netta has a degree in chemistry and is a 
member of the Royal Society of Chemistry. Both taught in Ullapool High School, 
moving permanently to the crofts in Elphin in 1996 when their house had been 
completely refurbished. Subsequently significant investment was made in other 
permanent improvements, including modern sheds to allow bulk purchase of feed 
and space within which to finish lambs which used to be sold through Dornoch 
abattoir, a fank, fences, drains, and the rebuilding of the old stone steading, not to 
mention the usual machinery required in such businesses. 
 

Netta and Iain MacKenzie 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM ANNE MACLEOD 
 
 
1. Residency Duty 
 
I wish to comment on Part 3 of the Crofting Reform (Scotland) Bill, in particular 
Section 5AA which stipulates that ‘a crofter must be ordinarily resident on, or within 
16 kilometres of, that crofter’s croft’.  While appreciating that absenteeism and 
neglect are significant issues in some districts, I am concerned that this aspect of the 
Bill may unwittingly penalise tenants who do not abuse the current system.  I know 
from observation that a distance of 16 km between croft and tenant in no way 
compromises the latter’s potential to make full use of the land at their disposal and to 
make a valued contribution to the life of the crofting community.  It seems a pity that 
such individuals should be subjected to the bureaucratic process of applying to have 
this contribution measured and sanctioned. 
 
My contention is that, even taking into account the crippling cost of fuel in many 
crofting districts, working a croft over a distance of 10 miles is not by any means 
impracticable.  To put this in context, several west coast crofters and farmers take 
advantage of the availability of grazings on Easter Ross farms more than 50 miles 
away, ‘commuting’ at regular intervals for the purposes of checking and tending to 
stock.  It is an obvious fact that more land – even if inconveniently situated – makes 
for a more viable agricultural unit, and the majority of crofters committed to their 
livelihood are prepared to take advantage of this. 
 
Professor James Hunter’s additional evidence to the Committee contains the 
worrying suggestion that crofters living outside the residency boundary might be 
financially penalised by a scale of registration charges.  In my view this suggestion is 
grossly out of touch with the realities of crofting life and would have a disastrous 
effect on the livelihood of the ‘honest’ absentees described above.  Professor 
Hunter’s succinct and otherwise helpful historical overview (RAE/S3/10/2/11) 
contains what he describes as ‘the simple solution’ to absenteeism: ‘that you can 
only be the secure tenant of a piece of land which you actually occupy’.  Clearly, 
more distant tenancies were out of the question for the pedestrian or horse-drawn 
crofter of the 1880s, but this is scarcely a principle which stands up in these days of 
vastly improved transport and communications. 
 
I would suggest that: 
a) The stipulated residency limit of 16 km is too small. 
b) Rather than requiring all applicants to present ‘good reason’ for living outside the 

residency boundary, the legislation should contain some assurance that active, 
working use of a croft (eg. as defined in section 20.3.5B) automatically frees such 
crofters from being categorised as an absentee. 

 
This leads on to a related area of concern, also touched on by Professor Hunter in 
his additional evidence. 
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2.  Multiple Tenancies 
 
As a preventative to multiple croft ownerships/tenancies, Professor Hunter tentatively 
proposes another scale of registration charges: minimal for a single croft, up to the 
level of £250 per year per additional croft.  For a tenant with five crofts, this would 
involve a massive £2500 cut per annum out of already scant returns.  Professor 
Hunter does not make clear which issues so particularly concern him about multiple 
croft tenancies.  Doubtless, it is a common occurrence.  In the areas with which I am 
most acquainted, I know of few crofters who tenant a single croft: the result of a 
combination of inheritance, depopulation and declining interest in land-based skills 
among a new generation.   However, I see no need to view this in a negative light.  
For the reasons already outlined above, the widened scope provided by multiple 
tenancies can contribute to more realistic economic returns and the incentive to re-
invest in improvements, all of which can only be to the good of the wider community. 
 
As Professor Hunter reports, the Napier Commission report of 1884 contained a 
recommendation that smaller crofts be amalgamated into agriculturally viable units.  
Such reorganisation – with its inevitable fresh cycle of ejection and loss – was rightly 
resisted by a population weary of being treated as redundant froth on the shore of 
civilised society.  However, such proposals contained a noteworthy 
acknowledgement of the artificiality of the crofting system and the unrealistically 
small acreage of many of the plots of land so allocated.  It is little wonder therefore, 
and it should attract no penalty or blame, that opportunities to accumulate more land 
for agricultural purposes have been taken up by many crofters as and when it has 
become available. 
 
Much has been made of the role of crofting in maintaining a settled population in rural 
districts.  I adhere to no economic theory, but would give weight to the opinion that 
‘the appropriate population for the Highlands [is] that number that [can] earn a 
“sufficiently attractive livelihood there when the natural rural resources [have] been 
fully developed”’.1  Land, like all natural resources, is finite, and it may be that the 
utopia of crofts for all wishful comers is no more possible in the egalitarian 2010s 
than in the deeply inequitable 1880s. 
 
I comment on this issue in the light of the credence which Professor Hunter’s opinion 
carries as an authority on crofting matters, past and present.  I suggest that no steps 
are taken to penalise the holders of multiple tenancies who make use of them for the 
genuine purposes defined in section 20.3.5B of the Bill. 
 
3.  Duty not to misuse or neglect crofts 
 
In appearing to endorse the definition of genuine purpose as laid out in the Bill, I 
would express reservations about the following paragraphs: 
 
(4) But where the crofter, in a planned and managed manner, engages in, or 
refrains from, an activity for the purpose of conserving— 
(a) the natural beauty of the locality of the croft; or 

                                                 
1 Colin Macdonald, quoted in E. Richards and M. Clough, Cromartie: Highland Life, 1650-1914 
(Aberdeen University Press, 1989), p. 420.  Quotation amended from the past to the present tense. 
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(b) the flora and fauna of that locality, 
the crofter’s so engaging or refraining is not to be treated as misuse or neglect 
as respects the croft. 
 
(5) But where the owner-occupier crofter, in a planned and managed manner, 
engages in, or refrains from, an activity for the purpose of conserving— 
(a) the natural beauty of the locality of the owner-occupied croft; or 
(b) the flora and fauna of that locality, 
the owner-occupier crofter’s so engaging or refraining is not, for the purposes 
of subsection (2)(b), to be treated as misuse or neglect as respects the croft. 
 
These reservations are expressed on the grounds that, in practice, the line between 
‘refraining’ from activity and active neglect may be very difficult to quantify.  In my 
opinion, permitting crofts to fall into disuse on environmental grounds sets a 
dangerous precedent.  This is not to condemn the conservation of limited and defined 
areas as pioneered by the Rural Stewardship Scheme. 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM KIRSTY MACLEOD 
 

As a crofter’s wife and former staff member of Assynt Crofters’ Trust, I have 
been following the developments in the Croft Reform Bill with great interest. 
 
There is one issue that does not appear to have been addressed in the Bill, 
namely the limitations of the current Croft House Grant Scheme. 
 
I have read that crofters are to have interest payments reduced by half on 
croft house loans to 3.5%.  This will be very welcome news to those who have 
benefited from the former Croft House Grant and Loan Scheme. In this area, 
back in the 1980s the combined total amount available of £29,500 was 
sufficient to build a house. Latterly crofters were able to fund the balance 
required to build through mortgage financing, if the house site was decrofted. 
 
The loan at a fixed rate of 7% became relatively expensive compared to 
mortgage rates, and the loan element was scrapped several years ago, 
replaced with a grant only scheme, the Croft House Grant Scheme, with three 
levels for different areas. While the grant scheme is very welcome, the 
amount represents a fraction of total build costs and the removal of the loan 
scheme has meant that many crofters are unable to build a house on their 
croft. 
 
In order to obtain mortgage financing, crofters have no option but to decroft 
their proposed house site as lenders will not consider a mortgage on land 
under crofting tenure. The clear advice from CHGS is that if decrofting is to be 
applied for, any application should be delayed until after the grant is 
approved. A Decrofting Application takes a minimum of 12 weeks to be 
processed, longer if there are representations, and for a bareland site requires 
at least Outline Planning Permission (or Planning Permission in Principle as it 
is now called) before it can be considered, which itself takes at least 3-6 
months. 
 
My husband first applied to the CHGS in September 2006. An offer letter was 
issued in March 2007, with work expected to commence within six months 
and the first claim to be made within twelve months. For various reasons we 
had to delay, and because of the relatively short timescale in the offer we 
were advised that we would have to withdraw and reapply. A further 
application was made in October 2008, and an offer letter arrived two months 
later in December 2008. He then went ahead with the Decrofting Application 
necessary in order to obtain mortgage financing, and we decided on a house 
kit so that we could be ready to apply for detailed planning and building 
warrant. 
 
In the interim came the problems in the financial market making it extremely 
difficult to obtain a mortgage, particularly for those who are self-employed as 

616



we both are. It has always been more difficult to obtain a mortgage for a self-
build project if you are self-employed, but there were ‘self-certification’ 
mortgages available at a higher rate of interest for irregular incomes. 
Unfortunately these products were withdrawn from the market and lenders are 
now even more reluctant to lend for a self-build project if you are self-
employed.  Again because of the short claim window on the grant offer we are 
not in a position to take it up, and will therefore have to reapply again if and 
when we are able to access financing.  In the meantime the Decrofting Order 
will lapse if we do not go ahead and purchase the site from the estate, and if 
the planning permission also lapses and we could find ourselves in the 
position of having to start all over again. There are costs associated with all 
these processes and, because the system is so complicated, it is difficult to 
decide what is the best thing to do. 
 
We have invested significant sums in improving the croft in Balchladich – the 
main reason for not being ready to proceed before – and our greatest wish is 
to be able to live there now. We did live on the croft in a caravan for several 
years, renting empty holiday homes in the winter months. Following the birth 
of our son in 2007 we were lucky enough to be allocated a housing 
association property nearby.  However, for reasons of stock management and 
security as well as for the future benefit of our family, we would much prefer to 
be living on the croft. This would also release one of the four Albyn Housing 
properties in Stoer for another family to live in the area.  
 
My point is that the system as it stands is complicated and cumbersome and 
is only of real benefit to those who have access to building funds without 
requiring a mortgage. (It is understandable that crofters have been selling 
house plots for development as this is often their only way of raising capital.)   
While the move to reduce the loan rate for those who have already benefited 
from the scheme, it does nothing to assist those, like ourselves, who find 
themselves unable to build a house on their croft. I am sure there are many 
others in a similar position throughout the Crofting Counties, and the low take 
up rate for CHGS seems to confirm this.  
 
With an increasingly ageing population and high percentage of holiday 
homes, North Assynt is particularly vulnerable.  If rural areas like this one are 
to have any chance of retaining younger people and families, the 
reintroduction of a loan scheme for crofters would be a major step in the right 
direction. 
 
 
Kirsty MacLeod 
3 February 2010 

617



RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM JIM MACMILLAN 
 
The change of name is a political stunt and will have a huge cost for very little 
gain no reasonable explanation as to why this expensive change should 
occur. 
 
HIE have had responsibility for crofting development since 1st April 2009 and 
have done nothing to show that they are in a position do carry out this 
responsibility this work should be taken back over by the crofters commission 
who should have crofting development officers in place living in the areas to 
fully understand the  needs of crofting. 
 
The registration of crofts seems to be an issue that is going to cause high 
costs and a lot of confusion Highland solicitors will be delighted if the proposal 
goes ahead as the works involved in this registration process will in most 
cases require a solicitor and detailed maps to registration standards 
Landlords will incur high costs in this process as well. 
 
How can we ensure that costs do not increase in the future Solicitors like 
government officials seem to be able to turn any legislation around to ensure 
costs will rise. 
 
The recovery costs of fees for work that should have been done by the 
crofter’s commission previously appears grossly unfair. The registration cost 
of around £80 will be small compared to the cost of drawing up a map and 
surveying the area The majority of crofters will need to employ someone to 
carry out this work, average cost of maps for small croft £180 to £250.    
    
The system of registration has not been addressed sufficiently and the time 
that it will take to get a competent usable register in place is far too long.  The 
ranking system will see costs of appeals and disputes rise for certain 
individuals based on the fact that a neighbouring crofter has submitted an 
application earlier even if that registration is incorrect there should be a way of 
recovering costs from crofters who submit registrations that prove to be 
incorrect. 
 
Do Common grazings shares have to be registered some crofters may only 
have common grazings shares. 
 
I would consider that those drawing up the details on the registration process 
have little experience of the time and work that goes into drawing up 
agreements when crofts are purchased and the mapping requirements are 
very similar to those of the purchase process but with more consultation with 
neighbouring crofters and more people to object the process seems very 
complicated and is going to be much more costly than has been shown by the 
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figures in the Bill as it does not take account of fees for mapping and sorting 
out disputed areas. 
 
I am glad to see that absentee action on tenants and owner occupiers is high 
on the list of objectives and only hope that the commission will take action.  
The neglect action should not affect working crofts as anyone claiming 
subsidy will have to meet good agricultural practise requirements.  
 
One subject not mentioned in treating tenants and owner occupiers in the 
same manner is the subject of economic status tests for owner occupiers, 
these should either be done away with or introduced across the board this 
would do away with much of the needless legislation work carried out by the 
commission. 
 
With the demand for crofts and the legislation introduced to allow new crofts I 
am unsure of the gain there will be in the requirement for the Crofters 
Commission to approve division of purchased crofts. This would appear to be 
creating a lot of work for very little gain as any such division should have to be 
registered. 
 
Additional costs and time for a crofter who will most likely be selling part of a 
croft to make investment in the croft. 
 
The decision to allow the commission to divide a croft under section 26G is a 
dangerous precedent why should government bodies be allowed to take over 
land and divide it up and let it out to who ever The land should be returned to 
the Landlord and the landlord should be responsible for the reletting the 
commission do not have a good record in this type of situation and I would 
point to Sanna in Ardnamurchan a prime example of what happens when the 
commission has been involved in reletting. 
 
The letting of owner occupied crofts is a useful addition in ensuring that croft 
land is properly used however the commission must ensure that after a long 
term lease has finished that the owner occupier either becomes resident or 
sells /re lets the croft on a full tenancy basis if not all that will happen is that 
there will be no crofts coming onto the market for new crofters and that in turn 
will keep the cost of crofts very high. Where an application is made to let a 
croft on a long term lease and the owner has no plans to return to the croft/ 
area it should be refused and the owner asked to sell or re let the croft on a 
full tenancy. There are many owner occupied crofts in this area where the 
owners have not lived in the area for 30 or 40 years and will never return to 
the area. 
 
Paragraph 68 needs to be tidied up for grant/environmental scheme purposes 
many of these schemes need at least a 5 year agreement and there should 
be legislation to allow this type of lease where more than 5 years is available 
to be eligible for LMO/SRDP funding. 
 
The change from 5 year to 10 years for claw back for the landlord is a most 
unwelcome move this will have 2 main effects, it will reduce the number of 
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crofts being made available and will keep the price of crofts being sold high, it 
will also reduce the amount of money that is being invested in crofting as 
anyone who has bought a croft will be unable to sell part to invest in the 
infrastructure of the croft.  
 
The proposal to have elected members will no doubt cause problems and it 
will be interesting to see how many of the registered crofters vote the 
membership of the Crofting Federation which is only around 12% of the 
eligible crofters and only a small percentage are active have any figures been 
done estimating the numbers of crofters expected to vote as the cost would 
appear to be very high if a figure of 8 to 10% are all that vote. 
 
Has there been any work done on how the 6 areas are to be split and will this 
be affected by where the 3 non elected members are from additional 
information on how this is proposed to operated should be given before the 
end of the consultation period.        
        
Jim MacMillan 
9 December 2010     
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM NICKIE MAY 
 

 
Introduction 
 
While I was asked – I think - to attend the recent meeting in Thurso as 
secretary of the Orkney Area of the Scottish Crofting Federation, the 
comments that follow are primarily my own. Prior to attending the meeting I 
did contact several crofters/”like status” folk for their views; I will indicate 
where these are included. 
 
Background 
 
I run a “like status” holding on Shapinsay, Orkney stocked with rare breeds of 
sheep and cattle. The meat is sold direct to customers as whole or half lambs 
or as mixed eights and quarters of beef. I also knit, sell wool spun from the 
fleeces of the sheep and give farm tours. For the last two years I have been 
the Development Officer for the Shapinsay Development Trust while also 
managing the paperwork for our company. So while we are not strictly a croft 
here I like to think that I am a crofter by philosophy or attitude. 
 
My “engagement” with the Crofting Reform Process 
 
Firstly I will admit my knowledge of crofting law is scanty to say the least; I am 
aware of the basic principles. In preparation for attending the meeting I did 
read the policy document prepared by the Scottish Government several times 
so I am aware of what remains within the bill. I did however read the 
Shucksmith report from cover to cover and thought it a brilliant, 
comprehensive piece of work. What was particularly impressive was how it 
tried to look at the bigger picture and where crofting fits in and what it 
achieves for the public. Unfortunately, in the haste to throw out the unsavoury 
bits this broader, more objective viewpoint has also been flushed away. 
 
So I would like to go back to basics and structure my thoughts and comments 
upon the bill around the fundamentals as to why crofting should be retained 
and therefore protected because of what it offers to society as a whole. I do 
appreciate that for some who read this will think some of the comments 
obvious and “ grandma and sucking eggs” will often be a phrase in their minds 
but I do think that the shortfalls in both the legislation and the treatment of 
crofting in the greater scheme of things as indicated by some of the 
comments being made by Mr Pack in the course of his Inquiry indicate that a 
reminder is needed. 
 
Active, healthy crofting brings about public benefits in two fundamental ways: 
individual crofts are managed and run in ways that ensure that neighbouring 
holdings are equally able to be run and managed, and economically active 
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people are present and contributing to their communities. The former has the 
added advantage of ensuring that marginally productive land does produce 
some food and so helps with food security and the latter ensures the survival 
of those communities that are peoples’ histories and gives the rest of us 
options about where we live and how we live. So I would like to go through the 
proposals within the draft bill and look at how they impinge upon these two 
fundamental aspects of what crofting brings to society. 
 
1. A more effective Crofting – as I understand it is now to be called – 
Commission with elected members. 
 
Essential to have members elected from the crofting communities in order to 
give crofters some feel of ownership over the Commission and a sense of 
working together rather than just been regulated and talked down to. Just be 
careful how the constituencies are drawn to make sure all areas are 
represented – especially crucial given the variations in crofting from area to 
area.  Also darn good to be giving the Commissioners their own budget to 
mange so long as the appropriate legal safeguards are in place to prevent any 
personal liability. This way there is a chance that the Commission can be 
staffed by people wanting to see crofting prosper – in the broadest sense of 
the word - and continue. One Orkney crofter, on contacting the Commission, 
was advised to spilt his croft into several building plots and decroft it. The 
crofter refrained from this course of action as his family had been crofting the 
land for several generations. 
 
2. Register of Crofts 
 
Obviously this is essential for effective regulation so I am somewhat amazed 
that the existing one has not been kept up to date and that the SG is 
expecting crofters to pay for the failing of previous governments to fulfil their 
obligations under the laws passed to date. From comments made by other 
crofters it would seem also that the SG has been understating the likely costs 
to the crofters and the piecemeal approach would seem to encourage future 
disputes. Others have quantified the loss of money from crofting that these 
proposals would bring about. 
 
3. Neglect & Absenteeism. 
 
The draft proposals do nothing about coping with one of the fundamental 
causes of the above problems and the remaining support systems do even 
less. The SG cannot expect people to work the land and stay in their 
communities if they cannot make sufficient money to raise their families. While 
I agree with the comments that crofting is not a commercial activity, it still has 
to cover its costs and give value to the family if it is to be continued. Alongside 
that, there needs to be the scope for earning an income(s) from outside the 
croft. This is a crucial issue for Orkney. Because the land here is better than 
most found elsewhere in the crofting counties, crofters and “like status” folk 
can often earn enough from their holdings alone. It’s a darn good job as often 
there is little opportunity to earn an income outwith the croft – especially on 
the smaller Orkney Islands. Tourism is no where near as significant as it is in 
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the west. We get some 2,000 visitors to Shapinsay each year which is higher 
than some of the north islands. 
 
As far as I can tell there is nothing in the bill to tackle this element of the 
problem. Existing support systems do nothing at all to help people establish 
the micro businesses that might be the difference between their communities 
thriving or dying. One crofter told me that when he looked at getting help 
through CCAGS to start a horticulture business the only greenhouse eligible 
under the scheme was a large, expensive one from Wales. While my 
business did benefit under the ABDS scheme in the past I have always been 
wary of applying for grants which ramp up unnecessary costs or involve me 
tying up my business for several years while the money just flows through the 
croft to other businesses that are left free to act. There is the oft quoted 
difficulty about making successful applications to the SRDP – I would rather 
knit than try. 
 
The overall costs associated with the registration process and the money lost 
to individual crofters and to their communities needs to be considered in this 
context of economic marginality. These wider economic issues were tackled 
thoroughly by Shucksmith but now seem totally abandoned. I see that one of 
the suggestions put forward at the meeting in Thurso was for there to be a 
separate support system for crofting other than the support systems for 
farming generally. My understanding was that CCAGS at least used to fulfil 
this role but, as it has become more difficult to apply for and it no longer 
seems to recognise that crofting is indeed different from farming and that the 
little things do truly matter, it does so no more. It is a disgrace that like status 
folk can no longer apply for CCAGS; crofts are relatively few in Orkney for 
historical reasons but we have like status folk instead who are just as crucial 
to our communities. 
 
It would seem sensible that the Commission be pragmatic when looking at 
absenteeism if the croft is being worked by another crofter in the area. It 
needs to be relatively easy for an absentee crofter to arrange for their croft to 
be worked by another. Long term absenteeism could, however, be detrimental 
so perhaps absentee crofters should be asked what their longer term plans 
are and when do they think they will be back to work their crofts. While 
Shapinsay is not a crofting community we do see the effects of having fewer 
people on the island attached to the land. It is very difficult to get a spare hand 
if doing jobs around the holding which require two folk. As the number of 
holdings decrease, it is more difficult for the smaller farms to get stock off as 
there is not enough business for the hauliers to make up a complete load with 
the larger holdings having their own transport. We have our own trailer from 
the days we were south; otherwise it would be very difficult to run our 
business in the fashion we do as we rarely want to ship animals when others 
are doing so. As we are often only shipping one at a time we see if the 
hauliers can take them first as it is cheaper. A few large holdings all pursuing 
the same farming model makes the community less resilient if that model fails. 
In the longer term a lack of successor on these holdings can equally be 
problematic.  As there are less people working on the island – many commute 
daily to Kirkwall – people do not have the time to put into running the 
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community groups and activities so the possibilities for a life outside their 
houses declines. 
 
4. Speculation 
 
I would question how useful the clawback – extended or otherwise - will be in 
an area with owner occupied crofts unless some of the gain had to be directed 
towards a community group with a responsibility for investing the fund in the 
local community. Perhaps another option would be to allow crofts the right to 
sell off one building plot without triggering a clawback providing they 
submitted plans for how the capital raised was going to be reinvested in the 
croft. 
 
Yes I do think that the crofting system ought to be protected and regulated. It 
is not that unusual, after all, to have legislation protecting the public interest 
against the ravages of private gain. The ability to create new crofts coupled 
with the independent regulation provided by the Commission is a useful tool 
for community groups looking to encourage long term settlement into their 
communities. That tie with the land cannot be underestimated. For instance a 
crofter on Hoy told me that he was the only one out of 3 years of school 
leavers to have returned to the island to work and he has only done that 
because of his tie to the land. As we have to deal with the effects of climate 
change and peak oil it will be useful to have crofters and small farmers and 
their communities around who are resilient , can show what can be achieved 
by working together and have the skills that we are going to need in the 
future. Once crofting is lost it cannot be recovered. 
 
In summary, as far as I can tell, the draft bill does set out to make the existing 
legislation and regulation more effective which, while I accept that this is 
necessary for crofting to survive, means that the bill is all about “stick” and no 
“carrot”. As outlined above this means that crucial causes of neglect and 
absenteeism are not addressed. Without making it viable for people to remain 
within their communities by ensuring that they can secure enough income to 
support their families or viable for them to continue to work the land, then the 
bill does not put crofting in a position to achieve the wider public benefits of 
keeping economically active people within their fragile communities nor 
ensuring that the land is kept productive. The Commission will thus be given 
the unenviable task of trying to enforce a situation which is essentially 
untenable. And so the decline continues. 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM DIANA MOFFAT 
 
 
Part 2.Section 7.-I agree with a map based register which would facilitate 
applications for registration. 
 
Part 2. Section 3-I agree that there should be recognised boundaries? Who would 
map these.? Who would pay for this to be carried out. 
 
Part 2.Section 16-Who will be responsible for these fees? 
 
Part 2-Is it necessary to have 2 registers?( i.e.-Edinburgh based and also The 
Crofters Commission?).Would appear to be duplication. 
 
Section 20.Para.40. 
 
Absentee Crofters-This should not be a problem where the crofter has made 
provisions for their croft-e.g. use of croft for tree planting in a planned and managed 
way: encouraging flora, fauna, and bird life.( with frequent visits by the crofter.) 
 
Part 3-Section 22-51.This would require further consultation. 
 
Page 30-Para.141-If a tenant becomes an owner-occupier, what would be the time 
span for allowing the purchase of the croft?. 
 
Thank you for the opportunity to comment on this bill. 
 
I trust these comments will be taken into consideration. 
 
 
Diana moffat( Mrs). 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM CATRIONA MURRAY 
 

I understand from an article in the Oban Times of 14 January 2010 that your 
committee is currently seeking views on the general principles of the above 
Bill.  
 
Absenteesim 
I am responding in relation to my 2.5 acre croft from which, in legal terms, I 
am absent.  My family have been there for 160 years with the croft handed 
down through the generations by direct blood line.  I am the first crofter to be 
absent.   
 
The croft is officially designated as poor ground and I agree with this 
assessment. 
 
Like so many crofters lack of employment was the root cause of my absence.  
Our plan was always to retire to the croft when my husband retired.  All our 
holidays were spent on the croft helping family etc.  No foreign or other 
holidays for us as we tightened our belts in may ways with the hope of early 
retirement for my husband.  Finally our dream was becoming reality as we set 
everything in motion to return. 
 
Our hope to upgrade the old house literally built by my grandfather 110 years 
ago was shot down in flames by local architects who advised that a new build 
was the better option for 21st century living. 
 
Unfortunately my husband’s early retirement coincided with my first encounter 
with cancer.  Nothing daunted I was planting potatoes on the croft, as we 
have done every year, within 6 months of my operation and follow up 
treatment. 
 
The new house was an invigorating scheme which greatly helped my attitude 
to health matters. 
 
It took 8 years from the first approach to the architects to completion of the 
building.  The delays were numerous and varied: we had to build a new 
access road as required by the Roads Department at a cost of £30,000 which 
also required a Deed of Servitude as this road crosses over another tenanted 
croft:  a section 75 agreement was required before planning approval was 
granted.   
 
Our new home was built by local Skye builders and tradesmen who have 
thanked me so often for allowing them to stay on the island as a result of our 
personal funding securing jobs for them – they still pop in occasionally for 
coffee and a catch up. 
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My second (unrelated cancer) forced us to revise our plans as it is, according 
to medical advice, better to stay with your first site of treatment.  Keeping an 
Edinburgh address ensures my uncomplicated access to the Edinburgh 
Cancer Care Centre where I am on long term follow up.  While I have 
uncomplicated my health issues by this decision I appear to have certainly 
complicated my crofting issues. 
 
Discrimination 
“Absentee” is nowadays used offensively.  The implication is that being 
absent equates with disinterest, remoteness and damage to the community.  I 
am absent legally but the anomaly is that I spend more time and do more 
constructive work on my croft than many who legally are not absent. 
 
Villifying one section of a crofting community against the other is surely 
discrimination.  The Scottish Government has indicated that the fundamental 
rights of crofters: security of tenure, succession, fair rents and the value of 
improvements made at crofters’ expense should only be enjoyed by those 
residing within statutory distance from the croft.  (Ref Future of Crofing 
Team letter dated 13 August)  I would suggest that this is an infringement of 
human rights and discriminatory.  Good luck to those who are eyeing the 
European Courts.  Bullying, enforced action will increase this likelihood.  
Working with people rather than against them surely produces better results. 
 
Biodiversity 
I have 160 years of knowledge handed on through generations of every nook 
and cranny on this croft and my children and grandchildren who spend all 
their holidays on the croft are willing learners.   
 
Wild flowers are plentiful – I have ensured their survival and registered one 
endangered species.  I counted 92 daddy longlegs clinging onto the house 
wall last October/November (some were mating). 
 
We were all thrilled at the return of the house martins.  Autumn brings huge 
flocks of redwing and fieldfare – I am amazed at their return every 27th 
October.  We have visits from owls, buzzards and kestrels and I believe it was 
a red kite which flew past the kitchen window in autumn.  I provide suitable 
habitat for their prey.  There is a fully grown fur tree worryingly near a building 
but home to goldcrests so I have planted similar trees elsewhere in the hope 
of encouraging the goldcrests “to spread their wings”. 
 
I have an otter run from the river at the bottom of the croft through to the top.  
Although I have yet to see the foxes they left their mark when my neighbour 
lost all his hens.  Large numbers of bumblebees (I do not know all the types), 
butterflies, moths, caterpillars, frogs, toads etc abound along with millions of 
midges but then they ensure wonderful aerobatics from our bats (the 
grandchildren are fascinated having associated bats with some spooky 
connection at Hallow’een).  I have purchased a bat box from RSPB to see if it 
is of interest as I worry about the state of the old sheds on my croft.  Bats like 
otters are another protected species. 
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Crofting Register 
I wonder if this issue has been fully thought through? 
 
From a finance point of view, I have concerns about both the cost to the 
individual be it the originally proposed £250 or the greatly reduced figure 
claimed to have been conceded under pressure from the Scottish Crofters 
Federation and the cost to the public purse at a time of extreme financial 
pressure.  Presumably if the Registers of Scotland need £250 to meet the 
cost of registering a property, then if the fee is reduced to, say, £100 the 
Scottish Government will presumably have to subsidise the difference ie £150 
x 18,000 crofts = £2.7m.  The Scottish Government has already agreed to 
meet the Crofting Register capital start up costs of between £907,000 and 
£1,387,000.  It is doubtful if this figure will come in at anything less than 
£2.5m+.  This suggests a total cost of around £5.2m for a register that does 
not appear to have much support and will probably take years to reach a 
meaningful level. 
 
Of more concern should be the potential for argument and division within the 
communities as a result of boundary disputes as parties are forced to employ 
surveyors to produce acceptable plans to submit with their registration 
applications and these plans are disputed by their neighbours.  I know two 
siblings who have fallen out over a piece of land 12 feet square.  If that 
happens (and it does) amongst those related by blood imagine the free for all 
where there are no niceties of blood ties. 
 
I trust that these comments will be considered by your committee. 
 
Catriona Murray 
19 January 2010 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM M.S. MURRAY AND M.M. MURRAY 
  
 
Following a recent discussion with Neil Macleod, Chair of the Scottish Crofting 
Federation (SCF), it was agreed that we should prepare this submission, for onward 
transmission to the Committee Panel taking evidence on the implementation of the 
proposed Crofting Reform Bill.  This submission contains relevant crofting information 
that clearly vindicates not just our views, but also those of many others, including 
notably those published in recent weeks in the West Highland Free Press (WHFP), a 
Skye and Lochalsh based local Highland newspaper covering the West Highlands 
and Islands.  Brian Wilson, a former Westminster Parliamentarian, was one of the 
founder members of this publication, and has always maintained strong beliefs in the 
crofting culture and way of life, while being equally scathing in his condemnation of 
the negligent, and very often questionable methodology of those entrusted with the 
“future of crofting” to control the blatant exploitation of, and speculation upon, crofts 
and crofting land.  We are giving an example of croft speculation in this paper. 
 
The committee should therefore take account of the articles by Brian Wilson, as 
published in the WHFP.  (One of these articles is available as a pdf.doc on the SCF 
website).  The views of the SCF should also be taken on board, because we know 
these to be broadly in line with this submission, on this subject. 
 
One of HIE’s recent crofting proposals to Highland Council, also deals with topics not 
too far removed from these issues, and we suspect they would also put their weight 
behind this document. 
 
In this submission, however, we are suggesting a methodology that we fully believe 
would be successful if implemented, at all levels and in all regions of crofting.  
Indeed, some such methodology, and control, is necessary and crucial, if crofting 
culture is to survive in any shape or form, before it is consigned to the “Do you 
remember” historical anecdotes in local rags. 
 
We are also very concerned about the Local Authority’s seeming inability to 
distinguish between crofts, and other land, when assessing and deciding upon 
planning applications, and about how they pay no relevance whatsoever to crofting 
law or regulations in their decision making, even to the extent where dangerous 
planning precedents could be set for croft tenancies because of their seeming 
inability to recognise the danger signals when these are presented (and identified) to 
them. 
 
The Crofters Commission is currently considering an assignation application for a 
croft tenancy, which has recently been burdened with full planning permission for 
controversial development plans, [which the prospective tenant had submitted to 
planning himself, despite not being in possession of the land,] and which were 
approved by the Local Authority, clearly ignoring (and seemingly unconcerned about) 
the danger signals for local crofts, and crofting, that were identified to them before 
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they decided upon this Planning Application].  The prospective tenant (being the sole 
bidder for the croft) had already stipulated he would not purchase the tenancy, unless 
it came complete with full Planning Permission for the plans which he himself had 
submitted to planning, and so this applicant – who has not even been assigned this 
tenancy yet  – has already clearly demonstrated that the building / business 
development potential of the tenancy completely over-rides any importance or 
relevance attached to the crofting or agricultural capacity of that croft. 
 
This is a matter of grave concern, because an extremely dangerous precedent would 
be set, if the assignation – complete with the proposed development plans – was 
approved in full by the Crofters Commission.  It would have the potential to 
theoretically open the floodgates to tenants across the crofting areas, whether 
newcomers or existing tenants, to likewise over-develop their crofts, because if one 
such controversial mass development is approved by the Commission, then the 
runaway train will already have left the station, and – having consented one such 
application – it would then be difficult, if not impossible, to refuse any similar future 
applications.  A standard would have been put in place against which all such 
applications would be judged.  That would be a disaster for crofts, and crofting, and 
would have the potential to create urbanised landscapes in crofting settlements that 
would permanently alter, even destroy, the crofting cultural heritage of each 
settlement. 
 
The crux of the matter is that such developments rarely, if ever, have anything to do 
with, or to contribute to, crofting or the local environment.  We are talking here about 
utilising good crofting land to establish assorted dwellings, buildings, and 
“businesses” that could just as easily be set up on any plot of land, in any township, 
perhaps even on plots of land specifically set aside – or earmarked by the Local 
Authority, or Grazings Committees, for that specific purpose.  Or perhaps even by the 
Landlord.  But to speculate upon good croft land within a village settlement in this 
manner is unacceptable and – if consented – would set a very dangerous precedent. 
 
Croft tenancies, when advertised on the open market, are done so with a price tag 
that almost immediately prevents any aspiring young local crofters or families from 
expressing an interest, or making an offer. 
 
The afore-mentioned tenancy was advertised for sale (on the internet) through an 
Estate Agent, asking for “Offers over £25,000”.   We know that several local crofters 
inspected the croft, but were obviously unable to raise the asking price, or 
alternatively they could have considered the croft was not worth the asking price, and 
so did not place any offers. 
 
 Unfortunately, we also hear of how one young local crofting family’s interest in the 
croft was quickly snuffed out at the start, because of the extortionate price being 
asked for it.  The Estate on which this tenancy is situated was the subject of a 
“Community Buyout”, and was purchased in its entirety for £600,000 plus legal fees 
and outlays, although the actual valuation of the land fell short of that figure.  The 
estate is approximately 55,000 acres.  And it has 614 crofts, (of varying acreage), 
plus some large swathes of machair, and moorland common grazings.   Therefore, it 
does not require a degree in mathematics to very quickly gauge that a £25,000 price 
tag for just one of the 614 crofts clearly indicates that something is seriously amiss, 
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and that money is being asked for a croft tenancy that is quite astonishing, and way 
off the mark. 
  
Local crofters, unless in some ancillary highly paid employment, would never be able 
to meet that kind of price for a bare-land croft, and, in any case, it would then take 
them many more years before they could save enough to build their home on that 
croft.  Meanwhile, they would have to live in and pay for accommodation in some 
other location. 
 
However, as happens elsewhere, there are individuals living out-with the crofting 
areas, seemingly with funds to match such grossly inflated prices, who speculate 
upon crofting lands right across the crofting counties.  We do not object to diligent 
incoming new tenants from non-crofting backgrounds who are prepared to knuckle 
down and actually live on and work the land. Indeed they are very welcome, but 
unfortunately – as in other crofting areas – these are in a minority.  
 
Clearly then, we have a fatally flawed system that has witnessed, sanctioned, and 
failed to control the wholesale profiteering from the sale of croft tenancies which has 
escalated out of all proportion to the actual value of the land being sold, allowing 
crofts to fall into the hands of better-off (generally incoming) speculators whose only 
interest in the croft is for its commercial development potential value, while the croft 
itself is purely and simply the instrument for facilitating such plans.  If all applications 
are scrutinised and processed by the Crofters Commission according to the letter of 
the law, how then could this situation have arisen?  How has the Crofters 
Commission allowed this situation to develop in the first place, when their remit is to 
protect crofts and crofting lands, the crofters who live on that land, and the law and 
legislation that is supposedly in place to safeguard the land for its intended purpose – 
i.e. crofting?   How are crofting tenancies allowed to float on the open market, with 
asking prices that instantly put these completely beyond the reach of aspiring local 
youngsters or couples who want to work, and live on a croft in their own areas? 
 
These young people often have no alternative but to relocate to the towns and cities, 
and the suburbs and urban areas, because all the available crofts in the rural areas 
are invariably snatched up by much wealthier people, often (nearly always) from non-
crofting backgrounds, and generally from non-crofting areas. 
 
This has already created, and continues to create, a damaging transposition of 
culture and heritage, as young local people from crofting backgrounds – who are 
unable to raise the funding to buy any of the croft tenancies for sale locally – relocate 
to urban areas closer to their main employment, while the croft tenancies are 
simultaneously taken over by tenants from outside the crofting area, usually with no 
connection or affiliation with the area.  The culture and heritage of these crofting 
families is gradually but inexorably being transposed into – and lost within an alien 
urban area, while a different and often transient mix of new alien cultures replaces it 
in the crofting settlements. 
 
While there is sufficient provision and allowance for general culture interchanges to 
take place in all societies, a very special crofting culture, and heritage, and way of 
life, is now under threat.  The identity of every indigenous crofting family is at risk.  
The extraordinary heritage we inherited from our predecessors, who fought against 
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all manner of hardships to create and maintain these crofts, must be protected.  This 
means the land, for the most part, must be made available to locals from these 
crofting areas, before it is ever allowed to reach the open market. 
 
We have several suggestions that could enable that to happen, but which would 
require Government financial intervention and assistance to prevent the land from 
being floated on the open market, thereby compensating the genuine out-going 
tenant for being unable to raise perhaps what he had hoped for, particularly when 
compared with tenancies that were previously sold at such ridiculously inflated 
prices.  This would be a much fairer system than simply subsidising the incoming 
“new entrant” who could, under the old scheme, be from any background, or any 
area. 
 
We would propose that all croft tenancies offered for sale should initially be valued 
according to the value of croft-land locally, (with land quality taken into account).  
This would ideally be best done by an independent valuation expert employed by the 
Government’s Agricultural Department, as that would remove any potential local 
issues. 
 
All croft tenancies would then have to be offered, at that valuation price, initially to 
that local township only.  If there was no local township interest, the tenancy would 
then be advertised within that wider local crofting area. If there was still no interest, 
perhaps it should be advertised yet again, through the entire Crofting Counties, 
before it was finally – as a last resort - allowed to be advertised on the open market, 
at which point the Crofters Commission should be entitled to intervene in order to 
ensure that the crofting future of that tenancy was assured. 
 
If that process was rigorously followed and adhered to for all croft tenancies being 
sold, it would prevent the vast majority of them from ever being floated on the open 
market, and from being subjected to the speculation and exploitation that this open 
market encourages. 
 
If at any stage of this process, there was interest from more than one party for a croft 
or tenancy being sold, perhaps the final decision should rest with the Crofters 
Commission, who would be comprised of mainly elected crofting personnel, and who 
would take the views of the local Assessors and their legal advisors fully on board to 
enable them to reach a satisfactory decision.  We don’t believe it would be in any 
way fair, practical or feasible to burden any Grazings Committee, or any other local 
Committee, with such a potentially life-changing decision, as the result would 
inevitably only please the successful party, and almost certainly generate much local 
discord and dissention amongst others in that community. 
 
However, because the out-going tenant would very likely see a major drop in the 
income he had expected to receive from the sale of the tenancy, particularly when 
compared with the grossly inflated prices presently commanded on the open market, 
some kind of compensation scheme should be put in place to compensate him for his 
loss.  Importantly, compensation would only be paid once for any croft tenancy being 
sold, and so if that tenancy was sold again it would be re-valued (if necessary), and 
offered as before at that valuation price to locally interested parties, but with no 
compensation payable to the out-going tenant, because he would only have paid the 
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reduced valuation price on purchase.  This would inevitably, over time, ensure the 
sale price of croft tenancies was much more in line with the actual value of the land 
being sold, while simultaneously making resale of the tenancy an extremely 
unattractive option, as the profiteering element would have been removed. 
 
Compensation schemes could possibly be weighted, according to whether the 
tenancy had been worked and maintained for many years, or whether it had only 
been recently acquired, and was being sold on again. 
 
The croft that had been worked and cared for, over many years, should – ideally – 
have a higher compensation value (for the out-going tenant) than a croft that had 
only recently had a change of tenancy – particularly if that change of tenancy had 
been speculative, and was now being offered for sale complete with one or more new 
buildings, all of which may have been developed simply to enhance the re-sale value 
of the croft.  The tenant, in such a case, would obviously have bought and developed 
that croft simply to profit from its development and/or resale potential. 
 
To prevent the escalating speculative aspect of that kind of sale from achieving 
grossly over-inflated proportions, and potentially destroying any possibility of that 
croft ever returning into proper or local crofting use again, perhaps there should be a 
requirement to de-croft such a house site (or sites) before sale , particularly where 
the construction of (and profit from) that property was the only reason for having 
bought that croft in the first place, and where the actual croft itself was merely the 
instrument for facilitating such construction.  [In other words, where a croft was 
bought, and used simply to provide the site(s) for property that could just as easily 
have been constructed on any other de-crofted site or plot of land, anywhere]. 
 
Legislation would hopefully be in place, by then, to prevent that out-going tenant from 
selling the croft on the open market, and it would, instead, be subjected to land-
valuation and offered to the local township, as before.  Under such circumstances, 
where profiteering was the motive, and where there were no extenuating 
circumstances, the seller would only be entitled to the valuation price of the croft, 
regardless of what he had paid for it (unless he had actually improved and 
consolidated its value through improvement works, such as access, fencing, 
drainage, agriculture, etc while under his tenancy, to an extent that such works would 
justify their inclusion in the croft valuation). 
 
The matter of de-crofting plots of land on a croft, to sell on the open market as 
potential development sites, is also a matter of some concern, particularly if that 
activity follows shortly after the croft tenancy itself was assigned to the new tenant.  
Such sites are often sold at astronomical prices, and it’s quite possible for the new 
croft tenant, selling just one such site from his newly acquired croft, to instantly re-
coup the entire financial outlay expended on purchasing the croft itself.  Surely this is 
morally unacceptable, regardless of the legal position?  And surely the Crofters 
Commission, if regularly consenting such practices, must examine the yard-stick by 
which they approve and condone any applications that do not stand up to the closest 
scrutiny?  Why is the site being de-crofted?  Who is going to live there?  Why?  What 
will happen to the property, once built?  Will it be sold?  Can legislation be put in 
place to prevent such sites and/or properties from being sold within a stated number 
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of years?  If not, how is the profiteering element from de-crofted sites ever going to 
be controlled? 
 
There are occasions when de-crofting a house site on a croft is in order, both within 
the boundaries of crofting law, and historically, such as the provision of a house site 
for a member of the family; or de-crofting the site of the original croft house in order 
to assign the croft tenancy itself to a family member.   There may well be other 
occasions, if acceptable to both the neighbours and the Grazings Committee, such 
as when an established crofting tenant might wish to give (for an agreed fee perhaps)  
a ¼ acre feu to a friend or relative, as long as the viability of, and access to the croft 
was not jeopardised.  Provided the segmentation of the croft was controlled and 
within decent parameters, and the croft’s capabilities and output was not affected, 
then there could be some merit to providing a site for another home on a croft, where 
that would be the occupant’s main home, and preferably where the occupant was 
known or related to the tenant, or neighbours. 
 
There may well be many other occasions where de-crofting of sites is acceptable, 
and perhaps even necessary, but the general consensus is that the application rate 
for this sometimes questionable and often suspect practice has also gathered pace, 
like the runaway train, and may prove equally difficult to stop or control legislatively.  
But there must be a regulatory standard that should apply in all cases, to prevent 
mass de-crofting and / or the construction of multi-building developments on a croft.  
While not all crofts are equal, and not all crofts are the same acreage, there must still 
be guidelines put in place to PREVENT wholesale exploitation of croft land for 
business / profit, because unless this is done crofts will continue to be targeted for 
building developments, and then broken up when these are sold, leaving what’s left 
of the land in a damaged and degraded state, unfit for crofting or agricultural 
production. 
 
Clearly some kind of restrictive regulation and legislation is required to stop the 
speculation and exploitation of crofts, once and for all.  At the same time the genuine 
out-going tenant who has improved and maintained his tenancy may well be entitled 
to receive more than the basic land valuation for his croft, and so Government aid 
should be introduced at that point to compensate him for any losses he may have 
incurred through making that croft available to local interest at a reduced price, in 
comparison with the ridiculously inflated prices commanded on the open market, and 
which other tenants had previously received for the sale of their tenancies. 
 
This kind of intervention, PARTICULARLY if put into place alongside an enhanced 
Crofting House Grant and Loan scheme, would make crofts genuinely accessible for 
the next generation of crofters and their families, and, along with an incentive and 
encouragement to build their home on that croft, would ensure that the crofting 
settlements remained viable, and retained their young population, and their culture 
and heritage, while at the same time preserving and protecting a priceless 
inheritance and way of life. 
 
There is much talk at present about how the Crofting Commission intends to lean 
heavily on “absentee” tenants, without at any time explaining how they intend to go 
about this, or what would happen to the crofts vacated by the absentees.  We submit 
that the Commission, and the Government, must take a big step back from this 
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proposal, and actually think long and hard about the potential damage that such 
mass evacuation/eviction of tenants from crofts right across the land would do. 
 
Yes, there are absentee tenants who have no interest in either their crofts, or their 
heritage, and may never have even set foot on the croft.  But we submit these are in 
a clear MINORITY.  The MAJORITY of “absentee” tenants are classified as 
“absentees” by the Crofters Commission simply because they do not actually live on 
their crofts most of the year, without establishing why this is so.  Most of these absent 
tenants are actually doing many other crofters a favour, by sub-letting their tenancies 
to them meanwhile, ensuring the land is kept in good heart, while the tenancy 
remains safe and secure until such a time as the tenant can return “home”.  He is 
usually absent from home because of his work, or other family commitments, but 
most of these people fully intend to return to live on the land that their predecessors 
worked very hard to secure and maintain.  That is surely their birthright, and provided 
they are not depriving anyone else of the same right to live on that land, it would be 
very unwise to remove them, depriving them of their rightful inheritance. 
 
Then there is the matter of the vacated crofts.  Would these be advertised and 
floated on the open market as before?   Depriving locals, once again, of any 
opportunity to purchase these tenancies at an affordable price, and at the real land 
valuation?  Once again leaving the field open for the speculators to move in, and 
then move out again, taking their profit with them. 
 
Why not simply sub-let all the crofts where the present tenants, who – while 
physically unable to actually live on these crofts meanwhile – do remain the rightful 
heirs to their inheritance, and fully intend to return “home” at a later date?  Is there 
not a particular danger of invoking elements of the Human Rights Acts, and even the 
Indigenous People’s Charter, if the rightful inheritors of family tenancies are forced off 
their property, without having actually broken any laws? 
 
We could envisage many opportunities for such “evacuees” to raise legal cases 
against the Government, if they had deprived them off their rightful inheritance, and 
that would be extremely damaging, not just for crofting, and those living on the land, 
but importantly for the Crofting Commission and all those whose role is to act as 
official CARETAKERS and legislators of our land.  If the land is already being worked 
and sublet to another crofter, it must be remembered that this crofter is also going to 
be deprived of land essential to his business.  Therefore, the Commission must take 
great care to define and identify absenteeism, and not to confuse it with NEGLECT, 
which is a completely separate can of worms, and which does require attending to. 
 
However, we submit that the same criteria for making the land initially available at the 
valuation price to the local township must also apply where any tenant is being forced 
off the land for having neglected his property, to ensure that this land is also 
safeguarded from speculation. 
 
It is also important though to consider the crofters already living on, and working the 
land, particularly in remote hill areas, and the Islands off our coast.  It is important to 
understand the conditions under which they have to croft, and the extortionate prices 
that some island crofters have to pay, for the same products that are available for 
nearly half that price, or less, to mainland crofters and farmers.  Currently each 4x4 
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round bale of hay costs £42 to import, while small hay bales sell at nearly £6.00 
each. 
 
Because the previous scheme which subsidised feed hauliers was scrapped when 
RET was introduced on the ferries (which entitled that one leg of a return journey was 
free) the actual cost to the crofter is now greater since RET was introduced, than 
before.  Clearly this is the result of insufficient attention to detail at the time, but the 
whole scheme has to be urgently reconsidered if offshore crofters have any hope of 
ever competing with their mainland counterparts on a level playing field. 
 
We submit, therefore, that there has to be some additional incentive and 
encouragement for today’s crofters to REMAIN on the land, and continue in crofting, 
when faced with such crippling costs. 
 
A scheme to encourage retention of quality breeding ewes should be considered, as 
a matter of extreme urgency.   During the Integrated Development Programme (IDP) 
scheme some years ago, an “Untupped Gimmer” scheme ran for several years, 
which did more than any other scheme to encourage crofters to breed good 
foundation stock and to retain the best animals within their flocks.  Each approved 
and qualifying gimmer attracted a special payment, but the scheme could now 
perhaps be introduced [at year 1] for ewe-lambs and gimmers, and thereafter based 
on quality ewe-lamb retention instead – perhaps with an additional financial incentive 
to retain these as gimmers in the breeding flock, thereby ensuring the qualifying ewe-
hoggs were not discarded or sold on as prime fat stock after being approved. 
 
There could also be a financial incentive for some local breeders to breed and supply 
the local market with well-bred rams, and/or quality replacement stock, as this would 
also play a significant role in improving the sheep stock, by providing locally well-bred 
animals, which would already be well acclimatised to the prevailing local conditions, 
and where the buyer could see the dams and sires of animals bought.  There are 
good stock-keepers and breeders in crofting areas who have – often at some major 
cost to themselves – diversified into breeding ‘other breeds’ as well as the traditional 
native Blackface, and today’s market demands these heavier breeds, both as 
terminal sires and as breeds in their own right. 
 
We have no doubts at all that those schemes, if properly implemented and made 
accessible to all crofters, would be an overnight success, and provide security and a 
real life-line to those who have persisted against all the odds to remain in crofting 
over the recent lean years, while simultaneously offering a worth-while incentive and 
encouragement for young crofters to establish (or improve) their own flocks.  
Crucially, it would also ensure that crofting lands were used productively. 
 
This would also make a significant difference to the crofting landscape, the crofting 
way of life, and the crofters themselves, as well as improving the crofting sheep 
flocks, and breeds, across the Highlands and islands. 
 
We would recommend that such schemes should be run by the local Field Officers, 
through the Area Agriculture Offices.  These officers have a thorough knowledge of 
the land, and the people on the land, and are ideally placed to undertake the 
implementation of such schemes.  And many of them will already have had first-hand 
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experience of working within the IDP schemes, and – with hindsight experience – 
would be the best personnel to establish, and identify, how these new schemes could 
be introduced, and operated. 
 
 
M. S. Murray & M. M. Murray 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM THE NATIONAL TRUST FOR SCOTLAND 
 
 
The National Trust for Scotland (the Trust) welcomes the opportunity to respond to 
Stage 1 of the Crofting Reform (Scotland) Bill.  We believe the provisions in this 
current Bill are a significant improvement on its predecessor in 2007.  We are 
encouraged by the many positive regulatory and governance proposals in this Bill 
and a collective desire across the political spectrum to address the issues facing 
crofting today.  If the proposed legislation is underpinned by well-targeted funding, it 
will constitute a major push forward in securing the future of crofting and its 
associated public benefits. 
 
A summary of our main points is given below with more detailed and additional 
comments provided in Annex 1. 
 
SUMMARY 

1. any increased regulation of crofting must be matched by effective financial 
support for crofting activities, if the objectives of this Bill are to be achieved in 
practice; 
 

2. we continue to believe that the interests of the wider crofting community and 
the crofting tradition would be best served by fully or partially removing an 
individual’s right to buy; 

 
3. we fully support the strengthened grounds on which both the Commission and 

the Scottish Land Court respectively can reject an application to decroft or 
resume land; 
 

4. we urge the Scottish government to put in place clear guidelines to help 
interpretation of the new legislative clauses on which these are to be based; 
 

5. we support the proposal for a more inclusive and accountable membership of 
the Commission but believe its composition should ensure that landowners 
and wider crofting community interests are properly represented; 
 

6. the new duty placed on the Commission to take action in respect of 
absenteeism and neglect by both tenant and owner-occupiers is a significant 
and welcome step forward1; 
 

7. whilst we welcome the increase to 10 years in the clawback period from 
proceeds of a subsequent sale of decrofted land, we believe a more 
fundamental review of the basis of croft valuation is required in practice; 
 

                                                 
1 Implementation of this should be coupled with financial incentives to crofters to carry out their obligations 
under this new Bill 
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8. it is essential that the information to be included in the Crofting Register is 
comprehensive (some sections listed in the draft Bill have not been taken 
forward in the Bill); 
 

9. we urge the registration process to be fully or partly funded within a specific 
time-frame so that some form of systematic registration can take place 
alongside individual trigger mechanisms; 

 
10. the issue of charging for regulation of crofting needs careful examination by 

the Commission, particularly where there is a dispute. 
 
We would be happy to expand on any of the points made in this response and to 
engage with any future evidence-taking during the passage of this Bill. 
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ANNEX 1: Detailed comments on the Crofting Reform (Scotland) Bill: 
 
 
The Future of Crofting 
 
The stated objectives of this Bill are to put in place a robust regulatory and 
governance framework for the future of crofting and to ensure that crofting continues 
to contribute to sustainable economic growth2 in Scotland’s remote rural 
communities. We believe the proposed legislation will go a long way to addressing 
the former, but remain concerned that there is insufficient emphasis on effective 
support for crofting. On the latter, crofting contributes to far wider outcomes than 
‘sustainable economic growth’. The remit for the Committee of Inquiry on Crofting 
was to develop a vision for crofting, having analysed the extent to which crofting 
contributed to: sustaining and enhancing the population; improving economic vitality; 
safeguarding landscape and biodiversity; and sustaining cultural diversity.  This 
breadth of outcomes should be reflected more explicitly in this Bill. 
 
Crofting cannot be sustained by legislation alone and increased regulation needs to 
be matched with a properly targeted crofting support system on the ground.  Existing 
measures to encourage crofters to undertake agricultural work on their crofts are 
woefully inadequate, especially in the context of existing fuel costs, distance from 
markets, low productivity in general and the small scale of most crofts.  We believe 
there is currently little in the Scottish Rural Development Programme that is going to 
appeal to the majority of crofters and this gap must be filled by putting in place 
financial incentives that are simple, straightforward and properly targeted. 
 
There is a pressing need for such a balance to be struck, putting in place a carrot as 
well as a stick.  By itself, increased regulation intended to stimulate active crofting 
paradoxically may lead to the disappearance of crofting.  If crofters are forced to 
abide by the statutory conditions or lose their tenancy then it will simply be more 
attractive for many to walk away from it altogether, or force the Commission to 
implement the regulation and take the croft away. As a result we may be left with 
large areas of croft land that nobody wants. A basic financial package to stimulate 
good crofting practices must be put in place and we call on the Scottish Government 
to address this as a matter of priority. 
 
Speculation of Croft Land 
 
Speculation of croft land is arguably the most contentious issue facing the future of 
crofting today.  Steps to diffuse the situation have been controversial and complex. 
Recent attempts include: the proposal and subsequent dropping of the Proper 
Occupier’ amendment to the Crofting Reform (Scotland) Bill 2007; the suggestion by 
the Committee of Inquiry on Crofting that local crofting boards should have the right 
to suspend the right to buy where appropriate; the proposal and subsequent dropping 
of the recent occupancy requirement for houses built on decrofted land; and the 
current options in the present Bill.  The Trust fully supports the proposal to strengthen 
                                                 
2 The statement that crofting continues to contribute to ‘sustainable economic growth’ is inconsistent with the 
five principles of  sustainable development agreed by Scottish Ministers.  The economy must only be developed 
within environmental limits that lead to achieving a healthy and just society.  
http://www.defra.gov.uk/sustainable/development/what/principles.htm)  [Link no longer operates]
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the grounds on which both the Commission and the Scottish Land Court respectively 
can reject applications to decroft or resume land (further comments on this below).  
However, we believe that a simpler, albeit contentious, measure would have been to 
completely or partially remove an individual’s right to buy, thus openly asserting the 
interests of the wider community and the crofting system itself over the individual’s.   
For too long this issue has gone largely unaddressed. 
 
There may be an analogy in the right-to-buy policy in relation to council houses. We 
note that this was recently branded ‘a dreadful legacy’ for housing in Scotland by the 
current Housing and Communities Minister.i3  Steps have already been taken in the 
current draft Housing (Scotland) Bill to end the Right to Buy for new social housing 
tenants.  In addition, Scottish local authorities were given pressured area status 
powers under the Housing Act 2001 which allows them to suspend the right-to-buy 
where there is a shortage of affordable rental property. Whilst we acknowledge that 
crofting is unlikely to be the most appropriate means of delivering affordable housing 
for all in the Highland and Islands, the situation may be analogous in that such an 
individual right has had a cumulative and detrimental effect on a tenanted sector. 
 
The current government has demonstrated its ability to be bold in relation to the 
circumstances outlined above. Given the cross party political will to safeguard 
crofting’s future we believe the opportunity to tackle this issue head on can still be 
grasped.  
 
Disposal of land, resumption and decrofting 
 
The strengthening of the ability of the new Commission to reject applications for 
decrofting and the ability of the Scottish Land Court to reject applications to resume 
land in Part 5 of the Bill is to be fully supported.  In particular we commend the move 
to take into consideration any effects on the environment, landscape and the social 
and cultural benefits of crofting, a recognition of the value of these elements and the 
need to assess the impact of any potential development upon them 
 
Subsections (1A and (1B) of Section 25 of the Bill present the Commission and the 
Scottish Land Court with a new set of complex and interwoven issues to consider 
and one can foresee some difficult casework as a result. It is essential that clear 
guidance on the interpretation of these legislative clauses is provided to reduce 
uncertainty and to allow for an agreed set of criteria to be established against which 
cases can be tested.  A prerequisite for this is a shared understanding by all involved 
of the objectives that need to be met to sustain crofting communities. This includes 
their associated cultural and social benefits, the wider communities in which they are 
located, together with an understanding of landscape and environmental issues and 
potential negative detractors and positive enhancers thereof.  This will be no easy 
task and calls for joined up thinking and planning by the Commission, Highlands and 
Island Enterprise, local authorities and other stakeholders. 
 
New powers allowing the Commission to refuse a decrofting application even where 
planning consent has already been given, is a significant step forward. This move will 

                                                 
3 Scottish Government Press Release issued by Alex Neil (10/7/09) in response to a Shelter Scotland report 
which shows that the number of housing association and council homes for rent is at its lowest for 50 years. 
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untie the hands of the Commission and facilitate proper consideration of crofting 
interests in relevant cases. 
 
The increase in the clawback period from proceeds of a subsequent sale of decrofted 
land from 5 years to 10 years is also welcomed.  However we believe a fundamental 
review of the basis on which crofts are evaluated is required in practice and would 
constitute a fairer and more up-to-date approach to this issue.  The basis of croft 
valuation could be changed from a multiple of the rental to a proportion of the market 
value and should  apply to all sites, including house sites.  This proportion might 
logically be 50%, in line with the share in development value to which the crofter is 
entitled. The reasoning behind this is that the economics of crofting are currently 
driven by the market development value of croft land rather than by its unimproved 
agricultural value. The latter was originally used as the basis for establishing croft 
rentals, but this approach is now seriously outdated.  Another alternative approach 
would be to increase annual rental figures to reflect the development value of croft 
land.  Under either scheme any resulting increase in rent or purchase price could be 
paid into a local community fund to be used to build up an endowment for crofting 
projects in the future. 
 
Duties of Crofters and Owner-Occupier Crofters 
 
We welcome provisions to ensure that owner-occupiers and tenant crofters are to be 
treated in the same way. The requirement that owner occupiers must also be 
resident on, or within 16km, of the croft and to put the land to productive use will go a 
long way, if enforced, to addressing absentee and neglect issues.   The placing of a 
clear duty on the Commission to take enforcement action where duties are not being 
met is a significant step forward from the status quo and we would strongly advocate 
that investigations need be to be carried out without prior notification. 
 
The New Crofting Commission 
 
The Trust welcomes the move to a more representative and accountable 
Commission through direct elections of crofters The abandonment of the proposal to 
establish an Area Committee network and instead to directly elect a majority of 
crofters onto the Board of the new Crofting Commission is not surprising given the 
widespread concern over composition of the Committees and perceived difficulties in 
avoiding favouritism and local disputes at an Area level. 
 
However we have some concerns over its composition. The current proposal that a 
maximum of six members are intended to be registered crofters with the remaining 
three members (including the convenor) to be appointed by Scottish Ministers does 
not adequately reflect the landlord-tenant relationship which is at the heart of the 
crofting system. The landowner, be they private or community Trusts, should not be 
excluded from this decision-making process and should be allocated a voice in this 
forum.  The proposal in the draft Bill that appointed assessors should sit on Area 
Committees to ensure wider crofting interest such as landlords and community trusts 
must be replaced with an equivalent mechanism for the new Commission. 
Furthermore, the increased recognition of the need to take into account wider 
community interests as well as issues such as landscape and environment during the 
course of the Commission’s regulation work should be reflected in its membership. 

642



Commission charges for regulation of crofting 
 
Whilst the Bill provides the Commission with the power to fix and recover charges for 
the service of processing regulatory charges, we understand that no decision has yet 
been taken as to the type of regulatory applications for which the Commission might 
charge, nor what proportion of costs the applicant might be expected to meet. We re-
iterate our concerns on the need for this to be properly assessed, in particular where 
there is a dispute.  If, as anticipated, a crofter may reasonably incur a charge if he is 
the principal beneficiary of an application, particularly one to decroft or apportion part 
of the grazings, then separate provisions must be made for contested cases.  For 
example, where an opponent obstructs an application due to vested interests or 
personal grievance, costs may soar due to further administrative duties and possible 
hearings. In these situations a different approach is required. We urge the new 
Commission to examine this issue carefully. 
 
Registration Process 
 
As stipulated in previous submissions, we welcome the creation of a new map-based 
Crofting Register and agree that giving responsibility for the establishment and 
maintenance of this register to the Keeper of the Registers of Scotland (ROS) 
provides an important degree of legal certainty in the system. 
 
However we continue to advocate the expediency of allocating sufficient resources 
up front to systematically establish all croft registrations within a time limited period 
and not solely as planned through individual regulatory triggers or voluntary 
applications. We believe the latter will be more expensive in the long term in relation 
to registration costs, Land Court Costs and a greater volume of regulatory work by 
the Commission.  We believe a systematic approach based on a township by 
township plan would provide a good framework within which the Commission could 
carry out its business more efficiently and effectively.  The RoS has already 
suggested that registering all crofts within a township on one registration would 
reduce costs through economies of scale and this would be mirrored at many other 
levels were such a system introduced. 
 
If the estimated costs of between £1.4 and £2.3 million for the registering of crofts 
(excluding grazings) are deemed too great, we suggest some of the savings incurred 
from dropping the Area Committee network idea (eg the anticipated £100k per 
annum uplift on total spend on area Committee Assessors, £25k for first Area 
elections etcii) be redeployed to introduce some form of systematic township 
registration alongside individual registration.  This would allow for a faster coverage 
of registrations and offset longer term costs. 
 
Content of Crofting Register 
 
We are concerned that elements of the Content of the Register outlined in the draft 
Bill appear not to have been taken forward in the Bill as introduced to Parliament. 
The content of the title sheet (Section 10) misses out a number of elements listed in 
the draft Bill, namely:  the name, location and extent of every apportionment, fixed 
and scaled against a map, any contract or agreement made between a crofter and a 
landowner, or order from the Land Court, concerning access to the croft; and any 
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registered interest in a croft tenancy, such as a heritable security.  If our 
understanding is correct we call for this information to be re-instated. As outlined in 
our response to the draft Bill we would also like to see the extent, location and 
relevant shareholding in any and all grazing areas included and the location, extent 
and date of any decrofted land or resumption pertaining to the croft or its share in any 
grazings. 
 
If the information on the new Crofting Register is not fully comprehensive then there 
is a risk of a de-facto ‘dual registration’ operating in practice. The Bill’s Policy 
Memorandum confirms the Commission will need to keep an administrative record in 
respect of each croft. If certain details such as those mentioned above are omitted 
these will need to be kept on the old register too. This will render it more than as 
administrative record and negate the objective of ultimately replacing the old register 
with the new one. 
 
We fully support the Government’s proposal to pay for the mapping and recording of 
all common grazings across the Crofting Counties, expected to be completed within 4 
years.  As stated in our submission to the draft Bill, the description of shares should 
include the soaming and any specific township rules.  
 
 
The National Trust for Scotland 
February 2010 
 
                                                 
 
ii Para 2.3.7, Draft Crofting Reform (Scotland) Bill 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM MARY NORTON 
 
 
FEEDBACK to RURAL AFFAIRS & ENVIRONMENT COMMITTEE 
From hearing at Sgoil Lionacleit, Benbecula on 25/1/10 re Crofting Reform Bill 
 
Our group (led by Peter Peacock w/Derek Flyn as recorder) was dominated 
by one speaker; also, a great deal of unproductive time was spent on the land 
register matter.  Consequently, the most important issues were not fully 
addressed or discussed.  At the close, the (undiscussed) assertion was that ‘a 
little speculation is no bad thing’ was made and found it’s way into the 
minutes.  This did not represent the sense of the meeting and should be 
stricken from the record. 
 
The issues of land sales, neglect and absenteeism are very closely 
intertwined.  They stem from the same problem – lack of resources to keep 
the crofts viable.  If a crofter wishes to improve his land, equipment, livestock 
or home, often his only recourse is to sell some land.  Crofting is a regulated 
system, in which the land is in a sense held in trust for the community.  
Crofting provides many public goods from landscape and biodiversity 
enhancement to population retention and preservation of Scottish indigenous 
music and culture.  In support of this system and these goods, a modest yet 
accessible source of funds is essential.  Yet in recent years, support has 
gradually disappeared:  CCAGS now requires 100% up-front expenditure 
before claiming a 50% reimbursement:  this kind of cash is beyond the means 
of many crofters, so the improvements do not get made.  What small support 
that was available from HIE is gone; the SRDP is notorious for inaccessibility. 
 
Crofters who wish to use their land properly and retain their way of life are 
between a rock and a hard place.  A perverse set of counter-incentives have 
been allowed to develop, most probably through lack of understanding of the 
nature of crofting.  But the result is croft neglect and land sales. 
 
Land taken out of agriculture is gone forever and the community is diminished 
forever.  Whenever land is sold it is usually the best – near the road, on a nice 
grassy spot or usable bit of in-bye.  Even though ‘good’ land in the crofting 
counties does not rate very high on an absolute scale, it is all we have got.  
Crofting’s future whether for market gardening, livestock, specialty products, 
or just families depends on it. 
 
So one cannot let such a statement regarding land speculation pass 
unchallenged – it is ALWAYS a bad thing, and in the case of crofting directly 
undermines what it pretends to preserve. 
 
Thak you for your attention. 
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Mary Norton 
4 February 2010 
author of the Scottish National Course  for Crofting (secondary level) 
 
“sale” is here used to describe the effective result of feuing off a house site, as 
the outcome is identical. 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 

CROFTING REFORM (SCOTLAND) BILL 

SUBMISSION FROM MICHAEL AND DILYS OTTER 

PERSONAL BACKGROUND. Dilys is tenant of a croft at Oldshoremore, 
Kinlochbervie, which we work together. It was totally derelict when we 
acquired it in 1995. We have put a huge amount of work and considerable 
expense into it, and restored the equally dilapidated former croft house, where 
we now live. We run a flock of N.C. Cheviot sheep (selling the lambs at Lairg) 
and we have a couple of Shetland beef cattle. We have also established a 
small but very productive orchard. We also have two successful holiday 
cottages, which are not (and never have been) on croft land. We find that the 
existence of this working croft enhances the appeal for our holiday guests. We 
would like to improve the accessibility of the croft for those of our guests who 
are disabled and need a wheelchair outdoors (one cottage is specifically 
designed for “walking-disabled” guests), and to make other improvements, but 
we are inhibited from doing so by the fact that, under crofting law as it stands 
(and as it will be in future if this Bill goes through), there would be little chance 
of us or our successors being able to realise the proper value of the croft as 
now enhanced (or of the combined operation). 

Michael is a member of the NFUS Crofting and Highlands & Islands 
Committee, but is writing here in a purely individual capacity. He is also a 
member of the SCF, but does not agree with any of the varied positions that 
the spokespersons for SCF have, successively, taken in relation to (a) the 
Shucksmith report or (b) the draft Bill. 

It will be recognised that we are lay people, not lawyers, and do not claim to 
have a full grasp of the legislative detail. If we did, we could no doubt say 
more, and maybe express it better.  

SUBMISSION 

A. BASIC PRINCIPLE 

1. Our fundamental position is that the Bill should be abandoned, and that 
Parliament should decide, instead, to take the radical step of agreeing that 
there be a wholesale repeal of crofting legislation, by means of a “Crofters 
(Freedom) Act”. The basic principle of such an Act would be to allow crofters 
the full ownership of their croft land (redefined so as to remove the present 
restriction to land which is “adjacent or contiguous“ - see section E4 below ) 
including therefore the right to dispose of it, if and when they so wished, to 
whoever they chose, and meanwhile to allow them to use it and develop it (or 
not) as they wished, subject only to the general law which applies to the 
population as a whole (including of course planning law).  

2. This basic principle must be maintained in the Act, and not qualified or 
diluted to satisfy objections by those who may fear freedom or who may 
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resent it being granted to others; or those who raise the familiar cries and red 
herrings of “speculation”, “unique culture” and so on. (See below for comment 
on these). Parliament and Government should be under no illusion as to the 
likelihood that there will be attempts to water it down, but these must be firmly 
resisted. 

3. Clearly, there would be consequential matters to deal with in the Act, but 
these are not beyond the ability of competent officials and parliamentary 
draftsmen (clearly and firmly instructed to respect the basic principle) to 
handle. It is not, if we may say so, “rocket science”.  

4. There would be interim measures to be dealt with, including the winding 
down, over a short time, of the Crofters Commission. The role of the Scottish 
Land Court would diminish. (This is a technical jurisdictional issue which is 
beyond our capacity to comment on. It, and other “issues”, must not be used 
as a means of thwarting the basic principle, but as details to be dealt with in 
complying with it ). 

B. REASONS FOR THIS PROPOSAL 

1. The condition of the “patient” is dire. 

Croft use, and in particular, croft agriculture, has been declining for many 
years. There are a number of causes of this. For example, the average age of 
crofters has been increasing relentlessly, and is now probably around 60. 
Again, lamb prices have been low. (The improvement in 2009, while welcome, 
didn’t even bring us back to 1996 in real terms). The consumption of lamb has 
decreased. However, underlying all this and other factors is the fact that 
crofters are tied hand and foot by a unique and suffocating set of laws and 
rules (both primary and secondary legislation and Crofters Commission 
regulations) and are subject to a unique judicial procedure in the shape of the 
Scottish Land Court (which was originally meant to be for the protection of 
crofters, where they could represent themselves, but has now become a 
morass of individual judgments which even specialist and well-paid lawyers 
have difficulty in understanding or applying).  

We believe that, by liberating crofters from the burden of crofting law, and 
giving them full freedom as outlined here, croft agriculture would revive, to the 
benefit of local society, the agricultural industry generally, meaningful 
employment both locally and more widely (members will be aware, for 
example, of the impending closure of the Dornoch abattoir), and the nation’s 
food security. 

2. We are in the 21st century, not the 19th. 

It is now 124 years since the Crofters Holdings (Scotland) Act. This had as its 
purpose the protection of crofters, for whom the croft was an essential part-
source of their livelihood, for whom the croft house was their essential home, 
and who were at the mercy of unscrupulous landlords. Economic and social 
conditions have changed radically. We have now progressed from the 19th to 
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the 21st century, yet we are still bound by this Act, modified by a hotch-potch 
of additional legislation. The object of this is not so much “protection” as 
“control and restriction”. Even the “right to buy” the croft land, introduced in 
the 1976 Act, does not give a crofter a full right of ownership because it is 
subject to the ever-present threat of a forced assignation or a resumption if he 
were to act, or fail to act, otherwise than in accordance with the restrictions; 
and, more important still, it does not carry with it the free right of disposal. 
Furthermore, it is restricted to land which is “adjacent or contiguous”, and it is, 
also, strictly speaking, not a right to demand a conveyance (as is the case 
with the croft house itself), but a right to apply to the Land Court for an order. 
(see section E2 and E4 below) 

3. Croft agriculture (and other croft use) is seriously undercapitalised. The 
Minister has complained that CCAGS is underused, and has repeatedly 
threatened to withdraw it if this under-use continues. What she fails to 
recognise (or affects not to) is that crofters are simply unwilling to invest their 
share of the cost of the expense in question, when (a) the likely return, if any, 
is very low, but also (b) when, again, they would be putting their own money 
into an asset (their croft) which they cannot freely dispose of for proper value 
if and when they wish to. No-one in their right mind will invest any significant 
sum in those circumstances. 

4. Absenteeism and non-use is an increasing problem. Making it mandatory 
for the Commission to tackle absenteeism, as the Bill purports to do, will not 
work, because (a) the Commission does not have the capacity to tackle the 
huge number of cases; and (b) the Bill makes so much allowance for 
discretion that they will need to (or have the excuse to) pick and choose. 
(Even when there have been glaring cases of inexcusable absence, they have 
failed to act). By contrast, if absentees, or those who have no interest in 
working their croft, or are unable to do so, are able to sell on the “open 
market” ( an expression which causes some people - who are happy to live 
and to conduct their business in a free market - to go running for their smelling 
salts and cry “speculation”), then those with initiative and a bit of capital 
(maybe provided by, for example, HIE under its development function) will be 
able to offer to buy their croft and create a more viable unit. 

5. Fundamentally, this radical step of liberating crofters will encourage 
initiative and enterprise. As we have said earlier, those who lack these may 
resent others having the opportunity. Too bad. It will not force any of them out 
of their croft. (Of course, it will not “solve” absenteeism totally in the short 
term, but it should go a good way towards it. If further incentives are felt to be 
needed after some years, they can of course be considered).  

6. The proposals in this Bill are divisive: they would set crofter against crofter, 
crofter against landlord, and crofters against other members of a community 
or township. (See sections C3 and D1 below, for example). We believe this is 
absolutely wrong, and totally against the principles of good government which 
this Government and others have applied in other areas.  
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C. RED HERRINGS AND MYTHS 

1. “Speculation”. This is a cry sometimes raised by crofters against their 
fellow- crofters who apply to decroft for a house site. It ignores the fact that, 
out of the very small percentage of croft land that is decrofted annually for 
housing (we recall a figure of 0.5%) a significant proportion of cases are for 
occupation by the crofter himself or herself or a family member, and much of it 
may, in any case, be on land which is of poor quality. In the case of sale to a 
third party, the proceeds of sale are available for the crofter to invest in the 
croft (subject to the discouragement mentioned in B3 above) or in another 
enterprise.  

2. “Unique culture” and related expressions. Traditional cultural activity finds 
its expression, for example, in local groups and in “Feisean” and Mods, and 
elsewhere. It is not in any way dependent on the maintenance of a structure 
of tenant crofters. To pretend otherwise is a misuse of misplaced sentiment. 

3. “Crofting community”. This is defined, in Part 3 of the Land Reform 
(Scotland) Act, to include all residents in a relevant area. (We appreciate that 
the purpose of the Act was different, but it is the principle that we are 
concerned with). However, in the 2007 Act (and now repeated in this Bill), it 
suddenly took on a completely new meaning , namely “all the people who 
occupy crofts or have a grazings share in a township”. This has the effect that 
a particular element (crofters and graziers) in a community can veto an 
individual’s plan for what he or she wishes to do with his or her own property 
(the croft). This not only represents an improper interference with personal 
freedom under - and therefore subject to - the general democratically enacted 
and applied law; it also elevates the right to interfere of a mere part of a 
population, - namely crofters, who may well comprise only a small proportion 
of the total population - above those who happen not to be crofters but who 
have just as much interest (and, more important, less vested interest) in what 
is proposed but whose views the promoters of this Bill evidently consider 
should be ignored. What a divisive way to treat a community!  

4. the “philosophy and ideology” of crofting. The Minister is reported to have 
stated that crofters are “very content with the philosophy of crofting” and that 
there is “broad agreement about …the ideological or philosophical basis of 
crofting”. (RA and E Committee Official Report, 20 January 2010, Col.2294). 
We are not aware of crofters being asked about the ideology or philosophy of 
crofting, nor of their being told what the Minister, let alone the Cabinet 
Secretary or the Government at large, means by this. However, the Minister’s 
adoption of these terms in support of what she proposes suggests an 
outdated collectivist outlook. A policy and stance driven by a collectivist 
ideology has, for us, unsavoury echoes, and also runs the risk of obscuring 
objectivity and practicality and the fact that what we are dealing with is 
individuals and their needs and opportunities, not with an “ism”. (The 
substitution of the word “Crofting” in place of “Crofters” in the title of the 
Commission - closely following on the changes in s 1 of the 2007 Act whereby 
its historic function** of “promoting the interests of crofters” was changed to 
“promoting the interests of crofting“ - is a further indication of this). ** (ever 
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since its establishment under s.1 of the Crofters (Scotland) Act 1955). It 
seems to be a case of: “Never mind the crofter; feel the ideology”).  

D. THE BILL - SOME SPECIFIC DETAILS 

While in no way moving away from our basic submission, we comment on a 
few particular aspects of the Bill as follows: 

1. Register.  

a. This is unnecessary. The Crofters Commission has records which are 
sufficient for all normal practical purposes. 

b. It is certain to cause a lot of expensive and disruptive “aggro” between 
crofter neighbours and also between crofter tenants and their landlords, by 
bringing to a head issues which would otherwise lie dormant or not even be 
known to exist. A registration application will in effect constitute a challenge to 
one’s neighbour or one’s landlord. (Registration applications by a landlord, 
conversely, will be a challenge to his tenants). The other party will have only a 
limited time to respond before the application is approved and the boundary or 
right in question made definitive. It is a recipe for dispute and expense. The 
registration process also threatens to be complex and expensive (despite the 
suggestion that fees may turn out to be lower than at first proposed). It will 
also take up to two generations to complete. It must be dropped. The present 
Land Registry will be available for crofters when, as we have proposed, they 
are given the full ownership of their land.  

2. Changes to the Crofters Commission 

a. The proposed change of name is unnecessary. It gives the game away, 
that crofters, as individual people, have ceased to matter: what matters is 
“crofting” - an amorphous term which signals a collectivism that “had its day” 
in the Eastern “bloc” back in the last century). 

b. Partial election of Commissioners. This is a pretence of “democracy”. It is a 
bad idea. It will set crofters in judgment over their fellow-crofters. It will 
encourage those with a particular “agenda” to stand for this position. There 
are already crofters among the present appointed membership of the 
Commission, who hold, or have held, office in the “Scottish Crofting 
Federation” and, while it may not be proper to suggest that the policy (as at 
any particular time) of the SCF may influence any such person’s view (or 
might in future influence the view of any “elected” member) with regard to any 
application or other issue (and we therefore do not suggest this), it is an 
important principle that objectivity and detachment must not only exist but also 
be seen to exist. The Bill does not even explain how the election will take 
place. This exposes the rushed and inadequately thought out nature of the 
Bill. 

c. Much play was made with the fact that the most recent Act provides that 
most decisions by the Commission can now be challenged by appeal to the 
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Scottish Land Court. While this is welcome in theory, in practice it is of little 
value in practice except to those who are sufficiently affluent and have no 
problem in risking very large costs, both for their own representation and for 
the Commission’s expenses if the Court were to reject the appeal. The 
Commission have made it clear that they will seek full recovery in such 
situations. The fact that the Act provides that any appeal is to be by “stated 
case” may suggest that it is to be by straightforward “one-off” written 
submission, but this is not the case, as the Commission and also the Court 
itself in a recent case have made clear. Five-figure sums could easily be 
involved, which the crofter would have to find from his own pocket. Further 
evidence in support of this can be provided. However, the Committee‘s 
adviser will be aware of this. 

The Commission is therefore still essentially a “law unto itself”, being, on the 
one hand, an NDPB (see below) and, on the other, unappealable as a matter 
of practice. The fact that, under recent legislation, even more of its decisions 
than before can be taken by officials makes the matter even worse. The 
proposed partial election provisions would not have any (at least, any positive) 
effect on this.  

d. If the Commission were to continue to exist (which it would cease to do 
under our proposed Crofters (Freedom) Act after a short winding-down 
period), then we believe it should cease to be an NDPB and revert to being 
accountable to an individual Minister answerable to Parliament.  

E. FULL OWNERSHIP 

1. The most practical and “pain-free” way of achieving this needs to be 
worked out. The existing right to buy, in s. 12 of the 1993 Act, is there to be 
exercised (subject to amendment to take account of the important points in 
paragraphs 2 and 4 below), and the necessary provisions to give the full rights 
of ownership as referred to above could be “bolted” on to this. However, the 
mere exercise of that right has, as is well known, proved difficult, slow and 
deterringly expensive for some crofters, and there have been cases where 
landlords have resisted and employed delaying tactics. (We do not comment, 
here, on the merits of any individual case). It is very important, however, that 
this be looked into, and any appropriate provisions made so as to prevent the 
right of purchase being frustrated and to make it simpler.  

2. However, as mentioned in section B2 above, the right is, strictly speaking, 
not a right to demand a conveyance (as is the case with the croft house itself), 
but a right to apply to the Land Court for an order. This needs to be put right, 
so the right to buy is absolute, as in the case of the croft house. 

3. There is an alternative approach, namely to follow the Irish example of a 
century ago. This was referred to only in passing and pejoratively, in a single 
sentence, in the Shucksmith report, and was not even mentioned in the 
Government response. This has its attractions, and there may not be any 
justifiable objections by the landowning fraternity because the compensation 
principles already exist. It would mean the Government taking on the cost of 
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compensation, but the cost of this would pale into insignificance when offset 
by the savings that would accrue from the elimination of red tape, the abolition 
of the Commission etc. that would follow from liberating crofters as we 
propose. “Human rights” objections might be made by individual landowners; 
but it would be for Government lawyers to look into this. We recognise also 
that this might be difficult to achieve politically. 

4. A further issue that needs addressed in this connection is that, in the case 
of apportionments, the right (under s 12 of the 1993 Act) extends only to land 
which is “adjacent or contiguous to any other part of the croft”. This has 
caused numerous difficulties and given rise to ingenious and expensive 
argument on both sides. (For example, a local leading case with which we are 
familiar, Ross v Trs. of Miss S N Barr (1994 SLCR 60) which makes 
interesting reading). This restriction needs to be removed, whether or not our 
basic principle is accepted.  

Michael Otter & Dilys Otter 
29 January 2010 
 
[An additional submission clarifying a number of points in the original 
submission is attached below] 
 

We have realised that we need to clarify two particular comments in our 
earlier submission. These are in section C3, where we referred to the new 
definition of “crofting community”, and its effect under the current “collectivist” 
philosophy.  

1. We stated, mistakenly, that the new definition is repeated in the Bill. It is 
not. However, it remains in effect, and would apply to the new Bill if this is 
enacted. 

2. We also said that a particular element in a community is now able to veto 
an individual’s plans for what he or she wishes to do with his or her own 
property (the croft). (We cannot emphasise too strongly that it is his croft, and 
it is his business, and basically none of theirs). This is not strictly correct: we 
should have said “effectively veto“. We have two grounds for saying this. First, 
the recent legislation provides that any application by a crofter to the 
Commission may be objected to by any member of the “crofting community“ 
(as defined), the grazings committee or a grazings shareholder. The clear 
inference and effect are that non-crofters in the community have no voice in 
this. Secondly, the Bill itself provides (in section 26H), that “if the Commission 
are satisfied that it is in the general interest of the crofting community …the 
Commission must make an order terminating the tenancy of the crofter 
unless they consider that there is a good reason not to.” (Our emphasis). It is 
obvious that, in practice, any idea of termination will not occur to the 
Commission unprompted. It will arise from pressure by other crofters and 
grazings shareholders. If the word “veto” is argued to be too strong, we would 
say that, in practice, if a concerted or orchestrated objection was made by 
such people, or even by a mere majority of them, the Commission would be 
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virtually bound to be “satisfied” that it was in their “general interest”. It would 
certainly be under great pressure to do so, and we well know that they tend to 
bow to pressure of that sort. (That tendency may well increase if the Bill is 
enacted). Their scope to “consider that there is a good reason not to” would 
be extremely limited, even if they wished to exercise it; and the crofter would 
have a very hard, if not impossible, uphill job if they didn’t. Expensive, divisive 
and bitter litigation could ensue; or he would just give up.  

3. The particular intentions or actions of the crofter in question, in relation to 
his croft, which are the target of objections by other crofters, and which may 
be their pretext for seeking termination of his tenancy - and thereby gaining it 
for one of themselves - may, on the contrary, be welcomed by the non-crofter 
members of his community and may, indeed, be very beneficial to the 
community as a whole. However, their views are not provided for. So, his 
intentions or actions - or his right to the tenancy - can, in effect, be vetoed by 
this narrowly-defined element of the community, and thus, where there is only 
a handful of crofters, by a few people with a vested interest or a grudge 
against the individual. This is wrong. 

Michael Otter &  Dilys Otter    
31 January 2010 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM THE PUBLIC AND COMMERCIAL SERVICES UNION 
 
 
Scottish Parliament Publication Date: 10 December 2009 

The Scottish Parliament's Rural Affairs and Environment Committee is seeking views 
on the Crofting Reform (Scotland) Bill which aims to tackle concerns over the rules 
and governance issues facing Scotland's often remote crofting communities. 
Measures proposed by the Bill include: constitutional change to the Crofters 
Committee; the creation of a Register of Crofts; the introduction of systems for 
addressing absenteeism and neglect by tenant-owner-occupier crofters; and an 
alteration to the grounds by which the Crofters Commission can reject applications to 
decroft. Comments by February 4 2010. 

Legislation referred: Crofting Reform (Scotland) Bill 2009 

http://www.scottish.parliament.uk/nmCentre/news/news-comm-09/crae09-s3-007.htm

----------------------------------------------------------------------------------------------------------------- 
 
Comments from PCS union 
 
1. We welcome the retention at Section 10(2) of the current provision whereby 

civil servants can be provided to the Crofters Commission by the Scottish 
Ministers.  We further welcome the statement contained in the Staff Q and A 
that “Scottish Government Main staff working at the Crofters Commission will 
continue to be civil servants retaining their current terms and conditions.”  Our 
members would have greater assurance however if this statement was 
included as a legislative provision within the Act. We would also like Ministers 
to set out this commitment publicly. 

 
2. We are concerned about the change of wording adopted from the current 

position where “The Scottish Ministers may provide the services of such 
officers and servants “….as the Commission may require…” to “…as the 
Commission consider appropriate”.  We would question why this distinction 
is introduced. 

 
The Q and A issued to staff acknowledges that the.”Crofters Commission has 
experience  and knowledge of crofting issues and it is important that this 
expertise is preserved.”  We  would contend that the most effective way to 
retain this expertise and knowledge is to retain  the status quo, therefore if the 
Commission require staff to carry out the range of functions  included in the 
Act they should continue be provided by the Scottish Ministers 

 
3. We have concerns about the provision at Section 10(3) that “The Commission 

may appoint such employees as the Commission consider appropriate.”  Our 
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concerns centre on the potential disadvantages to the organization, staff and 
the public in operating a 2 tier staffing structure in terms of: 

 
3.1  Resources 

 The concern here is the potential of requiring to divert limited public funding 
 resources from front line customer service provision, to funding the provision 
of separate pay, pension and HR systems for Commission employees.  This 
could have an impact on staffing levels, promotion opportunities and the 
quality of service delivery. 

 
 3.2  Promotion Opportunities For Existing Staff 

 The concern here would be if emerging vacancies were potentially designated 
as commission posts and not civil service posts. Current staff could be faced 
with the prospect of either retaining their civil servant status at their current 
grade with no promotion prospects within the Commission, or becoming 
employees of the Commission at a higher grade but losing both their civil 
status and their ability to apply for other promoted posts within the civil service. 

 
 3.3  Attracting Applicants From the Wider Civil Service 

 Under the current staffing arrangements the Commission have previously 
benefited from attracting staff from the wider civil service as vacancies arise, 
achieving the transfer of experience and ideas on which much of the effective 
development of individual government bodies depends in practice.  
Designating these posts as Commission rather than Civil service posts could 
potentially reduce the pool of potential applicants by being rendered 
unattractive to those staff who did not wish to leave the civil service to take up 
opportunities with the Commission. 

 
3.4  Staff Morale 

  The impact of operating a 2 tier staffing structure with potentially differing 
terms and conditions, promotion opportunities, reporting arrangements etc. 
could potentially have a detrimental impact on staff morale. 

 
 
PCS Union 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 

CROFTING REFORM (SCOTLAND) BILL 

SUBMISSION FROM EILIDH IM ROSS 

Crofting Reform (Scotland) Bill 2009 

Further to my response of 11 August 2009 to the draft bill, I would comment on 
the published bill as follows:- 

Part 2 – The Crofting Register 

As I stated in my response the draft bill, I support the Government’s proposal for 
a map based Crofting Register. As a solicitor in private practice, I spend a large 
amount of time researching croft boundaries and obtaining other information 
about individual crofts and townships. Whilst the process of first registration will 
no doubt be labour intensive (and therefore potentially expensive for clients), the 
end result will be a significant improvement on the quality and quantity of 
information available to us. 

Whilst my client base is comprised largely of tenant crofters and owner 
occupiers, I have experience of working for estate proprietors. It is of some 
concern, therefore, that the explanatory notes to the bill mention that landowners 
are assumed to know the extent of the crofts on their estates. In practice, the 
majority of estate owners simply do not know the extent, and this assumption 
may well lead to problems at a later date. 

I welcome confirmation that the Keeper’s indemnity will now be available in 
relation to the Crofting Register, and also that the fees for first registration have 
been reduced. 

Finally, I would suggest that Section 11 ought to be amended to increase the 
number of persons who are notified of the registration. Some townships are 
organised in what may seem to be an unusual fashion, with various parts of one 
croft being interspersed with non croft land or croft land belonging to a different 
croft. The current provisions would not therefore ensure that all persons with an 
interest were notified, which may create difficulties and confusion at a later date. 
By notifying all tenants or proprietors within a particular township of the 
application for registration, this problem could be averted. 
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Part 3 – Duties of Crofters and Owner-occupiers 

In general I support the provisions in this section, in particular those in relation to 
the definition of “owner occupier” and the division of owner occupied croft land 
(section 21),  and short lets (section 24). It is not clear to me how these 
provisions could relate to non-natural persons who become owner occupiers, as 
it sometimes the case. 

Part 4 – Further Amendments to 1993 Act  
I welcome the provision in section 25, which amends section 14 (3) of the 1993 
Act and has the effect of extending the time period during which landlord’s 
clawback applies to disposals of croft land. 

I note that the loophole created by MacDonald v Whitbread (1992 SLT (Land Ct) 
36) and 1992 SC 479) has not been addressed by the bill.  I addressed this point 
in my response to the draft bill, and I am aware of other practitioners who did 
similarly. Furthermore, the Scottish Crofting Federation have indicated that their 
membership do not oppose the end of the ‘nominee’ procedure. 

Addressing this anomaly would undoubtedly reduce speculation on croft land, 
and it would be a pity if this opportunity was not taken by the Government, 
particularly given the evident consensus on the matter. 

I trust that these submissions are helpful to the Government.  I am happy to 
discuss any aspect of them further. 

Eilidh I.M. Ross 
02 February 2010 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 

CROFTING REFORM (SCOTLAND) BILL 

RESPONSE TO SCOTTISH GOVERNMENT’S CONSULTATION ON THE DRAFT 
CROFTING REFORM (SCOTLAND) BILL FROM EILIDH IM ROSS 

Draft Crofting Reform (Scotland) Bill 2009 
Response to Consultation Paper 

Having considered the above consultation paper and draft bill, I have detailed below my 
responses to the questions posed by the paper. 

I welcome the Government’s clear statement of commitment to the crofting system. My 
own family have a croft in Wester Ross, and I have been aware from an early age of the 
importance of emotional and historical ties to land. Scotland is fortunate to have a 
system of land management which encourages people to live in remote rural parts of the 
Highlands and Islands, and which allows people to maintain ties to their family’s 
historical land. 

Whilst it is heartening that the government wish to support crofting and make legislative 
provision to deal with absenteeism, neglect and speculation, it is my submission that the 
measures contained in sections 4 and 5 of the consultation paper are respectively poorly 
researched and unnecessarily punitive. Crofting can be reformed in a meaningful way by 
the implementation of alternative measures which do not punish the current generation 
of crofters in the same broad manner in which the 1976 generation of crofters were 
rewarded. I note that the Minister welcomes such alterative suggestions, and I trust that 
those detailed here will be given due consideration. 

Governance 

Q1. (a) (b)  The proposed Area Committees have caused widespread alarm 
amongst crofters, caused in large part by the perception that one’s 
neighbours and peers will be taking decisions which are currently 
the responsibility of officials based at the Crofters Commission’s 
headquarters in Inverness. 

Whilst I note the finding of the Committee of Inquiry on Crofting 
(“ColoC”) that there was a desire amongst crofters to have more 
localised decision making, it is clear that crofters are not satisfied 
with the proposed solution. Their criticism remains despite your 
Team’s assurances that the proposed Areas will be large enough to 
avoid the possibility of over-localisation. 
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It is possible that the current network of Area Assessors could be 
given an enhanced role in providing information to the Commission, 
whose officials would continue to take decisions. In this way, local 
circumstances will colour the decisions to a greater extent than at 
present, but any dissatisfaction with a decision will not become 
personalised.

(b) The division of the Crofting Counties in to Areas (for whatever 
purpose) is fraught with difficulties. For every reason identified for 
grouping two areas together, there are several reasons not to. For 
example, Caithness and Sutherland are geographically adjacent, 
and therefore could be grouped together. However, Caithness has a 
larger population than Sutherland, but the latter has several times 
the land mass. The economic and social priorities of these areas 
must therefore differ significantly. This question becomes irrelevant 
in light of my suggestion (a) above. 

(c) No comment. 

Q2  No comment in light of suggestion at 1 (a) above. 

Q3.   No comment. 

Q4.  No comment. 

Crofting Register 

Q5 No comment. 
Q6  I support the principle of a map based Register of Crofts, maintained by 

the Registers of Scotland. The difficulties of creating such a register should 
not be underestimated, however. That is not to doubt the ability of the 
Registers of Scotland, but simply to recognise the number of potential 
boundary problems which could be exposed. Uncertain boundaries, which 
at present are simply tolerated and dealt with on a practical and informal 
basis, will be brought in to sharp focus if a neighbouring crofter seeks to 
have his croft entered on the Crofting Register. 

In addition, I would submit that the six month provisional registration period 
is too short, if there is to be no rectification procedure thereafter. 

 Q7 The following information could also be noted on the Crofting Register:- 
 Grazings shares and soumings. 
 Existing sporting leases 
 Rent payable for the croft, when the rent was set, and whether it 

was set by agreement or by the Scottish Land Court. 
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Q8 The objective of mapping and registering common grazings presents even 
more problems than the same exercise in respect of individual crofts. 
Whilst knowledge of croft boundaries can often be gleaned from various 
sources including crofters, estate records and the Crofters Commission’s 
files, there is rarely such information available for common grazings. 

Q9 I accept that crofters should contribute towards the costs of registering 
their croft/s on the Crofting Register but feel that the proposed figure of 
£250 should be reduced. 

Q10 No comment 

Q11 No comment 

Finally, it should be clarified whether the Crofting Register is to be a 
register of tenancies, or of croft land. The consultation paper refers to 
tenancies, but I suspect that this may be an error of terminology as it 
would exclude all ‘owner-occupied’ croft land, or other vacant croft land. 

Support for Croft Housing 

Q12/13 I have serious doubts that sufficient consultation has taken place 
with financial institutions to warrant passing legislation which not only 
makes it possible to use a croft (or croft tenancy) itself as security for a 
loan, but also complicates the traditional route of decrofting a plot in order 
to obtain funding. 

Incidentally, the consultation paper refers to using a croft tenancy as 
security; as mentioned above, this would exclude owner occupier crofters 
from using their untenanted croft land as security and therefore I suspect it 
could be an error of terminology. It would be helpful to have clarification on 
this point. 

There are 10-12,000 crofting households in Scotland today. This 
represents a tiny minority of customers to banks and other mortgage 
lenders. The investment these institutions will have to make in training their 
workforce about these proposed securities over crofts is significant, and I 
am not at all satisfied that enough research has been carried out to 
determine whether these lenders would actually lend in this way. 

At the meeting I attended in Inverness on the draft bill, the Team were 
pressed on whether the Council of Mortgage Lenders had been consulted, 
and also the nature and extent of the consultation with Committee of 
Scottish Clearing Bankers. The answers were not at all satisfactory, and I 
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urge the Team to carry out further research and consultation with financial 
institutions.

This section of the consultation paper is based (as stated in section 
4.2.1.1) upon the assumption that crofts and croft tenancies have a 
commercial value. I would submit that the provisions of section 5 of the 
consultation paper may decrease the value of crofts and crofting tenancies 
to the extent that this may no longer be the case. 

Despite my concerns about this proposal, the concept of a security over a 
croft is interesting. Indeed, if lenders are willing to lend on a croft, there is 
no reason why a prospective crofter should not be able to use mortgage 
funds to purchase the assignation or re-let of a tenancy or the title deed to 
owner-occupied croft land, in the same way a prospective purchaser of a 
house can obtain a formal offer of mortgage funds prior to the date of 
entry.

This would mean that the market in croft tenancies and croft land would be 
open to those without the means to make a cash purchase. Currently, the 
purchase of bare land croft tenancies and croft land (both on the open 
market and by private bargain) is only open to those who can pay the 
purchase price in cash. Young local people are less likely than those from 
more urban and/or southern areas (where property prices are higher) to be 
capable of a cash purchase, and this unquestionably causes frustration 
amongst local people who want to take on a croft and could service 
mortgage repayments, but who do not have the necessary funds for a 
cash purchase. 

I believe that the concept of securities over croft tenancies is fraught with 
difficulties; indeed there may be too many for it to survive. However, if the 
Government are committed to further discussions with financial institutions 
on the matter, I would urge officials also to consult with those institutions 
on the extension of the concept to include prospective crofters. Allowing 
local people to compete in the market place on a similar basis to those 
from further afield, and encouraging young people in to crofting, can only 
be of benefit in both economic and social terms. 

Q14 No comment 

Q15 Crofting legislation would also have to be altered to allow a corporate body 
to become crofting tenants – at present only natural persons may do so. 

 Q16 No comment
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Occupancy Requirement 

Q17 I oppose the proposed occupancy requirement outlined in section 5 of the 
consultation paper. The justification for this requirement is that the ease of 
decrofting can result in over inflation of the market in croft land, and the 
proposed solution is to impose an occupancy requirement which will affect 
only land decrofted since May 12 2008 and which is not used as a main 
residence. 

 The effects of this provision, if enacted, are difficult to exaggerate. It is 
likely that the market in any land which is or was at one time affected by 
crofting legislation will be affected negatively, whether or not the proposed 
occupancy requirements actually applies to it. The market will not take 
kindly to any suggestion of an occupancy requirement, and I suspect that 
even the perception of uncertainty will worry potential purchasers. 

 Therefore, whilst the occupancy requirement will almost certainly 
discourage speculation in croft land, it will also have a significant negative 
impact on all crofters. I offer several alternatives as follows:- 

(a) The procedures for decrofting croft land could be tightened so as to 
make it more difficult to decroft. At the moment, possession of planning 
permission creates a presumption that decrofting will be granted. In this 
way crofting legislation exerts little control over decrofting of croft land, 
leaving planning officials to take decisions which affect croft land. 

If crofting legislation were altered to allow a preliminary decision to be 
made on a decrofting application prior to planning permission being 
granted, and if that preliminary decision were based purely on crofting 
considerations, it is possible that fewer decrofting directions would be 
granted.

(b) The loophole created by MacDonald v Whitbread (1992 SLT (Land Ct) 
36) and 1992 SC 479) could be closed. This loophole is known as the 
‘nominee’ procedure and is commonly used by crofters to take title to 
an area of croft land (most commonly decrofted but it could also be 
used to purchase the whole croft) in the name of a third party. The 
nominee procedure is not popular with landlords because they are 
obliged to sell land to third parties on terms dictated by the 1993 Act 
and which are anything but favourable to the landlord. 

The real power of the nominee procedure is that by taking title directly 
in the name of a third party (the ‘nominee’), the responsibility for 
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payment of landlord’s clawback1 lies with the nominee, rather than with 
the crofter. Were it not for clawback, crofters could simply take title and 
then transfer it on to their nominee with no further involvement from the 
landlord.

MacDonald v Whitbread was decided prior to Pepper v Hart (1992
UKHL 3), which established the principle that Courts can refer to 
statements made in the House of Commons and the House of Lords to 
assist them to interpret the meaning of legislation. It is clear that 
Parliament did not intend to legitimise the nominee procedure when it 
passed the 1976 Crofting Reform Act, and so it would be useful either 
to have a test case brought before the Court of Session, or to have the 
legislation amended appropriately. 

Closing the loophole as I have explained would limit speculation on 
croft land, as crofters are likely to wait for clawback to expire before 
selling land to third parties. However, the general market in croft land 
and existing croft houses would not be negatively affected, and the 
effect of the change would not be detrimental to all crofters; simply 
those looking to utilise the nominee procedure. 

 Q18-21 No comment in light of my response to Q17. 

 Q22 No comment 

Crofting Regulation 

Many of the provisions contained in section 6 of the consultation paper simply tighten 
existing legislation. 

Q 23 Addressing the legal fiction of crofters who have taken title to their croft 
land (or their successors in title), and who have not let the tenancy 
(resulting in legally vacant croft land), is to be welcomed. However, 
perhaps the Team would consider amending the current definition of 
“Crofter” to include owner occupiers, rather than creating a separate 
definition. The whole of the 1993 Act is revolves around the definition of 
“Crofter”, and it may be that by creating a new definition, anomalies will be 
created which will have to be remedied at a later date. 

Q 24 It is my understanding that the Crofters Commission currently have the 
power to ask landlords of vacant crofts (and therefore current owner 
occupiers) to let the tenancy of the croft if they (or a member of their 
family) are not working it. 

1 Sections 14(3) and (4) of the 1993 Act – a further payment is due to the landlord if the croft or any part of it is sold 
out with the crofter’s or nominee’s family within a period of 5 years from the date of entry, for a purpose other than 
crofting or agriculture. 
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However, in general I welcome provisions to treat owner occupier and 
tenant crofters in the same way. I also support the proposal to require 
owner occupiers to obtain the consent of the Commission before 
transferring title to part of their croft to a third party. 

In addition, I support in general terms the provision contained in section 
6.2.2.7, which allows the Commission to divide an owner occupied croft in 
order to create a new bareland croft for a new entrant. I would once again 
comment that this is not a fundamental change; I have encountered such 
situations where an owner occupier has been asked to submit proposals to 
re-let the croft and whilst advertising the tenancy has decrofted the site of 
his house to remove it from the scope of the tenancy. If the provisions in 
the draft bill relating to the occupancy requirement are enacted, the 
outgoing owner occupier will not wish to decroft (as the occupancy 
requirement will then attach), and therefore division of the croft becomes 
essential.

It is important, however, to ensure that the outgoing owner occupier is 
given sufficient opportunities to let the tenancy to a person of his choice. 

Q25 The Crofters Commission currently have power to deal with absentee 
crofters, although the procedures for applying to the Commission for 
approval to be absent are, of course, a new idea, which in general terms I 
support.

Q26 As identified by section 6.2.4.2 of the consultation paper, the Commission 
cannot currently take action against a crofter who is not working his croft 
adequately. Only the landlord of a croft can do so under present 
legislation, and I welcome the proposal that the Commission should now 
be able to take action in such a situation. Although many landlords are pro-
active in managing their crofting estates, it is unrealistic to expect them to 
invest large sums of money pursuing a removal order from the Scottish 
Land Court, given the lack of financial benefit even in the long term. 

Q27 No comment. 

The commitment of the Scottish Government to the crofting system is to be welcomed. 
However, I cannot state strongly enough that the provisions contained in section 5 of the 
consultation paper (and to a lesser extent those contained in section 4, unless the 
financial institutions make it clear that they are willing to lend over croft land) will have a 
detrimental effect on every crofting household by introducing uncertainty in the market 
and ultimately reducing the value of existing croft houses and croft land. 
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In 1976 the Crofting Reform Act opened up the free market to crofters by allowing them 
to take title to their croft land. This has arguably contributed to the current problem of 
speculation which the Government now seeks to remedy. However, it is not acceptable 
to now impose measures which will negatively affect a whole generation of crofters, in 
the hope that the speculation initiated in 1976 will be halted. 

I hope that you will find these responses to be helpful. 

Eilidh I.M. Ross 
11 August 2009 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM SCOTTISH CROFTING FEDERATION (ISLE OF 
TIREE BRANCH) 

 
We wish to make the following comments with regard to certain sections of 
the above Bill. 
 
New Crofting Commission  
The chair of the above body should be selected by the two appointed and the 
six elected commissioners and not by Scottish Ministers.  It would also be 
desirable that the chair should be a Gaelic speaker. 
 
Croft Registration 
This should be undertaken by the Commission using Geographical 
Information Systems (GIS) as is done with Common Grazings – and should 
prove to be a relatively simple task.  The cost of the whole exercise should be 
borne by the commission and not the individual crofter. 
 
Croft Administration 
There should be no financial outlay to crofters for any administrative tasks 
undertaken by the Crofting Commission with regard to individual crofts. 
 
Absenteeism & Croft Neglect 
We do not have a great problem with absenteeism on Tiree but there is an 
issue with croft neglect.  With regard to absenteeism we feel that should the 
new “Consent for absence from croft” be implemented, this would need to be 
flexible.  For example leave of absence from a croft would need to be for 
periods ranging from six months up to one year and this renewable on an 
ongoing basis.  It must also be remembered that with a limit of 30 hectares 
placed on the size of new crofts (on say a poor quality holding) he/she would 
need to seek other employment outwith the croft in order to support a family.  
Croft neglect is a difficult subject, although widespread, it can sometimes be 
related to the many environmental schemes where crofters are encouraged to 
allow the ground to “go wild” to facilitate, for example ground nesting birds 
and other mammals.  
 
Decrofting – House Sites 
With the current state of, and probable long term outlook of the housing 
market we are of the opinion that we are seeing the “end game” in connection 
with the selling of sites for holiday homes, particulary on the islands.  A croft 
site has been advertised on Tiree for months now and there are no 
purchasers to date.  Nevertheless, we would be in favour of allowing at least 
the decrofting of one site per croft for family members on which to build a 
house.  It should also be possible for a crofter to be free to sell a site for a 
house in order to raise capital to spend on improving their croft.  Crofting 
ground should not be seen as so sacroscant that is starts to dictate the 
number of people that are allowed to inhabit an island township. 
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The number of years where a crofter is required to pay the landlord half the 
sum raised from selling a croft house site should remain at five years as at 
present and not ten as the proposed Bill implies. 
 
Croft Housing 
There is no mention in the proposed Bill for increasing the grant aid for croft 
housing.  As highlighted in “Shucksmith” typical building costs nowadays 
exceed £100,000 in crofting areas with the result that the £22,000 grant 
available in high priority areas is now completely unrealistic and must be 
increased. 
 
This branch of the Scottish Crofters Federation is of the view that, one size 
does not fit all, with regard to such a diverse area as the Highlands and 
Islands with the various methods employed inland husbandry. 
 
On another matter, we would wish your Committee to consider a visit to the 
headquarters of the Croft Housing and Grants Scheme on the Island to 
familiarise yourselves with the work undertaken there and to meet the staff. 
 
I trust you consider all the above comments and find them informative. 
 
Secretary 
21 January 2010 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CROFTING REFORM (SCOTLAND) BILL 
 

SUBMISSION FROM PROFESSOR MARK SHUCKSMITH OBE 
 
 

1. The Committee of Inquiry on Crofting, appointed by the Labour/Lib Dem 
government in April 2007, drew on considerable knowledge of crofting and 
rural development and also engaged with about 2,500 people throughout 
crofting communities during its work. This remains the largest consultation of 
crofters’ opinions ever undertaken, and included the views of 1000 people 
selected at random by a reputable research company to test whether the 
views of those contacted us were representative of broader opinion.  Most of 
the Committee members were crofters or had close connections with crofting: 
Jane Brown, Fred Edwards, Susan Lamont, Norman MacDonald, Donald 
MacRae, Agnes Rennie, Becky Shaw and Mark Shucksmith. In this 
submission I hope to offer the Rural Affairs and Environment Committee some 
helpful reflections from the work of the Committee of Inquiry on Crofting, and 
from the huge volume of evidence we gathered, though I should emphasise 
that this is a personal statement which also draws on the latest international 
literature on sustainable rural development. 

 
Sustainable rural development – towards crofting’s future. 
 

2. One of the reasons for establishing the Committee of Inquiry on Crofting was 
the recognition during debates in this Committee in 2007 that there was no 
long-term vision for the future of crofting to guide policy. However, Scotland 
does have policy statements on sustainable rural communities (Scottish 
Executive 2007), further developed by an OECD review of rural policy in 
Scotland (OECD 2008) and various speeches by current Ministers. The central 
theme of these is empowering communities to envision their futures, building 
their capacity to act and supporting them in developing and implementing 
strategies in pursuit of their hopes for the future. This indeed was the rationale 
for radical land reform legislation in 2003, which gave rural communities 
collectively the power to buy the landlord’s interest in their estates and to bring 
these into community ownership, with funding from the lottery and strong 
support from a Community Land Unit within HIE. Yet, in the main, crofting has 
been, and continues to be, characterised not by empowered local communities 
but by distant control. This highlights key issues both of governance and of 
capacity-building. 

 
3. This is not to say that there is no institutional capacity in the crofting areas – 

far from it. Within crofting communities there are community-level institutions 
specific to crofting, notably Common Grazings Committees which bring 
grazing shareholders in a township together to agree on management of the 
common grazings. Some are highly active, addressing far wider issues for the 
future of their communities, while others are moribund. There is also an 
energetic and effective crofters’ union, the SCF. Most notably, in the last few 
years, communities in some areas have mobilised, with the considerable help 
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of HIE’s Community Land Unit, to acquire the ownership of their landlords’ 
estates. According to Bryden and Geisler (2007), the Community Land Unit 
and Scottish Land Fund have been “vital tools for community empowerment 
and enterprise in fragile rural areas of Scotland.”  More than half the land area 
of the Western Isles is now in community ownership. Members of these 
crofting communities are engaged vigorously and collectively in formulating 
strategies for their development, shaping the future of their own places, no 
longer passive in the face of others’ decisions1. This movement accords with 
the latest international thinking on sustainable rural development, summarised 
in the OECD’s New Rural Paradigm (2005) and in Carnegie’s advocacy of 
community asset-based development approaches (Shucksmith 2010). 

 
4. But a key question remains of how many crofting communities are likely to 

mobilise in this way, and what might be the role of the State and others in 
building/revealing their capacity to act and otherwise supporting them. It is still 
a small minority of crofting communities which have mobilised in this way, and 
policy – despite the commitment to objectives of sustainable rural 
development – continues to prioritise agricultural support over investments in 
community and economic development. The Committee of Inquiry on Crofting 
took the view that this was a fundamental issue for the future of crofting: how 
might more communities be supported and incentivised to mobilise in similar 
vein, even if they did not wish to go so far as to exercise their powers under 
the land reform legislation? 

 
5. The Crofting Inquiry’s report (2008) therefore suggested a series of measures 

to extend the ‘place-shaping’, rural development approach beyond those areas 
in which community buy-outs had occurred. This is the fundamental rationale 
for the Inquiry’s proposals for community empowerment in respect of both 
regulation and development, supported by generative state action and by 
refocused sectoral policies which would operate to encourage local strategies. 
At the heart of its recommendations were proposals for township development 
committees, supported by HIE’s ‘Growth at the Edge’ team, to engage in 
deliberative place-shaping and for their community-led strategies to have to be 
reflected in decisions made by planning authorities and other bodies (see 
below). In this way, the state would both support and incentivise mobilisation 
at community level. (It is notable that this central element of the Committee’s 
thinking has received very little attention, and is not reflected in the proposed 
legislation.)  Meanwhile, also reflecting this approach as well as improving 
accountability and transparency, regulation would be placed in the hands of 
elected area boards rather than an appointed, centralised Crofters 
Commission; and these boards would be given stronger powers to address 
absenteeism and neglect. Alongside these changes in governance, other 
recommendations sought to refocus agricultural, economic development, 
housing and planning policies towards support for locally-agreed strategies 
and crofting. 

 

                                                 
1 Mackenzie (2006) sees this community-centred land reform not only as a movement towards collective ownership with 
strong historical resonances but also as the removal of land from circuits of global capital, in turn permitting a re-visioning of 
the political possibilities of place and a commitment to social justice and sustainability. The approach has therefore excited 
much international interest. 
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6. Many of these proposed elements are beyond the scope of this legislation, 
including higher grants, loans and payments, although they are bound up with 
it (see paras 15-17 below). It is important that the Committee keeps the wider 
package of measures in mind when reviewing the proposed legislation. 

 
The scale at which development occurs. 
 
7. An issue which has already arisen in the Committee’s deliberations (record of 

meeting 20/1/2010, column 2313) is to ask at what scale development occurs. 
Recent research suggests that local communities are an effective scale for 
mobilising people around place-based identities and assets, and this is 
confirmed by the experience of community-owned estates as well as by 
LEADER and Initiative at the Edge. Another recent instance of this is in the 
community of Camuscross in Sleat. This is why the Inquiry Report proposed 
that grazings committees should be encouraged, if they wished, to take on the 
broader role of township development committees with enhanced powers and 
funding to bring people together to develop strategies for their collective future. 
International experience shows how effective such an approach can be, so 
long as support and incentives are available. The support provided by the 
Community Land Unit for communities in the Highlands and Islands is ideal 
and could be a vital asset in promoting sustainable rural development more 
generally if its funding were secure. The issue of incentives is equally vital: 
communities will only come together and mobilise if they believe this will 
achieve something worthwhile, and it is all too frequent an experience for 
communities or villages to devote time and energy to preparing excellent plans 
and strategies which are then ignored by higher powers. If mobilisation is to be 
encouraged, then, there must be a duty placed on crofting regulators and on 
planning authorities to reflect properly-constituted community plans in their 
decisions. This would make community empowerment a reality. 

 
8. It is not sufficient for action to be taken only at the community level if 

development is to be fostered and capacity built. There is a responsibility at all 
levels of government to encourage and enable community-based 
development. The Crofters Commission had primary responsibility for crofting 
development since 1955 but the Committee of Inquiry heard evidence that less 
than 1% of its resources were devoted to this duty. Indeed, when this 
responsibility was subsequently transferred to HIE in 2009 the Crofters 
Commission revealed that it devoted only £180,000pa to crofting development. 
This is because all their energies and resources were devoted to regulation, 
and this ‘crowded out’ the vital function of development. Now that this function 
has been given to HIE, as the development agency for the region, it is crucial 
that crofting development is properly resourced and not marginalised in an 
agency widely suspected of becoming more focused on large enterprises 
elsewhere. 

 
The Regulation of Crofting 
 
9. Turning to the regulation of crofting, a recurring theme in written evidence to 

the Committee of Inquiry on Crofting was that the composition of the Crofters 
Commission should change to permit greater area representation and to be 
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more accountable. Many called for democratically-elected representatives, 
including local area delegates. In the survey covering 1000 people (the most 
comprehensive survey of crofter opinion ever undertaken and carried out by a 
reputable survey company) only 21% thought regulation should be exercised 
at a national level as at present, and as proposed in this Bill. Instead, 46% 
thought the appropriate level for regulation was at the local community level; 
34% thought it should be at the local area level; and 16% thought it should be 
at the local authority level. The evidence was therefore clear that most crofters 
wanted more local control and accountability. There was also a strong 
message that different crofting areas have different traditions and have 
different ideas on future directions for crofting – community ownership is most 
widespread in the Western Isles, for example, while the right to buy individual 
crofts has been most popular in the northern isles. People were concerned 
nevertheless that there might be difficulties created if regulation were 
exercised at too local a level. 

 
10. The Inquiry Report therefore proposed that regulation should be done by 

professional staff, following policies agreed by area committees at roughly the 
scale of the former district and island councils. These would be directly elected 
by crofting communities, so people would have democratic control over the 
regulatory policies operated in their area subject to an overarching framework 
set by legislation and by Ministers, as occurs with planning regulation already. 
This would allow, for example, the right to buy or occupancy conditions to be 
suspended in the Western Isles if the electorate supported it, while continuing 
in Shetland, say. This proposal puts power and responsibility into the hands of 
crofting communities, in much the same way as devolution seeks to empower 
the people of Scotland, allowing for different priorities and for the diversity of 
contexts and traditions (see Committee meeting 20/1/2010, col. 2310). 
Whether or not one accepts the detail of these proposals, these are important 
principles of democratic accountability and subsidiarity to which most people 
subscribe. 

 
11. The Committee has raised the question of who should be eligible for election, 

and who should be the electorate (Committee meeting, 20/1/2010, col. 2331). 
The crofting community consists of more than only registered crofters, as 
recognised in people’s responses to our survey of opinion. Apart from crofters, 
their families and landowners, many other people live in crofting communities 
and have a stake in their future (eg. teachers, employers). Moreover, 
registered crofters are overwhelmingly male and exclude the young people on 
whom the future of crofting depends. For these reasons the Inquiry Report 
proposed that area committees should include representatives of both crofters 
and non-crofters. For crofter representatives the electorate should consist of 
all members of crofters households and anyone (crofter or not) would be 
eligible for election; non-crofter representatives would be nominated by local 
authorities who are already elected to represent the broader electorate. 

 
Absenteeism, neglect and speculation 

 
12. There remains controversy over the appropriate balance to be struck between 

the interests of crofting, crofting communities and the individual crofter. 
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However the weight of evidence presented to the Inquiry called for more 
effective regulation of crofting to tackle neglect and absenteeism, alongside a 
strong message that securing the appropriate use of land should be done 
sensitively and with compassion. Amongst the written submissions2, 37% 
called for stronger regulation, typified by the view that “every empty croft is a 
family opportunity denied”. A further 31% were against greater regulatory 
powers, believing that “an already adequate regulatory framework exists but 
that this needs to be applied more rigorously by the Crofters Commission.” 
Only a small minority argued that more regulation was inappropriate. 

 
13. In the survey, more than two thirds of respondents wanted restrictions on 

sales and transfers of crofts, with only 21% disagreeing, while an 
overwhelming 88% said crofts should only be available to people who would 
work the croft. Only 24% thought crofts should be allowed to be sold to the 
highest bidder, with 57% against. There was also overwhelming evidence of a 
desire to take action against absentee crofters – 69% agreed that absentee 
crofters should be forced to assign their crofts, while 79% felt they should be 
forced to sub-let for a fixed term. (The objections raised to leases by Jim 
Hunter in oral evidence on 20th January – col.2314 - are persuasive, however.) 
While it may be hard to reach agreement on any specific measures, the 
evidence reveals conclusively there was overwhelming support amongst 
crofters for more effective regulation of residency/ absenteeism, sales and 
assignations, neglect and decrofting. As the SPICE briefing note points out, it 
was the failure to tackle these very issues that led to the dismembering of the 
2007 Bill and to the establishment of the Inquiry (SPICE 2010, p.3): it is vital 
that the current Bill offers an effective solution in this respect, however difficult 
this may be. 

 
14. The Inquiry considered a number of different mechanisms to address these 

issues, and the Committee will be aware of our proposals to place a residency 
burden on crofts at sale or transfer. These encountered considerable 
opposition and I will not attempt to resurrect them here. However the 
Committee might find one aspect of our proposals helpful – namely the idea of 
allowing an absentee crofter to choose to detach the house from the croft and 
to retain that in return for allowing the crofting regulator to direct the 
assignation of the remaining bare-land croft to a new entrant. Our view was 
that this tackled the issues of absenteeism and neglect in a particularly 
effective way, helping new entrants to obtain crofts through directed 
assignation while also ensuring that nobody would lose their house or their 
connection with the ancestral croft. In that respect it seemed to us to show 
sensitivity and compassion, allowing the outgoing crofter to retain most of the 
market value while making the land available to new, active crofters3. This 
might be one way of resolving the dilemma noted at your meeting of 20th 
January (col.2320) between the emergence of market forces and the interests 
of outgoing crofters. Ultimately this is a question of balance, of sharing rather 
than extinguishing value. 

                                                 
2 This is taken from the synthesis of written responses prepared for the Inquiry. This is available on the Inquiry website along 
with the individual responses and all the other evidence collected. 
3 Note that this presupposes an effective scheme for a new entrant to build a replacement croft house, and this 
issue is addressed further below in paras 15-17. 
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Crofter housing 
 
15. An absolutely central issue for the future of crofting is the availability of finance 

for new croft houses. Compelling evidence has shown how the former CBGLS 
was so effective in retaining people on the land in remote areas, with a house 
as a secure base from which to earn a living from a variety of sources. 
Moreover, this opportunity was not restricted to those with large incomes. As 
we were told in evidence, “crofting has made land available to the ordinary 
person, in a way that no other system has done.” However there are a number 
of problems with the current system of support for crofter housing. 

 
• Firstly, since the CHGS offers only small grants and no loans, even after 

support from the CHGS it is necessary to decroft the house site in order to 
obtain a loan to finance the building or improvement of a house. It is not 
clear what is the rationale of the CHGS when, (1) far from retaining land in 
crofting tenure, it necessitates decrofting; and (2) it is supposed to be 
available to crofters only because they are unable to obtain mortgages due 
to their tenure. It would only have a continuing rationale if it enabled people 
not to decroft. 

 
• Second, research has shown since the 1980s that these schemes tended 

to help better-off crofters but could not be accessed by poorer crofters 
since the levels of support were too low. 

 
To remedy these defects, either the CHGS should be abolished in recognition 
that crofters are expected to decroft house sites and raise commercial loans 
(perhaps hastening the demise of crofting); or a more effective CHGLS should 
enable people to build their houses without decrofting and should also meet 
the needs of poorer (and younger) crofters. 
 

16. For this reason, the Inquiry Report proposed the introduction of a new scheme 
of means-tested grants for crofters to build their homes, together with a new 
government-guaranteed loan scheme which would not be subject to a ceiling. 
Neither of these would be available if the house site were decrofted. The loan 
element is crucial, as many have noted, and the loan would have to come from 
private sources (either building societies, banks or more innovative sources 
like credit unions) with the loan guaranteed by the Scottish Government in 
similar way to the Small Firms Guarantee Scheme operated by BERR. It is 
extremely rare for any defaults on loans under the CBGLS. I doubt if such a 
loan scheme will be feasible, however, if a crofting lease is not registrable. 

 
17. There is a broader issue about crofters raising loans. If it is hoped that crofters 

will be able to act entrepreneurially in adapting to the globalised economy of 
the 21st Century, developing new businesses and seizing new opportunities, 
then it will be a considerable handicap if they are unable to raise loans 
secured on their property. Most crofters do not wish to take such risks, but a 
minority may well seek to do so in the future if jobs become scarce and returns 
from agriculture diminish further. Such enterprise may help to ensure the 
future of crofting communities by creating income and employment. Yet at 
present no croft tenant can offer their croft as security for a loan to start a 
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business. This is another reason why the Inquiry Report proposed amendment 
to the Registration of Leases (Scotland ) Act 1857 to make a crofting lease 
eligible for standard securities, echoing earlier proposals from Sir Crispin 
Agnew and others. It is hard to understand how this proposal led to fears 
about “new clearances”, with crofters being forced out by rapacious banks. 
Most crofters would not take out such loans, and even if any of those few who 
do were to default the land would still remain under crofting tenure and would 
be relet. 

 
The Register of Crofts 
 
18. There has been a general acceptance of the case for a definitive map-based 

Register of Crofts, which will register title and not be an administrative register, 
but understandably there has been opposition to the Government’s proposal 
that crofters should pay a charge for registration. There is some justification in 
the SCF argument that crofters should not be asked to pay for the failings of 
the Crofters Commission to keep a register, while it is also true that the 
proposed map-based register will be more useful than the one which was 
supposed to exist hitherto, and will be to everyone’s greater benefit. I would 
suggest a compromise whereby the fee is waived for registrations within the 
first X years. This would also have the merit of hastening the completion of a 
full register and realising the benefits which follow from that, so long as the 
workload is manageable over this period. 

 
A Package of Reforms 
 
19. In conclusion, I should reiterate that this proposed legislation can only be a 

part of the reforms required to ensure a sustainable future for crofting. I can 
understand that many crofters may see the Bill as "too much stick and not 
enough carrot", as the SCF put it, but it should be seen as part of a wider 
reform package which includes the support for crofting we also proposed - 
namely for crofting agriculture, economic and community development, and 
housing. It is up to the Scottish Government to convince crofters that the Bill is 
part of a wider package of reforms which will ensure crofting continues to 
thrive into the future and which will attract young people to be part of that 
future. I hope crofters, in turn, will seize this unique opportunity to negotiate 
a sustainable future for crofting. One message, above all, was made clear to 
members of our Inquiry - the status quo is not an option. 

 
20. I do hope that the Committee is successful in enhancing and improving the Bill 

so that it provides a necessary part of the framework for a sustainable future 
for crofting, addressing the key issues of governance and regulation, and that 
the Scottish Government and other stakeholders then add the remaining 
elements of a comprehensive approach, set out above. My fear is that the 
proposed reforms will be watered down so much that nothing substantive is 
achieved; that no government will then want anything further to do with crofting 
for a very long time, after these experiences; and that crofting will be left to 
‘wither on the vine’, disappearing to all intents and purposes in the meantime. 
The Committee of Inquiry on Crofting was told repeatedly that this was the last 
chance to ensure a future for crofting. 
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1.  Introduction 
 
 
Stimulated in part by the current debate on the draft Crofting Reform Bill, this report has been 
drawn up with input from crofters in Camuscross, a crofting township in the parish of Sleat in 
the south of the Isle of Skye, to exemplify some of the problems and opportunities facing a 
Highlands and Islands township which is seeking to use crofting to become more 
agriculturally and culturally active. 
 
Crofting is a hereditary system of land holding given legislative recognition through the 
Crofting Act of 1886 and it has been practised in Camuscross for around 200 years. Crofters 
have security of tenure on the land in perpetuity and in return for this the legislation requires 
that they meet certain regulatory conditions, including that they reside on or near the croft and 
that they take measures to control harmful weeds. 
 
For most of the last 200 years, even through periods of great hardship, there was a lively and 
active agriculturally based community in the township. Agriculture itself, however, is only 
part of the story. The human ecologist Frank Fraser Darling who provided the UK government 
with a comprehensive record of life in the crofting areas in his ‘Highland Survey’ of the 1950s 
emphasised the “egalitarian” nature of crofting communities, adding that “a croft is not a 
farm” and is as much a social as an agricultural unit. 
 
In Camuscross we believe that by supporting and encouraging crofting agriculture, the 
government is playing an important role in ensuring the continuation of what remains of the 
place-based, largely self sufficient and socially inclusive way of life that once characterised 
the crofting areas.   
 

 
Helping with the  potato planting on a neighbour’s croft, Spring 2009 
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This way of life is not only important historically and culturally, as acknowledged by 
successive governments, but, when viewed within the context of the many challenges which 
face us in the 21st century, demonstrates itself to be a system with increasing relevance, 
socially and ecologically for the present and the future.   
 
The report ‘The State of Crofting in Camuscross’ gives a comprehensive description of 
crofting activity in the township and gives a series of grounded examples of regulatory issues 
in the township regarding the protection of croft land for which the Crofters Commission has 
responsibility. 
 
Among its findings, the report shows that in the 39-croft township: 
 
 the owners or tenants of almost one third of the township’s crofts are absentees 
 three-fifths of the township’s crofts show signs of agricultural neglect 
 slovenly decrofting procedures have left one family without direct vehicular access to 
 their croft 
 one croft has been absentee occupied for three generations 
 the Crofters Commission has replaced one absentee tenant in the township with 
 another, despite local interest in the croft 
 houses built on apportionments in the township are being used as holiday homes  
 one absentee, who has never lived in the village and has no family connection to it, has 
 been using their croft as a holiday home business for more than 20 years –taking 
 around £50,000 gross annually on it.  This croft and two holiday letting houses is now 
 on the market for offers over £590,000  
 

 
Hay and turnips on a productive croft, beside an absentee croft choked with bracken 
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2. Historical context 
 
 
2.1 Sleat 
 

 
 
 
 
 

 
Although in the 1950s Frank Fraser Darling could still describe community life in Sleat as 
“intensely sociable”, he acknowledged the devastating effect of population loss on the area. 
 
In 1951 there were 623 people in the parish, one-fifth of the total population a century earlier. 
By 1971 that number had fallen to just 450. The following year saw the arrival of a new 
progressive landlord in Sleat and consequently the beginnings of the Gaelic college Sabhal 
Mor Ostaig which has become the area’s major employer. Since then the population decline 
has been reversed. In 2001 there were 780 people in Sleat and the continued expansion of 
Sabhal Mor, and the area’s popularity as a retirement destination, means there are likely to be 
well over 800 people living in Sleat at present. Around 16.5 per cent of those people are over 
65. 
 
2.2 Camuscross 
Camuscross’ story reflects the general picture for Sleat. According to the census figures, in 
Camuscross in 1901 there were around 150 people.  
 

 
Camuscross1907 Upper road crofts showing potatoes, corn, hay 
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By the mid 1950s that 
number had fallen to just 67 
– made up of 50 adults and 
17 children. 
 
The decline continued over 
the next twenty years. One 
local man remembers that 
when he moved back to 
Camuscross in 1972 there 
was only one child the place.
     
He says that Camuscross was 
mainly “spinsters, bachelors 
and couples with grown up 
children who had moved away”.  

Population of Camuscross 
1901-2009
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In that year Iain Noble bought the local estate and based himself in Eilean Iarmain, the village 
neighbouring Camuscross. He made it a policy to encourage the Gaelic language and way of 
life, which helped to begin a revitalisation of Camuscross. 
 
Today there are 125 people 
living in Camuscross 
(including the wider area of 
Camuscross, Cruard and 
Barabhaig). Of those, 100 are 
adults and 25 are of school 
age and under. Around 40 
per cent of the adult 
population are retired. 

Children in Camuscross 
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Age of population of Camuscross 
2009

Working adults
Retired
School age

Note:  Although there is a  high 
percentage of retired people, 
many of these are active, a 
number working their croft, 
keeping gardens, or involved in 
community organisations 
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3.  The state of crofting in Camuscross  past and present 
 
 
3.1 The Past 
The number of crofts in Camuscross and Cruard has fluctuated over the years but remained at 
a total of around 40.  Almost all are between two to four acres in size and both the inbye land 
and common grazings is poor, with a lot of peaty, poor-draining soil.  The common grazing is 
very small compared with other townships in the parish: the souming was traditionally two 
cows and followers per common grazings share (recently amended so that one of the cows can 
be replaced by five sheep).  The crofts were deliberately created too small for people to live 
from: in common with crofters in most of the north west, Camuscross crofters have always 
had to find other employment, and that is still true today. 
 
The general decline in crofting agriculture throughout the crofting counties has been well 
documented – most recently in a report compiled last year for the Scottish Agricultural 
College suggesting that in some parts of the Highlands and Islands sheep numbers in the last 
decade fell by as much as 60 per cent. Another study from 2008 found that: ‘In terms of 
numbers the breeding flock in the Highlands and Islands continues to decline by some 60,000 
ewes per annum and the suckler cow herd by around 3,000 cows per annum.’  
 
Again the story of Camuscross reflects that decline but in recent years there has been a 
resurgence of interest in both keeping livestock and growing crops (see the tables in section 
3.2.).  In 1959 there were 43 cattle and three goats in Camuscross. There were hens kept on 17 
of the crofts. At that time, oats were still grown on many of the crofts, as well as potatoes. In 
the 19th century people were able to eat the oats grown in the township but by the end of the 
century, because of the smallness of their holdings, crofters had exhausted the ground to such 
a degree that the oats were only fit for animal fodder. 
 

 
Camuscross circa early 1900s 
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3.2 The present state of crofting in comparison with the past 
 

There are currently 39 crofts in 
Camuscross and Cruard, which 
are held by 33 crofters.   
In 2009 there are 18 cattle and 
47 sheep, five horses, three pigs, 
with hens and other poultry on 
six crofts. Some other crofters 
allow their in-bye land or 
grazings rights to be used by 
other crofters/farmers.  This year 
potatoes have been planted on 
ten crofts (again a marked 
increase on previous years, 
although there is a big variation 
in the sizes of the areas planted), 

hay and oats are cropped on two crofts and turnips on one and there are a growing number of 
vegetable patches, including one polytunnel and one greenhouse.  
 
This resurgence in crofting in the last 20 years is the result of an older generation of crofters – 
a dwindling number of whom still worked their land – being joined and encouraged by 
returning natives, by sensitive and skilled incomers and by younger people from the village 
and from elsewhere who, perhaps sensing the spirit of the times, are keen to work the land. 
 

 
Note: Sheep 
numbers have 
increased by over 
20 head over the 
last five years with 
the introduction of 
a flock of 
Hebridean sheep 
by a returnin
absentee family 

g 

 
 
 
 
 
 
 
 

 
 
Having outlined the past and the present of our township, we would like to share more details 
of crofting activity in Camuscross in relation to some of the problems that the township faces 
in revitalising crofting. 
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3.3 Agricultural use of crofts in 2009 
3.3.1 Livestock 
At present 16 of the crofts (41 per cent the total number of crofts in the village) have livestock 
or hens on them: 

 eight crofters keep livestock. Of these: one keeps cattle, sheep and horses; one keeps 
sheep and cattle; one keeps cattle; two keep sheep; two keep pigs; one keeps horses. 

 four crofters allow others to graze livestock on their croft or use their grazings share. 
 six crofters keep hens. 

 
Eight crofters produce their own meat: mutton, beef and pork, some of which is processed into 
black pudding, sausages and bacon. 
 
Absentees: Two absentee crofters offer their land to another (resident) crofter to graze 
livestock 
 

 

 

Use of crofts - livestock 2009 
(Shows no. of crofts with which kind of livestock)
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3.3.2 Crops 
Fourteen crofts (36 per cent) in total are used to produce crops to some extent, although there 
is a big variation in the areas and numbers of crops: Ten crofts (26 per cent) have potatoes or 
vegetables on them – from a tiny patch to one-fifth of an acre.  Two crofts have other arable 
crops: turnips and corn.  Two crofts are cut for hay and one for silage by the crofter; four 
crofts are used by a Duisdale crofter for silage. 
 
Absentees: Two absentee crofts are cut for silage by others 
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Use of crofts, excluding absentees, 2009
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“Biadh a thoirt do'n fhearain ma's tig an t-acras air; 

Fois a thoirt dha ma's fhàs e sgith 
A ghart-ghlanadh ma's fhàs e salach: 
Comharran an deagh thuathanaich” 

Feeding the land before it gets hungry, 
Giving it rest before it gets weary, 

And weeding it well before it gets dirty: 
The marks of a good husbandman 

 

The State of Crofting in Camuscross: August 2009 10686



3.3.3 Tractors 
Nine working tractors are owned by seven crofters.   
 
Absentees:  no absentees have a working tractor 
 

 
                      Some of the Camuscross tractors at the Crofters Olympics, August 2008 
 
3.3.4 Weeds – rushes, Japanese knotweed, bracken, dockens, ragwort 
On 16 crofts (41 per cent) some attempt is made to control weeds.  On 23 crofts (59 per cent) 
no attempt is made to control weeds.  
    
Absentees:  On none of the 11 crofts held by the nine absentee crofters/owner-non-occupiers is 
any attempt made by them to control infestations of weeds. i.e. absentees are responsible for 
48 per cent of the crofts where no attempt is made to control weeds. 
 

Weed control on crofts

Weed control

No weed control
- resident
No weed control
- absentees
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3.4 Housing and its occupancy 
There are 80 houses in Camuscross, of which 27 are croft houses.  Twenty three crofts are or 
will soon be lived on by the crofter: currently 21 are lived on by the crofter, and two have 
recently been tenanted and will be lived on once a croft house is built.   Five crofts have no 
houses on them, i.e. are either bareland crofts or multiple occupancy crofts.  As almost all of 
the land in Camuscross was once under crofting tenure (apart from Cruard garden ground and 
Baravaig) it is clear that a considerable area of in-bye land has been taken out of crofting for 
housing – although this has taken place over a number of decades. 
 
Absentees: Eleven crofts (28 per cent) are held by nine absentee tenants or owner-non-
occupiers.  On these crofts, three of the croft houses are used for holiday letting, two of the 
croft houses are used as holiday homes, two crofts are lived on by family members, and four 
crofts have no house on them: two of them are multiple occupancy crofts, and two are 
bareland crofts, the croft house having been sold off by the crofter. One croft has a derelict 
house – this is the only derelict house in the village. 
 

Occupancy of housing in Camuscross, 
including croft houses
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State of housing on absentee crofts

3

2

4

2

1
Holiday letting

Holiday home

Bareland croft

With family
members
Derelict

 
 
The total number of permanently occupied households is 52.  Of these, nine are rented on long 
lets and six households have an adult living with parents.  As two of the tenants of houses in 
long lets have recently taken over the tenancy of crofts and will build their own houses, the 
number of people in rented homes or living with parents who do not currently have a prospect 
of becoming a crofter or building their own home (thirteen) is close to the number of absentee 
bareland crofts or absentee croft homes which are holiday homes or derelict (ten). 
 
Houses in Camuscross, including croft houses, which are not permanently occupied 
Holiday homes (private) 16 
Holiday letting – run by a resident 4 
Holiday letting - run by an absentee crofter 3 
Empty houses 4 
Derelict houses 1 
Total 28 
 
 
 

 
           Derelict croft house    Two occupied croft houses and potato patch
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4. Factors which encouraged the rise of crofting in Camuscross 
 
 
4.1 Reletting by the estate 
In 1990, an event took place which can be 
viewed as crucial to the resurgence of interest in 
crofting in Camuscross. Unusually, three crofts 
had been returned to the township’s landlord, 
who decided to relet, not on the open market, 
but on the basis of who the landlord thought 
would make the best crofting tenants.   
 
The estate used a questionnaire for prospective 
tenants that established whether they: had 
agricultural experience; were Gaelic speakers; 
had family connections to the township;or had 
young families.  Three young families were                       Making corn stooks, Autumn 2008  
chosen, two of which had previous agricultural experience, and one which had strong family 
connections and relatives in the township. Today the families are amongst the most active 
crofters in the place, with one keeping a milk cow and growing hay, corn, potatoes, turnips, 
vegetables and with a polytunnel; one with sheep, a cow and horses; and one has gradually 
become more active, having kept pigs, keeping hens, has bought a tractor and this year 
ploughed for potatoes.  
 
4.2 The return of absentees 
The reletting to three young families was followed 
by the return of two tenants whose families had 
been absentee for some years.  The first tenant has 
built up a small flock of sheep, keeps various 
poultry, has a large patch of potatoes, and some 
vegetables.   
 
The next tenant was encouraged to return by letters 
from the Crofters Commission asking him what his 
intentions for the croft were.  When he decided to 
return, his daughter and her partner also came to the 
place.   This croft is now lived on and worked by 
both generations and is stocked with cattle, 
Hebridean sheep, poultry, potatoes and vegetables. 
 
Both of these tenant families brought with them an 
enthusiasm for crofting and the ability to inspire 
and involve others; the first annually enlists help                Two generations lifting potatoes 
from neighbours in planting and lifting the potatoes, creating an enjoyable community event 
which raises the profile of crofting in the township, and has also been crucial to a revived 
interest in black pudding making.  The second family has brought a great enthusiasm for 
different potato varieties, traditional livestock breeds and considerable knowledge of and skills 
in food processing and cooking and has encouraged other families to learn skills such as 
sausage-making and bacon curing.  They have also pioneered the idea of co-operative 
ownership of stock, enabling crofters who do not own stock, or those outwith crofting to 
become involved. 

The State of Crofting in Camuscross: August 2009 14690



4.3   More crofters become active 
Growing activity among other crofters in the township is a marker of this general rise in 
interest in crofting.  One crofter who has kept sheep for many years has recently bought a 
tractor, and now plants potatoes and grows other vegetables and regularly tops his fields to 
keep rushes at bay; one is increasing the size of the vegetable and potato garden each year; one 
keeps pigs, and allows neighbours to use his croft for pigs and potatoes; another keeps pigs, 
allows someone from outwith the village to use his croft and grazings share for cattle and this 
year has planted potatoes. 
 
4.4 Young crofters 
The two youngest crofters in the township have recently been assigned their crofts by older 
relatives to enable them to enter crofting.  Both young couples intend to build houses on their 
crofts, and this year both cut peats; one already has a small patch of potatoes and vegetables 
and intends to keep livestock.    
 
One of the younger people in the village who is most keen on crofting is, as yet, not able to be 
a crofter.  He comes from a family without a croft, but regularly helps a neighbour with 
livestock and machinery work and keeps his pigs on a neighbour’s croft and is very keen to 
own his own cattle.  He has registered an interest with the Crofters Commission in acquiring 
the tenancy of a croft in Camuscross.   

Keen young prospective crofter with one of the Camuscross cows 
 
It is known that six other young people in the village, the majority of whom have a partner or 
family, are also keen to acquire the tenancy of a croft, if it were available and affordable.  A 
young, active family with a crofting background who wanted a croft in Camuscross has now 
moved to another township.  It is expected that there would also be demand from outwith the 
township, although interest has not been gauged. 
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5. The Problems 
 
 

 

“Am fear a tha na thàmh, tha e na leth-trom air an fhearainn” 
He who is idle is a burden on the land 

“ 

Fear a’ dol an àite fir, a’ fagail an fhearainn daor” 
Tenant replacing tenant leaves the land dear 

This critical section of the report outlines some of the challenging issues facing our 
community and crofting communities in general, namely:  
 

 Absenteeism 
 

 Neglect 
 

 Speculation on croft land 
 

 Access 
 

 Apportionments 
 

 Weaknesses within the regulatory system and bodies that have a duty of care to 
crofting. 

 
We believe that grounding these issues (which can sometimes appear arcane) in real-life 
examples from our township will give readers a clearer understanding of them. Crucially, 
these examples show that the issues are often related. Our report shows that neglected crofts 
are often those of absentees and that access problems can arise when bureaucratic institutions 
with a duty of care to crofting fail to protect crofting interests. 
  
While the issues raised here are by no means exhaustive of those facing crofting communities, 
what our research shows is the range, scale and interconnectedness of problems that are facing 
one small crofting community alone. 
 
Wider inhibitor to development 
One wider problem that emerged strongly during the consultation process on this report is the 
need for an abbatoir to serve the agricultural community of the Isle of Skye and neighbouring 
mainland communities.  At present all animals have to be transported to Dingwall, 100 miles 
away, to be slaughtered, placing a considerable extra cost and time burden on crofters 
wishing to produce their own meat for consumption or sale.  Until a solution is found to this 
problem, it will continue to inhibit any increase in meat production in the area. 
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5.1 Apportionments  
5.1.1 The Problem:  
Four apportionments have been approved on the common grazings, one full (agricultural) 
apportionment, three for housing.  Two of the three housing apportionments have been taken 
out of crofting and are now holiday homes.  
 
The house on one housing apportionment was used for holiday letting from the start and was 
then sold on as a holiday house at a price considerably beyond the means of local people. 
 
5.1.2 Why it is a problem: 

 The hill grazing is held in common, with the management of the land decided by a 
committee of elected shareholders.  On a hill grazing as small as in Camuscross, the 
shareholders are reluctant to let land out of agricultural use, but have been willing to do 
so when they thought it was to provide a house for a local crofter.   

 Because of this sense that the grazing land ‘belongs’ to all shareholders in common, if 
a private individual takes the land out of crofting and makes a financial gain by selling 
it on, it is felt to be unjust.   

 As a result of these cases, the grazings committee is likely to be much more reluctant 
to look favourably on an apportionment for a private house, even if the case appears to 
show genuine need – such as a crofter who cannot get access to build on their croft. 

 
5.1.3 Who is responsible:  
The Legislative System 
The Grazings Committee 
The Individual Crofter 
 
5.1.4 The Remedy: 

 Legislative change is needed to prevent misuse of housing apportionments in this way. 
At the very least, an occupancy requirement could be attached to any house built on an 
apportionment, which is linked to a housing burden, to allow the grazings committee 
and the landlord to benefit from the value of the house plot if the house is sold out of 
crofting (i.e. not to the incoming crofter). 

 The Grazings Committee could be encouraged to become more confident about 
expressing its opinion if it is not happy with a situation 

 The Individual Crofter should be encouraged to think about the consequences of their 
actions for the future of crofting and the community in their township 
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5.2 Bought Crofts: Owner-Non-occupiers 
This section contains two separate examples. One focuses on the problem of speculation, the 
other on the problem of neglect. In both cases the owners of these bought crofts are long-term 
absentees. Although the examples here focus on ‘owner-non-occupiers’ it is important to note 
that the problems of speculation and neglect apply to tenanted as well as to bought crofts. 
 
5.2.1 SPECULATION – The Problem: 
One croft was split in two and one half of the croft has had an owner-non-occupier for 
more than 25 years.  The croft house was used for holiday letting; a second house was built on 
the croft also for holiday letting; both houses and one acre of “croft land” have now been put 
on the open market at offers over or £590,000 for both houses and the land; the seller is not 
willing to sell the croft land separately.  The selling agent makes no mention of the legal 
responsibilities attached to croft land in the advertising. 

 
5.2.2 Why is it a problem? 

 Arable land is a precious resource which should only be built on for genuine reasons, 
and when there is no other choice of house site. 

 An already very small croft was allowed to have a second house built on it for the 
specific purpose of holiday letting when the original croft house was already being 
used for this purpose by the absentee owner-occupier.   

 According to the selling agent, the two houses are bringing in an annual gross income 
of almost £50,000.  Not only is this money not being spent locally, the business is in 
direct competition with local businesses, including those of crofters, who have 
diversified into holiday letting.   

 The local crofting community only heard about the sale by chance; the Crofters 
Commission was unaware of the sale; it seems that when a croft has been bought, 
although technically still covered by crofting legislation, it can change hands with no 
checks or controls; in effect, this small piece of land in Camuscross has entered the 
free market and is no longer a croft.  

 The new owner is likely to have no understanding of the legal responsibilities of 
owning land covered by crofting legislation, or the (supposed) requirement to either 
occupy the croft, or put in a tenant. 

 
 5.2.3 Who is Responsible:  
The System 
The Crofters Commission 
The Individual Crofter (owner-non-occupier) 
 
5.2.4 The Remedy: 

 A legally enforceable requirement that all selling agents must make clear, using 
specified wording, what the legal responsibilities are for any prospective purchaser of 
owner-occupied crofts. 

 The Crofters Commission must make use of their existing statutory powers to deal 
quickly and effectively with blatant cases of speculative absenteeism, particularly 
those which damage the local community. 

 The Individual Crofter should be encouraged to think about the consequences of their 
actions for the future of crofting and the community. 
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5.2.5 NEGLECT – The Problem: 
One croft and crofthouse has been empty (apart from one short tenancy in the house when the 
house was already below tolerable standard) for approximately 40 years.  The house is now 
derelict.  The garden and croft is also infested with Japanese knotweed.  
 
5.2.6 Why it is a problem: 

 The house has now deteriorated to such an extent that it is dangerous, and is an 
eyesore, in the centre of the village, detracting from the amenity and value of 
surrounding properties. 

 Although 20 years ago the house could have been made habitable with some work, it is 
now beyond repair – a home has been lost to the local community. 

 The Japanese knotweed is threatening to spread to neighbouring gardens and crofts and 
will make building or croft work with machinery unlikely or very difficult. There are 
prohibitions against development on land where there is knotweed because of the risk 
of spread. 

 There are no fences on the croft. 
 The fact that the Crofters Commission has presided over such damage and neglect to a 

croft house, buildings and land over such a long period, erodes crofters’ belief that it 
cares about crofting. 

 
5.2.7 Who is Responsible:  
The Crofters Commission  
The Landlord  
The Individual Crofter 
 
5.2.8 The Remedy 

 The Crofters Commission must make use of their existing statutory powers to deal 
quickly and effectively with blatant cases of absenteeism, particularly those which 
result in serious deterioration of the buildings and land, and which adversely affect the 
local community, and where the Grazings Committee has asked for action. 

 The Landlord should support an active Grazings Committee in their efforts to put 
pressure on the Crofters Commission to deal with absenteeism, especially where the 
state of buildings on an absentee croft is having a detrimental effect on the surrounding 
area 

 The Individual Crofter should be encouraged to think about the consequences of their 
actions for the future of crofting and the community. 
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5.3 Absentee tenants 
 
5.3.1 The Problem: 
There are 11 crofts held by nine absentee tenants or owner non-occupiers. In this section we 
will give two examples of the challenges that crofters face because of absenteeism in 
Camuscross.  
 
We have also made clear in section 4.2  the value that a returning absentee with family 
connections can bring to a township, and suggest ways (below) that these absentees can be 
encouraged to return and their land kept in good heart while they are absent. 
 
5.3.1.1 One croft had an absentee tenant for more than 40 years.  In the mid 1990s the Crofters 
Commission made an attempt to take action on absentees in Camuscross and as a result the 
croft was sublet to a local crofter twice.  After that, the Commission continued to write 
intermittently and the absentee tenant put the croft and house on the market at a price 
considerably above what any local person could pay.  Against the wishes of the Grazings 
Committee, and despite the fact that a very suitable local tenant was interested in a tenancy of 
the bareland croft (to the extent of asking the advice of a digger contractor who said it would 
be possible to put in an access to it), the Crofters Commission approved the assignation to 
someone from central England.  This approved tenant planned, to the scepticism of the local 
Grazings Committee and other crofters, to build riding stables on the poor, three acre croft.   
 
Ironically, while the Commission would not allow the croft to be split off from the croft house 
because it said there was no vehicular access, it allowed a five year plan from the proposed 
tenant from England for riding stables that required the crofter to have vehicular access to the 
croft.  Since this couple took over the house in early summer 2008 and the tenancy of the croft 
in November 2008, the croft has remained unused by the tenant and the house is being 
advertised on the internet for holiday letting.  
 
As a result of not listening to local opinion, the unintended result is that the Crofters 
Commission has been responsible for replacing an absentee crofter with family connections to 
Camuscross, with an absentee crofter with no family connections to the place.   
 
5.3.1.2 One croft has had three generations of absentee tenants.  The house is used as a holiday 
house by the family.  The croft is neglected, unworked, infested with rushes, bracken and 
ragwort and put to no purposeful use.   A shed on the croft is close to collapse. 
   
 
5.3.2 Why it is a problem: 

 Absentee tenants cannot or do not work or care for their croft effectively, with the 
result that their land often becomes rank and infested in weeds, which then spread 
seeds to neighbouring crofts which might be being worked; or fences or buildings are 
not maintained.  It will take many years of effort for any incoming crofter to bring the 
land back into heart and rebuild buildings and fences. 

 Absentee tenants contribute very little to the community: they cannot serve on the 
Grazings Committee or help with township development projects; they do not spend 
their money in the local community and cannot take part in community events. 

 The croft house of an absentee tenant may sit empty while local people live in rented 
accommodation or have to stay with relatives 

 If an absentee tenant uses their house for holiday letting, the profit is not spent in the 
community and the business is in direct competition with other crofters or local people. 
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 When the Grazings Committee is asked to comment on proposed non-family 
assignations, their response is based on the five year plan of the proposed tenant.  If the 
assignation is approved, but the tenant subsequently fails to adhere to their five year 
plan, and neither the Landlord, nor the Crofters Commission take any action, this 
further erodes the Grazings Committee and individual crofters’ trust in the regulatory 
system. 

 When absentee tenants with a family connection to a place are encouraged to return 
they can bring skills and enthusiasm to the area. 

 
5.3.3 Responsible:  
The System 
The Crofters Commission  
The Landlord 
The Grazings Committee 
The Individual Crofter 
 
5.3.4 The Remedy: 

 The new legislation proposes stronger action on absenteeism. These proposals, if 
sensitively but rigorously implemented, could help to resolve this problem. For 
example, making it easier for tenants and owner-occupiers with a family connection to 
a place who have good reason to be absent for a predetermined time to sub-let their 
crofts could allow them to retain their attachment to the community while ensuring that 
the land is worked and that someone in the community is able to work the land. 

 Regardless of proposed new legislation, the Crofters Commission must make use of 
their existing statutory powers to deal quickly and effectively with blatant cases of 
absenteeism and neglect, particularly when it has been asked to by the Grazings 
Committee, and in those cases where there is no family connection to the township. 

 The Crofters Commission and the Landlord must take greater responsibility for 
ensuring that five year plans of incoming crofters are adhered to, and action taken if 
they are not. 

 The Grazings Committee already has the right to complain to the Commission if they 
believe that a crofter is in breach of the statutory conditions relating to the use or 
neglect of their holding. If they believe that it would be in the wider crofting interest to 
do so, Grazings Committees should be encouraged to make use of this right.  

 The Individual Crofter should be encouraged to think about the consequences of their 
actions for the future of crofting and the community. 
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5.4 Croft Access 
 
5.4.1 The Problem: 
Within Camuscross. the Crofters Commission and the Landlord have allowed a number of 
decroftings of house and garden ground across the entire width of crofts, leaving no vehicular 
access to the croft.  One of the most active crofters in Camuscross has worked his croft for 17 
years through the goodwill of a neighbour, who was willing to allow the tractor to drive past 
his house and through his croft to gain access.  Now that the croft has been taken over by 
someone else and the house and garden has been decrofted, the crofter will have to rely again 
on the goodwill of the new owner of the house and tenant of this croft in order to gain access 
to his own croft.  If a permanent solution cannot be found, it could be that the croft will no 
longer be worked.  Crofts with no access are likely to become more common as croft houses 
that have been decrofted are separated from the croft and sold on to non-crofters. 
 
5.4.2 Why this is a problem: 

 It is almost impossible to work a croft well if it does not have vehicular access to it. 
 If the original croft house has been decrofted, the loss of access also means that an 

incoming crofter must build any house or croft buildings on the hill grazings. 
 
5.4.3 Who is responsible: 

The System 
The Crofters Commission 
The Landlord 

 
5.4.4 The Remedy: 

 The introduction of legislation enabling the compulsory purchase of land would allow 
the Landlord or possibly another agency to ‘recroft’ land to create an access for a croft 
that had lost it. 

 New legislation should require a crofter who is decrofting his house and garden ground 
to first establish a proper access to the croft before a decrofting can be allowed. 

 The Crofters Commission and the Landlord must ensure that access to crofts is always 
preserved when decrofting of house and garden ground applications are considered. 

 The Crofters Commission must ensure that their agents – officers of SGRPID – make 
on-the-ground checks, rather than desk-based assessments of any proposed access, to 
ensure that they are feasible. 
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5.5 Key agencies 
 
5.5.1 The Problem: 
We understand that when a recent planning application was made on a croft in Camuscross, 
Crofters Commission officials were not sent the application and were unaware that it had been 
approved until after the decision making process was over.  
 
5.5.2 Why it is a problem:  
In 2005 there was a highly controversial case in Taynuilt where the Crofters Commission 
allowed an absentee owner-occupier to decroft his entire holding in order that it be turned into 
a luxury housing development. One of the arguments put forward by the then Crofters 
Commission chair for approving the decrofting was that the local council had already granted 
planning permission for the development and “it would be wrong for crofting legislation to be 
used to thwart planning decisions made by the democratically elected body”. A strong body of 
opinion, led by Ross, Skye and Inverness West MSP, John Farquhar Munro, argued for the 
Commission’s representations to be taken into account on any planning application involving 
croft land, thus closing the loophole exploited at Taynuilt. At the time the then government 
minister responsible for crofting, Rhona Brankin, replied: “I have had discussions with 
Malcolm Chisholm, who is the minister responsible for planning, with a view to having the 
Crofters Commission designated as a statutory consultee in the planning process. I understand 
that ministers aim to achieve that goal through secondary legislation under the Planning etc 
(Scotland) Bill.” 
 
We understand that this secondary legislation was not implemented, and while in the case in 
Camuscross the development we have highlighted may not be a contentious one, it appears 
that the loophole exploited in Taynuilt is still open. 
 
Inappropriate developments like the one in Taynuilt can cause great distress in crofting 
communities, and are also very harmful to the reputation of the Crofters Commission. It is 
essential that the Crofters Commission ensures it is included in the ‘key agency’ process (or, 
better yet, is made a statutory consultee on all planning applications on croft land) because if it 
fails to do so it will risk being implicated in other ‘Taynuilts’ and lose further credibility in the 
crofting communities. 
 
5.5.3 Who is Responsible:  

The System 
The Crofters Commission 

 
5.5.4 The Remedy:  

 It is vital that systems are put in place to ensure that the Crofters Commission can 
contribute meaningfully to planning applications on croft land and prevent abuses, 
such as that in Taynuilt, which undermine community and the crofters’ faith in the 
system.  

 A scan of all relevant local authority planning applications (which are available on-
line) on a monthly basis by a designated member of the Commission’s staff could help 
ensure there are no unintended holes in the regulatory net.  
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6. The Frustrations 
 
 

 

“An rud anns an tèid dàil thèid dearmad” 
Delay brings neglect

 
Engaging the Crofters Commission 
 
6.1 Crofters’ Response 
In the last number of years crofters in Camuscross have begun to take action to resist the 
effective loss of land and community that are associated with the failure of the regulatory 
system to protect crofting. In 2008 the grazings committee decided to contact the Crofters 
Commission asking them to intervene to protect croft land in the township. 
 
6.2 Timeline of request for action on absenteeism in Camuscross 
 
Early 2008:  The Camuscross Grazings Committee agreed to ask the Crofters   
  Commission to take action on the growing number of absentees.   

No formal response to this letter was received. 
 

Summer 2008 The Grazings Clerk was advised by an officer of the Commission   
  that no action would be taken on absenteeism until after the outcome  
  of the Shucksmith enquiry had been known. 
 
Nov 2008 Two crofters met Drew Ratter, the Chairman of the Crofters Commission at a 

conference about local food and asked what the Commission’s position on 
absenteeism was.  Drew offered to visit Camuscross to discuss the issue. 

 
Dec 2008 Meeting of Drew Ratter, Hugh MacIntosh and Angus MacHattie of the  
  Crofters Commission with Camuscross Grazings Committee and   
  others where various issues were discussed, principally absenteeism and  
  neglect.  The crofters were assured that the Commission could and would  
  take action on absentees “where a community requested it”.   
 
May 2009 A crofter approached one of the Commissioners (at the meeting held to discuss 

the draft bill) to ask about the Camuscross request for action on absenteeism.  
The Commissioner said that a committee had been set up to take action on 
absenteeism, but it was not clear whether Camuscross was one of their likely 
targets for action. 

 
June 2009  An officer of the Commission spoke to some of the Camuscross crofters at a 

conference and indicated that there was an intention to take some action on 
both absenteeism and problems with access in Camuscross, although a 
timetable for when this will happen is not yet clear. 
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7. The Achievements 
 
 
Crofters have played a very important role in recent community developments in Camuscross.   
This gives a clear indication of the extent to which the crofting system can be a vital 
component in building vibrant and resilient rural communities, allowing them to find and 
develop solutions to their problems, and manage their assets for wider community benefit.   
 
7.1 Township Development Scheme 
This crofting improvement 
scheme was initiated by the 
Grazings Committee and 
funded through the Scottish 
Government.  A new fank 
was built and a forestry and 
woodland regeneration 
scheme developed.  Although 
the forestry scheme has not 
been a great success, because 
of predation by the landlord’s 
deer, this was the first 
development project 
undertaken by people in 
Camuscross.  However, the 
fank is a success, and is used 
by stock owners.       Shearing in the new fank, summer 2008 

as not fenced. 

 
 
7.2 Rural Stewardship Scheme 
 
 

Luckily the crofters were 
not disheartened by their 
first project and applied for 
another scheme under the 
Rural Stewardship 
programme.  This scheme 
involved fencing around 
scrub trees to allow 
regeneration, which had 
the double benefit of 
allowing the use of a part 
of the hill grazing which 
was not being used 
because it w
 
 
              
 

Crofters work together on the fence, Winter 2006-7
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This project resulted in the 
resurgence of joint working 
between crofters, and a 
rediscovery of the social benefits 
of working side-by-side with 
your neighbours.  Groups of 
crofters worked together to build 
a fence over the winter of 2006-
7, and the project saw the first 
crofting activity which involved 
non-crofters; a muirburn in the 
spring of 2007 involved twenty 
two people, including those who 
brought out tea, and which turned 
into a memorable and social 
occasion.                                                                  

                                                 Muirburn on the  common grazings: the team  well-prepared with beaters 
     
7.3 Partnership Working between Crofters 
Partnership and communal work practises are being revived as a natural part of life in 
Camuscross, with groups of people working together on handling livestock, potato planting 
and lifting, and helping each other out when they see a need.  Tractor and sausage-making 
machinery is jointly owned by two families and those with tractors regularly help those 
without.   
 
There has been discussion about the idea of more joint potato planting next year, with some 
people keen to explore the idea of using three tractors and potato planters to form a cultivation 
team for those who want potatoes planted on their land in this way. 

           
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Communal 
potato   planting, 
spring 2009 
 
 
 
 

Informal crofting arrangements have developed between neighbours, such as a younger crofter 
working an older crofter’s land, or one crofter using another croft for grazing. 
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 7.4 The Honesty Box 

Two crofting families set up an Honesty Box in the 
centre of the village, enabling crofters (and those with 
gardens) to sell eggs, honey and some vegetables.  This 
allows non-crofters and visitors access to food produced 
in the township – and raises the profile of crofting. 

It is fitting that the box being used once belonged to the 
grandfather of one of the returnee tenants whose family 
regularly stocks the box with produce from their croft. 
 
 
7.5 Affordable House Sites 
Camuscross Community Steering Group was formed as 
a result of crofters identifying a piece of hill grazing for 
affordable house sites, which had been cut off from the 
rest of the hill when the new road was built.  The new 
group was formed to take the idea forward; it has since 
grown in strength and ambition, and is now a fully 
fledged and very successful community company - 
Camuscross & Duisdale Initiative – which is exploring 
a number of projects for community benefit.  Eight of 
the nine directors come from crofting households.                The Honesty Box, stocked with eggs                               
 
 
7.6  A Community Herd? 
As a result of the success of the increased partnership working, it was agreed to investigate the 
possibility of getting the let of a piece of land which is not in crofting tenure and is unused by 
the Landlord – who has recently agreed to lease the land.    
 
The land and proposed 
scheme has yet to be 
assessed, however the 
thinking behind a 
community herd is that it 
could allow people 
without a croft and also 
non-active crofters to 
become partners in 
livestock ownership, 
helping to further                       
raise the status and 
community benefit of 
local food production and 
crofting practises. 
 
 
 
                                                                                     
      Part of the Camuscross herd, Summer 2009
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8.  The value and values of crofting 
 
 
8.1 Why previous attempts to legislate have struggled 
In general, as responses to past and current crofting legislation have shown, crofting 
communities have been distrustful of repeated government plans to bring radical changes to 
their way of life. The fierce opposition in 2005 to the proposals in the previous Crofting 
Reform Bill is evidence that many crofters feared that the Scottish Executive intended to use 
legislation to take crofting towards an unregulated private landownership system which would 
serve to disintegrate the strong ties of community that still characterise many crofting 
townships. 
 
Crofters’ non-proprietary relationship to the land, and their determination to preserve that 
relationship, has shown an extraordinary resilience, despite operating over hundreds of years 
within an increasingly capitalist system.   
 
Most crofters in Camuscross have not used their land for speculative housing developments – 
despite the financial incentive to do so. 
 
An increasing number of crofters in Camuscross are agriculturally active – despite the lack of 
financial incentive to do so. These facts indicate and suggest that a surprisingly large number 
of crofters still remain faithful to this distinctive crofting ethos in spite of social norms which 
are at odds with it. 
 
The Highland Free Church Professor of Theology, Donald Macleod, much of whose childhood 
was spent in a crofting township in the north of Lewis, has described the nature of life in the 
crofting areas as essentially communal. Such a way of life sits uneasily with the ethos of an 
individualistic consumer society. To decision makers based in Edinburgh it may sometimes 
appear as if crofters, in defence of what remains of their community based ethos, are being 
awkward or obstructive to plans which the decision-makers believe will advance crofters into 
a more individualistic and capital oriented mind-set and way of living. 
 
What appears to Edinburgh based decision makers as obstructivism or conservatism is, at least 
in part, a response to this prolonged clash of values during the uneasy relationship that 
generations of crofters have had with government and its agency, the Crofters Commission, 
whose duty is to maintain and promote the crofting system. 
 
Often government plans for crofting are perceived by crofters as emanating from outwith the 
crofting counties and designed to fulfil policy objectives that are not connected with, or even 
incompatible with, the crofting ethos. 
 
As a result, crofters’ responses can often seem overly critical to government officials and 
ministers who have to deal with them. 
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8.2 Cultivate crofting, cut carbon and create community 
Awareness, and concern, is growing about the interrelated issues of food insecurity, climate 
change, food miles, carbon footprints, and the dominance of supermarket chains with a ‘just-
in-time’ distribution system. There is also increasing awarenss of the importance of locally 
and sustainably produced agriculture in helping to create a resilent food economy. 
 
Crofting, if properly regulated, supported and encouraged, is a system ideally designed to play 
a part in the solutions to these problems and therefore to be ecologically and socially 
beneficial to our wider society. Crofting provides each crofter with a home and the ability to 
produce food for their own consumption or sale. It is an agriculture that is respectful to the 
land, to the environment and to a sense of place. 
 
It is also about community. Crofting has in the past, and if supported and protected still can in 
the future, play a central role in retaining and encouraging vibrant, hard-working, enterprising 
and resilient rural communities.  It is on the land that crofters come together, whether in 
gathering cattle, shearing sheep, planting potatoes or making hay. By doing so they maintain 
the distinctive sense of identity that crofting has in the Scottish psyche. 
 
This is not a new argument. In 1954 the Taylor Report, which led to the founding of the 
Crofters Commission, concluded: “Crofting communities should be preserved because they 
embody a free and independent way of life which in a civilisation predominantly urban and 
industrial in character is worth preserving for its own intrinsic quality.” 
 
However, the Taylor Commission also concluded that there was not the talent within crofting 
communities to preserve and promote that way of life. As a result the Crofters Commission 
became an appointed body. Recognition that such talent does exist in crofting communities is 
the basis of the current proposals to democratise the Commission. 
 
The evidence that such talent, and confidence, exists comes from many sources. 
 
For example, in the crofting heartland of the Western Isles there has been, in the last decade, a 
tranformation in the patterns of landownership. Some 70 per cent of the population now live 
on land that is publically or community owned. The amount of community owned land in the 
islands is inexorably rising as people from Lewis, Harris and Uist realise the potential of 
community ownership and empowerment. 
 
In the words of the leading Scottish rural affairs academic, John Bryden, the Scottish 
Parliament has begun the process of creating ‘a community centric land reform legislation’. In 
the social transformation such legislation is intended to create, it is crofting communities that 
are showing the confidence and the talent in leading the way. 
 
This evidence is supported by reports from organisations ranging from the Carnegie Trust to 
DTZ Pieda which have found that the crofting areas contain both a strong sense of community 
and are engaged in some of the most inspiring rural development projects in the whole of the 
UK and Ireland.  
 
The Highlands and Islands community groups that are contributing to these developments are 
often led by crofters – for example in our own area’s group, the Camuscross and Duisdale 
Initiative, eight of the nine directors come from crofting households. 
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9.  Conclusion 
 
 
Section Six of this report includes some detailed recommendations of changes to crofting 
regulation that we would like legislators to consider. However, many of the recommendations 
in Section Six would not require change to primary legislation. 
 
Although this report is not a direct response to the current draft Crofting Reform Bill, this 
conclusion will offer two recommendations that pertain to the draft Bill’s proposals, and in 
doing so it will also engage with some of the deeper issues foundational to the crofting way of 
life. It seeks to be part of a dialogue exploring new directions for crofting in light of wider 
social, food security and environmental issues, some of which we have touched on earlier in 
this report. 
 
This report has outlined the range, scale and interconnectedness of regulatory problems that 
exist within one small crofting community. These are all practical examples of the 
disintegration of the crofting system and several of them add evidence to the claim that the 
rate of disintegration has increased in recent years. 
 
The report also outlines examples of where the Crofters Commission has not intervened to 
fulfil its legislative requirement to support the crofting interest in Camuscross. External 
regulation, on its own, has proved unable to help this township preserve its crofting ethos. In 
Camuscross we are trying a new approach. Along with a wider community initiative group in 
which crofters are an integral part, the township’s crofters are seeking to initiate and generate 
change from within. 
 
The Grazings Committee has found the self confidence to approach the Crofters Commission 
and ask for change in order to free up land for potential young crofters and young people who 
want to make their lives here. The active crofters in the township are keen that abandoned and 
misused land is worked and made productive. 
 
As our report has tried to make clear, in this township we have suffered, and are still suffering, 
examples of misuse of and capitalisation on croft land and common land. Each time this 
occurs it further weakens the sense, still prevailing among some crofters, that the land is more 
than merely a private economic resource. This indigenous understanding of stewardship of the 
land as a resource to be treasured for the livelihood of future generations sits uneasily with the 
prevailing short-term consumer mentality in our society. 
 
However, as our society 
struggles to come to terms with 
the reality of ecological limits to 
growth, this understanding of the 
land as a place where a 
community of people make their 
lives in the long term is re-
emerging as one which makes 
sense. For crofting townships 
where this sense of place and 
community is still felt to be 
important, it is essential that 
ways are found to support and 
protect it. 
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 One particular recommendation we would ask legislators to consider in the current 
legislative process is to remove the right to assign a croft tenancy to non-family 
members. Crofting began as a hereditary system of tenure and the provisions of 1886 
only allowed the crofter to assign within the family. Removing the right to non-family 
assignations would remove at a stroke much of the free market in croft tenancies. In a 
situation where there is no family member willing or able to take on the croft tenancy, 
a non-family assignation could be decided by the Commission in consultation with the 
landlord and the local grazings committee (on the basis of agricultural experience and 
local connection). 

 
Proposals such as this one will inevitably raise debate. However, as the report makes clear, 
inaction is no solution – inaction is leading to the steady erosion of the crofting system and of 
the communities it supports. 
 
A properly regulated system is crucial. Although this report has shown examples of where the 
regulatory system has failed the crofting interest, we also show that a regulatory system can 
work when decision-makers (in the case of Camuscross it was the croft entrant policy 
decisions of the landlord in 1991) are genuinely concerned with intervening to maintain the 
crofting community’s interest, rather than a narrow financial self-interest. 
 
In the months ahead we need good leadership from our Scottish Parliament to reform the 
Crofters Commission into a decision making body with the crofting interest at its heart and the 
will to tackle the issues that need to be tackled if crofting communities, and the people who 
choose to be part of them, are to thrive. 
 

 
Crofters discussing the Golden Wonders on a joint potato planting day, Spring 2009 
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One key to creating thriving crofting communities is to encourage local economic 
development. The case for root and branch reform of the agricultural support system has been 
overwhelmingly made by a series of authoritative reports. The only barrier to reform is now 
vested interest. Leadership from the Parliament and the Commission is essential to sweep that 
barrier away.  More broadly, the proposal in the crofting reform bill that failed banks become 
the lender of choice to crofters has received no support  at all. 
 

 Rather than removing all developmental functions from the Commission we suggest 
that consideration is given to an elected Commission initiating (or becoming) a 
government sponsored credit union for crofters and others in the crofting counties. 
Local credit unions and farming co-operatives are features of the Irish rural economy 
that are proving remarkably resilient in spite of the country’s massive financial 
difficulties (especially in its banking sector). Hand-in-hand with retaining croft grant 
schemes, the development and initial sponsorship of a crofting credit union to support 
economic activity in the peripheral Highlands and Islands would be an enterprising 
move by government in a time of financial austerity. 

 
Whether it is given lending powers or not, an effective Crofters Commission will be essential 
if the potential benefits of crofting are to flow and spread. It appears at the moment that it has 
at least some of the powers required to help communities realise their potential but may lack 
the motivation to do so. 
 
The energy Camuscross crofters are demonstrating within our township gives an exciting 
opportunity for the Scottish Government, the Crofters Commission, the landlords and 
development agencies to support and partner us in our regeneration plans, and to use us and 
other similar crofting townships as an indication of what might be possible if a supportive and 
sensitive regulatory framework, properly enforced and efficiently delivered, is put in place. 
 

“Cuir do mhuingean ‘s an talamh, cha d’ fhàg e falamh riamh thu” 
Put your trust in the earth, it never left you empty 

 

         
                            Restart crofting…                     …. and reap a rich harvest! 
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Appendix I 
 
 
The purpose of the report 
 
This report was prepared on a voluntary basis by two members of crofting families in 
Camuscross, to give details of some of the challenges our township faces and to support the 
Camuscross Grazings Committee’s call for the Crofters Commission to take action on 
absenteeism and neglect on croft land in the township. It has also been timed to inform 
parliamentarians and other interested parties during the passage of the latest Crofting Reform 
Bill through the Scottish Parliament. 
 
1. As regards the current legislative process, we hope that it will meet the following needs: 
 

(i) to provide clear and detailed information about the range, scale and 
interconnectedness of the issues that threaten the future viability of crofting. 

 
(ii) to show how these issues are affecting a real crofting community – and to suggest, 
by describing their range, scale and interconnectedness in one community, the 
potential impact these issues may be having on the whole of the crofting areas. 

 
The report will show that in recent years Camuscross has become more vibrant as a crofting 
community. Yet the extent of the problems we face present some formidable obstacles to our 
future prospects, and we wonder - with some pessimism - about the situation in other crofting 
communities. It is clear that the scale of some of our problems has increased in recent years 
and because the pressure on the system seems to be increasing, it is imperative that the current 
crofting legislation does not become mired in party political dispute. Opposition to the 
previous Crofting Reform Bill (leading to its drastic last minute revision) was necessary to 
bring into stark relief the differing priorities of Government and crofters. Nearly five years 
have elapsed since then. As our report makes clear, the stress to the integrity of the crofting 
system has not slackened in that time. 
 
If, in this latest reform process, our Scottish Parliament fails to bring about meaningful 
legislative change to support hard-pressed crofting communities it will be a failure for all the 
political parties. It will mean that our political system has undermined the efforts of 
communities like our own to retain the social, cultural and agricultural spirit of crofting. 
 
2. As regards the wider crofting agenda we hope our report will meet the following needs that 
we have perceived: 
 

(i) to inspire the Crofters Commission into immediate practical action to support the 
active crofters of Camuscross and other similar townships. 

 
(ii) to produce a report that fulfils (albeit on a local level) the Committee of Inquiry on 
Crofting's recommendation of a 'State of Crofting' report, in the hope that it may act as 
a template for other communities to present their cases to a wider audience. 

 
(iii) to inspire and act as a template for the reformed Crofting Commission to compile 
its own wider 'State of Crofting' report which will allow it to focus its efforts on the 
issues that matter to crofters. It also suggests that if the Commission were committed 
to supporting a participatory and endogenous approach to crofting development this 
could have multiple benefits – creating ‘The State of Crofting in Camuscross’ report 
has also created an opportunity to raise awareness about crofting in our community as 
well as stimulating interest and debate.  
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Appendix II 
 
 
Note on how the report was compiled 
 
All facts and figures were collated by using local knowledge by people who work the land and 
take great interest in it, and checked by office bearers and committee members of the grazings 
committee. 
 
The State of Crofting in Camuscross 2009 report was circulated to members of the grazings 
committee.  The committee decided to make comments as individuals rather than as a 
committee.  Seven members of the committee met to discuss the report and each member gave 
suggestions for changes or amendments.  All committee members were either very supportive 
or broadly supportive of the report and suggested fairly minor changes. 
 
At the grazings committee’s request, the report was then circulated to all other resident 
crofters, asking for comment by a certain date. 
   
Response from other crofters: 
Two crofters praised the report 
One crofter praised the report, with a few provisos, which he gave as a number of constructive 
suggestions for improvement of the contents, and which have been incorporated into the 
report. 
One crofter was very critical of the need for the report, disagreed with a number of points and 
felt it an intrusion into crofters’ private business. 
No response was received from the other resident crofters. 
 
Therefore, of the 22 resident crofters: 
Ten crofters have said they support the report 
One crofter has said they do not support the report 
Eleven crofters have not expressed an opinion 
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FINANCE COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

3rd Meeting, 2010 (Session 3) 
 

Tuesday 2 February 2010 
 
Present: 
 
Derek Brownlee Malcolm Chisholm 
Linda Fabiani Joe FitzPatrick 
Lewis Macdonald (Committee 
Substitute) 

Jeremy Purvis 

Andrew Welsh (Convener) David Whitton 
 
Also present: Jackie Baillie, Karen Whitefield. 
 
Apologies were received from Tom McCabe (Deputy Convener). 
 

Crofting Reform (Scotland) Bill: The Committee took evidence on the Financial 
Memorandum of the Crofting Reform (Scotland) Bill from— 

Iain Dewar, Bill Team Leader, Future of Crofting Team, Bruce Beveridge, 
Head of Rural Communities Division, Iain Matheson, Head of Crofting Branch, 
John King, Registration Director, Registers of Scotland, and Ross Scott, 
Interim Finance Team Leader, Rural Affairs and Environment Finance, 
Scottish Government. 
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16:04 
On resuming— 

Crofting Reform (Scotland) Bill: 
Financial Memorandum 

The Convener: I welcome to the committee 
John King, registration director at the Registers of 
Scotland; Bruce Beveridge, head of the rural 
communities division in the Scottish Government; 
and Ross Scott, interim finance team leader for 
rural affairs and environment finance at the 
Scottish Government. That is the longest title so 
far, but there is one bigger to come, and that is 
Iain Dewar, bill team leader in the future of crofting 
team at the Scottish Government. Finally, I 
welcome Iain Matheson, head of the crofting 
branch in the Scottish Government. I invite the 
witnesses to make an opening statement. 

Iain Dewar (Scottish Government Rural 
Directorate): As I am sure all members are 
aware, this is the second bill on crofting to come 
before the committee and the Scottish Parliament 
in the past four years. During consideration of the 
Crofting Reform etc Bill in 2006, the Executive of 
the day decided to withdraw sections of the bill at 
stage 2 and to establish a committee of inquiry on 
crofting to take an independent look at what was 
required to secure the future of crofting. Professor 
Shucksmith was appointed in December that year 
and brought together a committee that gathered 
written and oral evidence before submitting a 
report to ministers in May 2008. The Government 
considered the report and, in its response, which 
was published in October 2008, accepted some of 
the recommendations, rejected others and agreed 
to give further consideration to still others. 

Some of the proposals have been taken forward 
administratively, but others require changes to 
legislation. To that end, the Government prepared 
a draft bill for consultation. The consultation took 
place from May to August 2009 and included a 
partial regulatory impact assessment. Comments 
were invited on the estimated impact of and costs 
associated with the draft bill. Responses to the 
consultation were analysed and published in 
November, and a bill was introduced in December. 

The financial memorandum that accompanies 
the bill includes the best estimates of costs 
associated with it, based on information supplied 
by a number of sources, including local authorities, 
the Registers of Scotland, the Crofters 
Commission and the Scottish Land Court. Making 
such estimates has been a challenging task, not 
least because many of the costs associated with 
the bill will depend to a large extent on a number 
of variables, such as the number of regulatory 
cases that require a full enforcement mechanism 

to be implemented and the number of challenges 
or appeals that are made to the Land Court. In 
those cases, we have sought to be helpful by 
providing information on the current costs and the 
number of cases and by presenting scenarios that 
show what the effect of the bill would be in certain 
circumstances. Other variables in relation to 
meeting the costs associated with the regulation of 
crofting include the extent to which ministers make 
use of the proposed power to charge for regulatory 
applications and the extent to which the 
regulator—the Crofters Commission—delivers on 
its efficiency target of 5 per cent per annum. 

David Whitton: There was a fair bit of 
questioning about the bill in the Rural Affairs and 
Environment Committee, so you will not be 
surprised by the fact that we want to ask a 
question or two. The Crofters Commission does 
not appear to have costed much, even within the 
ranges that you provide, but there are clearly 
additional work implications for it. Although the 
financial memorandum hints that there is extra 
work for the commission, no costs for that are 
provided. Can you indicate what you think the 
increased costs for the commission will be? 

Iain Dewar: In the financial memorandum, we 
set out the costs that the Crofters Commission is 
likely to face in those areas where we think that it 
will incur costs, such as the compilation of an 
electoral roll for elections to the reformed 
commission. However, some of the costs that the 
commission will incur are difficult to estimate 
because, as I said in my opening statement, they 
will depend largely on, for example, the extent to 
which the full enforcement measures require to be 
implemented. 

The costs are not necessarily additional, as 
much of the bill replaces existing parts of the 
principal act, the Crofters (Scotland) Act 1993, as 
amended by the Crofting Reform etc Act 2007. 
There is plenty of scope for efficiencies. An 
example in that regard is the registration form for 
the proposed new crofting register, when that is 
triggered by certain regulatory applications. In the 
course of its work to assess regulatory 
applications the commission will review the 
information that is contained in the registration 
form, a lot of which will be broadly the same. 

Additional costs that we have identified include 
an estimate that the requirement to compile an 
electoral roll will cost about £25,000. There is also 
a cost associated with the proposal to increase the 
number of commissioners from seven to nine—I 
have information on that in my notes, so I will 
come back to the issue. Other costs are 
associated with the reform of the Crofters 
Commission. The cost of the conduct of elections 
will be borne by local authorities, which will be 
reimbursed by central Government, because local 
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authorities will oversee the elections, given their 
experience and expertise in that regard. 

David Whitton: You are asking the commission 
to undertake additional work to combat the 
problem of absentee crofters. It is clear from the 
bill that you want to bear down on absenteeism. I 
am sure that all members agree with that 
approach and want crofts to be occupied. 
However, you seem to be claiming that no 
additional costs will be attached to chasing 
absentee crofters. Surely that cannot be right. 

Iain Dewar: The Government has provided 
£100,000 of additional resource to begin to tackle 
absenteeism. The resource was made available to 
the commission following the transfer of crofting 
development to Highlands and Islands Enterprise 
and is expected— 

David Whitton: Must the tracking down of 
absentee crofters come from that £100,000? 

Iain Dewar: The £100,000 is certainly being 
used to start the process. The commission 
announced in January that it had started its 
absentee initiative and had posted in the order of 
500 or 600 letters to people who have been 
absent from their crofts for 10 or more years. The 
expectation is that the money will enable the 
commission to deal with the initial pulse of activity. 
The resource will remain available to the 
commission in the foreseeable future. 

David Whitton: Must that extra money also pay 
for the map that the commission will be asked to 
produce to show where all crofts are? 

Iain Dewar: No. The maps relate to the 
registration of crofts. The Government has agreed 
to fund the establishment of the crofting register, 
but the cost of individual registration will be borne 
by crofters. A crofter may choose to submit their 
own map with their registration form, or they may 
acquire a map from Registers of Scotland for a 
fee. 

Bruce Beveridge (Scottish Government Rural 
Directorate): As Mr Dewar said, the bill will 
replace large chunks of administrative provisions 
with new provisions. The opportunity for the 
commission to take action on absenteeism is 
already there in one form or another; what is new 
is placing a duty on the commission to strengthen 
that action. So activity is already under way, and 
the additional resource—the £100,000-odd that Mr 
Dewar mentioned, which was saved by the staff—
are to bolster that activity in preparation for the bill. 
The undertaking is not entirely new. 

We anticipate that the commission as newly 
constituted might want to review how it carries out 
activities. We have used the current evidence on 
numbers to give such information as we can, but 
we acknowledge that there might be opportunities 

for efficiencies and that the new commission might 
want to consider that further down the line. It is 
therefore quite difficult to predict accurately the 
activity that the bill will generate and what its 
implications will be in an arrangement that might 
differ in detail from existing one. 

16:15 
David Whitton: Does Mr King want to add 

anything before I ask my next question? 

John King (Registers of Scotland): The 
intention is that the crofting register be map based. 
The impact on the crofter will be that they will have 
to supply a plan that shows the croft‟s boundaries. 
That will have to be submitted along with the 
application to the commission and subsequently to 
ourselves. 

David Whitton: As I understand it, the 
commission is being asked to do a lot of extra 
work to establish the new map while it maintains 
the existing register. It has to receive new 
applications, check the details against existing 
records and perhaps even ask for more details. 
That information has to be forwarded to the keeper 
of the records, and the commission has to receive 
anything that comes back from the keeper of the 
records, notify the croft‟s neighbours of the 
registration, and arrange for a period of time in 
which to hear objections—I am told that there 
might be some objections given that some people 
have not been on their croft for 10 years or more. 
After that, Land Court hearings would have to be 
held as a result of disputes about boundaries. Is 
the Government seriously suggesting that that can 
all be done without any extra cost to the 
commission? 

Iain Dewar: I am sorry; perhaps you have been 
misinformed. When the Crofters Commission 
receives a registration form, it does not even look 
at the accompanying map because the current 
register is not map based—there is nothing 
against which to compare the map. The crofting 
commission will be required to confirm only details 
such as the names of the tenant and the 
landowner; those already exist on the current 
register of crofts, which is largely an administrative 
database. Where there is a discrepancy—for 
example, if a registration is submitted in the name 
of Andy McDonald, but the current register of 
crofts has the name Archie McDonald—the 
commission will want to know why the existing 
register is incorrect. It might well be that Archie 
McDonald was Andy McDonald‟s father, and the 
commission was never notified of the bequest. 
That type of issue would have to be sorted out. 

David Whitton: But there might also be an 
Arthur McDonald who says that he has a claim to 
the croft. How do you sort that one out? 
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Iain Dewar: The commission will seek to resolve 
such discrepancies during the course of its 
business in any case, because it is important that 
the commission has an accurate administrative 
database. Following that process, the commission 
will forward the registration application and the 
map to the keeper, who will then register the 
application on the new crofting register. 

The commission will notify those people who 
have land adjacent to that croft that the croft has 
been registered, which is an additional task. It is 
anticipated that that will be done through existing 
provision and more efficient processes in the 
undertaking of the regulatory work— 

David Whitton: You say that that additional task 
will be met from existing provision. If there are a 
lot of objections, surely the commission will face 
extra costs. 

Iain Dewar: The commission would not have a 
particular role in relation to objections to the 
registration of a croft. The objection or challenge 
to the registration would be made directly to the 
Land Court. 

David Whitton: If there were an objection or 
disagreement about who owned a croft, there 
would be a dispute in the Land Court. Presumably, 
the commission would have to go to the Land 
Court hearing, would it not? There would be a cost 
associated with that. 

Iain Dewar: No. The objection would be raised 
by someone who disputed the tenancy of a croft 
and they, rather than the commission, would go to 
the Land Court to resolve that dispute. 

David Whitton: Is it correct that the 
Government is paying for the new map of all 
common grazings?  

Iain Dewar: That is right. The Government will 
fund that exercise. 

David Whitton: At a cost of about £1.5 million. 

Iain Dewar: No. That is the cost of establishing 
the whole crofting register. There are currently 
about 800 common grazings. A common grazing 
is land that has a number of shareholders, each 
with a souming. There are many interests in a 
common grazing; there are potentially 100-plus 
shareholders, plus the landowner. It was therefore 
considered that the most effective and efficient 
way in which to register common grazings would 
be to undertake a rolling programme of registering 
both the area of common grazings and the 
shareholders. 

David Whitton: And you are confident that that 
would take around four years. 

Iain Dewar: Yes. As I said, there are about 800 
common grazings. We have drawn on the 
experience in our department to estimate the time 

that it will take to map and digitise those vast 
tracts of hillside. 

David Whitton: So you would dispute estimates 
that it is not possible to do that in four years and 
that it is more likely to take eight. 

Iain Dewar: I would be interested to hear why 
people thought that it would take eight years rather 
than four. 

David Whitton: We will see whether we can get 
you that opinion.  

Can you give us a bit more detail on the cost to 
crofters? Apparently, in the consultation, the cost 
to register was given as about £250. You now say 
that that figure is down to between £80 and £130, 
but that does not seem to include all the costs 
associated with registration, such as having to 
advertise in a local paper—that is an interesting 
thing to have to do, given that last week we 
debated taking public notices out of local papers, 
but there we go, that is just the way these things 
happen. Advertising in a local paper could cost a 
couple of hundred quid, depending on the paper. 
The crofter might require the services of a 
surveyor to detail the boundaries of their particular 
croft, and might even need the services of a 
lawyer. It is therefore not really true to say that it 
will cost the crofter only £80 to £130, is it? There 
are associated costs. 

Iain Dewar: Certainly, the £80 to £130 is 
associated with registering the croft on the crofting 
register. As I am sure the committee is aware, 
most people pay a certain amount of money to 
register their title on the land register.  

About half of the regulatory trigger points that 
trigger registration require public notification. For 
example, if someone wanted to apply to decroft—
that is, take part of a croft out of crofting tenure—
that would be a regulatory trigger point for 
registration in a new register. That process 
requires public notification—that is, the crofter 
must advertise in a local newspaper that they are 
going to do that. It is perfectly possible for them to 
advertise at the same time the fact that they are 
registering their croft on the new crofting register, 
so it is not the case that at every regulatory trigger 
crofters are required separately to notify the public 
about their registration.  

I am sorry, I have forgotten the other point. 

David Whitton: The cost of a surveyor to 
determine the boundaries of a croft. 

Iain Dewar: That was it. Throughout the 
consultation, there was some concern about other 
costs. There was a general fear that it would be 
necessary for crofters to engage surveyors to map 
the area of their croft and so forth, but that is not a 
requirement. The requirement that is set down by 
the keeper of the registers of Scotland is simply to 
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delineate clearly the boundary of the croft on a 
map. I will ask John King to add to that. 

John King: There is not much more that I can 
say on that point. The requirement is set out; how 
the crofter goes about meeting it is up to them. We 
will provide all the guidance on preparing the plan 
that we can, and for some crofts it may well be 
very straightforward for the crofter to prepare the 
plan themselves. In other circumstances—for 
instance, if there is a large estate in which a 
number of crofts are being registered—it may be 
more appropriate to involve a surveyor, but it is 
very much up to the crofter or person involved. 

David Whitton: There could therefore be a cost 
to the crofter apart from the registration cost. They 
will have to advertise, and they may have to hire a 
surveyor to be absolutely certain where the 
boundaries lie. There might also be an objection 
for which they are taken to the Land Court and 
have to hire a lawyer. 

Bruce Beveridge: There could be those 
additional costs— 

David Whitton: And you have not factored them 
in. 

Bruce Beveridge: I will take the costs in 
reverse order. Disputes on land ownership already 
go to the Land Court—that happens already. We 
are still working on the detail of how we can best 
ensure that the registration process happens with 
agreement and as quickly and cheaply as 
possible, especially as a potentially large number 
of registrations may happen around the same 
time. We are working closely with the keeper on 
that. The work is still in train, but we have a clear 
eye on that. 

On advertising, as Mr Dewar said, a lot happens 
already and it is not a new requirement. In many 
cases, the regulatory trigger—the action that 
triggers registration—is something that requires 
advertisement under the existing procedure. You 
asked about the work that the commission has to 
do on registration applications and, in the same 
way, the commission is already considering these 
matters because registration is a regulatory 
application that it has to process anyway. Any 
increase in the work will be marginal because it 
already deals with the same information to 
process the regulatory action that triggers 
registration. 

David Whitton: Just for my own interest—or 
even amusement, I suppose—what would be the 
likely outcome if the registrations were put on the 
internet rather than in local newspapers? 

Bruce Beveridge: I had in mind the statutory 
instrument that the committee debated last week. I 
do not think that it was intended to apply to the 
advertisement that we are discussing, certainly not 

at the present time. I do not think that we would 
propose at present that the advertisement went on 
the internet. As with what you discussed last 
week, internet publication will be closely watched. 

David Whitton: I welcome your views, Mr 
Beveridge. I would not recommend such 
advertisements going on the internet either, but 
that is something else. 

Linda Fabiani (Central Scotland) (SNP): I was 
interested in the submission from the Scottish 
Land Court. It feels that its comments are 
accurately reflected in the financial memorandum, 
but it suggests that it has now thought matters 
through further. It has concerns that the numbers 
of registrations and resultant appeals have been 
underestimated. You recognise in the 
memorandum that it is difficult to estimate the 
numbers and that, at the start of the new system, 
there may be a lot of additional appeals, with the 
rolling effect of one decision leading to someone‟s 
neighbours making an appeal. How confident are 
you, as a team, that the figures in the financial 
memorandum relating to the Land Court are 
feasible and accurate? 

16:30 
Iain Dewar: The figures in the financial 

memorandum are not so much estimates as 
illustrations. As you rightly pointed out, it is difficult 
to ascertain any evidence on the likely number of 
appeals. At the moment, roughly six boundary 
disputes are heard by the Land Court each year, 
and I am not terribly convinced that there will be a 
huge surge in the number of disputes as a 
consequence of the regulatory trigger point, which 
will be the main trigger for registration. It is 
estimated that the regulatory trigger point will 
result in around 13,000—sorry, 1,300 registrations 
a year. 

Linda Fabiani: Your colleagues got a fright 
when you said 13,000. 

Iain Dewar: Another trigger point will be an 
application to resume croft land heard by the Land 
Court. That will ensure a steady process of 
registration, unless people take the opportunity 
voluntarily to register their crofts on the proposed 
crofting register. We expect that the process will 
be relatively gradual. 

There is absolutely no way of telling how many 
crofters have boundary disputes that are lying 
dormant. The Land Court‟s written submission 
suggests that there might be a 5 per cent appeals 
rate, and we provide an illustration of the effect if 
the rate were 2 per cent. It could as easily be 1 per 
cent or 3 per cent. As I said at the outset, the 
purpose of citing the figure of 2 per cent was to 
illustrate what the effect would be if 2 per cent of 
registrations were challenged in the Land Court. 
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Jeremy Purvis: I have two quick questions 
regarding the finance and how it is scheduled. 
Where is the money going to come from? 

Iain Dewar: Where is the money going to come 
from? 

Jeremy Purvis: Yes. 

Iain Dewar: The crofting budget is currently the 
crofting assistance line that appears in the budget 
documents. That is the primary source of funding 
for the Crofters Commission, for example. It also 
includes provision for the croft house grant 
scheme. The funding for the measures in the bill 
will come from that budget line. As I said, the 
Crofters Commission also has an annual time 
efficiency saving target of 5 per cent, which will 
release time that it could redeploy in, for example, 
increasing its efforts to address absenteeism and 
neglect. There is also the funding for the crofting 
register. 

Jeremy Purvis: I see that part of the 
expenditure is due in 2010-11. Has provision for 
that been made in the 2010-11 budget? I am 
talking about the £25,000 plus the £187,500 for 
the establishment of the register. 

Iain Dewar: I am sorry, but I did not hear that, 
Mr Purvis. 

Jeremy Purvis: Sorry. Two items of expenditure 
are due in 2011—the establishment of an electoral 
roll and the establishment of the crofting register—
which amount to £212,500. Is there provision for 
that in the 2010-11 budget? 

Iain Dewar: Are you referring to the table at the 
end of the financial memorandum? 

Jeremy Purvis: Yes. It is described as 
“known additional costs associated with each part of the 
Bill.” 

I refer to the 2010-11 column. 

Iain Dewar: We have included the 
establishment of an electoral roll in the 2010-11 
column, but the spend will be determined largely 
by ministers‟ decision on when to hold such an 
election. Clearly, the decision will depend on other 
electoral cycles. There is a need to ensure that 
there is no interference with local government, 
Scottish Parliament or United Kingdom Parliament 
elections and so forth. The figure is included in the 
2010-11 column, but there is flexbility in the 
crofting assistance budget to cover it. Bruce 
Beveridge may want to add something on the 
crofting register and the funding for that. 

Bruce Beveridge: Registers tend to be built on 
the payment-based model. Three rolling years of 
funding are shown in the table for the register, but 
we have already identified the resources with 
which we intend to defray the entire costs of its set 

up. The years that we have shown happen to be 
the budgeting time during which the costs are 
likely to occur. 

Jeremy Purvis: Have you indicated provision in 
the budget for 2010-11 for these additional costs? 

Bruce Beveridge: We have identified where the 
funds for the total cost for the register will come 
from and we have set them out over those three 
years. As Iain Dewar said, in terms of electoral 
and other costs, there is sufficient flexibility in the 
crofting assistance budget to cover the 
arrangements. That is certainly the case for 2010-
11. 

Jeremy Purvis: How did you do that? The 
overall cost of £1.5 million for the register is 
spread over three years to 2012-13. How can you 
know now what is in your budget for that year, 
particularly as there is no 2010-11 budget line for 
the implications of the bill? 

Bruce Beveridge: That is why I separated out 
the two things. The set-up costs for the crofting 
register are intended to come from the realisation 
of a surplus capital asset that has been lying 
unused or unrealised. The intention is to realise 
that— 

Jeremy Purvis: What is that asset? 

Bruce Beveridge: The intention is to use a 
large number of acres of unused land outside 
Inverness that are not productively used at 
present. The receipt of the set-up costs of the 
register will come from that. Ministers have agreed 
that. 

Jeremy Purvis: That is now public knowledge, 
but has the intention to sell off the land been 
stated publicly in the past? 

Bruce Beveridge: I think that it is no secret. It 
was mentioned somewhere in the consultation 
document. 

The Convener: If I heard you correctly, you 
mentioned efficiency savings of about 5 per cent 
to address and reduce absenteeism and neglect. 
Will you explain how? 

Iain Dewar: I beg your pardon. I did not catch 
that. 

The Convener: If I heard you correctly, you are 
looking for efficiency savings that are part of 
reducing—or addressing and reducing—
absenteeism and neglect. How will you get those 
efficiency savings? 

Iain Dewar: The total budget for the 
commission—including staff and operating costs—
amounts to about £3.5 million. Five per cent of that 
gives a figure of about £175,000-worth of 
efficiencies— 
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The Convener: How will you get them? 

Iain Dewar: Through redesigning the regulatory 
decision-making process. That will be precipitated 
by the requirement of the newly created 
commission to produce a policy plan in which it 
sets out its policies on certain regulatory matters.  

In doing that, we have stripped out a lot of what 
are termed special conditions in the legislation, 
which means that the commission will no longer 
have to consider particular regulatory applications 
of specific points. The reference point will be the 
policy plan, which will be set out at the start. That 
should lead to more efficient decision making in 
relation to the routine regulatory application work 
that the commission does, which will release 
efficiency savings that can be deployed to address 
the absenteeism and neglect that are considered 
to be damaging to crofting interests—I have 
previously mentioned the £100,000 that has 
already been made available to the commission to 
begin its work in that regard. 

Other efficiency savings are being made, such 
as the move from Castle Wynd to Great Glen 
house, which is due to take place this month. That 
will enable the commission to share services with 
Scottish National Heritage, which will also be 
located in that building. The commission is 
committed to driving towards efficiencies and to 
focusing its efforts on tackling absenteeism and 
neglect, which is consistent with the Government‟s 
purpose of sustainable economic growth.  

The Convener: So the efficiencies are to be 
made by doing less of one thing and directing 
resources to another. I would like to see that in 
practice.  

Bruce Beveridge: That is pretty much what 
people in public sector bodies are likely to have to 
do as a matter of course. I am operating on the 
expectation that I will have to do that. There are 
always opportunities to consider how one does 
things. Although the figure is bullish, we do not 
consider it to be unreasonable.  

The Convener: Every part of the public services 
faces restrictions. I am just interested to know how 
you are going to achieve such efficiency savings in 
practice. I am not quite sure that I have been told 
that so far. 

Iain Dewar: The bill presents the commission 
with the opportunity to review its decision-making 
process because of the changes that are being 
proposed to regulation, which we consider will 
enable it to be more streamlined and efficient in 
terms of the routine applications to divide crofts, 
apportion common grazings and so on.  

Bruce Beveridge: The issue is not only to do 
with what is in the bill; it is also about modernising 
work processes and so on. 

Iain Matheson (Scottish Government Rural 
Directorate): A lot of processing of applications is 
done in the way that it has been done for years, 
with application forms and reports being sent by 
post from the area offices to the commission and 
from the commission to the common grazings 
clerks and so on. However, with e-mail, the work 
can be done a lot more quickly, which means that 
the timescales can be shortened. Work that has 
previously taken about three or four weeks to 
complete could be done within 10 days. 

The Convener: I wish you well in that.  

David Whitton: I was just thinking of crofters 
sitting at their keyboards and filling in forms— 

Linda Fabiani: They do. Do not be so 
patronising. 

David Whitton: I was not being patronising; I 
was just interested in that. 

How many crofts are there and how many 
absentee crofts are there? 

Iain Dewar: There are currently about 18,000 
crofts, and there are about 13,000 crofters—it is 
possible for a crofter to have more than one croft. 
The absenteeism rate is currently around 10 per 
cent of crofts. That figure was included in the 
Shucksmith inquiry report. The rate varies from 
area to area. In Sutherland, for example, it is 
about 15 per cent. 

The Convener: I am afraid that this market day 
is wearing late. Do you wish to make any final 
comments? 

Iain Dewar: I have no final comments to make.  

The Convener: I thank you for your attendance.  
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General principles and other general issues 
 
Committee 
Recommendation 

1. Some Committee members have concerns over 
some aspects of the Bill, but note that there may be 
an opportunity to resolve these at amending stages. 
Other members fully support the general principles. 
On that basis, the Committee recommends to 
Parliament that the Bill proceed to Stage 2.  
 

Scottish 
Government 
Response 
 

The Scottish Government welcomes the Committee’s 
recommendation that the Bill should proceed to 
Stage 2 and acknowledges the difficulties in reaching 
consensus on this contentious subject. 
 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                          
Committee 
Recommendation 

2. The Committee notes that this Bill seeks to provide 
an effective regulatory framework for crofting, and 
considers it important to stress that this is just one 
element amongst several that are needed to help 
crofting prosper. Regulation alone will not secure the 
future of crofting.  
 

Scottish 
Government 
Response 
 

The Scottish Government agrees with the Committee 
that effective regulation alone will not secure the 
future of crofting.  A number of variables ranging 
from market forces, the level of public subsidy and 
investment in the development of the sector are all 
factors in securing its future. Nevertheless, legislative 
reform is a key component in securing the future of 
crofting, particularly given that crofting is a regulated 
system of land tenure. 
 

 
Committee 
Recommendation 

3. The Committee considers that the implementation 
of the Bill should afford the Commission the 
opportunity to set out in its strategic plan how it 
proposes to assess the level of unmet need for 
crofting in different parts of the Highlands and 
Islands, and how it proposes to work with others to 
address it. We consider that the Commission should 
also maintain a set of area-based lists of prospective 
new entrants into crofting, which it could make use of 
when a vacancy arises in a particular area.  
 

Scottish 
Government 
Response 

The Government agrees that the Commission should 
play a more active role in matching supply with 
demand where possible.  However, as acknowledged 
by the Committee, when an existing croft becomes 
vacant, the landlord currently has first right to 
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suggest prospective tenant. Only where landlord fails 
to suggest tenants would Commission be able to 
refer to list. 
 

 
Committee 
Recommendation 

4. The Committee understands views that it would be 
helpful to consolidate and simplify crofting law. This 
must be balanced against the resource 
consequences of doing so. We expect that the next 
administration will consider the issue carefully when 
it comes to decide whether to proceed with 
consolidation.  
 

Scottish 
Government 
Response 
 

The Scottish Government agrees that it will be 
helpful to consolidate and simplify crofting law and 
that this must be balanced against resource 
consequences.  It also acknowledges that this will be 
for the next administration to consider. 
 

 
Committee 
Recommendation 

5. The Committee does not have a unanimous view 
on whether the power to make substantive changes 
to crofting law by order in the course of passing a 
consolidation Bill is appropriate. Some members 
consider that it should be removed; others support its 
inclusion but recommend that it is made subject to 
the ―super-affirmative‖ procedure.  
 

Scottish 
Government 
Response 
 

The Scottish Government considers that a special 
case can be made for the power in the Bill to make 
modifications of enactments in relation to crofting in 
connection with the consolidation of law on crofting.  
The power is limited insofar as such modifications 
must be facilitate or be desirable in respect of 
consolidation, which in itself is simply a restatement 
of existing law and does not allow for changes in the 
policy intentions behind the law. An example of 
where this power would be beneficial is to bring a 
greater degree of uniformity to procedures relating to 
decision making. Without this provision any 
consolidation could not resolve such gaps or 
inconsistencies. 
 
Crofting law is widely regarded to be complex and 
cumbersome and this view was re-iterated during the 
Government’s consultation on the Bill.   
 
Furthermore, any order made under this power would 
be subject to the affirmative procedure, which the 
Government considers would be the most 
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appropriate level of Parliamentary scrutiny for this 
power. In addition to the Parliament having the power 
to approve or reject any draft Order, it would also be 
able to amend any consolidating Bill (which 
incorporates the amendments made by such an 
Order).  The effect of this is to afford the Parliament 
more than one opportunity for scrutiny. 
 
Removing this power from the Crofting Reform 
(Scotland) Bill would result in a far more limited 
consolidation of crofting law and would frustrate a 
widely supported effort to replace, simplify and clarify 
the accumulated laws that set the framework for 
crofting today. 
  

 
The Crofting Commission – role, functions etc. 
 
Committee 
Recommendation 

6. The Committee recommends that strategic plans 
to be prepared by the Commission in future should 
set out the role that it expects assessors to perform 
within communities, the support which assessors 
should be entitled to expect from the Commission, 
and how the Commission proposes to ensure that 
the process for selecting assessors is open, 
participative and democratic.    
 

Scottish 
Government 
Response 
 

The Government accepts this recommendation that 
in the future the Commission will develop their 
relationship with assessors including consideration of 
the selection process. 
 

 
Committee 
Recommendation 

7. The Committee invites the Government to note 
concerns over the stated case procedure for appeals 
to the Land Court.  
 

Scottish 
Government 
Response 
 

The Scottish Government has noted concerns raised 
over the stated case procedure presently contained 
in the Crofting Acts and will bring forward Stage 2 
amendments to simplify the appeals process and 
replace the stated case approach with a 
straightforward appeal to the Scottish Land Court. 
 

 
Committee 
Recommendation 

8. The Committee accepts that most stakeholders 
want the Crofters Commission to continue in 
existence as the body mainly responsible for 
regulating crofting.  
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10. In line with the general view to emerge from 
Stage 1 evidence, the Committee has no strong 
views on the proposal to change the name of the 
Crofters Commission to the Crofting Commission.  
 

Scottish 
Government 
Response 
 

The Scottish Government agrees with the importance 
of having a Commission whose main responsibility is 
regulating crofting and believes that the name should 
reflect this function. 
 

 
Committee 
Recommendation 

9. The Committee considers that Government should 
consider reviewing the role of the Crofters 
Commission in respect of community-owned estates 
in the medium term, once community ownership is 
more embedded in the Highlands and Islands.  
 

Scottish 
Government 
Response 
 

The Government recognises the potential overlap 
between the aims of community owned estates and 
the aims of the proposed Crofting Commission.  The 
Government agrees to review the role of the 
Commission in respect of community-owned estates 
in the medium term, once community ownership is 
more embedded in the Highlands and Islands.  
However, in undertaking this review, it will be 
important to ensure that crofting interests are treated 
equally in respect of privately and community owned 
estates and that crofting interests are not overridden 
as a consequence of being a minority interest in any 
community owned estate. 
   

 
Committee 

Recommendation 

11. The Committee invites the Government to give 
careful consideration to the recommendations of the 
Subordinate Legislation Committee that the power to 
modify, etc functions of the Crofters Commission 
may not be necessary because parallel provision 
exists elsewhere in statute. We also invite the 
Government to consider that Committee’s further 
recommendation that, if the power is to be retained, it 
should be subject to super-affirmative procedure.  
 

Scottish Government 

Response 

 

The Order-making powers in Part 2 of the Public 
Services Reform (Scotland) Act 2010 are for the 
general purposes of improving the exercise of public 
functions and for removing or reducing burdens in 
existing legislation, and for those purposes only.  By 
contrast, the power in section 2(2) of the Crofting 
Reform (Scotland) Bill is a specific power for 
Ministers to confer, remove or modify functions of the 
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Crofting Commission to ensure that the Commission 
carry out their functions efficiently and effectively.  
This is a narrower power for a specific purpose, 
subject to specific criteria.   
 
Furthermore, we consider that affirmative procedure 
provides the appropriate degree of Parliamentary 
scrutiny given the more limited nature of this power.   
 
The Government will, however, consider this further 
before responding to the Subordinate Legislation 
Committee in advance of Stage 2.   
 

 
Committee 
Recommendation 

12. The Committee considers that the case for 
removing Crown immunity from the Commission has 
not been made. There is a need for urgent 
clarification as to the consequences of doing so.  
 
13. The Committee invites the Scottish Government 
to consider whether it continues to be appropriate for 
the Commission, as a tribunal, to be liable for 
expenses when its decisions are overturned by the 
Land Court.   
 

Scottish 
Government 
Response 
 

The Commission exercises administrative rather than 
judicial functions and is therefore not a tribunal in the 
traditional sense. It is a regulator. 
 
The effect of the Commission's listing in the Tribunals 
and Inquiries Act 1992 and the Administrative Justice 
and Tribunals Council (Listed Tribunals) (Scotland) 
Order 2007 is to ensure that the Commission's 
processes and procedures are fair and subject to 
independent scrutiny by the Administrative Justice 
and Tribunals Council.  We are not altering this 
position. 
 
The Scottish Government considers that, in light of 
the Commission's functions, it is appropriate that it is 
an executive non-departmental public body.  We do 
not consider that the effect of the Bill is to alter the 
status of the Commission or to remove any 
protection from the Commission in the exercise of its 
decision making functions.  We do not consider that 
anything that the Commission does in the exercise of 
its functions could give rise to any liability in the civil 
courts. 
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In light of the Commission’s administrative functions, 
we are satisfied with the position regarding expenses 
in the Land Court.  
 

 
Committee 
Recommendation 

14. The Committee has not been able to reach a 
unanimous view on the appropriateness of giving the 
Commission the power to charge fees.  
  

Scottish 
Government 
Response 
 

The Scottish Government’s view is that those 
regulatory applications where the individual is the 
principle beneficiary rather than the wider 
community, for example, applications to decroft land 
or applications to apportion a common grazing for 
their individual use, should be subject to a charge. 
The Government does not think that it is 
unreasonable to levy a charge of around 10% of the 
total cost to the public of processing these 
applications. 
 
In response to some of the arguments made against 
this, the Government would point to other examples 
where charges are made for regulatory applications 
for which authorisation is required by statute, such as 
applications for planning consent. 
 

 
Elections to, and membership of, the Crofting Commission 
 
Committee 
Recommendation 

15. The Committee notes that some questions have 
emerged during Stage 1 as to the proposal for a part-
elected Crofting Commission, in particular those 
relating to the possibility of a conflict in the role of 
elected Commissioners acting both as regulators and 
as representatives. However, we also note that the 
majority of stakeholders wish to give the proposal the 
benefit of the doubt, on the basis that it will make the 
Commission a more democratic and responsive body 
and support the proposal on that basis.  
 

Scottish 
Government 
Response 
 

The Scottish Government is pleased that the 
Committee has reached the same conclusion that the 
Government did following its consultation.  There 
was clearly support for greater democracy and 
accountability within the Commission but not for 
devolution of decision making to different regions of 
the Crofting Counties.  The Government is aware of 
the potential conflicts of interests arising from having 
crofters as regulators as well as representatives and 
considers that the provisions in paragraph 14 of 
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Schedule 1 to the Bill should be sufficient to deal with 
any potential conflict. 
  

 
Committee 
Recommendation 

16. The Committee invites the Minister for 
Environment to consider, and report back on, 
possible measures to ensure that voter turnout is 
maximised.  
 

Scottish 
Government 
Response 
 

The Scottish Government recognises the importance 
of maximising voter turnout in order to ensure that 
elected members of the Commission have a strong 
mandate to support their position on the Board.  The 
Government will consider what measures might be 
taken to encourage a high level of voter turnout. 
 

 
Committee 
Recommendation 

17. Given the public interest in having a Commission 
comprising people of varied interests and 
experiences, with the capability to regulate effectively 
and manage resources prudently, the Committee is 
persuaded that the Government should retain the 
function of appointing a minority of Commissioners. 
Having three appointed and six elected 
Commissioners appears to the Committee to be a 
reasonable balance.  
 
18. The Committee does not agree on whether the 
Scottish Ministers should continue to have the power 
to appoint the Convenor of the Commission if it is to 
be part-elected.  
 

Scottish 
Government 
Response 
 

The Scottish Government welcomes the Committee’s 
conclusion that Scottish Ministers should be able to 
appoint a minority of Commissioners and that the 
balance proposed is reasonable.  The Government 
believes that Scottish Ministers should continue to 
have the power to appoint the Convenor of the 
Commission in order to ensure full accountability and 
good working relationship between Ministers and the 
Convenor. 
 

 
Committee 
Recommendation 

19. The Committee shares the view of the 
Subordinate Legislation Committee that matters of 
particular significance with regard to the conduct of 
elections ought to be set out on the face of the Bill. In 
particular, the Committee considers that provision as 
to the electoral franchise is too significant to be left to 
subordinate legislation.  
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21. A majority of the Committee1 invites the 
Government to consider the practicability of 
extending the franchise for Commission elections to 
spouses, civil partners or cohabitants of registered 
crofters. 
 

Scottish 
Government 
Response 
 

The Scottish Government understands the 
Committee’s desire to ensure that significant matters 
in relation to the conduct of elections should be on 
the face of the Bill.  It also notes the Committee’s 
invitation to the Government to consider the 
practicability of extending the franchise for 
Commission elections.  This underlines the need for 
flexibility in respect of matters relating to elections, 
whilst ensuring that there is appropriate 
Parliamentary scrutiny of proposals.  This why the 
Government believes that all matters relating to the 
conduct of elections should be set out in regulations 
that are subject to an affirmative resolution of the 
Scottish Parliament.  The benefit of experience, and 
developments in the ability to register other potential 
voters, may, in future, mean that a change in the 
franchise would be desirable, but setting such details 
out in primary legislation may prevent such changes 
from taking place. 
 
At present the Government does not consider it to be 
desirable, nor practicable, for the franchise to be 
extended beyond those crofters who have the rights 
and responsibilities under the Crofting Acts and who 
are currently registered on the Register of Crofts and 
who may, in future, be registered on the proposed 
Crofting Register.   
 

 
Committee 
Recommendation 

20. The Committee invites the Government to 
reconsider its current policy of only allowing 
registered croft tenants or owner-occupiers to stand 
for election to the Commission. We consider that 
anyone should be allowed to stand in a constituency, 
provided they are nominated by someone on the 
register living in that constituency.2 
 

Scottish The Scottish Government acknowledges that there 
                                                 
1 John Scott MSP does not agree with this recommendation, and favours there being one 
vote per crofting household, which may be exercised by any adult member of the household 
2 In making this recommendation, the Committee notes that not all assessors, who might, as 
a category, be considered obvious potential candidates for election as Commissioners, are 
registered crofters 
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Government 
Response 
 

may be other people who are not registered crofters, 
but who command the confidence of crofters and 
who crofters may wish to represent them on the 
Board of the Crofting Commission.  Therefore, the 
Government agrees to relax the requirement for a 
person representing a crofting constituency to be a 
registered crofter. 
 
This will be dealt with in the election regulations. 
 

 
Committee 
Recommendation 

22. The Committee also invites the Government to 
clarify whether it is satisfied that no ECHR issues 
arise from not allowing landlords a vote.  
 

Scottish 
Government 
Response 
 

The Scottish Government is satisfied that no ECHR 
issues arise from not allowing landlords to vote in the 
elections to the Commission. The Scottish 
Government proposes to include a representative of 
landowning interests on the Board of the 
Commission. 
 

 
Committee 
Recommendation 

23. The Committee considers that the Government 
should carry out a formal consultation on its two 
current proposals for constituency boundaries, so 
that the crofting community has full opportunity to 
express its views before a final decision is taken.  
 

Scottish 
Government 
Response 
 

The Scottish Government agrees to have a public 
consultation on the draft Crofting Commission 
Election Regulations before laying them before the 
Scottish Parliament under the affirmative procedure. 
Such a consultation would include the boundaries of 
the constituencies for the crofting elections. 
    

 
Committee 
Recommendation 

24. A majority of the Committee would favour the 
alternative vote system as the electoral system 
offering greater choice to the electorate and more 
likely to lead to the election of a candidate with a 
wide base of support within the constituency. 3 

 
Scottish 
Government 
Response 
 

The Scottish Government accepts the Committee’s 
majority view that the Alternative Vote system should 
be used for the crofting elections and will include 
provisions that give effect to this type of electoral 

                                                 
3 Karen Gillon MSP and John Scott MSP disagree with this recommendation and would prefer 
a first past the post system to be used. 
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system in the draft Regulations it produces for 
consultation (see response to recommendation 19). 
Any measures taken to encourage a high level of 
voter turnout (response to recommendation 13) might 
also serve to educate voters on the system chosen 
for the crofting election.  
    

 
Committee 
Recommendation 

25. The Committee welcomes the Minister’s 
assurance that there will almost certainly be landlord 
representation on a future elected Commission.   
 

Scottish 
Government 
Response 
 

The Scottish Government’s policy is to ensure that 
Ministerial appointments to the Board of the Crofting 
Commission are used to bring an appropriate 
balance  both in terms of representative interests in 
crofting and in terms of the skills necessary to run an 
NDPB with a multi-million pound budget. The 
Government proposes to include a representative of 
landowning interests on the Board of the 
Commission.   
    

 
Crofting Register – Commission Resources 
 
Committee 
Recommendation 

26. The Committee invites the Government to 
consider the Crofters Commission’s evidence that 
extra resources may be required to process 
applications to the Crofting Register, and to reflect on 
whether there is a need to revise its views on 
resourcing this function as currently set out in the 
Financial Memorandum.  
 

Scottish 
Government 
Response 
 

The Government does not consider that there will be 
any additional administrative burden on the 
Commission as it consults the Register of Crofts 
upon receipt of a regulatory application in any case.  
As the regulatory applications will serve as a trigger 
point for the vast majority of first registrations and 
subsequent amendments and much of the 
information contained in the two forms will be the 
same, the Government does not consider that there 
will be any significant additional burden.  The 
Commission will not be able to compare the 
boundaries of a croft as the current Register of Crofts 
does not contain this information.  It will simply 
compare the information on details such as the 
names and addresses of the crofter and landlord.  
However, the Government will consult further with 
the Commission and Registers of Scotland about this 
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issue. 
 

 
Crofting Register – General 
 
Committee 
Recommendation 

27. It has not been possible for the Committee to reach 
agreement in principle on whether the Bill should 
provide for a map-based register. Half the members are 
supportive; half are not.4 

Scottish 
Government 
Response 
 

The Scottish Government notes the Committee’s 
position. The Government firmly believes that a new 
definitive, map-based Crofting Register is an 
important part of building a more secure future for 
crofting as it will provide more clarity and greater 
security for crofters in respect of the boundaries and 
interests in crofts. 
 

 
 
Committee 
Recommendation 

28. The Committee recommends that the 
Government gives consideration as to how best to 
make entries in the Crofting Register more 
accessible to people in the crofting counties lacking 
internet broadband connections.  
 

Scottish 
Government 
Response 
 

The Scottish Government notes the comments made 
by the Committee regarding the need for accessibility 
and we will be working with the Registers of Scotland 
and the Commission to ensure that the proposed 
Crofting Register is fully accessible.    
 

 
Committee 
Recommendation 

29. The Committee notes widespread support for a 
process of voluntary community mapping and have 
been persuaded there are indeed merits in such a 
process.  
 
30. The Committee are unanimous in having 
concerns about the current trigger-based.  
 
31. The Committee agrees that the introduction of 
the triggers for registration should be delayed 
following the enactment of the Bill, in order to provide 
a window for communities to undertaken collective 
mapping exercises.   

                                                 
4 The proposal is supported by Alasdair Morgan MSP, John Scott MSP, Maureen Watt MSP, 
and Bill Wilson MSP. Karen Gillon MSP, Liam McArthur MSP, Elaine Murray MSP and Peter 
Peacock MSP oppose it. 
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32. The Committee also agrees that crofting 
communities should, in the interim, be supported to 
undertake a process of community mapping, 
including by Government incentive. We further 
recommend that the Scottish Ministers should review 
the progress of community mapping at an 
appropriate point before any triggers are introduced. 
If satisfactory progress is being made, the Scottish 
Ministers would have the option of further postponing 
their introduction and continuing to incentivise 
community mapping.  
 

Scottish 
Government 
Response 
 

The Scottish Government notes the Committee’s 
support for a process of voluntary community 
mapping. The Government has already expressed its 
willingness to support this concept by offering to 
provide £100,000 to subsidise group registrations of 
10 or more crofts to the amount of £20 per croft. 
 
The Government maintains that it is necessary to 
have a trigger-based approach to registration as it is 
unlikely that the Crofting Register would ever be 
completed if it was dependent on a voluntary, 
community led approach.  Furthermore, given the 
force that the proposed Crofting Register will have in 
law, it still believes that it will be necessary to allow 
for a challenge to the registration of any croft, in 
order to protect the rights of individual crofters.   
 
As indicated in the Financial Memorandum, the 
annual running costs for the Crofting Register is 
related to the volume of registrations each year 
which affects the cost of registering a croft.  Having 
considered the Committee’s report, the Scottish 
Government is willing to delay introduction of the 
mandatory trigger points for one year.  The £100,000 
that we propose to make available to incentivise 
group registrations would also be restricted to that 
year.  This would enable any underspend, arising 
from a lack of group registrations, to go to the Keeper 
to cover the costs of operating the Crofting Register. 
The Government does not consider it necessary to 
provide for a ―sunrise clause‖ as the same outcome 
could be achieved through use of commencement 
orders.  The Government would simply not 
commence the sections containing the trigger points 
until one year after the section allowing for the 
voluntary registration of crofts was commenced. 
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As suggested by the Committee, the Government 
would review, after the first year of the Crofting 
Register, whether or not a sufficient volume of crofts 
had been registered to allow for the introduction of 
the mandatory trigger points to be postponed by a 
further year. 
 

 
Details of the proposed registration process 
 
Committee 
Recommendation 

33. The Committee invites the Government to note 
the serious concerns that a number of witnesses 
have expressed on the sale of an estate being a 
trigger point, in particular in relation to community 
buyouts and in relation to changes of ownership that 
are purely technical or take place on a bequest within 
a family.   
 

Scottish 
Government 
Response 
 

The Government considers that any change in the 
extent of, or the interests in, a croft should be a 
trigger for both first registration and require 
amendment to be made to the register.  A change in 
the owner of a croft is a significant change in the 
interest in a croft and the Government believes that 
this should serve as a trigger point.  As indicated 
earlier, the Government is willing to delay the 
commencement of the trigger points by a year, which 
will also afford landlords the ability to organise or 
participate in voluntary community mapping 
exercises.  
 

 
Committee 
Recommendation 

34. The Committee queries the purpose of requiring 
a first registration where an application is being made 
for the resumption or decrofting of a whole croft.   
 

Scottish 
Government 
Response 
 

The purpose of requiring a first registration for an 
application for resumption or decrofting of a whole 
croft is twofold.  Firstly, there is no guarantee that the 
resumption or decrofting will be granted.  Secondly, 
the resumption may be reversed within 20 years of 
the authorisation being granted. 
 

 
Committee 
Recommendation 

35. The Committee considers that in the interests of 
providing certainty as to the future status of entries in 
the proposed new Crofting Register it would be 
helpful to have clarity on—  
 
 how common grazings are to be entered in the 
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register;  
 whether the Government envisages that the 

presence or absence of a right or duty related to 
a crofting tenancy in the title sheet is to be taken 
as determinative as to whether or not the right or 
duty exists;  

 if so, whether the Keeper will be expected to 
indemnify any person for any detriment caused 
by the Keeper’s failure, without good reason, to 
include a right or duty on the title sheet,  

 whether the Bill will provide that anyone with an 
interest in the purported right or duty being 
entered in the title sheet will automatically be 
notified of it;  

 whether the role of the Commission at the pre-
registration stage is expected to include 
investigating whether the crofter has failed to 
disclose any obligations falling on him or her by 
virtue of being the registered crofter of a 
particular croft.  

 
Scottish 
Government 
Response 
 

 The Scottish Government will be bringing forward 
a number of Stage 2 amendments covering the 
registration of common grazings.  This will 
implement the proposals indicated in the Policy 
Memorandum and set out in the consultation 
paper on the draft Bill. The Commission will 
apply and pay for the first registration of common 
grazings and subsequent applications to amend 
the Register will be made by the person who 
benefits from the changes to the common 
grazing. 

 Proposed Government amendments at Stage 2 
will also mean that no changes to the boundaries 
of a registered croft will take effect unless it is 
entered in the Crofting Register.  However, it is 
important to note that only key interests in a croft 
(such as the name of the crofter) will be recorded 
in the Register. The status of other ancillary 
rights, and duties will not otherwise be affected 
by registration. 

 The Bill provides that the Keeper will indemnify 
any loss suffered as a consequence of a material 
administrative error made by her. The Keeper will 
not indemnify loss suffered as consequence of 
errors made by others.   

 The Bill provides for those parties with an interest 
in the rights being registered to be notified. As 
indicated above, ancillary rights are not being 
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registered. 
 The Commission is not expected to investigate 

whether the crofter has failed to disclose any 
obligations which that crofter is under. Those are 
not matters which will be dealt with in the 
Register.   

 
Committee 
Recommendation 

36. The Committee considers that one of the benefits 
of community mapping exercises, as opposed to 
individual entries in the register, is that they are less 
likely to result in overlaps, underlaps and ransom 
strips.  
 
37. The Committee considers that there is no case 
for excusing or encouraging ransom strips in croft 
land because they may be of some perceived 
general community benefit.  
 
38. We invite the Registers to consider whether there 
are any practices that they could adopt to reduce the 
risk of ransom strips occurring, noting that there is 
perhaps a greater risk of their arising on a Crofting 
Register than on the Land Register because of the 
particular nature of crofts and of crofting terrain.  
 
39. The Committee invites the Government to 
consider whether any flexibility can be provided to 
enable the rectification of a genuine oversight that 
has led to the creation of a ransom strip, without 
requiring the re-running of the entire registration 
process.  
 

Scottish 
Government 
Response 
 

The Scottish Government will consider further with 
the Keeper what steps might be taken to reduce the 
incidence of underlaps and ransom strips. Any crofter 
attempting to register land that has already been 
registered would be notified of this.   
 
The Government proposes to bring forward 
amendments at Stage 2 to cover applicant errors.  
Where an applicant error is identified during the 6 
month challenge period, the registration is withdrawn 
and a new one must be submitted within a month. 
The Government considers that the registration 
process must be re-run in case the change impacts 
on another person. Where an applicant error is 
discovered after the challenge period has elapsed, 
any further amendment to that croft would have to be 
the subject of a regulatory application (i.e. to 
exchange part of a croft or to enlarge a croft). Where 
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there is agreement that such an error was a genuine 
oversight, consent to this application should not be a 
problem.  
 

 
Committee 
Recommendation 

40. The Committee notes that the registration 
process does not appear to require the notification of 
the neighbours of a crofter who are not either 
themselves crofters or the registering crofter’s 
landlord. The Committee invites the Government to 
consider whether this is an oversight.  
 

Scottish 
Government 
Response 
 

The Scottish Government is aware of this issue and 
has prepared a Stage 2 amendment to provide for 
the notification of non-crofting neighbours during 
registration.    
 

 
Regulation of crofting - general 
 
Committee 
Recommendation 

41. The Committee notes that that the approach set 
out in Part 3 of the Bill is to continue the policy of 
giving the Crofters Commission the main legal and 
operational responsibility for addressing absenteeism 
and neglect, and to increase the Commission’s ability 
to act. The Committee considers that this continues 
to be the most appropriate way to seek to deliver the 
public goods that are promoted through crofting.  
 

Scottish 
Government 
Response 

The Scottish Government welcomes the Committee’s 
conclusions on this point. 

 
Committee 
Recommendation 

42. The Committee agrees with the majority of 
witnesses that it is legitimate to pursue cases of 
neglect.  
 

Scottish 
Government 
Response 
 

The Scottish Government welcomes the Committee’s 
agreement that it is legitimate in principle to pursue 
cases of neglect. 

 
Committee 
Recommendation 

43. The Committee considers that it is legitimate in 
principle for the Crofters Commission to be given an 
enhanced role in addressing cases of absenteeism. 
There is a public interest in securing that crofters live 
on or around the land that they work, as this is one of 
the ways of sustaining communities in remote, rural 
areas.  
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Scottish 
Government 
Response 
 

The Scottish Government welcomes the Committee’s 
support in providing the Crofters Commission with an 
enhanced role in addressing absenteeism and 
agrees that there is a public interest in securing that 
crofters live on or around the land they work as a 
way of sustaining remote, rural communities. 
 

 
Committee 
Recommendation 

44. However, measures taken to address 
absenteeism must be proportionate and must take 
account of the particular circumstances and 
sensitivities in each case. The Government may wish 
to consider amending the language of the Bill, so as 
to refer to crofters who are ―not ordinarily resident‖ 
within 16 kilometres rather than to crofters who are 
―absent‖.  
 

Scottish 
Government 
Response 
 

The Scottish Government agrees that addressing 
absenteeism must be proportionate and individual 
circumstances must be taken into account.  That is 
why the Government’s proposals include the 
necessary flexibility for an absentee tenant or owner-
occupier crofter to apply to the Crofters Commission 
to be absent from the croft for a set period, and to 
renew that absence if necessary, where there is 
good reason to be absent.  The Government takes 
the view that a permanently resident crofter is likely 
to provide greater net benefit in a remote rural area 
than someone who is not ordinarily resident within a 
defined distance from the croft.  The Government 
also recognises the merits of the use of ―not 
ordinarily resident‖ and invites the Committee to note 
the terminology used in proposed new sections 5AA 
and 19C, in sections 20 and 21 of the Bill, which 
place a duty on both tenant and owner-occupier 
crofters to be ordinarily resident. 
 
The Government anticipates that the Commission’s 
policy plan will clarify what criteria will be taken into 
account in order for the Commission to reach a 
decision which is fair, just, transparent, and in the 
best interests of the crofting community and the 
wider public interest. 
 
 

 
Dealing with absenteeism 
 
Committee 
Recommendation 

45. The Committee accepts the principle of 
continuing to have a definition of absenteeism based 
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on distance from the croft as a trigger provoking the 
attention, but not necessarily the intervention, of the 
Crofting Commission.  
 

Scottish 
Government 
Response 
 

The Scottish Government notes that the Committee 
accepts the need for continuing with a definition of 
absenteeism based on distance from the croft.  This 
will be the basis for intervention, although the 
Commission may decide not to if they consider there 
to be a good reason not to.  
 

 
Committee 
Recommendation 

46. The Committee invites the Government to reflect 
further on whether it continues to be appropriate to 
set the limit within which a crofter is deemed to be 
―ordinarily resident‖ at 16km. The Government may 
wish to consider the extent to which the regulatory 
burden of the Commission would be eased if the limit 
were extended to, say, 32km/20 miles.  
 

Scottish 
Government 
Response 
 

The Scottish Government is grateful for the 
Committee’s views on the 16km distance for 
determining residency and agrees that it should be 
increased to 32km to be more reflective of modern 
day commuting distances. The Government 
considers that increasing it to this distance will still 
ensure that the person is ordinarily resident in the 
locality of the croft, thereby delivering occupancy 
objectives and will bring forward an amendment at 
stage 2. 
 

 
Committee 
Recommendation 

47. The Committee also invites the Government to 
consider the efficacy of allowing the Commission the 
discretion to determine the distance in its new 
strategic plan, and to vary the distance so as to take 
account of local circumstances in particular parts of 
the Highlands and Islands.  
. 

Scottish 
Government 
Response 
 

The Scottish Government considers that the present 
methodology of having one distance, measured as 
―the crow flies‖ is the most straightforward and most 
easily understood way to apply the law.  Varying 
distances may lead to uncertainty as the crofter’s 
duty.   
 

 
Committee 
Recommendation 

48. The Committee recommends that, in the interests 
of transparency, there be published criteria as what 
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constitutes –  
 
 good reason not to pursue cases of 

absenteeism; and  
 the general interests of the local crofting 

community, for the purposes of determining 
whether to terminate a tenancy or require a 
letting of an owner-occupied croft.  

 
49. The Committee suggests that relevant criteria for 
either or both matters could include –  
  
 whether the absentee’s croft is being worked;  
 how long the crofter has been away;  
 how involved the crofter is in the local 

community;  
 the level of crofting demand within the 

community;  
 whether there is a pattern of insecure and 

informal sublets within the community;  
 the cumulative impact of individual cases of 

absenteeism within a community;  
 local demographics such as the community’s age 

profile and population trends.  
 
50. Such criteria need not be on the face of the Bill, 
but should be set out in strategic plans of the 
Commission.  
 

Scottish 
Government 
Response 
 

The Scottish Government agrees with the 
Committee’s recommendation that, in the interests of 
transparency, the Commission should publish criteria 
as to what constitutes good reason not to pursue 
cases of absenteeism and the general interests of 
the local crofting community in determining whether 
to terminate a tenancy or require letting of an owner-
occupied croft.  The Government would expect this 
criteria to be published in the Commission’s policy 
plan. 
 
The Scottish Government would expect such criteria 
to be applied when the Commission considers 
absenteeism and when determining whether to 
terminate a tenancy or require letting of an owner-
occupied croft.  The Government considers that this 
should be a matter for the elected Commission but 
expects a tougher approach towards absenteeism 
and neglect in order to address the key issues 
affecting the future of crofting.   
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Committee 
Recommendation 

51. The Committee invites the Government to reflect 
further on whether it is appropriate or necessary for 
the Bill to make provision giving the Commission 
expanded powers to intervene on the assignation of 
a croft between members of the same family. The 
Committee notes that any questions of absenteeism 
or neglect arising from the assignation could be 
investigated by way of the Commission's general 
regulatory powers at an appropriate point after the 
assignation has taken place.  
 

Scottish 
Government 
Response 
 

As the Committee has noted, the Commission 
currently has the power to intervene in respects of 
family assignations but the residency requirement 
only applies in respect of non-family assignations.  
The Government considers this to be unfair and 
believes, firstly, that crofters should be free to 
nominate anyone to take over the tenancy of their 
croft (not all crofters will have family) and, secondly, 
the same criteria should be applied by the 
Commission in considering the nomination. 
 
Paragraph 3(7) of Schedule 2 to the Bill therefore 
seeks to amend the assignation provisions in section 
8 of the 1993 Act to equalise the conditions relating 
to assignations. 

 
Addressing neglect 
 
Committee 
Recommendation 

52. The Committee considers that the Commission 
should be under a duty to set out in its strategic plan 
a clear outline of the factors it will take into account in 
deciding whether there is good reason not to pursue 
an apparent case of neglect. We expect that this 
would involve taking account of the practical and 
economic realities of the agricultural sector at the 
current time. However, clear cases of neglect, 
particularly those that impact on a crofter’s 
neighbours, should always be pursued.  
 

Scottish 
Government 
Response 
 

The Scottish Government considers that there should 
be no excuse for the neglect of crofts and that these 
cases should be pursued.  In respect of the misuse 
of a croft, it may be appropriate for the Commission 
to take into account mitigating, practical and 
economic circumstances.  However, it should be 
acknowledged that crofts can be used for activities 
other than agriculture, such as business premises or 
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as part of an environmental scheme. The 
Government considers that land should be put to 
some form of productive use or be made available to 
those who will. 
 

 
Committee 
Recommendation 

53. The Committee notes that the Bill will continue to 
provide that a failure to put a croft to purposeful use 
is not neglect if it is done for a conservation purpose 
(as defined), but that it will become a requirement for 
this to be done in ―a planned and managed manner‖. 
The Committee welcomes this as a tightening of the 
legal position, which should make it less likely for this 
provision to used as a loophole to avoid liability for 
neglect. However, the Committee considers it 
important to make it expressly clear that the 
Commission expects crofters seeking to rely on the 
exemption to have produced a plan for the use of the 
croft for the Commission’s approval.  
 

Scottish 
Government 
Response 
 

The Scottish Government notes the Committee’s 
agreement of provisions continuing to exempt action 
or inaction on croft land for conservation purposes 
and that the obligation should be on the crofter to 
demonstrate to the Commission that the activity is 
planned and managed.  However, the Government 
does not wish to introduce unnecessary bureaucracy 
through requiring crofters to have plans approved by 
the Commission.  If challenged by the Commission, 
the crofter should be able to produce such a plan, or 
risk enforcement action. 
 

 
Regulation of crofting – responsibility to investigate and resourcing 
issues 
 
Committee 
Recommendation 

54. The Committee considers that there is a need for 
greater clarity as to where the responsibility for 
carrying out preliminary investigative work into cases 
of apparent absenteeism or neglect will lie, as there 
seems to be uncertainty at present. The risk is that if 
no one is given a clear role, no one will carry it out.   
 
55. Accordingly, we consider that strategic plans 
produced by the Commission under new section 2C 
should set out how the Commission proposes to 
gather information on occupancy and land use, and 
what resources it proposes to make use of in doing 
so.  
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56. The Committee recommends that the 
Commission should be under a duty to investigate all 
prima facie cases of absenteeism or neglect brought 
to its attention, whether that is notified by an 
individual or a report by a crofting township. This is 
unless it is clear that an allegation is vexatious.  
 
57. The Committee considers that the Commission 
should be expected to respond positively to any 
request from a township for an investigation into 
general occupation and land use issues within a 
township.  
 

Scottish 
Government 
Response 
  

The Scottish Government welcomes the Committee’s 
views on how absenteeism and neglect should be 
addressed.  The Government’s view is that the duty 
set out in the Bill would require the Commission to 
take action in respect of all known cases of 
absenteeism and neglect.  This is where the 
Commission is aware of, or has been made aware of, 
absenteeism and neglect.  In addition to dealing with 
known cases of absenteeism and neglect the 
Commission is made aware of, the Government 
wishes the Commission to be more pro-active in 
identifying further cases of absenteeism and neglect 
within the resources available to it. 
 
In undertaking preliminary investigative work, we 
anticipate that the Commission will benefit from its 
network of assessors and from intelligence from its 
SEARS partners, who are operating in the field, in 
particular SGRPID.  The Government accepts that 
further clarity is needed on this and will invite the 
Commission to consider how this might be done 
once it has dealt with the backlog of existing known 
cases. 
 
The Government agrees that the Commission should 
respond positively to any request from a township for 
an investigation into general occupation and land use 
issues within a township if resources permit this.    
 

 
Committee 
Recommendation 

58. The Committee recommends that the Scottish 
Ministers should direct the Scottish Government 
Rural Payments Inspectorate Directorate to share 
with the Commission information on compliance with 
good agricultural and environmental conditions that it 
has obtained during its inspections of crofts.  
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Scottish 
Government 
Response 
  

The Scottish Government recognises the merits of 
the sharing of appropriate information between 
Government Directorates and agencies with similar 
interests and considers that this practice is already 
being done in rural areas. 
 

 
Committee 
Recommendation 

59. The Committee considers that the potential for 
self-monitoring to provide partial solutions to 
regulatory questions has been under-estimated. We 
note the potential for such forms to serve a dual 
purpose of enabling crofters to provide information 
that could also be used to update the electoral roll for 
elections to the Commission.  
 

Scottish 
Government 
Response 
  

The Scottish Government notes and will consider 
further the Committee’s suggestion that the 
Commission issues annual or bi-annual self-
assessment forms to registered tenant and owner-
occupier crofters for confirmation of residency and 
how the croft is being worked.  However, the 
Government would want to ensure that the process 
would not duplicate work already done by other 
SEARS partners and become too bureaucratic or 
expensive. 
 

 
Committee 
Recommendation 

60. There is an expectation among stakeholders that 
the reforms in Part 3 of the Bill will create a tougher 
regulatory regime, in which action is more likely to be 
taken. However, other than the one-off payment of 
£100 000, which pre-dates, the introduction of the 
Bill, the Committee notes that resources available to 
the Commission look likely to remain static.   
 
62. The Committee invites the Minister to note our 
concerns that the resource implications of the 
transfer of development responsibilities from the 
Crofters Commission to Highlands and Islands 
Enterprise might have been inadvertently mis-
communicated.  
 

Scottish 
Government 
Response 
  

The Committee is correct that the Scottish 
Government wishes to provide for more effective 
enforcement of the obligations on crofters to reside 
on, or near their croft, and to put the croft to some 
purposeful use.  
 
There has been some confusion over the resources 
that have been made available for this activity, which 
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is clarified below.   
 
On 1 April 2009, responsibility for crofting 
development was transferred to HIE.  The Crofters 
Commission estimated that its expenditure on 
crofting development (excluding money for Rural 
Direct and legacy payments from old development 
schemes) was £175,000. This comprised staff 
resource equivalent to £100,000 and non-staff 
running costs and other expenditure amounting to 
£75,000.  Therefore, £175,000 was transferred from 
the crofting assistance budget to HIE’s budget in the 
Autumn Budget Revision of 2008-09.   However, no 
corresponding reduction was made to the Crofters 
Commission’s budget (the Crofting Assistance 
budget includes other expenditure). Instead, the 
Commission was asked to redirect the £100,000 of 
staff resource previously devoted to crofting 
development work to a new croft occupancy initiative.  
The Government apologises if it inadvertently mis-
communicated the position in respect of the transfer 
of the development function and the redeployment of 
that staff resource to take forward the Croft 
Occupancy Initiative.  
 
This resource will continue to be deployed by the 
Commission to address absenteeism under its 
current initiative and to carry out its duties should the 
Bill become law subject to priorities set out in the 
Commissions plan. Furthermore, it is expected that 
efficiency gains made by the Commission in future 
will also be deployed to this end. 
 

 
Committee 
Recommendation 

61. The Committee seeks clarification from the 
Minister as to the Government’s interpretation of the 
proviso that the duty to take action on absenteeism 
or neglect does not apply where ―there is good 
reason not to‖: does the Minister consider that the 
fact that resources are finite would be a ―good 
reason‖ for the Commission not to take action 
against a case of absenteeism or neglect?  
 

Scottish 
Government 
Response 
 

The Scottish Government does not consider that 
―good reason‖ not to take enforcement action is 
related to resourcing issues.  We consider that it is 
related to the efficacy of enforcement action and 
whether there are any other circumstances relevant 
to the breach of duty (e.g., a reason why the duty 
was not complied with which indicates that the 
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breach is likely to cease). 
 

 
Owner-occupier crofters 
 
Committee 
Recommendation 

63. The Committee considers that the case for 
treating owner-occupier crofters and tenant crofters 
in much the same way for regulatory purposes has 
been largely made, and notes that it does not 
generally amount to a significant departure from 
current Commission practice.  
 

Scottish 
Government 
Response 
  

The Scottish Government welcomes the Committee’s 
view on the equalisation of treatment of owner-
occupier and tenant crofters for regulatory purposes 
but considers it important to address the anomalous 
situation where crofters that own, occupy and work 
crofts are considered to be ―landlords of vacant 
crofts‖, when they are clearly not vacant. 
   

 
Committee 
Recommendation 

64. The Committee accepts that owner-occupier 
crofters should be permitted to enter into short lease 
arrangements under similar terms to tenant crofters 
entering into sublets. We consider that Commission 
policies on the granting of permission to lease croft 
land should be no more advantageous to owner-
occupiers than to tenant crofters.  
 

Scottish 
Government 
Response 
  

The Scottish Government welcomes the Committee’s 
acceptance that owner-occupier crofters should be 
able to enter into short-term lease arrangements 
without creating secure crofting rights for the tenant 
and agrees that the Commission’s policies on owner-
occupier crofters leasing land should be the same to 
that for tenant crofters. 
 

 
Committee 
Recommendation 

65. We would, however, have concerns if it were to 
become routine for the Commission to agree to 
extend short leases (whether by owner-occupiers or 
tenants), as this would indicate that the provision is 
not being used in the way it was originally intended.  
 

Scottish 
Government 
Response 
  

The Scottish Government would share the 
Committee’s concerns if the extension of short 
leases becoming routine and would expect the 
Commission to reconsider any such policy if this was 
part of its policy plan.  The Government would also 
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expect the Commission to act on any breaches of 
conditions attached to consent to sub-let a croft or to 
a short lease.  
 

 
Committee 
Recommendation 

66. The Committee considers that the Government’s 
proposal to equalise grant entitlement between 
tenant and owner-occupier crofters, is quite likely to 
lead to a trend of more tenants becoming owner-
occupiers.   
 

Scottish 
Government 
Response 
  

The Scottish Government notes the Committee’s 
views that equalisation of regulatory treatment of, 
and grants for, tenant and owner-occupier crofters 
may lead to a trend of tenants becoming owner-
occupiers.  Access to grants may have some bearing 
on a tenant crofters decision to exercise their right to 
buy, but it is not likely to be the only consideration.  
The proposed changes are also not likely to be 
significant enough to lead to a complete switch to 
owner-occupation. Owner-occupiers can currently 
access croft house grants if they have acquired their 
croft within the last seven years.  Owner-occupiers 
are also currently eligible for croft agriculture grants 
although they are currently means tested.  As active, 
resident tenant and owner-occupiers both deliver the 
same outcomes in respect of their crofts, it is not 
clear what the justification is for treating them 
differently in respect of Government assistance.  The 
Government considers that many will continue to 
remain as tenants for a number of reasons, some of 
which are highlighted in the Committee’s report, 
whilst some will continue to exercise their right to buy 
under the powers that were introduced by the Labour 
Government in 1976.   
 

 
Landlords clawback 
 
Committee 
Recommendation 

67. The Committee notes that there is a lack of legal 
certainty as to how the statutory provision 
determining how landlord’s clawback is calculated is 
to be construed. The Committee recommends that 
the Government take the opportunity to clarify in the 
Bill how clawback is calculated.   
 

Scottish 
Government 
Response 
  

The Scottish Government notes the Committee’s 
concern that the ―clawback‖ provisions in section 14 
of the 1993 Act have been described as ―difficult to 
construe‖. We are not proposing to make any 
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amendment at Stage 2 but we will consider any 
amendment that is brought forward which seeks to 
simplify these provisions. 
 

 
Committee 
Recommendation 

68. The Committee agrees that the Whitbread 
loophole, enabling clawback to be avoided if a croft is 
transferred directly to a nominee, should be closed.   
 
69. Members are not agreed on whether the 
landlord’s right to clawback should be extended to 
ten years, as proposed in the Bill.   
 

Scottish 
Government 
Response 
  

The Scottish Government notes the Committee’s 
conclusion on the Whitbread loophole and that the 
Committee is divided on whether the landlord’s right 
to ―clawback‖ should be extended.  The Scottish 
Government notes that Alasdair Allan MSP (Press 
and Journal, 28 April 2010) intends to lodge an 
amendment at Stage 2 to close the loophole and 
believes that both an extension to the clawback 
period from 5 years to 10 years and Mr Allan’s 
proposed amendment are necessary to address 
speculation on the development value of croft land. 
. 

 
Decrofting and resumption of croft land 
 
Committee 
Recommendation 

70. The Committee welcomes proposals in the Bill to 
give the Commission and the Land Court some 
discretion to refuse a decrofting or a resumption, 
despite permission for a development having been 
granted by a planning authority.  
 

Scottish 
Government 
Response 
  

The Scottish Government notes the Committee’s 
support for the provisions in Part 4 of the Bill which 
strengthen the grounds under which the Commission 
may reject  an application to decroft land, with similar 
provisions for the Land Court in determining 
resumption applications, even where planning 
consent has already been granted, as a measure for 
tackling speculation on croft land. 
 

 
Committee 
Recommendation 

71. The Committee notes that the Government 
identified maintaining and increasing the amount of 
land held in crofting tenure as one of its five priorities 
for crofting. We invite the Government to consider 
whether it would be practicable to amend the law to 
require the Commission to exercise its functions 
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subject to a general duty of securing, as far as 
practicable, that land remain in crofting tenure.   
 

Scottish 
Government 
Response 
 

The Scottish Government has already provided a 
range of general functions within the Bill for the 
Commission, including promoting the interests of 
crofting.  It considers that taking measures to 
maintain and to increase land held in crofting tenure 
to be part of that duty.  However, the Government 
accepts that, in some cases, the public interest may 
necessitate the removal of land from crofting tenure 
and it would not be appropriate for the Commission 
to have a specific duty that might work against this.   
 
The Government and the Crofters Commission 
encouraged all public bodies to consider whether 
there was potential to create new crofts within their 
estates at a Convention of the Highlands and Islands 
in 2009. 
 
The new definition of owner-occupiers in the Bill 
makes it possible for new crofts to be created purely 
for the purpose of selling to owner-occupiers. It is 
considered that this might encourage landowners 
who do not wish to be landlords to consider creating 
more crofts.  The Government will bring forward an 
amendment at Stage 2 to facilitate this. 
 

 
Crofting and planning policies 
 
Committee 
Recommendation 

72. The Committee considers that there should be a 
similar presumption against development on croft 
inbye in Scottish planning policy as there is against 
development of prime agricultural land. This does not 
mean that there could be no development allowed, 
but it would have to be shown that the development 
was for an essential purpose or to meet an 
established need where no other site was available, 
and in particular demonstrate why development 
could not be carried out on common grazings.  
 

Scottish 
Government 
Response 
  

The Scottish Government agrees with the Committee 
that planning policy should look to protect the most 
valued croft land as this is essential for safeguarding 
the future of crofting.  The Government believes that 
the Commission will be able to use it’s influence as a 
key agency in the planning process to ensure proper 
consideration of crofting issues in the production of 
development plans. It, therefore, encourages the 
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Commission to actively engage with planning 
authorities at a strategic level to address the key 
issues affecting the development of croft land to 
ensure that inbye land is protected and that 
developments that might damage crofting interests 
and for which there is no overriding public interest 
are avoided.  Indeed, both Shetland Islands Council 
and Comhairle nan Eilean Siar have raised 
protecting most valued croft land as a key issue for 
their new development plans. The Government and 
the Commission will work closely with these councils 
(and any others) to develop planning policies to 
protect croft land and the character of crofting 
townships and experience gained should inform the 
next review of Scottish Planning Policy.   

 
Committee 
Recommendation 

73. The Committee also recommends that Crofters 
Commission should use its status as a key agency 
for planning to ensure that local development plans 
only zone croft inbye land for development where 
that is appropriate in a crofting context. We proposed 
that the Crofters Commission be a statutory 
consultee on all planning applications that concern 
croft land which are contrary to the development 
plan.  
 

Scottish 
Government 
Response 
  

As indicated above, the Scottish Government agrees 
that the Commission should use its agency status to 
provide strategic input to the preparation of 
development and local plans.  
  
However, the Government Is not persuaded that the 
Commission should be involved in considering 
individual planning applications as this falls outwith 
its scope and would have resourcing implications for 
the Commission. It is considered that the 
Commission’s role as a key agency should prevent 
unsuitable developments from taking place on 
valuable croft land and that the power in the Bill to 
allow the Commission to refuse decrofting, even 
where planning consent has been granted, is more 
consistent with its functions. The ability to refuse 
decrofting applications will have the effect of 
dampening speculation on the potential development 
value of croft land for uses that might be considered 
to have a damaging impact on crofting.  It is 
considered that this will help to keep land in crofting 
tenure and available for those who wish to take up 
crofting. 
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The Committee may also wish to note that, since 
there is no map-based register of croft land at 
present. Planning authorities cannot know for certain 
which proposals might affect it. 
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EXTRACT FROM MINUTES OF PROCEEDINGS 
 

Vol. 4, No. 2   Session 3 
 

Meeting of the Parliament 
 

Thursday, 13 May 2010 
 

Note: (DT) signifies a decision taken at Decision Time. 
 
Crofting Reform (Scotland) Bill: The Minister for Environment (Roseanna 
Cunningham) moved S3M-6266—That the Parliament agrees to the general 
principles of the Crofting Reform (Scotland) Bill. 
 
Sarah Boyack moved amendment S3M-6266.1 to motion S3M-6266— 
 
Insert at end— 

“but, in so doing, notes the opposition of the Scottish Crofting Federation to 
the Bill’s proposed new crofting register to be kept by the Keeper of Registers; 
notes that no additional resources are being proposed to the Crofting 
Commission to administer its new duties; further notes that new charges 
proposed to be levied on crofters are not supported by crofters, and urges the 
Scottish Government to consider proposing changes to the Bill and to its 
policy proposals to address these issues and others raised by the Rural 
Affairs and Environment Committee.” 

 
After debate, the amendment was disagreed to ((DT) by division: For 55, Against 64, 
Abstentions 0). 
 
The motion was then agreed to ((DT) by division: For 64, Against 0, Abstentions 55). 
 
Crofting Reform (Scotland) Bill: Financial Resolution: The Minister for 
Environment (Roseanna Cunningham) moved S3M-5673—That the Parliament, for 
the purposes of any Act of the Scottish Parliament resulting from the Crofting Reform 
(Scotland)Bill, agrees to any increase in expenditure of a kind referred to in 
paragraph 3(b)(iii) of Rule 9.12 of the Parliament’s Standing Orders arising in 
consequence of the Act. 
 
The motion was agreed to (DT). 
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Scottish Parliament 
Thursday 13 May 2010 

[The Presiding Officer opened the meeting at 
09:15] 

Crofting Reform (Scotland) Bill: 
Stage 1 

The Presiding Officer (Alex Fergusson): 
Good morning. The first item of business is a 
debate on motion S3M-6266, in the name of 
Roseanna Cunningham, on the Crofting Reform 
(Scotland) Bill. We have a little time in hand, 
although not that much, so members should feel 
free to take interventions. I will let members know 
if we are getting tight for time. 

09:15 
The Minister for Environment (Roseanna 

Cunningham): As most people know, crofting 
often invokes tales of the past. Nobody can deny 
the role of the crofting acts in bringing greater 
justice for tenants in the 19th century, but nobody 
can deny either that the circumstances in which 
we live today are significantly different from what 
they were 120 years ago. That is why I want to 
focus on the future. I want all of us to ask 
ourselves what we want crofting legislation to 
deliver for communities that live on land that is 
held under crofting tenure. The Government is 
clear that what it wants is driven by the purpose of 
creating sustainable economic growth and strong 
communities. In relation to crofting, we believe that 
that is best achieved by having people living on 
and using the land. 

The current system has delivered almost 2,000 
absentee crofters—tenants and owner-
occupiers—and an unknown number of neglected 
crofts. It needs reform. That is why the Crofting 
Reform etc Bill was introduced in 2006, why there 
was a committee of inquiry on crofting in 2008 and 
why we are here today. 

The Government has brought before Parliament 
the Crofting Reform (Scotland) Bill, which will 
deliver genuine reform. It will protect the rights of 
tenant crofters so that they may never again suffer 
abuses of power; place a duty on all crofters, 
whether they are owner-occupiers or tenants, to 
occupy and work the land; provide for a 
democratically accountable regulator that will 
regulate crofting in everyone‟s interests; protect 
croft land from speculation; and create an 
accurate and unambiguous crofting register that 
will clearly show land that is held in crofting tenure 
and provide greater security for everyone with an 
interest in that land. 

I am clear that the Parliament can put crofting 
on the road to recovery through taking those 
steps. Indeed, it can make crofting a model for 
sustainable rural development. The existence of 
crofts can ensure a permanently resident 
population in our remote rural areas, which can 
help to bring greater cohesion to the country, 
create stronger local economies and sustain vital 
public services in those areas. Crofts will ensure 
that our land resource is managed and used to 
supplement the incomes of people who are 
resident in those areas through producing food, 
providing premises for businesses or enhancing 
the environment of beautiful parts of Scotland. 

I do not pretend that legislation alone will solve 
all of crofting‟s problems, but legislation is an 
important part of shaping a new future for it. 
Crofting will continue to benefit from financial 
support from the Government. There is a lot of 
debate about the form that that support should 
take, but today we want to put in place the right 
legislative framework for crofting to prosper. 

I am grateful to members of the Rural Affairs 
and Environment Committee, who produced the 
stage 1 report on the bill. Crofting is complicated 
and controversial, and finding consensus is never 
easy, but I hope that we can do that in the 
chamber. I suspect that the alternative would be 
successive Governments deciding that, rather 
than touch crofting, it would be much easier not to 
go anywhere near it in the future. 

I turn to part 1 of the bill. I am pleased that the 
principle that the crofting commission should be 
partially elected has been accepted. I accept most 
of the Rural Affairs and Environment Committee‟s 
comments on the elections and membership of the 
commission, although I still believe that the details 
of the elections should be in subordinate 
legislation and that the committee‟s 
recommendations on possible changes to the 
franchise underline that. If experience or 
developments tell us that a change in the 
franchise would be desirable, having such details 
in the bill could prevent us from making changes 
easily. We need flexibility while also ensuring 
appropriate parliamentary scrutiny. 

It is also my view that those who are directly 
subject to the regulations should be the ones who 
are entitled to vote for the regulator. That said, we 
will consult fully on draft election regulations 
before we lay them before the Parliament. I am 
happy to accept the committee‟s majority 
recommendation that the alternative vote system 
be used for the purpose of the elections. That will 
not make John Scott happy, but the committee 
view was relatively clear. 

A lot has been said about the power for the 
commission to charge for regulatory applications. 
There has also been a lot of scaremongering, with 
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claims that the figures in the table in the financial 
memorandum represent the charges that the 
commission will levy. That is simply not true. The 
Government‟s policy is that regulatory applications 
where the individual and not the wider community 
is the principal beneficiary—for example, 
applications to decroft land or to apportion land 
from grazings to individual use—will be subject to 
a charge. It is not unreasonable to charge crofters 
a small percentage of the total cost to the public of 
processing such applications. 

During the stage 1 proceedings, the issue of 
tribunal status for the commission was raised. 
After some consideration, our advice is that the 
commission is not a judicial tribunal, despite its 
inclusion in the Tribunals and Inquiries Act 1992. 
All that that does is to bring the commission under 
the supervision of the new Administrative Justice 
and Tribunals Council, which is right, given that it 
takes administrative decisions and should follow 
best practice. 

I turn to part 2. The only possible benefit of 
having a map-based crofting register is if it has 
some significance. This Government is not going 
to waste millions of pounds in setting up a 
voluntary register that means nothing and delivers 
nothing. However, we are willing to establish a 
register that has force in law and provides crofters 
with security in respect of the extent of their croft 
and their rights in that croft. Some have argued 
that that is unnecessary. If that were true, we 
would not see disputes in the Scottish Land Court 
and we would not have a register of crofts that is 
so hopelessly inaccurate. Under our proposals, 
once a croft is registered, there will be no doubt 
about where its boundaries are and who the 
crofter is. Through amendments that we will lodge 
at stage 2, no changes to a croft will have effect 
unless it is entered on the crofting register. That 
will ensure that we have an accurate register that 
provides crofters with complete security over their 
tenancy. 

The Government will cover the costs of creating 
the register, but it will not pay for the registration of 
individual crofts. The cost of registering a croft will 
be directly related to the volume of registrations 
per year. Making registration voluntary could 
simply make the register more expensive. I am 
happy to consider delaying the introduction of the 
mandatory trigger points, but for one year only. In 
doing so, I am going partially towards what the 
committee is looking for. However, the £100,000 
that I will make available to incentivise group 
registrations through providing a discount for 
registration will also only be available for that one 
year. In the event that few communities come 
forward with group registrations, the underspend 
in that budget will go to the keeper of the registers 
of Scotland to cover her costs in operating the 
crofting register in the first year. Given the multiple 

interests in common grazings, the Government 
has decided that it will pay for the first registration 
of common grazings. Amendments providing for 
their registration will be lodged by us at stage 2. 

I turn to part 3. I think that there is general 
acceptance that the requirements for crofters to 
live on and work their crofts need to be better 
enforced. Some have tried to say that tackling 
neglect is more important than tackling 
absenteeism, but our view is that they must be 
tackled together. We have built in sufficient 
flexibility to allow for special circumstances—it is 
important to say that—but the commission must 
be required to take action to address absenteeism 
and neglect and crofters must fulfil their duties. 
Each empty, neglected croft represents a missed 
opportunity for someone to make a permanent and 
significant contribution to the community. 

The committee was right to point out that the 
commission must be appropriately resourced to do 
that work. We will ensure that that happens. 
Nobody is suggesting that addressing all cases of 
absenteeism and neglect will be done overnight. 
That work has, in fact, already started, but the bill 
will make tackling absenteeism and neglect part of 
the commission‟s everyday work and not just 
subject to periodic initiatives. Processing 
regulatory applications is a necessary function, but 
it is through ensuring that crofters meet their 
obligations to live on the land and work it that the 
commission can make the greatest contribution to 
the Government‟s purpose. 

That brings me to part 4. It goes without saying 
that keeping land in crofting tenure is important to 
securing the future of crofting. That is why we 
must take action to ensure that croft land is 
protected from people speculating on what the 
value of the land would be if it were put to other 
uses. It has not been easy to devise a solution to 
that problem, as those who have been involved up 
to this stage will realise, but I am grateful for the 
committee‟s thoughts on the matter. I think that we 
all want to see the same result. The commission 
will have the general function of promoting the 
interests of crofting, which will include maintaining 
land in crofting tenure. I agree that there should be 
a presumption against development on inby land, 
and I believe that the commission‟s influence as a 
key agency in the production of development 
plans will help to achieve that. However, I am 
reluctant to involve the commission in individual 
planning applications, as that would go beyond the 
scope of its responsibilities and would have 
resource implications. 

I should say in passing that the Government 
agrees that it is perhaps time that the Whitbread v 
Macdonald loophole was closed. Perhaps some 
members in the chamber do not know that the 
advocate who won the case that confirmed the 
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loophole is now—a gentle irony—a minister in the 
Government that will close the loophole, which I 
suppose is a fine example of the old Scots saying 
that what goes around, comes around. However, I 
suppose that that is what happens occasionally. 

This is a defining moment for crofting. We have 
to choose between propping up a system that is 
failing or putting in place a vision for the future of 
crofting that will deliver growth and stronger 
communities. I know that there will never be 
unanimity on that vision. There is not unanimity 
among crofters themselves. I note that a former 
Labour minister who was very keen on crofting 
and who has long since retired is now, I think, 
indicating that he wishes, effectively, to go back on 
the Crofting Reform (Scotland) Act 1976, which 
introduced the right to buy. However, we are now 
so much further forward from that legislation that 
that debate cannot be allowed to colour where we 
are today. 

The principles of the bill will deliver the vision 
that we have been discussing over the past few 
months. I commend the bill and the committee‟s 
report to the Parliament. 

I move, 
That the Parliament agrees to the general principles of 

the Crofting Reform (Scotland) Bill. 

09:28 
Sarah Boyack (Edinburgh Central) (Lab): 

Labour very much welcomes the chance to secure 
improvements to the lives of crofters and our 
crofting communities. We believe that crofting 
remains a significant part of the way of life of the 
Highlands and Islands and is also economically 
significant to those communities. We also believe 
that crofting has a strong part to play in securing 
the public good, in retaining the population in what 
might be considered remote areas of Scotland, in 
maintaining biodiversity, in food production and in 
landscape and habitat maintenance. We also think 
that crofting has real potential to contribute to this 
century‟s challenge of tackling climate change. 
However, we know that crofting is not producing 
high economic returns for its participants and that 
it needs on-going and improved economic support 
if we are to retain it as an activity that is largely 
confined to less-favoured areas, not just in 
geographic terms but in climate terms. We need to 
ensure that we get the regulatory framework right, 
but we must also get the financial support 
mechanisms in place—the two must go together. 

I thank members of the Rural Affairs and 
Environment Committee for their scrutiny of the 
Scottish Government‟s proposals. I also thank all 
those in the crofting communities and beyond who 
made so many representations on the bill. 
However, I am struck by the number of times in 

the committee‟s report where there is clearly no 
consensus on key bill proposals. I know that horse 
trading is fundamental to the way in which 
committees in the Parliament work—with good 
reason—to get to the end point, but it is striking 
that running right through the report are so many 
issues on which there is still such division. On 
some issues, there is a clear lack of enthusiasm 
for proposals; on others, there is concern across 
the whole committee about the detail and 
effectiveness of the proposed measures. We 
believe that the bill is of marginal significance to 
the future of crofting and that major problems 
remain with some of the proposals that it sets out. 

Although we can and will support those 
provisions that we believe will help with aspects of 
regulation, we believe that, on balance, the bill as 
drafted will be disadvantageous to crofting. I 
choose my words carefully, as there are elements 
of the bill that we think are improvements. 
However, there are problems: the new financial 
burdens, through the administrative charges on 
crofters and the charges on crofters for the new 
second register; the potential for the new register 
to be divisive and bureaucratic; and the proposals 
to extend the rights of landlords to allow them to 
benefit from croft development. 

There is also the whole issue of the crofting 
commission‟s status as a tribunal. We want to look 
carefully at the basis of the minister‟s statement 
today, as we are still not convinced about that and 
want to see the detail. We are also worried about 
the removal of the Crofters Commission‟s 
development function. Crucially, we do not think 
that the crofting commission will have the right 
resources to undertake its new role. 

For us, the issue of finance is fundamental to 
the debate around the bill. As the National Trust 
for Scotland observes: 

“Crofting cannot be sustained by legislation alone and 
increased regulation needs to be matched with a properly 
targeted crofting support system on the ground. Existing 
measures to encourage crofters to undertake agricultural 
work on their crofts are woefully inadequate, especially in 
the context of existing fuel costs, distance from markets, 
low productivity in general and the small scale of most 
crofts. We believe there is currently little in the Scottish 
Rural Development Programme that is going to appeal to 
the majority of crofters and this gap must be filled by putting 
in place financial incentives that are simple, straightforward 
and properly targeted.” 

We agree completely. The finances that underpin 
the bill need to be right. 

Nevertheless, our view of the bill is balanced, 
and there are provisions that we are happy to 
support. Those include the proposal to introduce 
direct elections to the crofting commission, 
although we want to look further at the detail; the 
measures to strengthen the commission‟s hand in 
relation to the refusal of applications to decroft 
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even when planning consent has been granted; 
and the action that it will be possible to take 
against neglect and absenteeism, where that is 
appropriate. We are also delighted that the 
minister will take this historic opportunity to 
redress the Whitbread judgment, as she 
suggested a few minutes ago. 

John Scott (Ayr) (Con): Will the member give 
way? 

Sarah Boyack: No, I need to get on. 

Many of us have been on the case on crofting 
for some time, and we know that there is scope to 
improve matters. There has not been much time to 
digest the Scottish Government‟s response to the 
committee‟s recommendations, therefore I hope 
that the minister will reply to my comments in her 
closing speech. I will not be as tough on her as I 
would normally be at this point. We received her 
response yesterday, but I am conscious of the fact 
that, because the committee‟s report was 
published only on 6 May, she has not had much 
time to reflect on and digest it. We all need to take 
a little bit of space. 

The process of debating the right legislation and 
the regulatory framework has been going on for 
some time in this session—it went on in the 
previous session, too. I welcome the work that my 
colleagues on the committee and my Labour 
colleagues in the Highlands and Islands have 
been doing in consulting crofters and considering 
the evidence that has been presented to 
Parliament. The improvements that we think can 
be made are not just about deleting key sections, 
but about making new provisions. 

The minister has ruled it out, but we think that 
the commission needs a direct say in planning 
decisions that are outwith local plan provisions. I 
note that the minister is holding out against 
making the crofting commission a statutory 
consultee. We support the provisions that will 
strengthen the powers of the commission to 
enable it to refuse applications to decroft even 
when planning consent has been granted, but it is 
surely better to get the planning decisions right in 
the first place. There is a real problem in that, if 
the commission waits until after a decision has 
been made to say that it is wrong, that will tip the 
balance against its getting involved. 

A consensus is emerging that we should 
support and encourage crofting community 
development and the voluntary mapping of each 
community and its assets and potential. We 
welcome the progress that the minister has made 
on the issue—she has put on the table an offer to 
help to fund community mapping. Nonetheless, 
she needs to accept the fact that there is real 
unhappiness at the Government‟s proposal on the 
register. We believe that she has not gone far 

enough on the issue and we are worried about the 
remaining issues around timescales. The Scottish 
Crofting Federation has expressed its concerns 
eloquently: 

“The proposed Register of Crofts being compiled by RoS 
using „trigger points‟ would be very damaging and must be 
replaced by legislation directing that the Register of Crofts 
held by the Crofters Commission Administration be 
completed”, 

upgraded to include maps 
“and maintained by them, supported by a community-led 
model of township development plans”. 

There are issues about the timing, about who 
actually does the work and about the involvement 
of communities to make the proposals work. We 
want changes to the proposed electoral 
franchise—I was disappointed by the minister‟s 
written response on that—and we also want croft 
land to be protected as far as is practical and 
reasonable. 

To sum up, we read the minister‟s response and 
we engaged fully in the committee‟s work, but we 
are still committed to opposing key aspects of the 
bill as it is drafted at present. We believe that the 
policy decision to equalise access to grants for 
tenants and owner-occupiers will inevitably lead to 
more owner-occupation and a free market in 
crofts—something that the bill purports to act 
against. It is not just about what is in the bill; it is 
about the Government‟s intentions. 

We have lodged a reasoned amendment—
something that we do not do lightly—because we 
do not want to reject out of hand all the ideas in 
the bill. Instead, we want to flag up to the minister 
the key issues on which we believe major changes 
are required. Our amendment reflects not just our 
concerns but those of many key parties to the 
consultation. We want to put pressure on the 
Scottish Government to listen to the 
representations that we have received, and our 
judgment is that major changes must be made to 
the bill before it is acceptable. 

I share the minister‟s view that crofting is 
complex. Many of us, and many people outwith 
the chamber, have a long history on the issue, and 
we need to get the legislation right. Our view in the 
previous and current sessions of Parliament has 
remained consistent: there is no point in putting 
legislation on the statute book if we are not 
confident that there is an appetite for the 
proposals and that they will benefit the 
communities that the legislation purports to serve. 

My colleagues will set out our concerns in more 
detail. Peter Peacock will address the detailed 
issues of the proposals on mapping and the 
register. The last thing that we want to do is to 
place a burden on crofters in the current tough 
economic times and to run the risk of opening up 
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land disputes throughout the crofting counties. 
Some of the issues have been dormant and we 
see no purpose in bringing them to the surface if 
they get in the way of the day-to-day job of crofters 
or the work that they do to defend their interests. 
Crofting communities must be at the heart of 
resolving those issues. As the committee correctly 
observes, a community-based approach is to be 
preferred as it is much more likely to avoid 
overlaps, underlaps and ransom strips. We are 
also determined to ensure that the power to refuse 
decrofting remains with the commission, even 
where planning permission has been granted. 
Directions from the minister on the exercise of that 
power will be crucial. 

My colleague Elaine Murray will talk about the 
financial issues that we believe must be 
addressed and the need to sort out the basis on 
which voting for commissioners takes place. The 
bottom line is that the system must be fair and 
must be seen to be fair. 

A series of changes must be made before the 
bill is in an acceptable state. Stage 2 will be an 
opportunity to address those issues. We will not 
be prepared to support the bill without those 
changes, so we reserve the right to vote against 
the bill at stage 3. We will work constructively, 
engage in the process and continue to talk to 
crofting communities and our colleagues in the 
Parliament about how the right balance can be 
struck. We recognise that stage 2 will be crucial 
and we will engage in it constructively with our 
colleagues. 

Our amendment highlights the need for changes 
to the register proposal and the placing of costs on 
crofters, and the need for the Scottish Government 
to work with the committee on the 
recommendations. I hope that members 
throughout the chamber will understand what we 
are trying to do and support our amendment. 

I move amendment S3M-6266.1, to insert at 
end: 

“but, in so doing, notes the opposition of the Scottish 
Crofting Federation to the Bill‟s proposed new crofting 
register to be kept by the Keeper of Registers; notes that 
no additional resources are being proposed to the Crofting 
Commission to administer its new duties; further notes that 
new charges proposed to be levied on crofters are not 
supported by crofters, and urges the Scottish Government 
to consider proposing changes to the Bill and to its policy 
proposals to address these issues and others raised by the 
Rural Affairs and Environment Committee.” 

09:39 
Maureen Watt (North East Scotland) (SNP): 

The process of considering the Crofting Reform 
(Scotland) Bill and agreeing a stage 1 report on it 
was not straightforward. I make it clear at the 
outset that the stage 1 scrutiny of the bill was 

nevertheless an enjoyable and rewarding 
experience for the committee and there is much 
on which we have been able to agree. The single 
most important thing on which committee 
members agree is that the bill should proceed to 
stage 2. I hope that the Parliament will approve 
that at 5 o‟clock. 

For committee members, the most rewarding 
aspect was our visits to many parts of the crofting 
counties, including Benbecula, North Uist, South 
Uist, Caithness, Sutherland and Shetland, where 
we met local people in their living and working 
environments. We met crofters, aspiring crofters, 
landlords and factors. Croft boundaries were 
walked over, livestock and crops were examined, 
polytunnels were inspected, antique maps were 
pored over and plenty of home-made scones and 
mugs of tea were consumed. I pass on the sincere 
thanks of all committee members for the 
hospitality and kindness of the people whom we 
met, and I offer particular thanks to those 
individuals who were our guides, took us round 
their local area, pointed out things that we would 
otherwise have missed and passed on their local 
knowledge. 

I also express our thanks to Derek Flyn, who 
has been our knowledgeable and experienced 
adviser on the complexities of crofting law. 

A December introduction of the bill meant that 
those visits took place in the depths of winter 
rather than at a more clement time of year, but 
that had its own rewards. Winter visits, with the 
snow often thick on the ground, helped to 
disabuse committee members of any romantic 
notions about the realities of crofting life, albeit 
that, as I come from a farming family in the north-
east, I was perhaps less in need of that reality 
check than were others. Either way, as many 
crofters reminded us, crofting is not easy and 
probably never has been. Crofting is a vocation 
that requires mental and physical toughness, 
flexibility, entrepreneurship and patience. 

As the committee report points out, crofters also 
need other things, which do not lie within their 
control. Crofters need strong and diversified local 
economies, because few crofts are self-sufficient 
and crofting households need other income to help 
to make ends meet. They also need a decent price 
for livestock, a fair system of agricultural subsidy 
and affordable local housing. I make those points 
now before turning to the detail of the bill to 
underline the point that the regulatory aspect is 
just one small part of crofting. To put it differently, 
it would be unfair to judge the success or failure of 
the bill against whether we think that it alone will 
deliver a secure future for crofting. As the Minister 
for Environment said, we should be realistic in our 
appraisal of what legislation can achieve on its 
own. 
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In turning to the four main parts of the bill, as 
convener of the Rural Affairs and Environment 
Committee I will focus on those issues on which 
the committee was largely agreed; others will have 
their chance to express their views on other 
points. Part 1 deals with the Crofters Commission, 
which is to be renamed the crofting commission. 
The bill proposes that the commission be part-
elected, with six constituencies electing six 
commissioners and the Government appointing 
three more. 

Like most witnesses from whom we took 
evidence, we support that proposal as a welcome 
injection of democracy into the commission‟s 
operation, but our support comes with a few minor 
reservations or uncertainties. One of our concerns 
relates to the proposed electoral franchise. A 
central feature of crofting law is that, per tenanted 
croft, there can never be more than one crofter. 
Two or more adults might live in the croft house 
and help to work or support the croft, but only one 
of them is legally the crofter. The Government 
currently proposes that only that crofter should get 
the vote. My committee colleague Karen Gillon 
has been very exercised about that point, which I 
think Elaine Murray will develop later. 

Part 2, which deals with the main issue on which 
the committee was split, provides for a new 
comprehensive map-based register that is to be 
held by Registers of Scotland. As convener, I will 
highlight those areas on which we found 
agreement. All members support the proposal for 
community mapping exercises, which I am 
pleased to note is also supported by the minister. 
We believe that it would be a good thing if people 
in crofting townships were encouraged to sit down 
together to draw up croft boundaries so as to pool 
all the available information and to make use of 
local knowledge—the folklore, as some witnesses 
called it. Drawing up maps in that way would help 
to deliver greater local certainty and capture that 
folklore, some of which is at risk of being forgotten. 
There might also be further benefits, in that the 
process might help to identify the development 
potential of underused community assets or simply 
get some communities into the habit of working 
together more on local projects. 

Members also suggested that the minister might 
wish to consider delaying for a time the 
introduction of compulsory trigger points for entry 
in the register. That would provide a window of 
opportunity for those voluntary mapping exercises 
to take place before registration becomes 
mandatory. We note the minister‟s views on that, 
and no doubt the discussion will continue as the 
bill progresses. 

Part 3 mainly concerns new measures to tackle 
neglect and misuse of croft land, and to deal with 
crofters who are absent from their crofts. In 

particular, it imposes on tenant crofters and 
owners of crofts the duty to be ordinarily resident 
on the croft and not to neglect or misuse it. Again, 
that was a difficult and contentious issue, but for 
the most part committee members were able to 
forge consensus on key issues. 

There is much to discuss, but I will focus on 
croft occupancy. Many witnesses, mainly crofters 
themselves, argued forcefully that it would be 
misguided to give the crofting commission 
increased powers to address crofter absenteeism, 
and that neglect is a more serious issue. They 
warned the committee against too dogged a 
pursuit of absentee crofters, arguing that many 
people are technically absentees but they have 
strong links with the community, work the croft 
regularly and are frequently there. The committee 
fully accepts that point. 

We are also reassured by what we heard from 
the Crofters Commission and others that such 
absentees are unlikely to have anything to fear 
once the bill is passed. To that end, our report 
proposes that the commission should make 
publicly available the criteria that it will apply to 
judge when to pursue an absenteeism case. We 
are pleased to note that the Government has 
accepted that. 

In the end, however, we were persuaded by the 
simple argument that, if crofting means anything, it 
means a critical mass of people living on the land 
year round in sustainable communities. Only then 
will schools, shops, lifeline services, farming co-
operatives and local businesses have a reason to 
be there. The committee has seen and heard 
enough on its visits and in the evidence sessions 
to recognise that in parts of the Highlands and 
Islands levels of absenteeism are a threat to the 
crofting way of life. In those, thankfully extreme, 
cases, it might regrettably be necessary for the 
commission to take action, and committee 
members are satisfied that the bill takes a step in 
the right direction. Our report stresses the need to 
proceed with sensitivity in such cases. 

Part 4 mainly concerns speculation in croft land 
and how it can be addressed. The committee 
welcomes the provision in the bill to increase the 
discretion of the crofting commission and the Land 
Court to refuse an application to decroft land, even 
though planning permission has been granted. 
The committee considers that that will offer further 
protection against the speculative activity that is 
contrary to the interests of local communities. 

I should also take time to highlight the 
committee‟s recommendation on how planning law 
and policy could be made to serve better the 
interests of crofting, such as the establishment of 
a rebuttable presumption against zoning croft inby 
land for development. 
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Sadly, time prevents me from explaining to 
members other matters that arise under part 4, 
such as the point of law that was established in 
the celebrated Whitbread v Macdonald case, or 
the controversy around how landlord clawback is 
correctly calculated under section 14 of the 
Crofters (Scotland) Act 1993. I am sure that other 
committee members will be delighted to take up 
that challenge during this debate. 

Committee members fully recognise that 
crofters are an independently-minded bunch, and 
that not every aspect of the bill finds favour with 
them. However, there is much in the bill that is 
worth taking forward. I ask members to support 
the general principles of the bill and I and the rest 
of the committee look forward with interest to 
stage 2. I thank the minister for accepting many of 
the committee‟s recommendations. 

09:49 
John Scott (Ayr) (Con): As ever, I begin by 

declaring an interest as a farmer, although not one 
who is in any way affected by crofting or the bill. 

That crofting is an island surrounded by a sea of 
legislation is well documented, and our 
committee‟s brief examination of crofting has 
confirmed that. I thank our clerks, the Scottish 
Parliament information centre, Derek Flyn, and all 
those who gave us succour, shelter and 
sustenance during the inquiry. I whole-heartedly 
endorse Maureen Watt‟s comments in that regard. 

Trying to get to grips with the nuances of 
crofting legislation past and proposed, as well as 
to divine what crofters themselves see as the best 
way forward for their communities and way of life, 
has been no easy task. The committee already 
has a sense of foreboding that, whatever our best-
intentioned efforts deliver in legislation, we will 
almost inevitably be regarded as having got it 
wrong. 

More optimistically—certainly a great deal more 
optimistically than Sarah Boyack‟s speech and 
amendment suggest—the bill offers us another 
opportunity to reform crofting law for the better 
after the recent failures of the past. Certainly, 
there appears much to be done. 

First, it is worth noting the name change of the 
Crofters Commission to the crofting commission, 
which, in conjunction with the removal of the 
developmental function from the commission, 
points at the new, more clearly defined regulatory 
role of the body. In a broader context, the bill and 
our committee report properly attempt to address 
the problems of absenteeism and neglect, and a 
further likely consequence of the legislation is that 
more crofters will become owner-occupiers, which 
I believe will be a good thing. 

I will deal with a few of the recommendations in 
our report. The committee believes that the case 
for removing Crown immunity from the crofting 
commission has not been made and requires 
further clarification. 

The issue of election to the commission took up 
a lot of our time, and my fear is that, after the first 
election, low turnouts and apathy will be a 
concern. I hope, however, that I am proved utterly 
wrong in that regard. Much more important, I 
believe that the least complicated and most 
straightforward type of election should take place 
with one vote per croft based on a first-past-the-
post system, and I remain to be convinced that the 
alternative vote system is appropriate. However, 
time will tell. 

Sarah Boyack: More on that later. [Laughter.]  

John Scott: Indeed—that will come from the 
Liberal Democrats, I dare say. 

Following the elections to the commission, and 
given its new regulatory role, it makes sense to me 
that the Government appoint a chairman, either 
from within the six elected members or from 
without, to establish a direct line of accountability. 

I believe the proposed map-based register to be 
a first step in clearly establishing and defining 
boundaries of owner-occupied or tenanted land. It 
will provide the necessary certainty in future when 
used with the register that the commission will also 
hold. For example, in time it will reduce the iniquity 
of ransom strips and allow neglect to be 
addressed more directly, particularly where 
neglected fences are boundaries. Like others, I 
welcome and support the concept of voluntary and 
community-based mapping and registration, and I 
support giving a limited amount of time for this 
exercise to be carried out—I note the minister‟s 
intention to make that one year only. I welcome 
the amendments that the minister mentioned, 
particularly with regard to common grazings, and 
the fact that she will lodge them at stage 2. 

Part 3 of the bill addresses absenteeism and 
neglect. Let me deal first with absenteeism. 
Crofting is a way of life that I support and 
champion—and championed in a previous life in 
the National Farmers Union—as it has sustained 
and supported remote and fragile communities in 
areas that people would otherwise have long since 
abandoned. For that reason alone crofting is worth 
cherishing further, but to do that it is essential that 
people live in and sustain the communities. 

The committee debated for hours the 
appropriate distance to use in defining an 
absentee, and I came to the conclusion that the 
appropriate distance for triggering an inquiry from 
the commission would be different in different 
areas and communities and that it would best be 
left to the new commission to decide for each 
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area—although I note the minister‟s pragmatic 
intention to make the distance 32km. 

We all acknowledge that extenuating 
circumstances will, and must, be taken into 
account for those who are not ordinarily resident 
on their croft, but it is important to recognise that, if 
people do not wish to live on their croft and work 
the land in these remote communities, there are, 
in some areas at least, many people who would. 
To me, coming from a remote rural area myself, 
the sustainability of the community is the 
fundamental issue, and from that perspective all 
else flows. Of course, neglect must also be 
addressed but, at the end of the day, having 
people living in thriving communities is more 
important than the problems of broken-down 
fences, dykes and bulrushes.  

To that end, there is an opportunity for the self-
monitoring of crofts by developing and building on 
the agricultural census forms that are completed 
by all landholders in Scotland. An additional 
declaration on that form could invite the respondee 
to declare that their croft was well maintained, that 
land that might appear to be neglected was in fact 
being put to purposeful conservation use and that 
crofters were living in, and were active members 
of, a community. In addition, it could be used for 
electoral registration. Anyone who was found to 
have made a false declaration could be 
investigated by the commission, which would 
perhaps also randomly inspect a small number of 
crofts each year, as well as those whose returns 
raised questions within the commission.  

My proposal would reduce the costs of the 
commission, which some of us feel might be 
inadequately funded to address all the tasks that 
are set out in the bill, and I strongly urge the 
Government to consider my suggestion. I welcome 
the Government‟s cautious welcome of the idea, 
which must, of course, avoid duplication. 

The committee had concerns that the provision 
on landlord‟s clawback is far from clear. That must 
be cleared up by the Government before stage 2. 
In addition, although we all agreed that speculative 
development should be discouraged, there is an 
argument about whether the clawback period 
should be extended from five years to 10. I incline 
to the proposed 10-year period, and I welcome 
Alasdair Allan‟s intention to lodge an amendment 
to that effect. 

We also welcome the intention to close the 
Whitbread loophole, which, in recognition of the 
bill, should perhaps be renamed the Cunningham 
loophole.  

The committee considered the issue of 
development on inby land, and agreed in general 
terms that there should be a presumption against 
developing good-quality inby land. That is not to 

say that development could not or should not 
occur; rather, it is to say that precious inby land 
should be used only for essential development. 

Conservatives will support the bill at stage 1, 
despite misgivings about condemnation for trying 
to improve the lot of crofters, in some cases 
against their apparent better judgement. However, 
I and others expect the Government to lodge 
amendments at stage 2 to address many of the 
concerns that the committee has raised, and I 
welcome the minister‟s commitment to do so. 

09:58 
Liam McArthur (Orkney) (LD): It would not be 

uncharitable to suggest that the bill has endured a 
somewhat traumatic birth. If it does not offend, I 
also offer the observation that the bill‟s conception 
was more than somewhat ill advised. However, so 
infatuated was the minister‟s predecessor, Mr 
Russell, with his own sense of empathy for 
crofters and the crofting way of life that nothing 
could dissuade him from seeking to consummate 
that unrequited love. Here, before us, crouches 
the progeny of Mr Russell‟s rough wooing of our 
crofting counties.  

I willingly acknowledge the efforts of the current 
minister to breathe life back into the bill. Although 
it has already undergone major and, at times, life-
threatening surgery in order to reach this stage, it 
is clear to many of us on the Rural Affairs and 
Environment Committee that the patient will be 
required to go back to theatre quite often over the 
coming weeks. It is for that reason that the Liberal 
Democrats will support the reasoned amendment 
this afternoon. 

The minister will point to the legacy that she 
inherited not only from her predecessor but from 
the previous Scottish Executive, which set up the 
committee of inquiry into crofting. However, the 
current Government was free to take whatever 
approach it wished in relation to the Shucksmith 
report, and at times it has been difficult to 
understand why this particular project was spared 
the fate that all too quickly befell a number of 
presumably more cherished Scottish National 
Party manifesto promises. 

That said, like the convener, I have found 
fascinating the process of gathering evidence as 
part of our stage 1 inquiry. I join with her and other 
colleagues in putting on record my gratitude to all 
those who provided written and oral evidence, 
particularly the crofters and those with an interest 
in crofting whom we met during our visits. Their 
insights and perspectives were invaluable. As 
Maureen Watt said, we owe a special debt to the 
volunteer guides whom we relied on during those 
visits. I can say with some confidence that, in my 
short parliamentary career, no inquiry has come 
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remotely as close to offering the same access to a 
bewildering array of delicious home bakes as this 
one. Thanks, as ever, go to the clerks and SPICe 
for their detailed work and patience, which I am 
sure will be tested even more fully in the weeks 
ahead, and to our adviser, Derek Flyn, who proved 
to be an expert and affable guide through a hugely 
complex area of policy and law, not to mention 
custom and tradition.  

No one should underestimate the complexity of 
the issues involved or the difficulty in achieving 
consensus on what is to be done. Part of that 
stems from what seems to be a misconception 
about crofting. We are, perhaps, all guilty of 
referring to crofters, crofting and the crofting 
counties in a way that does not fully reflect the 
differences within crofting and between the 
crofting counties. What became abundantly clear 
early in the committee‟s consideration of the bill 
was that the views, needs and aspirations of 
crofters vary enormously. Although, to an extent, 
that reflects different traditions, it increasingly 
reflects the specific circumstances, challenges and 
opportunities that crofters and their communities 
face. For that reason, we must resist making 
sweeping generalisations or adopting a one-size-
fits-all approach. It is also why the committee is 
right to remind us that regulation alone will not 
secure the future of crofting. While the minister 
has accepted that in her remarks and in the 
Government‟s response, which pointed to the 
importance of market forces, public subsidy and 
investment in development, the issue goes still 
wider. In Caithness, for example, what will happen 
in the aftermath of the run-down of Dounreay is 
seen as critical to whether many existing crofts 
could or would be sustained. In Shetland, the 
importance of the oil and aquaculture sectors, in 
particular, to maintaining incomes in crofting 
households was highlighted. Again, the picture 
differs from community to community, and it is a 
further reminder that we should not overstate what 
the bill can or should seek to achieve.  

While there was disagreement within the 
committee on a number of issues—I will touch on 
some of them shortly—there was general 
agreement that crofting has been and remains a 
critical means of retaining and sustaining 
populations in some of our most remote and 
fragile communities. The minister, Sarah Boyack, 
John Scott and others have pointed out the wider 
public benefits achieved as a result of a vibrant 
crofting sector. That is why what we do in this area 
of policy is so important. It is also why we should 
adhere to the maxim that the first rule of 
government is to do no harm.  

With that in mind, I turn to some of the specifics 
of the bill. It is not difficult to find people who are 
critical of the Crofters Commission, but there was 
widespread agreement that the commission was 

key to safeguarding crofting in future. The 
prospect of a more democratically accountable 
commission was welcomed by most; it will help to 
improve the way in which the commission 
functions and relates to individual crofters. I 
welcome the minister‟s acceptance that anyone 
should be able to stand for election so long as 
they are nominated by a registered crofter, but I 
encourage her to rethink her refusal to allow 
commissioners to elect their chair. It is right that 
the Government should consult further on how the 
constituencies will be made up, and further 
attention also needs to be given to who will be 
allowed to vote in the elections. The provisions 
appear to be too restrictive. The minister must also 
resist demands by some of my colleagues for 
those elections to be fought under a first-past-the-
post system. In this of all weeks, Karen Gillon and 
John Scott proved what remarkable political 
alliances are possible. 

Most important, however, is that we must 
ensure that the tasks that we set the commission 
are clear and that it has the resources to carry 
them out. Although the adoption of strategic plans 
will help in identifying priorities, a number of us are 
concerned about the vagueness of much of what 
ministers expect and by when. It is also of concern 
that, without the necessary resources, the 
commission may simply be set up to fail. Of 
course, the key priority for the commission will be 
to tackle neglect and/or absenteeism. The minister 
was right not to seek to elevate one over the other. 
While the picture is varied throughout the crofting 
counties, few disputed the need for the 
commission to take a more proactive approach on 
neglect and absenteeism. 

Under part 3 of the bill, it is expected that the 
commission will be able and indeed required to 
investigate and, where necessary, take tough 
action on absenteeism and neglect. However, 
there seems to be a mismatch between aspiration 
and resource. All the more reason, therefore, for 
the Government to dispense with the need for a 
map-based register and avoid, as the minister has 
pointed out, wasting millions of pounds. This costly 
and burdensome exercise is seen by crofters as 
offering them no value beyond what is already 
available through the commission‟s existing 
register of crofts. Marina Dennis of the Scottish 
Crofting Federation has observed: 

“It is clear that creating a register of crofts under the” 

Registers of Scotland 
“is for just about anyone else‟s benefit except the crofters, 
who are being asked to pay for it.” 

Moreover, the potential for creating disputes 
between crofters and within communities was 
raised with us time and again. Drew Ratter said: 
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“A crofting tenancy is not really a territorial unit; it is, 
essentially, a bundle of rights and duties.”—[Official Report, 
Rural Affairs and Environment Committee, 23 February 
2010; c 2452.] 

By contrast, the SCF and others have made a 
positive case for encouraging and supporting 
community mapping. Although the minister has 
come some way down the road of accepting that 
and acknowledging the widespread criticisms of 
the trigger mechanisms proposed in the bill, I 
believe that she must go further. 

The minister has rightly pointed to the large 
number of concessions that, since taking up her 
post, she has already made on the bill and I, too, 
welcome her acceptance this morning of a 
presumption against development on inby land 
and her intention to right an historical wrong by 
closing the Cunningham-Whitbread loophole. 
However, I hope that she recognises that many of 
us in the chamber feel that the bill needs further 
major surgery if it is to command support at 
subsequent stages. 

10:06 
Alasdair Allan (Western Isles) (SNP): Much 

has been said about the need for renewal in 
Scotland‟s crofting communities, and quite rightly 
so. It is vital that we ensure that a new generation 
enters crofting, that crofting is adequately 
supported and that it is allowed to develop and 
diversify. Let us be honest. A bill is not a sufficient 
condition for bringing in anything like all that 
renewal—no one is suggesting that it is; the point 
has been well made by other members—but it is a 
necessary condition for beginning such progress. 

In a sense, the Crofting Reform (Scotland) Bill is 
a tale of two bills: the draft bill and the bill as 
introduced. The bill that we are debating this 
morning is emphatically not the draft bill, which, for 
very good reasons, caused some anxiety in 
crofting communities such as my own. The 
Government has consulted extensively and clearly 
listened to what crofters have had to say and the 
bill before us is significantly different in scope and 
content from that originally proposed. 

As members will know, the bill no longer talks 
about standard securities or proposes that crofters 
take out loans against their tenancies; no longer 
asks local authorities to police decrofted houses to 
ensure that people are residing in them for more 
than a specific number of nights in a year; and no 
longer contains contentious proposals for area 
committees to take on much of the Crofters 
Commission‟s work. The costs associated with the 
proposed crofting register have been significantly 
reduced from £250 per crofter to perhaps half 
that—or potentially more than half that, if some of 
the Rural Affairs and Environment Committee‟s 

suggestions on community-based mapping are 
pursued. 

I welcome the committee‟s report on the bill. 
Although in many areas members were far from 
unanimous in their views, the report provides a 
starting point for further rational debate. In my 
view, that means a bill that democratises the 
commission and puts crofters themselves in the 
majority. It also means a commission that can 
sensitively but authoritatively handle instances of 
croft neglect. The bill must ensure that, in all 
cases, land is being put to what the bill calls 
“purposeful use”, by either the crofter or a 
subtenant. 

The committee‟s report will help to guide debate 
in many specific areas. For instance, the 
committee‟s welcome for the principle of elections 
is a positive step in itself to increasing participation 
in and engagement with the commission, 
something that the committee has also advocated. 

On the crofting register and the mapping that 
will be required to achieve it, anything that can be 
done to minimise costs in this area is to be 
welcomed. In that regard, the committee‟s 
proposals for encouraging community-based 
mapping are worthy of further consideration and 
the minister‟s comments about delaying the 
trigger-based system for a year to facilitate and 
encourage community-based mapping exercises 
are very positive. 

However, if the bill is to achieve anything, it 
must empower the commission to deal with both 
speculation and neglect, and I am glad that the 
committee has recognised those points. With 
regard to speculation, the willingness of the 
Government and the committee to empower the 
commission effectively to overrule planning 
decisions that sanction the unnecessary removal 
of good inby land from crofting use is a positive 
development and deals with the infamous Taynuilt 
precedent. 

The committee‟s report seeks further detail on 
how the Government intends the crofting 
commission to distinguish various types of 
absenteeism in future. That information might 
further reassure many crofters about what the 
measures on absenteeism mean for them, 
particularly those who have had subtenants 
working their land for a long period. 

In at least some areas, there is unmet demand 
for land from would-be crofters, although the 
situation differs from area to area. The 
committee‟s suggestion that local lists of such 
people be kept is certainly of interest, although an 
assessment would have to be made of whether 
everyone on the list was fully committed to what 
they were potentially taking on. However, that is 
another useful idea. 
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Finally, like the committee, I believe that there is 
a need to close the so-called Whitbread 
loophole—or the Cunningham-Whitbread 
loophole, as it was referred to earlier—which 
relates to the sale by nominee of croft land. The 
Parliament will be relieved to hear that I do not 
intend to take up the challenge to elaborate on 
that fully, beyond saying that I intend to lodge an 
amendment to close the loophole. Many crofters 
have mentioned to me that that would be an 
important way of dealing with the unnecessary 
removal of land from crofting use. I welcome Mr 
Scott‟s comments about such an amendment, 
although I should clarify that, rather than deal with 
clawback periods per se, my intention is to frame 
an amendment that limits the rights of crofters to 
appoint nominees from outwith their family. I 
believe that that is a good way of dealing with 
some of the problems that the loophole has 
created. 

The bill deserves to proceed to stage 2, as there 
is now a clear wish for legislation among crofters. 
We can identify improvements, amend the bill and 
debate the issues further. However, the need for a 
crofting reform bill is now clear and, if the 
Parliament continues to engage with the crofting 
community, it stands a chance of providing 
legislation that I strongly believe will command 
broad support. 

10:12 
Peter Peacock (Highlands and Islands) (Lab): 

I acknowledge the presence of John Farquhar 
Munro in the chamber after many months of 
absence—it is good to see him back. I know that 
he has still not fully recovered from his injury and 
is in considerable pain, so I pay tribute to him for 
coming to contribute to the debate on crofting. I 
rather suspect that he will transfer some of that 
pain on to the minister in the course of his 
comments. 

All the crofting counties are in the Highlands and 
Islands region that I and other members represent. 
Crofting is an important aspect of the life of the 
region. It has many social impacts and has helped 
to retain the population in remote areas for many 
years and generations. It also has economic 
impacts and provides economic benefits to the 
region. Further, as Sarah Boyack said, it has 
environmental benefits, such as benefits for 
biodiversity and for the scenic quality of the region, 
which in turn contribute to tourism and the like. 
Therefore, the health of crofting is important to the 
region that I represent. 

It is said that one definition of a croft is that it is 
a small piece of land surrounded by legislation. 
That is emphatically the case. If anyone ever 
wants to understand the complexity of crofting 
legislation, they should seek election to the 

Parliament and get on any committee that is 
scrutinising proposed crofting legislation. It is 
horrendously complex and, on some issues, it is 
still not clear what the law is trying to do. 

Many provisions in the bill are controversial for 
many people, although I acknowledge that some 
measures are uncontentious and that others have 
the potential to benefit the future regulation of 
crofting. That is why, as Sarah Boyack said, we 
will support the general principles of the bill. 
However, we hope to amend it in a variety of ways 
at stage 2 if the Government does not seek to do 
so. 

The Rural Affairs and Environment Committee 
had a difficult task. As other members have said, 
on some of the core proposals, agreement could 
not be found across the committee, and the stage 
1 report shows that vividly. However, there are 
worthwhile measures in the bill. One is on the 
introduction of elections to the new crofting 
commission, on which Elaine Murray will say a lot 
more. 

The strengthening of the provisions to tackle 
absenteeism and neglect is also important, but I 
must point out the committee‟s view that 
absenteeism of itself is not necessarily a 
problem—it is only a problem when it is a problem. 
Therefore, the commission must be given a lot of 
discretion to work out when that is the case. It 
should not presume that, just because someone 
lives further than a certain distance from a croft, 
that is automatically an issue that must be 
addressed in a particular way. I hope that we can 
make that clear. 

The other important feature of the bill that has 
not been mentioned is the provision for the 
commission to make a strategic plan that would be 
signed off by the minister and to which, thereafter, 
the Scottish Land Court may have regard in its 
determinations. I believe that that will contribute to 
protecting croft land and, potentially, inby land in 
particular. The greater powers to refuse decrofting 
applications, even if planning consent exists, are 
also a step in the right direction to help dampen 
speculation, which has caused so much concern. 

There are also things in the bill with which I 
disagree fundamentally. I disagree with taking 
away the development function from the 
commission, particularly at a time when a 
democratic element is being added to it. 

I am not convinced about increasing the 
landowner‟s rights to clawback. That is partly tied 
up with the method of calculating the clawback, to 
which John Scott referred in his speech. I was 
disappointed that the Government‟s response to 
the committee‟s report did not clarify that. I hope 
that it will provide more clarification, because the 
method of calculation will have a knock-on effect 
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on the policy benefit of the clawback being 
increased or not. 

I disagree fundamentally with the proposal for a 
map-based register. I see the bill as being 
principally about improving the regulation of 
crofting. It is clear to me that a map-based register 
is not essential to the regulatory process. That is 
evidenced by the fact that the register could take 
in excess of 40 years to complete, so it cannot be 
argued that it is immediately essential to 
regulation. When the commission requires maps 
to assist its decision making, it asks for them to be 
provided. In addition, the commission will update 
its current register, which has been criticised for 
not being up to date. It will have to do that in order 
to provide the electoral roll for the elections to the 
commissions in future. We would then have two 
registers, which I believe is unnecessary and 
duplicative. 

The proposed triggers are hugely problematic. 
Croft boundaries are notoriously complex. There is 
a great deal of give and take in crofting 
communities about where boundaries are. For 
practical purposes, people just get on with things. 
As soon as we create a trigger mechanism that 
has to define in law what the boundary of the croft 
is, which means that heritable rights may come to 
the fore, we will potentially bring to the surface 
disputes that need not be brought to the surface, 
because people living locally get on with their work 
day by day with their neighbours. The provision is 
therefore unnecessary. 

The fee to register the croft will be an 
unnecessary cost for crofters. As Liam McArthur 
said, it will cost more than £1 million to establish 
the register. That money could be better spent in 
other parts of crofting. The provision for the new 
register to be kept by the keeper of the registers, 
who has nothing to do with croft regulation, is 
more about title and ownership of land than about 
regulation, which is where the focus ought to be. I 
also note that the Scottish Crofting Federation 
opposes the bill‟s proposal for the register. For all 
those reasons, I, too, oppose the proposal. 

However, I agree with the rest of the committee 
that if we were to have a map-based register, the 
bill‟s proposals would not be the starting point for 
it. There is widespread support for what is called 
community mapping, which I see as a voluntary, 
community-development process, which may in 
turn assist regulation as a by-product. I support 
the call for, at the very least, a delay in the 
implementation of any triggers and any map-
based register as proposed in the bill while, in the 
meantime, we encourage community mapping. I 
note that the minister has made some movement 
on that, but I do not consider that that goes nearly 
far enough to give community mapping the chance 
to be successful in the future. 

I also oppose in principle charging crofters for 
regulation. The last thing that crofters need is 
more cost. We have a regulatory system in 
crofting because successive Parliaments have 
imposed it, in the public interest. It is beyond me 
why we would charge individual crofters to help 
protect the public interest in the future. Other parts 
of agriculture do not have such charges put on 
them in that way. 

I want to make a few more points in closing, 
Presiding Officer—unless you are about to tell me 
to sit down because time is moving on. 

The Deputy Presiding Officer (Alasdair 
Morgan): Time is on the member‟s side. 

Peter Peacock: Thank you, although I am not 
sure that I welcome that. 

I want the commission to be a statutory 
consultee in the planning process. If that is 
confined to the applications that go beyond the 
local plan, I do not think that it will be too big a 
burden on the commission. It is an important 
opportunity for the commission to comment on 
particular applications with a view to protecting 
croft land in the interest of crofting locally. That is 
another means of acting against speculation. I 
urge the minister to consider that further before 
stage 2. 

I support elections to the commission, but 
nobody should be under any illusion that elections 
will somehow mean that absolute discretion falls to 
the commission‟s elected members. The 
commission will still administer complex law and 
decisions will be taken only after legal advice has 
been given, as happens with the current 
commission. Elections are a step forward and will 
introduce a democratic dynamic, but I do not want 
anybody to be misled into thinking that the 
commission will have absolute free discretion to 
make any decision that it wants. 

The bill can be seen as adding bureaucracy and 
cost to crofting. If the bill is amended, some of the 
benefits that I have talked about can arise. 
However, economics will ultimately determine 
crofting‟s future. The bill does nothing about the 
impact of that, so other aspects of Government 
policy must come into play. 

I support the amendment in Sarah Boyack‟s 
name to show that we support some of the bill‟s 
principles but that we want significant amendment 
at stage 2. 

10:21 
Jamie McGrigor (Highlands and Islands) 

(Con): I refer members to my farming interests in 
the register of members‟ interests and inform them 
that I am a member and vice-convener of the 
cross-party group on crofting. 

762



26155  13 MAY 2010  26156 
 

 

I thank Rural Affairs and Environment 
Committee members, including my friend John 
Scott, and the committee‟s clerking team, for 
producing a thorough, balanced and useful stage 
1 report. In recent weeks, I have spoken to many 
crofters on visits to Shetland, the Western Isles 
and Caithness and Sutherland. Many of their 
concerns are—rightly—highlighted in the 
committee‟s report. Views on the bill are varied 
and strongly held, and major anxieties remain. 
This week, a crofter from Kinlochbervie wrote to 
me to appeal for the bill to be withdrawn. The 
crofters rights emergency action group shares that 
view, but it is not the position of the Scottish 
Crofting Federation or the committee. Others have 
asked me where the need for crofting legislation 
came from. I believe that it might have emanated 
from one line in a long-forgotten Lib Dem 
manifesto. However, we are where we are, and we 
must use the rare opportunity in Parliament to 
make it easier for crofters to run their crofts. 

Like the SCF, I am particularly pleased that the 
committee‟s report makes it clear that regulation 
alone will not ensure crofting‟s survival, as the 
minister said. Crofters want practical measures 
that are designed to aid their good work, which is 
why I have fought hard over the years to retain 
measures such as the bull hire scheme, to ensure 
the high quality of crofters‟ breeding stock, and 
proper support for croft housing—inflation has 
eroded that support in recent years. As my friends 
Norman Leask and Patrick Krause of the Scottish 
Crofting Federation have argued for many years, 
crofters need carrots as well as sticks. That is very 
true. 

Many crofters and farmers are concerned about 
predation by sea eagles on their lambs, which are 
their livelihood. The Government must listen to 
their concerns—they would not say that they were 
suffering predation if it were not happening. 

If the SNP Government really wants crofting to 
continue, it should listen to the practical points that 
crofters make. I have looked at the list of land 
managers options, hardly any of which seem 
relevant or helpful to a crofter‟s basic needs. 
LMOs are available to everyone who has an 
agricultural holding. Unlike other agri-
environmental schemes, LMOs are not 
competitive, so surely it would be just and fair to 
have priorities in the menu of LMOs that would 
serve crofters well in practical terms. Crofters 
might be able to use the options on vernacular 
buildings and rush management, but not many 
options are relevant to them. 

As we have heard, the crofting register has 
been a difficult issue. Crofters are right to fear the 
extra cost that they might incur and the further 
bureaucracy that will be involved. The estimated 
costs have been revised downwards, but £130 per 

registration is still a significant expense for many 
crofters—that is the profit on anywhere between 
six and 10 lambs gone. The SCF says that it is 
pleased with the broad agreement on its voluntary 
community-led mapping initiative, which it believes 
is a positive initiative, in contrast to the 
Government‟s suggested compulsory trigger-point 
mapping. I would be interested to hear more in the 
minister‟s closing remarks about the Government‟s 
response to the initiative; I was encouraged by her 
opening remarks. 

The Scottish Rural Property and Business 
Association has said that it is “not convinced” that 
a new register is justified in terms of costs and 
benefits. It has made a sensible suggestion that 
crofting communities should be able to get 
together to map their areas on the register and 
that that activity should be free of charge for a 
period of 10 years from the implementation of the 
bill. In a previous speech, I suggested that 
integrated administration and control system maps 
could be used for registration purposes, but that 
was before I learned that only between 5,000 and 
6,000 IACS forms have been completed by 
crofters. A new mapping system might encourage 
more IACS applications, leading to better 
downloading of subsidies for crofters in the future. 
That is one positive aspect of the system. 

I agree with the committee‟s acceptance that the 
commission should continue as the main body 
with responsibility for regulating crofting. We 
believe that only crofters should have a vote in 
elections to the commission and that, at the 
moment, first past the post is the simplest system 
of election. Further work needs to be done on the 
contentious issues that are connected with 
absenteeism, such as the limit within which a 
crofter is deemed to be ordinarily resident. The 
committee is right to say that we need to have a 
clear strategic plan to address neglect, based on 
the factors that would determine why an apparent 
case of neglect would not be tackled. 

I emphasise that the Scottish Conservatives 
remain wholly supportive of crofters and the 
crofting sector. We want the sector to thrive and to 
continue to produce environmental benefits for all 
our people, while helping to sustain local 
communities in some of our most remote and 
fragile rural and island areas. I know that in 
Stornoway, for example, crofting filters through the 
whole urban environment and makes people who 
live there aware of the importance of being self-
sufficient in foodstuffs. 

I point out that the Scottish Conservatives have 
a proud record of legislating in the interests of our 
crofters, from the Crofters Holdings (Scotland) 
Acts of 1886 and 1887 to the Transfer of Crofting 
Estates (Scotland) Act 1997. If the SNP is able in 
the bill to produce anything as useful as those 
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acts, it will be doing well. All of us are praying that 
the bill is nothing like the chaotic Crofting Reform 
etc Bill of 2007, which was a prime example of bad 
legislation. 

10:27 
Rob Gibson (Highlands and Islands) (SNP): I 

refer members to my registered interest as a 
member of the Scottish Crofting Federation, in 
which there are more varied views even than in 
the Liberal-Conservative coalition Government. 

I have taken a lot of advice, and my colleagues 
in various parts of the Highlands have talked to 
crofters about what is happening at the moment. I 
will concentrate on two issues that need urgent 
action: neglect and absenteeism, and registration.  

In its supplementary evidence to the Rural 
Affairs and Environment Committee and the 
Parliament on administrative costs and so on, the 
Crofters Commission pointed out that 
approximately 14,000 of the 18,000 crofts are 
occupied and between 8,000 and 10,000 are 
worked. That suggests that neglect and 
absenteeism are a huge issue; if they were not 
such a huge issue, I do not why anyone would 
want to approach crofting with a view to regulating 
it better, to ensure that the problem is addressed. 
The commission states that potential misuse and 
neglect “could be substantial”. 

It is important for us to recognise in the bill that 
the first step towards putting crofting on the front 
foot is to ensure that regulation allows us to 
identify the areas that can be developed and those 
that are being wilfully misused and neglected. 

In paragraph 346 of its report, the Rural Affairs 
and Environment Committee said: 

“Neglect is defined as a failure to observe the standards 
of good agricultural and environmental conditions set out in 
European regulations on cross-compliance. Misuse is (to 
paraphrase) a wilful failure to cultivate the land or put it to 
any other purposeful use agreed to by the landlord or the 
Commission.” 

The committee is talking about dialogue with 
“the landlord or the Commission” 

and the crofting community. If we are to make 
progress, we must acknowledge that the debate 
between the regulatory bodies, grazings 
committees and crofters has not been adequate. If 
it had been adequate, the neglect that is 
represented by the figures that I read out could not 
have built up over the years. We must find a 
means of identifying neglect that does not just 
depend on someone complaining about the 
neglect, as happened in the past. We must find 
triggers that allow the commission and others to 
deal with the matter. My view is that grazings 

committees should draw up reports—which could 
be of a simple nature—annually. 

The committee considered a detailed report 
from Camuscross, in Skye, which contained 
photographs and identified decisions that had 
been detrimental or helpful to crofting. The 
evidence was complex, but it would be possible for 
local people to produce a photographic record of 
what they regard as problems or beneficial 
developments. Such an approach could help the 
commission in its regulatory duties and, through 
the elected element on the commission, focus on 
means of getting to the root of the problems 

I want to lodge an amendment at stage 2 that 
would allow such dialogue to take place. If we 
consider how we got to where we are, we find that 
ensuring that the Crofters Commission is doing 
something useful under the existing laws has been 
a strikingly low priority for Governments. People 
have said that if the commission had carried 
through the work that it had been given to do we 
would not need to take further steps. The 
commission has not done that, and part of the 
reason for that is that its work has not been given 
high priority at political level. In the context of 
crofting‟s future, not telling the commission to get 
its work done was a shocking dereliction of duty. 

The supplementary evidence from the 
commission shows that it will require much more 
money if it is to be able to process the cases that 
we are talking about. It is therefore incumbent on 
members of all parties to ensure that the bill 
provides an opportunity to deal with many issues 
that have been shamefully neglected by all 
Governments. 

Croft mapping is a key part of ensuring that we 
regulate properly. During the arguments about 
land reform during and after the 1990s, the idea of 
a map-based register of the land of Scotland was 
central to ensuring that we understood who owns 
the land and could discuss how it could be used. 
Shucksmith said that we need a map-based 
register of crofts. The approach must be legally 
valid and must be able to deal not just with 
registration when people change the use of crofts 
but with decisions about where boundaries are. 

Labour Party members suggested today that we 
should not turn over stones that should not be 
turned over. That is not the way to take crofting 
forward. Oversight by Government is bringing to 
the issue the potential for regulation that could 
allow us to move into a new era in crofting, by 
rooting out neglect. The fundamental issue of land 
use is at the root of crofting, and crofting 
communities cannot be supported unless the land 
is properly used. 

If Scottish taxpayers are to support the 
regulation of crofting, surely they have a right to 
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demand that the land be better used. There are far 
too many examples of the land not being used 
properly, which is why we must ensure that as it 
continues its work on the bill the committee 
acknowledges that issues have been neglected at 
Government level. Crofting will benefit enormously 
if we take the regulatory steps that are set out in 
the proposals. 

10:35 
Elaine Murray (Dumfries) (Lab): I, too, 

welcome the opportunity to speak in this stage 1 
debate on the Crofting Reform (Scotland) Bill. The 
process to get to this stage has been fascinating, 
not least because of the opportunities that there 
have been to take evidence and visit the crofting 
counties. Those visits were an eye-opener to a 
softie from the warm south-west of the country. I 
thank the Rural Affairs and Environment 
Committee clerks and advisers, and the crofters 
for their hospitality and for contributing to my 
crofting education. As Maureen Watt said, our trips 
took place in February and March. That enabled 
us to see at first hand crofting work in some of the 
most difficult agricultural areas of Scotland by 
people who, in general, have full-time or part-time 
employment elsewhere. I was extremely 
impressed by the real commitment that the 
crofters showed to maintaining a traditional form of 
agriculture, despite the pressures of 21st century 
life and the harshness and length of winters in the 
north of Scotland. 

Labour members share the aspiration to create 
a stable and sustainable future for crofting. 
However, as other members have said, it is not 
just regulation that is important in ensuring the 
future of crofting; economic development and 
opportunities and financial support are also 
important. 

It has been said that we have significant 
reservations about aspects of the proposed 
legislation. I will add to what Sarah Boyack and 
Peter Peacock said in outlining those reservations. 

In addition to the financial implications for 
crofters of the map-based register that is to be 
held by the Registers of Scotland, which Peter 
Peacock described, we believe that, as it stands, 
the financial memorandum to the bill does not 
address the resource implications for the 
commission, with its new and more onerous 
duties. Under the bill, any application for entry in 
the crofting register must first be considered by the 
crofting commission. Moreover, the commission‟s 
approval is required for many of the trigger points. 
The commission will have to weed out defective 
applications and ensure that any application that 
goes to the keeper of the register contains the 
appropriate and relevant information. The financial 
memorandum suggests that no additional 

resource will be required to cope with that, 
whereas the Crofters Commission has suggested 
that two new full-time posts may be required to 
process and check applications at the pre-
registration stage. 

The bill places a duty on crofters to be ordinarily 
resident within 16km of their croft and not to 
neglect it. Some of our financial concerns result 
from the bill as it stands. I appreciate what the 
minister said about extension of the distance to 
32km perhaps addressing some of our concerns, 
but I want to rehearse briefly what our concerns 
about that were. 

Under the current legislation, the Crofters 
Commission has discretion to take action. Indeed, 
as the minister said, it was allocated £100,000 last 
year for a separate initiative to write to some 600 
crofters who were known to live more than 16km 
from their croft. However, the Crofters 
Commission told us in supplementary evidence 
that around 10 per cent of tenant crofters live 
outwith that distance. The exact figures for owner-
occupiers are not known, but the commission has 
estimated that around 4,000 crofts are not 
occupied in the sense that the person who works 
the croft does not live within 10 miles of it. The 
commission stated in its evidence that, without 
additional resources, it could process around 100 
applications to be absent from a croft per year. 
Given the criteria, it could take around 40 years to 
deal with 4,000 applications if there was no further 
funding. I know that the minister argues that the 
staff resource that was allocated last year to deal 
with the initiative that I mentioned could be used in 
future years to deal with absenteeism applications. 
That might reduce the time in question, but it 
would still be 12 to 15 years before applications 
could be processed. Obviously, a change to 32km 
could change matters, as fewer crofters would be 
involved in the process, but we have not 
considered the financing of the crofting 
commission for its duties in relation to neglect—we 
have not considered what the costs and burden on 
it may be as a result of those.  

The issue of how far crofters live from crofts is 
difficult. It can be argued that a distance of 10 
miles is inappropriate at a time when most people 
have a car and can travel 10 miles in a fairly short 
period of time. On the other hand, those of us who 
represent rural constituencies know how diverse 
and different communities that are 10 miles apart 
can be, never mind communities that are 20 miles 
apart. A decision on the correct distance is a 
difficult one to ponder. As we go into stage 2, we 
will need to reflect further on the best point at 
which to trigger the absenteeism qualification. 

John Scott: On the point at which communities 
stop and start, so to speak, does the member 
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agree that it is reasonable for the trigger to be 
different for different communities? 

Elaine Murray: In theory, there is an attraction 
to that argument, but questions arise. How 
practical would it be? Would it add further to the 
bureaucracy of operating the trigger? The issue is 
difficult. 

Labour members are supportive of the 
proposals for a partially elected crofting 
commission. My colleague Karen Gillon, who 
cannot attend the debate because of her duties 
today as a Scottish Parliament member of the 
Commonwealth Parliamentary Association, has 
consistently raised the issue of equal opportunities 
to the point at which she became notorious among 
committee members for doing so, with people 
looking out for what she would say on the issue. 
Her concerns arise from the fact that, irrespective 
of who works the croft, around two thirds of 
registered crofters are men. In some parts of the 
crofting counties, the imbalance is much greater. If 
only registered crofters can vote and stand for 
election, clear gender equality issues arise. We 
believe that they can be addressed by extending 
the franchise to the registered crofter‟s spouse, 
civil partner or cohabitant. They would appear on 
the register, just as they appear on the electoral 
register for parliamentary and council elections, 
and could then elect members of the crofting 
commission and nominate people to stand for 
election. We are disappointed that thus far the 
minister has rejected the proposal. 

The committee as a whole would like to see a 
consultation on constituency boundaries before a 
decision is taken between the two alternatives. As 
other members have said, Labour members 
themselves were divided on whether first past the 
post or AV should be the preferred electoral 
method. Peter Peacock came down on the side of 
AV. The minister is indicating that she has done 
the same.  

Do I have a little extra time, Presiding Officer? 

The Deputy Presiding Officer: Yes. 

Elaine Murray: Thank you. The cabinet 
secretary is no longer in the chamber to moan and 
groan. I have just two brief points to make. 

Labour members are concerned about the 
removal of Crown immunity from the crofting 
commission under schedule 1 to the bill. Evidence 
to the committee was that the commission acts as 
a tribunal and that the loss of Crown immunity 
would create uncertainty over the status of its 
hearings. I note that the Government has not 
accepted the point. In its response to our report, 
the Government did not comment on the 
possibility of the commission being sued in the 
civil courts, which could have budgetary 

implications or implications for the manner in 
which decisions are made. 

The bill gives Scottish ministers the power to 
change by order the functions of the commission. 
During stage 1, the Minister for Environment 
assured the committee that she had no intention of 
using that power. However, Labour members have 
serous reservations about the power, albeit that it 
may have been made redundant by provisions, 
which we opposed, in the Public Services Reform 
(Scotland) Act 2010. We believe that the power 
should be removed from the bill or at least made 
subject to the super-affirmative procedure. 

Labour members will support the bill‟s 
continuation to stage 2. Our view thereafter will 
depend on our discussions at stage 2 and 
amendments to the bill. 

10:43 
John Farquhar Munro (Ross, Skye and 

Inverness West) (LD): I thank Peter Peacock for 
his kind welcome. I am glad to be back in the 
Parliament; I was missing you all—I really was.  

Having listened to the debate, I am pleasantly 
surprised to find goodwill on all sides for a 
package of measures for crofting reform that will 
be to the advantage of all who are actively 
engaged in crofting.  

I take John Scott‟s point on the trigger point in 
different areas for absenteeism. His suggestion is 
a legitimate one. For many who live in the islands, 
the trigger point should go way beyond the 16km 
that is proposed in the bill. 

I do not know why it was suggested that the 
legislation should be altered. It all started some 
years ago, away down in Argyll. A gentlemen in 
Tynault, who had a neglected croft and was 
absent for many years, was given planning 
permission for a group of 10 houses on the croft. 
Although there was quite a number of young 
applicants in the community who would have loved 
to have had tenancy of the croft, that was denied 
them. I remember speaking to the chairman of the 
Crofters Commission at the time and suggesting to 
him that the commission had been very lax in 
allowing the situation to happen: we considered 
the commission to be the regulator of all things 
crofting and all croft tenancies, yet it allowed the 
situation to go ahead. The chairman told me that 
the commission‟s hands were tied. I found that 
difficult to believe, but it seems it was a fact. 

Jamie McGrigor: On the case to which the 
member refers, I remember that the Crofters 
Commission turned up without a lawyer, but the 
developer was represented by Queen‟s counsel. 

John Farquhar Munro: To arrive there without 
any legal representation shows how interested the 

766



26163  13 MAY 2010  26164 
 

 

Crofters Commission must have been—that 
speaks for itself. 

My family have been active crofters for many 
generations. Although I have recently retired from 
crofting—at least, from active crofting—my son 
and his family continue with the traditions and 
culture of crofting. In fact, my son and his family 
live in a house in the village in which I was born. 

As I said, I do not know what triggered this 
debate or the suggestion that we should have new 
legislation. Several years ago, the Scottish 
Parliament introduced a bill in an attempt to reform 
crofting. I am sorry to say that, for various 
reasons, it failed to secure any meaningful 
support. That was followed by Professor 
Shucksmith‟s inquiry into crofting, which was not 
very favourably received in any of the crofting 
townships. So, there were two attempts: the first 
was by the Scottish Parliament, and the second 
involved the Shucksmith report, which was even 
less acceptable.  

Now the Scottish Government has introduced 
yet another bill to reform and regulate crofting, 
which has proven to be just as controversial as its 
predecessor. However, listening to the debate 
today, I think that we have come a long way and 
that there has been quite a change in attitude to 
what has been proposed. The trouble is that the 
bill is based heavily on the discredited Shucksmith 
proposals and was drafted by clerks here in 
Edinburgh. I think that the attempt to guide the bill 
through the Parliament is being made by people 
who might have a little understanding of 
agriculture, but who have no understanding 
whatsoever of crofting and its traditions. 

I do not think that we need a bill to reform 
crofting. We do not need new legislation that will 
only complicate the lives of hard-working crofters. 
Most of all, we do not need a map-based register 
of crofts, as is suggested in the bill. All crofts are 
already registered with the Crofters Commission, 
so why do we need another, map-based register? 
I would not be happy trying to arrange a map-
based register in my own township. I know that the 
crofters there have co-operated and worked their 
crofts over many years without any difficulty, but I 
think—in fact, I know—that the proposal to set 
them against one another in an attempt to arrange 
or agree a map-based register would be almost 
impossible to implement.  

Mention has been made of planning approvals 
for development on croft land. If the bill is to be 
implemented, it must ensure that the crofting 
commission is a consultee in all planning matters 
that affect croft land. I do not think that that is 
unreasonable. The commission will perhaps 
require additional resources for that, but it has 
been suggested that additional resources will be 
directed to the operation of the crofting 

commission; therefore, that can easily be 
arranged. 

I could in no way support the original bill that 
was introduced in the Scottish Parliament. I found 
nothing in it that was acceptable to crofters and 
nothing to ensure the future of crofting—in fact, 
the very opposite. I had no wish to participate in a 
debate that would lead to the demise of crofting in 
any area, which is why I spoke strongly against 
that bill at several meetings. 

The current regulations that are available to the 
Crofters Commission have served the crofting 
communities well for more than 100 years and I 
see no reason why they should not continue, 
without the interference of new rules and 
regulations. From day one, the attempt to get the 
current bill approved has already cost well in 
excess of £1 million—it has been a total waste of 
time and money. I have said all along that there is 
one simple solution. It has been mentioned today, 
and I am glad to see that it is finding favour with 
members. 

Alasdair Allan: Will the member give way? 

John Farquhar Munro: Sorry, but I am 
finishing. 

All that we need is a democratically elected 
Crofters Commission—one that is elected from the 
crofting townships with a clear mandate to 
administer and enforce the existing regulations. I 
am sure that, if we had that, we would have a 
vibrant and viable crofting community. 

10:52 
Bill Wilson (West of Scotland) (SNP): Like 

other members of the committee, I put on record 
my thanks for the hospitality that we received 
while gathering evidence. Escaping the biting 
winter winds in a warm croft house with a hot cup 
of tea was very pleasant. Like a few committee 
members, I am also curious to know whether there 
is now a cow in the Western Isles called Scottish 
Parliament. 

It is logical to ask why we have crofting at all. As 
far as I am aware, it is a unique form of 
landholding that was instituted in 1886 to ensure 
that the individuals who lived on the land were 
treated fairly, or at least less harshly, than they 
had been in the preceding century. However, we 
have continued with crofting—why? It might be 
argued that it is to ensure that farming continues in 
upland areas, but I find that an unconvincing 
argument. Were farming the sole or main issue, 
would we not have encouraged landholdings large 
enough to support a family? That is something that 
the average croft—if not all crofts—is simply 
incapable of doing. We might even cease to farm 
some areas that are currently crofted, perhaps 
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concluding that the financial input would be better 
directed to richer agricultural land. It might be 
more convincing to argue that crofting can bring 
environmental benefits. There is no question but 
that grazing can enhance biodiversity and proper 
management of the land can further enhance the 
nature conservation value. 

The recent Royal Society of Edinburgh report 
into the future of Scotland‟s islands and hills 
recommended that the Government have an 
explicit policy to maintain community viability, and 
I believe that that is the issue that lies at the heart 
of why we continue trying to improve crofting 
legislation. It reflects a determination on the part of 
the people of Scotland to ensure that our remote 
rural areas continue to hold and nurture viable 
communities. That is not to say that crofting can 
maintain communities of its own volition. It cannot. 
It is no coincidence that, where work is available, 
there are low levels of absenteeism from crofts. 
For that reason, the minister is correct about 
moving the economic development function from 
the commission to Highlands and Islands 
Enterprise so that we have one body 
concentrating on an essential aspect of ensuring 
viable communities in the Highlands and Islands. 

Farming efficiency and food production cannot 
explain why we continue with crofting. There 
would be simpler ways of obtaining the 
environmental benefits. The real explanation is 
that we believe that our remote uplands and 
islands should continue to be populated. 
Therefore, the way in which we deal with neglect 
and absenteeism is critical. We took a great deal 
of evidence on neglect. It was, beyond doubt, an 
issue on which all crofters agreed. I make the 
point that there was strong agreement on that 
because strong and consistent agreement within 
the crofting community did not occur with 
excessive frequency—certainly not as often as 
agreement between, say, Liberals and Tories. 

Neglect results in collapsed fences, loss of 
quality land and loss of opportunity for other 
crofters. I welcome the Government‟s decision to 
place on the commission a duty to tackle neglect, 
but we must first identify neglect. In the past, 
crofters have been unwilling to report instances of 
neglect. I can understand that. The risk of long-
running feuds is a genuine worry. However, if 
neglect is to be tackled, the crofting communities 
must accept some responsibility. Perhaps the 
Government can make it easier for crofters by 
encouraging self-reporting by the community on 
the condition of all its crofts and self-reporting by 
individuals of their activities. However it is done, it 
is essential that we ensure that there is some 
means of identifying neglected crofts. 

Having done that, we also need to encourage 
crofters who are not working their crofts to make 

them available. On some crofts, that is done 
through informal arrangements, but they are not 
entirely desirable. Crofters who work land 
informally have no security of tenure and cannot 
apply for grants to maintain fencing and do other 
work. It is suggested that short-term leases might 
be encouraged and it is clear that there might be 
advantages in that, especially if those on short-
term leases could apply for support to maintain the 
quality of the croft. However, it is important to 
avoid crofters finding themselves in the position of 
moving from one short-term lease to another. 
Security of tenure is central to crofting and multiple 
short-term leases would damage that principle—a 
principle with which I know the minister agrees. 

Jamie McGrigor: Does the member accept that 
the reason for the neglect of crofts is often the 
financial viability of crofting rather than the fact 
that people are not present? 

Bill Wilson: There are a range of reasons why 
people neglect crofts. The important thing is that if 
somebody else wishes to take over a croft, they 
have the opportunity to do so. That means that we 
have to identify crofts. If no one chooses to take 
the opportunity, so be it. However, if we ensure 
that there are not informal arrangements but 
arrangements that guarantee access to the 
financial resources and grants that are available to 
maintain crofts, they become more viable and it is 
economically more practical to run them. 

There was less agreement among crofters on 
absenteeism. Some felt strongly that the issue is 
critical, but others said that it is not important if 
individuals are absent for 20 years or so and that 
eventually they will return. Personally, I cannot see 
how one can argue that crofting aims to maintain 
communities and then argue that absenteeism is 
not an issue. However, I whole-heartedly agree 
with the committee that the approach to 
absenteeism must be a pragmatic one. The issue 
is whether the individual contributes to the 
community or there is a reasonable expectation 
that they will do so. 

The committee‟s report argues that the 
language in the bill should be changed to refer to 
people who are not ordinarily resident rather than 
to people who are absent. That would be a 
positive step. A trigger point to instigate an inquiry 
into the reason for non-residence is essential. 
However, altering the language would help to 
reassure crofters who work their crofts that they 
are not being unjustly labelled. Equally, the 
committee‟s recommendation that the commission 
should publish the criteria under which the 
commission will pursue cases of non-residency 
will also act as a reassurance. There has been 
some discussion about the trigger point. My view 
is straightforward—it should be pragmatic. If we 
can take a large number of possible non-residents 
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out of investigation by expanding the trigger point, 
we should do so, but I believe fundamentally that 
we need some form of trigger point. 

There has been considerable debate about the 
value of a map-based register. It has been 
suggested that attempting to compile such a 
register will result in smouldering disagreements 
bursting into flame. Having listened to the various 
points of evidence, I am convinced of the need for 
such a mapping exercise. Had a register been 
completed in previous years, it is unlikely that 
Hamnavoe would have been built on the rough 
grazing and considerable conflict might well have 
been avoided. 

Not infrequently, the settling of boundary 
disputes relies on folk memory. As one witness put 
it, we look for the person with the greyest beard. I 
would have thought that it was the whitest beard, 
but that is a small aside. However, the committee 
also took evidence that folk memory is receding as 
death, immigration and emigration slowly dilute it. 
If the mapping exercise is not carried out now, the 
opportunity to make use of that folk memory might 
well be lost. I believe that the decision to attempt 
the exercise is a bold one, but that it is the correct 
one, and I commend the minister for ignoring the 
timid and instead preferring to grasp the nettle. 

Along with the rest of the committee, I agree 
that community mapping is likely to be the most 
effective exercise. I urge the minister to allow a 
period of grace prior to the introduction of the 
proposed triggers to encourage as wide 
community participation as possible. I appreciate 
that the minister has said that she will consider 
delaying the triggers for a year, but I am not 
certain that a year will be quite long enough. 

Given the considerable experience of the 
Registers of Scotland, it is logical that the keeper 
of the registers of Scotland should have 
responsibility for developing and maintaining the 
map-based register. Given that we live in a world 
of broadband, I see no obvious reason why the 
commission should be in any way disadvantaged 
by the fact that the register is maintained by the 
keeper, as that will allow us to use the keeper‟s 
skills in building such a register. So long as the 
maps are readily accessible, I see no reason not 
to have the keeper maintain the register. 

Crofting is a controversial subject—not least 
among crofters—so the likelihood of keeping 
everyone happy is, perhaps, not excessive. 
However, I believe that the Crofting Reform 
(Scotland) Bill is a bold attempt by the Scottish 
Government to improve crofting law. The attempt 
deserves to succeed. 

The Deputy Presiding Officer (Trish 
Godman): We move to winding-up speeches. 

11:00 
Jamie Stone (Caithness, Sutherland and 

Easter Ross) (LD): Let me begin by thanking the 
crofters and other individuals who, over the past 
weeks, months and indeed years, have taken the 
time and trouble to speak to me about the Crofting 
Reform (Scotland) Bill. 

As John Farquhar Munro mentioned, when the 
previous crofting bill was before the Parliament, 
both he and I—and, indeed, others—gave stark 
warnings about what we saw as the limitations in 
those legislative proposals. That led to our 
receiving a favourable mention in Brian Wilson‟s 
organ—something that had never happened 
before and might never happen again. Like John 
Farquhar Munro and other representatives for the 
Highlands and Islands, I have taken an extremely 
close interest in the bill as it will have a direct 
impact and effect on my constituents, who live in 
some of the most remote areas with the most 
fragile economies. 

In winding up on behalf of the Liberal 
Democrats, let me take the opportunity to 
comment on some of the speeches that we have 
heard. First, I believe that the minister used the 
correct expression when she said that crofting is a 
model for sustainable rural development. She also 
introduced the point that registration must be a 
requirement if it is to work and she mentioned the 
issue of absenteeism. 

Sarah Boyack said, as I have also said, that 
crofting is a way of life in the Highlands and 
Islands. Quite correctly, she listed crofting‟s many 
benefits, to which I would add its contribution to 
tourism. Where a crofting township—Rogart in 
Sutherland is a good example—has crofts that are 
worked and that contribute to the local economy, 
they provide an attractive feature for tourists. We 
should never forget that point, as it is hugely 
important, particularly in the most remote areas. In 
highlighting the financial support systems that 
underpin crofting, Sarah Boyack also touched 
on—this rang a huge bell with all of us from the 
Highlands—crofting‟s place within the totality of 
the economy, to which is connected the issue of 
fuel costs. As I and others have said many times 
in previous debates, the fact is that the cost of 
motor fuel has a big impact on crofting in the 
Highlands. 

A final point that Sarah Boyack mentioned was 
the balanced nature of the issue. As far as I am 
concerned, the issue is quite finely cast, so I 
reserve the right—as John Farquhar Munro and 
others have said—to vote the bill down. For that 
reason, we in the Liberal Democrats, like Peter 
Peacock, will support the amendment. That will 
provide the bill with life support, but my colleague 
Liam McArthur has made it clear that some 
surgery on the bill will be necessary. If we feel that 
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we have ended up with something that is 
inappropriate or a beast that will not work, we 
reserve the right to vote down the bill at stage 3. It 
is a fine balance. 

Maureen Watt, quite correctly, gave an overview 
of the committee‟s consideration of the bill. She 
made a plea for the bill to proceed to stage 2, but 
nothing in Sarah Boyack‟s amendment would 
prevent the bill from going to the next stage, 
during which it will be scrutinised very closely 
indeed. She also mentioned the provisions for a 
map-based register. 

John Scott told us that he is supportive of the 
thrust of the bill. He argued for a first-past-the-post 
system instead of AV, with one vote per croft. He 
also highlighted the issue of the choice of the 
commission‟s chairman. He made the point that 
the sustainability of the community in which the 
croft is located is crucial. That is linked to Sarah 
Boyack‟s point, which I have emphasised also 
takes in the issue of fuel duty. 

My colleague Liam McArthur talked about the 
differences in crofting areas, and he is absolutely 
correct. I think of the crofting in Strath Halladale in 
Sutherland, where a lot of people have double 
incomes from crofting and being employed at 
Dounreay. As Dounreay runs down, that will 
impinge on crofting in a way that is quite different 
from the situation in Wester Ross in John 
Farquhar Munro‟s constituency or even in Orkney. 
That is an important point, which should be 
remembered. 

I associate myself with Liam McArthur‟s 
suggestion that the commissioners should be able 
to elect their own chair. That would be profoundly 
sensible. 

Alasdair Allan correctly reminded us about how 
far we have come since the draft bill. The beast 
that we see before us today is markedly different 
from the draft bill, and that is to be welcomed. 

Peter Peacock correctly reminded us of the 
delicacy with which we should see and evaluate 
absenteeism and how we should address it. We 
have more work to do on that. 

It might be a little too late to say this, but many 
of us were apprehensive about taking away the 
development function from the commission and 
giving it to Highlands and Islands Enterprise, 
because of the cutbacks to HIE‟s budget and 
staffing reductions. We felt that we could not 
exactly be confident that the money stream would 
be directed or controlled as well as it might be. 
However, I accept that we are where we are, and 
it is unfortunate. 

I go back to the many representations that I 
have received from individuals and crofters about 
the register. Peter Peacock, too, expressed the 

real reservations that exist. I am prepared for 
members to argue against me, but it is my 
considered opinion that a lot more must be done 
to convince crofters that it is a viable idea. The 
extra financial burdens that are being imposed on 
them are extremely unwelcome, and it probably 
cannot be done in the most fragile economies 
where so many crofters are. There is awareness 
of the register and mapping and I acknowledge the 
robust defence of the need for it by Rob Gibson 
and other colleagues, but we have a long way to 
go to take crofters and people who are involved in 
crofting with us. 

Elaine Murray was interesting, especially in 
talking about the wider financing of the 
commission. A point was made about the 
definition of the distance from the croft. 
Someone—I forget which member; perhaps it was 
Jamie McGrigor—said that it depends on where 
one is. Things will be different in Strath Halladale, 
Wester Ross or Skye, and it depends on the 
nature of the local economy and the location of 
supporting employment. 

I will conclude with two points, if I have time. 
First, and on a personal level, I am grateful to 
Peter Peacock for his kind remarks about seeing 
John Farquhar Munro back with us. He is a 
colleague and a personal friend, and he is the 
most real crofter in the Parliament. His opinions 
are hugely important so, when he counsels 
caution, we should listen. 

Jamie McGrigor: Will the member take an 
intervention? 

Jamie Stone: Certainly, if I have time. 

Jamie McGrigor: Does the member agree that 
if we are to make crofting more viable, productive 
and profitable, it would be wise of the Government 
to consider ways of making land management 
options, for example, relevant to crofts and of 
encouraging crofters to go into small food 
production businesses, such as the making of 
cheese? [Laughter.] 

Jamie Stone: Well, I remind members of my 
entry in the register of members‟ interests. I 
approach the subject with caution because my 
brother might not welcome competition in certain 
forms of dairy produce. Nevertheless, I accept the 
wit with which Mr McGrigor made his intervention. 

The jury is still out on the bill. That is the thrust 
of the speeches from Sarah Boyack and other 
members—[Interruption.] We will have to do a lot 
of convincing if we are to take the crofting counties 
with us. As I said, not so much as a Liberal 
Democrat but as a member who represents a 
crofting constituency, I reserve the right to vote the 
bill down. We will leave it on life support for the 
moment, but I assure members that, if it ain‟t going 
to fly, it ain‟t going to fly. 
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The Deputy Presiding Officer: Before I call the 
next speaker, I remind members that you have to 
have your BlackBerrys off. The noise is bad 
enough in here but, believe me, if you are a sound 
engineer it is much worse. Now make sure that 
your BlackBerrys are off. 

11:10 
Nanette Milne (North East Scotland) (Con): I 

am not a member of the committee that 
scrutinised the Crofting Reform (Scotland) Bill at 
stage 1, so sadly I did not have the opportunity 
afforded to committee members to visit some of 
the crofting communities to see and hear at first 
hand the issues that the bill needs to address. 
Being firmly rooted in the north-east of Scotland, I 
am afraid that I have no direct personal 
experience of crofting. However, I am aware of the 
fragility of the crofting lifestyle, which has been 
made worse by the recent decline in sheep 
farming, and of the need for crofters to have an 
alternative income, which may sometimes mean 
going quite far away from their crofts, for example 
to work in the North Sea oil industry. 

The laws that regulate crofting have become 
increasingly complex over the years and there 
seems little agreement among crofters on how 
they should be improved. The bill is a genuine 
attempt to underpin and sustain a way of life that 
is extremely important for some of Scotland‟s most 
remote and fragile areas. 

I have spent some considerable time reading 
the Official Reports of the committee‟s evidence-
taking sessions and its conclusions in its stage 1 
report, and I have listened with great interest this 
morning as members across the chamber have 
articulated their opinions on various aspects of the 
bill‟s proposals. 

Sarah Boyack and Elaine Murray expressed 
significant concerns about several aspects of the 
bill, as detailed in the Labour amendment, and 
they stressed the point that financial resources 
and incentives must be identified to underpin the 
legislation. Peter Peacock remains fundamentally 
opposed to a map-based register of crofts, which 
he regards as unnecessary, and to charging for 
registration. However, he is in favour of community 
mapping, which appears to have widespread 
support throughout the chamber. 

For the committee, Maureen Watt reminded 
members that we should be realistic about what 
legislation can achieve on its own and that 
regulation alone will not secure the future of 
crofting. 

My colleague John Scott expressed a fear, 
which he hopes will not be realised, that there will 
be apathy and low turnout for elections to the 
crofting commission—and, as members know, we 

have not had it all our own way recently on the 
methods for voting in elections. He also 
emphasised the need for crofters to be resident in 
order to sustain the crofting community. 

Liam McArthur voiced concerns about the 
intention to have ministers appoint the chairman of 
the commission instead of leaving that to 
members of the commission. John Farquhar 
Munro, with his lifelong personal experience of 
crofting, sees no need for further crofting 
legislation as he feels that existing regulation has 
served the crofting communities well. 

The policy memorandum to the bill makes it 
clear that  
“The objectives of this Bill are to put in place a robust 
regulatory and governance framework for the future of 
crofting ... and ensure that crofting continues to contribute 
to sustainable economic growth in some of Scotland‟s most 
remote, rural communities.” 

That sounds good, but it is clear from the evidence 
sessions that crofters are not happy with the bill as 
it stands and that, assuming the general principles 
are accepted at decision time today, further work 
will be required to strengthen and improve it as it 
progresses through the parliamentary process. 

There has undoubtedly been growing and 
widespread concern in recent years that crofting is 
in decline as a result of persistently high levels of 
absenteeism, increasing neglect of crofting land 
and the on-going removal and development of 
land from crofting tenure. There has been a 
general feeling that the existing governance 
arrangements and regulatory framework have not 
been successful in stopping that decline. As I said 
at the outset, there is a general acceptance that 
crofting law has become overly complex and 
needs to be consolidated and simplified, but I 
know that it is agreed that that would be for 
consideration by a future Administration and not 
part of the bill under discussion. 

The intentions of the various parts of the bill are 
clear and admirable: to make the Crofters 
Commission more effective in delivering its core 
function of regulating crofting; to allow it to amend 
its constitution to allow for directly elected 
members, thus making it more representative of, 
and accountable to, the people it regulates; and to 
give it more flexibility to develop its regulatory 
policy in the interests of crofting communities and 
the wider public interest. All those proposals seem 
very sensible and acceptable. 

The proposals in part 2 for a new, map-based 
register, which would clearly define the extent of, 
and interests in, a croft and other land within 
crofting tenure, such as common grazings, should, 
it is claimed, give security to crofters over their 
tenancy. The proposals in part 3 to place a duty on 
the commission to take action in respect of 
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absenteeism and neglect by tenant and owner-
occupier crofters should, on the face of it, help to 
ensure that crofting will contribute to the 
sustainable economic growth of crofting 
communities by requiring crofters to be resident on 
or near their land and to put it to some kind of 
productive use. 

Part 4 is aimed at helping to sustain crofting 
communities and the environmental, cultural and 
landscape benefits that derive from a crofting 
lifestyle, by tackling speculation on the 
development value of croft land through 
strengthening the commission‟s ability to reject an 
application to take the land out of crofting tenure. 

All of that sounds fine, but the devil is in the 
detail, and many of the proposals in the bill have 
proven to be controversial in the crofting 
communities, and the committee has not been 
able to agree on some of them either, as we have 
seen from the report and heard in today‟s debate. 
There has clearly been a great deal of discussion 
and debate around the bill, and many issues are 
as yet unresolved. Overall, however, it appears 
that the proposed legislation should have a 
positive impact on the crofting communities, and 
will go some way towards halting the decline that 
has beset them in recent years. 

I conclude by stating that, as John Scott has 
said, we will support the general principles of the 
bill at stage 1, but on the basis that there will have 
to be significant changes and amendments at 
stage 2. 

11:16 
Sarah Boyack: Perhaps debates on crofting 

should be a special sub-category of debate in the 
Parliament. This has been an interesting debate, 
and it is clear that there are areas on which we 
can all agree, across the chamber. Although I 
welcome some of Roseanna Cunningham‟s 
responses to the committee‟s recommendations, I 
hope that she will take some time to stand back 
and reflect on the tone and substance of what 
some of us have said today. There is an 
opportunity to do more to improve the bill. The 
minister has not had a lot of time to respond to the 
committee‟s recommendations, and it would be 
good if she could do so before getting to the real 
detail that colleagues such as Elaine Murray 
talked about. If the minister wants to talk further to 
any of us before stage 2, she will be able to do 
that. 

Maureen Watt gave a fascinating account of the 
committee‟s travels. Having visited Camuscross 
and walked through the land there and talked to 
crofters about the issues that they face, I know 
that some of the issues are incredibly complex. 
The fact that this is our second crofting bill in five 

years means that the crofting communities are 
well geared up to lobby us and reflect on what we 
are debating. We also have an opportunity to 
reflect on their concerns. 

I was struck by the extent to which John Scott 
agreed with us on issues such as the 
underfunding of the commission and the need to 
allow the right amount of time if we are to go down 
the road of community mapping, which he and 
others across the chamber have supported. We 
have differing emphases. He is much more 
enthusiastic about aggressively promoting more 
owner occupation in crofting, while we think that 
there is still a role for people to rent their crofts. 
We think that that is part of the mix. Crofting is 
different across Scotland— 

John Scott: Will the member give way? 

Sarah Boyack: Let me finish this point, which 
relates to the point that Liam McArthur made very 
powerfully. The ambition for crofting is the same 
across Scotland, but crofting is different in different 
parts of Scotland, and we must ensure that that 
variety is reflected. It is a cultural issue in some 
parts of Scotland, and we must ensure that there 
is a role for people who are owner-occupiers and 
for people who rent their crofts. We must also 
consider the new opportunities that we discussed 
in relation to the Crofting Reform etc Act 2007, 
about bigger organisations giving land so that 
people can rent and, possibly, buy crofts. 

Liam McArthur focused on that variety of 
crofting traditions. We need to focus on that. He 
also made the powerful point that we must not 
make things worse—a point that was made in 
debates around the 2007 act, influenced heavily 
by John Farquhar Munro; that is a powerful 
principle in developing legislation. Liam McArthur‟s 
comments were backed up by several members. 
Let us not only get the elections to the crofting 
commission right, but make the commission more 
proactive. 

Alasdair Allan made some powerful points about 
the need to democratise the commission and to 
use the Government‟s power to promote the 
elections. He said that we should do what we can 
to engage people in the process of tackling 
neglect, and that anything that can be done to 
minimise costs would be welcome. 

A question that has emerged loud and clear 
during the bill process is whether we need a 
second register. We are all trying to wrestle with 
the need for a more community-based approach to 
crofting and to bring people together to make the 
most of the expertise that has been built up over 
the years. I suggested earlier that perhaps there 
should be a special sub-category of debates in 
Parliament for crofting. Peter Peacock‟s comments 

772



26175  13 MAY 2010  26176 
 

 

took us to the heart of the debate when he said 
that 
“absenteeism of itself is not necessarily a problem—it is 
only a problem when it is a problem.” 

That more or less sums up the debate. 

John Scott: Could the same be said of the 
Labour Party? 

Sarah Boyack: It is not just about our views. If 
we went out and talked to crofters, we would get 
the same equivocation. We need to sort 
something, but at the same time we need to be 
careful how we sort it or we may make it worse. 

John Scott: Does not that sum up the dilemma 
that faces the Labour Party, which is that it is only 
a problem when it is a problem? The issue could 
have been addressed in the previous bill. The 
issue must be faced up to—it is only reasonable 
that that should happen. 

Sarah Boyack: I could not disagree more. We 
introduced some valuable provisions in the 
previous bill, which the Parliament passed. We 
removed the bits of the bill on which we could not 
get the right answer at the time. It would have 
been wrong to include in legislation provisions that 
did not have the confidence of the Parliament and, 
crucially, of the crofting communities. That is why 
we need to listen carefully to the commonsense 
comments of the crofting communities. Peter 
Peacock focused on the need for the crofting 
commission to have a strategic plan, with the 
opportunity to bring big benefits. 

Jamie Stone talked about adding the possibility 
of tourism benefits. We must consider crofting 
positively. The bill must be about not just 
protecting what we have, but seeing how the 
crofting communities can develop in the future. 
That is why there is such nervousness about a 
map-based register. Roseanna Cunningham said 
that such a register could cost millions, while Peter 
Peacock said that it could take 40 years to 
complete. There are some mixed-up views on the 
map-based register that we must bottom out 
before we reach the end of stage 2. We cannot 
support something that we think will be manifestly 
complex and massively expensive and which will 
not bring benefits. We are much more in favour of 
the community mapping approach. There is huge 
consensus among members that we need to go 
down that route. John Scott mentioned that the 
SRPBA would be keen to go down that route. 
Landowners and crofters want us to take the issue 
seriously. 

Let us go back to the evidence that was 
presented to the committee on the map-based 
register. On the one hand, the minister told us that 
it is straightforward to adapt the existing 
information technology system and that expertise 

and design processes are already in place. 
Contrast that with the evidence from the Registers 
of Scotland, whose short answer was that an IT 
system could be built anywhere to create the 
register. I am extremely concerned about massive 
expenditure on IT. The legacy of the past 20 years 
is of Governments having real difficulty designing 
new IT systems. Why make such a straightforward 
agenda much more complex? Everyone wants to 
give the crofting communities the chance to 
survive and to support individual crofters. Let us 
not make it worse for them. Let us not create 
something that will be massively bureaucratic and 
expensive, without proven benefits. That is the 
mood among many members. I hope that the 
minister will reflect that—if not when she sums up, 
at least before stage 2. 

As Elaine Murray pointed out, detailed scrutiny 
of the bill is needed. That has not been done even 
at stage 1. Our job at stage 2 will be to examine 
the bill in detail to ensure that we do not make any 
mistakes. Elaine Murray gave us the same 
detailed critique of the trigger process that crofters 
organisations and individual crofters have given, 
and we need to listen to those comments. For a 
start, the election system has to be fair. 

We have a major opportunity that we need to 
get right; if we do not, we will simply throw away 
the hours of consultation, the hours of listening to 
people and the hours of good debate that has 
been had not only in the committee but out and 
about in the crofting communities and in the 
chamber today. Our crofting debates have a 
particular flavour but, as we learned during the 
passage of the Crofting Reform etc (Scotland) Act 
2007, we should take this opportunity to reflect 
and to think really hard about things to ensure that 
we do not put the wrong legislation on the statute 
book. There are good things in the bill and 
Roseanna Cunningham, since becoming minister, 
has already made a number of changes. We need 
to continue the process and end up with a bill that 
we can all sign up to, not something that we are 
divided on. 

11:25 
Roseanna Cunningham: The debate has been 

interesting and I am grateful to members for their 
contributions. Before I respond to a number of 
points that have been raised, I want to say that I 
am pleased that, at least at this stage, we broadly 
agree on the bill‟s principles. There has been 
agreement not only on the need for action to 
tackle absenteeism, neglect and speculation and 
the mechanisms in that respect, but on the need 
for a more democratic and accountable crofting 
commission. 

As for the issue on which there is perhaps most 
disagreement—the crofting register—it is vital for 
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the future of crofting that everybody is clear about 
the land that is held in crofting tenure, what the 
boundaries are and who has an interest in that 
land. That is important not just for the regulation of 
crofting—which, after all, has done without a map-
based register for the past 55 years—but to 
everyone with an interest in crofting and, in 
particular, to the crofter. Why on earth should a 
crofter be faced with the prospect of anyone with 
an interest having the ability to go to the Scottish 
Land Court at any time to question whether their 
holding is a croft, whether they are the tenant of 
the croft and what the boundaries of the croft are? 
A proper crofting register such as the one that we 
are proposing would minimise that risk. 

It has been argued that such a move is 
unnecessary and that everybody knows where the 
boundaries are. I suppose that we should be 
grateful that no one has taken the same view 
about the boundaries of our own homes. In 
Scotland, we have a huge property register that 
has undergone enormous change over the past 
number of decades and is still not yet complete. 
As we will all recognise, these things take time. 
However, the assumption that everyone knows 
where the boundaries are is not borne out in 
practice. It is clearly not the case—if it were, the 
Land Court would not be doing the work that it is 
doing—and, indeed, it is less likely to be the case 
when the men with “the longest and greyest” 
beards, as Simon Fraser called them, pass away. 

My fear is that unless we start putting in place a 
mechanism for recording croft land, knowledge of 
crofting boundaries will be lost and more and more 
crofters will find themselves in the Land Court. In a 
previous existence, I had to deal with title deeds 
that described the boundaries of land in terms of 
the oak tree in the north-west corner and the big 
pile of stones at the other end. I fundamentally 
believe that we cannot continue in that way. 

A number of the points that members made in 
the debate were about wanting more money. I will 
set aside that issue for the moment, because I 
think that there are two sides to it. Sarah Boyack 
suggested that the crofting commission should 
have a direct say in planning; that it, and not the 
keeper of the registers of Scotland, should 
maintain the register; and that there should be a 
change to the franchise. She also seemed to infer 
that she was opposed to equalising the law 
between the tenants and owner-occupiers and 
wanted the current register to be updated with 
maps as a way of resolving certain issues. 

That said, in her closing speech, Ms Boyack 
pertinently pointed out that Parliament passed a 
verdict on certain parts of the 2006 bill, which 
became the 2007 act, and quite rightly removed 
areas on which there was no significant 
agreement. I gently point out to her that one 

proposal that was removed was precisely that the 
current register should be updated and used and 
have maps added. So, by her logic, we should not 
proceed to have another argument about that, 
because it was removed from the previous 
proposals for legislation. There are things that we 
can talk about in Sarah Boyack‟s proposals, 
although I have indicated concerns about some of 
them, such as the proposal to give the commission 
a direct say in planning. There is a debate still to 
be had. 

I watched with interest John Scott‟s 
manoeuvring on the vexed issue of the alternative 
vote. One of his most interesting suggestions was 
the self-survey idea. We will want to explore that 
to find out what opportunities exist to help us do 
what we are doing. 

Liam McArthur clearly believes that the 
Shucksmith report should have been the 
mechanism for kicking into touch proposals for 
crofting legislation. That was certainly the tenor of 
his comments. I gently suggest to him that he 
should take care with that principle in case it 
comes back to bite his party‟s interest in another 
place. Government should not be about trying to 
find easy ways of kicking things into touch, 
although I fear that Liam McArthur might be 
involved in rather more of that in the next few 
years than he would otherwise have wished to be. 
He, too, has concerns about the register and he 
still seems to believe that there is a bottomless pit 
of money. However, I hold out hope, because he 
now has a direct line to the new chancellor in 
Westminster, so he might be able to resolve some 
of our financial concerns and ensure that we have 
as much money as we need to do the things that 
we need to do. 

Peter Peacock disagrees with a map-based 
register. He approached the issue in his usual 
mischievous fashion. He said that he objects to 
charging for regulatory activities that are required 
by law, so I presume that he will propose that we 
remove all fees from planning applications. In fact, 
charging for regulatory activities already happens. 
If we were to take the principled stand that I am 
sure Peter Peacock wants us to assume that he is 
taking, we would have to remove all fees for 
planning applications and other regulatory 
activities. 

Other members made good points. Rob Gibson 
made a particularly interesting point about a wider 
basis for considering the register, which was more 
about land use and, dare I say it, land reform. That 
was a much wider and more philosophical 
argument. Some members have an interest in land 
rental as a potential for tax. On many issues that 
arise if we take that broader and more 
philosophical basis, the register is extraordinarily 
important. It seems to me strange to want to 
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continue to deal with crofting in some kind of old-
fashioned, out-of-date and 19th century way—for 
reasons that are not very clear—when we are now 
in the 21st century. We have to think about what 
that demands and what opportunities it gives us 
through technology and our understanding. 

As always, John Farquhar Munro made some 
interesting comments. I, too, welcome him back to 
the chamber. He said that we do not really need a 
bill at all. Of course, the problem with that 
approach is that it is a recipe for the Taynuilt 
situation arising again and again if we do not do 
something to fix the issue. The Whitbread loophole 
would not be closed, as we need legislation to 
close it. The difficulty with simply not having a bill 
is that the issues that have begun to open up and 
the practices that are not advantageous to crofting 
would never be dealt with. 

There is a real fear among many people that if 
crofting is not addressed in the 21st century, it is 
likely to die out. That will not happen overnight—
nothing does—but the fear of many people, and of 
the Government, is that if we do not address it, it is 
likely gradually to disappear. For all the reasons 
that Sarah Boyack gave in her closing speech, 
which have to do with culture, history and tradition, 
I do not believe that we want crofting to disappear. 
It is therefore important that we address it. 

I thank the committee for all the work that it put 
in at stage 1 to inform this debate. I thank all the 
stakeholders who, through their evidence, helped 
us understand the issues that affect crofting. 
Although I wished occasionally that they could 
reach some kind of unanimous view, I have learnt 
that that will probably never happen. Our 
engagement with the stakeholders and the 
committee will continue from here. Sarah Boyack 
can be certain that I will take up the suggestion 
that we continue to have discussions about how 
we proceed. 

I urge members to reject Labour‟s amendment, 
because it distorts the clear message that I believe 
we should be sending out about tackling all the 
issues that threaten the future of crofting. In my 
view, it is not even particularly accurate, even if it 
is only to reflect Labour‟s position. The Scottish 
Crofting Federation‟s response to the consultation 
on the draft bill stated: 

“The proposal to charge crofters for regulation is [only] 
acceptable in cases where the crofter will financially benefit 
from the transaction—decrofting the house site for 
example.” 

I rather think that that somewhat undermines 
Labour‟s assertion that 
“new charges ... are not supported by crofters”. 

They might not be supported by some crofters, 
but, as we have seen, there is no unanimity in the 
crofting community. 

I have listened to the points that have been 
made today and I will reflect on them in the days 
to come. I have indicated where the Government 
will lodge amendments at stage 2 and I am sure 
that we will continue to discuss ways in which our 
common vision for crofting can be realised. 

I point out, however, that I do not have a magic 
wand for fixing everything overnight—that does 
not happen. I certainly do not have a magic wand 
that prints money—none of us does. However, I 
have no doubt that everyone in this chamber 
wants a bright future for crofting—a future with 
thriving crofting townships and strong communities 
built by a permanent population whose members 
support one another; where croft land is nurtured 
and used to grow fine food or to enhance the 
environment; and where people continue to learn 
the proud crofting heritage and culture that 
enriches our nation. I remain confident that the bill 
will set us off in that direction and that there 
remains the will in the chamber to see it through. 
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Crofting Reform (Scotland) Bill: 
Financial Resolution 

11:38 
The Deputy Presiding Officer (Trish 

Godman): The next item of business is 
consideration of motion S3M-5673, in the name of 
John Swinney, on the financial resolution on the 
Crofting Reform (Scotland) Bill. 

Motion moved, 

That the Parliament, for the purposes of any Act of the 
Scottish Parliament resulting from the Crofting Reform 
(Scotland) Bill, agrees to any increase in expenditure of a 
kind referred to in paragraph 3(b)(iii) of Rule 9.12 of the 
Parliament‟s Standing Orders arising in consequence of the 
Act.—[Roseanna Cunningham.] 

The Deputy Presiding Officer: The question 
on the motion will be put at decision time. I will 
now vacate the chair for two or three seconds. 

11:38 

Meeting suspended. 

776



26271  13 MAY 2010  26272 
 

 

Decision Time 

17:00 
The Presiding Officer (Alex Fergusson): 

There are seven questions to be put as a result of 
today‟s business. 

The first question is, that amendment S3M-
6266.1, in the name of Sarah Boyack, which seeks 
to amend motion S3M-6266, in the name of 
Roseanna Cunningham, on the Crofting Reform 
(Scotland) Bill, be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 
Alexander, Ms Wendy (Paisley North) (Lab) 
Baillie, Jackie (Dumbarton) (Lab) 
Baker, Claire (Mid Scotland and Fife) (Lab) 
Baker, Richard (North East Scotland) (Lab) 
Boyack, Sarah (Edinburgh Central) (Lab) 
Brankin, Rhona (Midlothian) (Lab) 
Brown, Robert (Glasgow) (LD) 
Butler, Bill (Glasgow Anniesland) (Lab) 
Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Curran, Margaret (Glasgow Baillieston) (Lab) 
Eadie, Helen (Dunfermline East) (Lab) 
Ferguson, Patricia (Glasgow Maryhill) (Lab) 
Finnie, Ross (West of Scotland) (LD) 
Foulkes, George (Lothians) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
Godman, Trish (West Renfrewshire) (Lab) 
Gordon, Charlie (Glasgow Cathcart) (Lab) 
Gray, Iain (East Lothian) (Lab) 
Hume, Jim (South of Scotland) (LD) 
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab) 
Kelly, James (Glasgow Rutherglen) (Lab) 
Kerr, Andy (East Kilbride) (Lab) 
Lamont, Johann (Glasgow Pollok) (Lab) 
Livingstone, Marilyn (Kirkcaldy) (Lab) 
Macdonald, Lewis (Aberdeen Central) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Martin, Paul (Glasgow Springburn) (Lab) 
McArthur, Liam (Orkney) (LD) 
McAveety, Mr Frank (Glasgow Shettleston) (Lab) 
McCabe, Tom (Hamilton South) (Lab) 
McConnell, Jack (Motherwell and Wishaw) (Lab) 
McMahon, Michael (Hamilton North and Bellshill) (Lab) 
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
McNulty, Des (Clydebank and Milngavie) (Lab) 
Mulligan, Mary (Linlithgow) (Lab) 
Murray, Elaine (Dumfries) (Lab) 
O‟Donnell, Hugh (Central Scotland) (LD) 
Oldfather, Irene (Cunninghame South) (Lab) 
Park, John (Mid Scotland and Fife) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 
Peattie, Cathy (Falkirk East) (Lab) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) 
(LD) 
Rumbles, Mike (West Aberdeenshire and Kincardine) 
(LD) 

Scott, Tavish (Shetland) (LD) 
Simpson, Dr Richard (Mid Scotland and Fife) (Lab) 
Smith, Elaine (Coatbridge and Chryston) (Lab) 
Smith, Iain (North East Fife) (LD) 
Smith, Margaret (Edinburgh West) (LD) 
Stephen, Nicol (Aberdeen South) (LD) 
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 
Tolson, Jim (Dunfermline West) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 
Whitton, David (Strathkelvin and Bearsden) (Lab) 

Against 
Adam, Brian (Aberdeen North) (SNP) 
Aitken, Bill (Glasgow) (Con) 
Allan, Alasdair (Western Isles) (SNP) 
Brocklebank, Ted (Mid Scotland and Fife) (Con) 
Brown, Gavin (Lothians) (Con) 
Brown, Keith (Ochil) (SNP) 
Brownlee, Derek (South of Scotland) (Con) 
Campbell, Aileen (South of Scotland) (SNP) 
Carlaw, Jackson (West of Scotland) (Con) 
Coffey, Willie (Kilmarnock and Loudoun) (SNP) 
Constance, Angela (Livingston) (SNP) 
Crawford, Bruce (Stirling) (SNP) 
Cunningham, Roseanna (Perth) (SNP) 
Don, Nigel (North East Scotland) (SNP) 
Doris, Bob (Glasgow) (SNP) 
Ewing, Fergus (Inverness East, Nairn and Lochaber) 
(SNP) 
Fabiani, Linda (Central Scotland) (SNP) 
FitzPatrick, Joe (Dundee West) (SNP) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
Gibson, Kenneth (Cunninghame North) (SNP) 
Gibson, Rob (Highlands and Islands) (SNP) 
Goldie, Annabel (West of Scotland) (Con) 
Grahame, Christine (South of Scotland) (SNP) 
Harper, Robin (Lothians) (Green) 
Harvie, Christopher (Mid Scotland and Fife) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Hepburn, Jamie (Central Scotland) (SNP) 
Hyslop, Fiona (Lothians) (SNP) 
Ingram, Adam (South of Scotland) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
Kidd, Bill (Glasgow) (SNP) 
Lamont, John (Roxburgh and Berwickshire) (Con) 
Lochhead, Richard (Moray) (SNP) 
MacAskill, Kenny (Edinburgh East and Musselburgh) 
(SNP) 
Marwick, Tricia (Central Fife) (SNP) 
Mather, Jim (Argyll and Bute) (SNP) 
Matheson, Michael (Falkirk West) (SNP) 
Maxwell, Stewart (West of Scotland) (SNP) 
McGrigor, Jamie (Highlands and Islands) (Con) 
McKelvie, Christina (Central Scotland) (SNP) 
McLaughlin, Anne (Glasgow) (SNP) 
McLetchie, David (Edinburgh Pentlands) (Con) 
McMillan, Stuart (West of Scotland) (SNP) 
Milne, Nanette (North East Scotland) (Con) 
Mitchell, Margaret (Central Scotland) (Con) 
Morgan, Alasdair (South of Scotland) (SNP) 
Neil, Alex (Central Scotland) (SNP) 
Paterson, Gil (West of Scotland) (SNP) 
Robison, Shona (Dundee East) (SNP) 
Russell, Michael (South of Scotland) (SNP) 
Salmond, Alex (Gordon) (SNP) 
Scanlon, Mary (Highlands and Islands) (Con) 
Scott, John (Ayr) (Con) 
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Smith, Elizabeth (Mid Scotland and Fife) (Con) 
Somerville, Shirley-Anne (Lothians) (SNP) 
Stevenson, Stewart (Banff and Buchan) (SNP) 
Sturgeon, Nicola (Glasgow Govan) (SNP) 
Swinney, John (North Tayside) (SNP) 
Thompson, Dave (Highlands and Islands) (SNP) 
Watt, Maureen (North East Scotland) (SNP) 
Welsh, Andrew (Angus) (SNP) 
White, Sandra (Glasgow) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 
Wilson, John (Central Scotland) (SNP) 

The Presiding Officer: The result of the 
division is: For 55, Against 64, Abstentions 0. 

Amendment disagreed to. 
The Presiding Officer: The next question is, 

that motion S3M-6266, in the name of Roseanna 
Cunningham, on the Crofting Reform (Scotland) 
Bill, be agreed to. Are we agreed? 

Members: No. 
The Presiding Officer: There will be a division. 

For 
Adam, Brian (Aberdeen North) (SNP) 
Aitken, Bill (Glasgow) (Con) 
Allan, Alasdair (Western Isles) (SNP) 
Brocklebank, Ted (Mid Scotland and Fife) (Con) 
Brown, Gavin (Lothians) (Con) 
Brown, Keith (Ochil) (SNP) 
Brownlee, Derek (South of Scotland) (Con) 
Campbell, Aileen (South of Scotland) (SNP) 
Carlaw, Jackson (West of Scotland) (Con) 
Coffey, Willie (Kilmarnock and Loudoun) (SNP) 
Constance, Angela (Livingston) (SNP) 
Crawford, Bruce (Stirling) (SNP) 
Cunningham, Roseanna (Perth) (SNP) 
Don, Nigel (North East Scotland) (SNP) 
Doris, Bob (Glasgow) (SNP) 
Ewing, Fergus (Inverness East, Nairn and Lochaber) 
(SNP) 
Fabiani, Linda (Central Scotland) (SNP) 
FitzPatrick, Joe (Dundee West) (SNP) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
Gibson, Kenneth (Cunninghame North) (SNP) 
Gibson, Rob (Highlands and Islands) (SNP) 
Goldie, Annabel (West of Scotland) (Con) 
Grahame, Christine (South of Scotland) (SNP) 
Harper, Robin (Lothians) (Green) 
Harvie, Christopher (Mid Scotland and Fife) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Hepburn, Jamie (Central Scotland) (SNP) 
Hyslop, Fiona (Lothians) (SNP) 
Ingram, Adam (South of Scotland) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
Kidd, Bill (Glasgow) (SNP) 
Lamont, John (Roxburgh and Berwickshire) (Con) 
Lochhead, Richard (Moray) (SNP) 
MacAskill, Kenny (Edinburgh East and Musselburgh) 
(SNP) 
Marwick, Tricia (Central Fife) (SNP) 
Mather, Jim (Argyll and Bute) (SNP) 
Matheson, Michael (Falkirk West) (SNP) 
Maxwell, Stewart (West of Scotland) (SNP) 
McGrigor, Jamie (Highlands and Islands) (Con) 
McKelvie, Christina (Central Scotland) (SNP) 

McLaughlin, Anne (Glasgow) (SNP) 
McLetchie, David (Edinburgh Pentlands) (Con) 
McMillan, Stuart (West of Scotland) (SNP) 
Milne, Nanette (North East Scotland) (Con) 
Mitchell, Margaret (Central Scotland) (Con) 
Morgan, Alasdair (South of Scotland) (SNP) 
Neil, Alex (Central Scotland) (SNP) 
Paterson, Gil (West of Scotland) (SNP) 
Robison, Shona (Dundee East) (SNP) 
Russell, Michael (South of Scotland) (SNP) 
Salmond, Alex (Gordon) (SNP) 
Scanlon, Mary (Highlands and Islands) (Con) 
Scott, John (Ayr) (Con) 
Smith, Elizabeth (Mid Scotland and Fife) (Con) 
Somerville, Shirley-Anne (Lothians) (SNP) 
Stevenson, Stewart (Banff and Buchan) (SNP) 
Sturgeon, Nicola (Glasgow Govan) (SNP) 
Swinney, John (North Tayside) (SNP) 
Thompson, Dave (Highlands and Islands) (SNP) 
Watt, Maureen (North East Scotland) (SNP) 
Welsh, Andrew (Angus) (SNP) 
White, Sandra (Glasgow) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 
Wilson, John (Central Scotland) (SNP) 

Abstentions 
Alexander, Ms Wendy (Paisley North) (Lab) 
Baillie, Jackie (Dumbarton) (Lab) 
Baker, Claire (Mid Scotland and Fife) (Lab) 
Baker, Richard (North East Scotland) (Lab) 
Boyack, Sarah (Edinburgh Central) (Lab) 
Brankin, Rhona (Midlothian) (Lab) 
Brown, Robert (Glasgow) (LD) 
Butler, Bill (Glasgow Anniesland) (Lab) 
Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Curran, Margaret (Glasgow Baillieston) (Lab) 
Eadie, Helen (Dunfermline East) (Lab) 
Ferguson, Patricia (Glasgow Maryhill) (Lab) 
Finnie, Ross (West of Scotland) (LD) 
Foulkes, George (Lothians) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
Godman, Trish (West Renfrewshire) (Lab) 
Gordon, Charlie (Glasgow Cathcart) (Lab) 
Gray, Iain (East Lothian) (Lab) 
Hume, Jim (South of Scotland) (LD) 
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab) 
Kelly, James (Glasgow Rutherglen) (Lab) 
Kerr, Andy (East Kilbride) (Lab) 
Lamont, Johann (Glasgow Pollok) (Lab) 
Livingstone, Marilyn (Kirkcaldy) (Lab) 
Macdonald, Lewis (Aberdeen Central) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Martin, Paul (Glasgow Springburn) (Lab) 
McArthur, Liam (Orkney) (LD) 
McAveety, Mr Frank (Glasgow Shettleston) (Lab) 
McCabe, Tom (Hamilton South) (Lab) 
McConnell, Jack (Motherwell and Wishaw) (Lab) 
McMahon, Michael (Hamilton North and Bellshill) (Lab) 
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
McNulty, Des (Clydebank and Milngavie) (Lab) 
Mulligan, Mary (Linlithgow) (Lab) 
Murray, Elaine (Dumfries) (Lab) 
O‟Donnell, Hugh (Central Scotland) (LD) 
Oldfather, Irene (Cunninghame South) (Lab) 
Park, John (Mid Scotland and Fife) (Lab) 
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Peacock, Peter (Highlands and Islands) (Lab) 
Peattie, Cathy (Falkirk East) (Lab) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) 
(LD) 
Rumbles, Mike (West Aberdeenshire and Kincardine) 
(LD) 
Scott, Tavish (Shetland) (LD) 
Simpson, Dr Richard (Mid Scotland and Fife) (Lab) 
Smith, Elaine (Coatbridge and Chryston) (Lab) 
Smith, Iain (North East Fife) (LD) 
Smith, Margaret (Edinburgh West) (LD) 
Stephen, Nicol (Aberdeen South) (LD) 
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 
Tolson, Jim (Dunfermline West) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 
Whitton, David (Strathkelvin and Bearsden) (Lab) 

The Presiding Officer: The result of the 
division is: For 64, Against 0, Abstentions 55. 

Motion agreed to, 

That the Parliament agrees to the general principles of 
the Crofting Reform (Scotland) Bill. 

The Presiding Officer: The next question is, 
that motion S3M-5673, in the name of John 
Swinney, on the Crofting Reform (Scotland) Bill‟s 
financial resolution, be agreed to. 

Motion agreed to, 
That the Parliament, for the purposes of any Act of the 

Scottish Parliament resulting from the Crofting Reform 
(Scotland) Bill, agrees to any increase in expenditure of a 
kind referred to in paragraph 3(b)(iii) of Rule 9.12 of the 
Parliament‟s Standing Orders arising in consequence of the 
Act. 

 

779



Crofting Reform (Scotland) Bill  
Scottish Government response to SLC Stage 1 Report 

 
You sought a response to the Subordinate Legislation Committee’s Stage 1 report 
on the Crofting Reform (Scotland) Bill prior to the commencement of Stage 2 
proceedings.  I have addressed each of the Committee’s recommendations in turn 
below. 
 
Section 2(2) - power to confer functions on, remove functions from or 
otherwise modify functions of the Crofting Commission 
 
The Committee considers that the power in section 2(2) is unnecessary, given 
the proposed power in section 10(1) of the Public Services Reform (Scotland) 
Bill, and recommends that the Scottish Government should reconsider the 
need for this power. 
 
The Committee recommends that, in the event that the power under section 
2(2) is retained in the Bill, any orders under section 2(2) (new section 2A(1) of 
the 1993 Act) should be subject to super-affirmative procedure, requiring a 
proposed draft order to be laid before the Parliament together with the relevant 
explanatory document for a prescribed period. This would permit public 
consultation on the terms of the proposed order prior to the Scottish Ministers 
presenting a draft order in final form to the Parliament for approval.  The 
Committee recommends that Ministers should also be required to consider 
comments received and provide an explanation to the Parliament as to the 
extent to which such comments have been addressed in the final order. 
 
The Order-making power in section 14(1) of the Public Services Reform (Scotland) 
Act 2010 are for the general purposes of improving the exercise of public functions 
and for removing or reducing burdens in existing legislation.  By contrast, the power 
in section 2(2) of the Crofting Reform (Scotland) Bill is a specific power for Ministers 
to confer, remove or otherwise modify functions of the Crofting Commission to 
ensure that the Commission carry out their functions efficiently and effectively.  This 
is a narrower power for a specific purpose,.  Furthermore, the exercise of this power 
is limited as the Scottish Ministers may only use it where they consider that it is 
appropriate in order to ensure that the Commission can carry out their functions 
efficiently and effectively.   
 
The Government considers that the affirmative procedure provides the appropriate 
degree of Parliamentary scrutiny given the more limited nature of this power.  
Therefore, the Government does not propose to bring forward any amendments to 
this section in Stage 2.   
 
Section 15(5) – power to prescribe circumstances when there is to be no 
entitlement to indemnity from the Keeper in relation to the Crofting Register 
 
The Committee therefore— 
 
 suggests to the lead committee that it pursue the issue of specification in 

the Bill of those circumstances which have already been identified by the 
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Scottish Government as circumstances in which there is to be no 
entitlement to indemnity; 

 
 accepts the need for a power to provide for additional circumstances in 

which there is to be no entitlement to an indemnity; 
 
 notes the Scottish Government’s commitment to review the effect of the 

exercise of the power and to consider whether affirmative procedure may 
be more appropriate; 

 
 recommends that the power should be made subject to affirmative 

procedure since it is concerned with substantive rights. 
 
The Government has reconsidered the provisions in the Bill relating to indemnity and 
will be bringing forward an amendment at Stage 2 to remove this power.  The only 
circumstances in which there will be an entitlement to indemnity will be set out on the 
face of the Bill.   
 
Section 16(1) – power to make rules for the Crofting Register 
 
The Committee recommends that, if it is intended that the exercise of the 
power in paragraph (e) is to be restricted to matters which are administrative 
or procedural in nature concerning the operation of the Crofting Register, the 
Scottish Government should amend the power to express it in terms which 
limit its exercise to this extent.  The Committee notes that, at present, the 
power appears to extend to other matters within Part 2 such as ranking and 
appeals which are substantive in nature. 
 
The Government is content with the current drafting of the power under section 16(1) 
of the Bill, which it considers is necessary to ensure the effective operation of the 
Crofting Register. It does not consider that expressly limiting the use of rules to 
administrative or procedural matters to be helpful in achieving this aim. 
 
The Government does not consider that the rules to be made under this delegated 
power will address the matter of appeals to the Scottish Land Court by a person 
aggrieved by an act or omission of the Keeper of the Registers of Scotland (which is 
set out on the face of the Bill in section 17 – a Stage 2 amendment is proposed to 
replace reference to the Lands Tribunal for Scotland with the Land Court) 
 
Schedule 1, Paragraph 2(2)(d) – Power for the Crofting Commission to charge 
in respect of its functions 
 
The Committee finds the proposed power acceptable in principle and that it is 
subject to negative procedure.  However, the Committee draws to the attention 
of the lead committee the absence of any requirement on the Scottish 
Ministers to consult in advance of the exercise of the power. 
 
The Government has indicated in its response to the Rural Affairs and Environment 
Committee’s Stage 1 Report that such a power would be used to charge for the 
processing of regulatory applications where the individual is the principal beneficiary 
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rather than the wider crofting community, and that the charge should represent a 
percentage of the overall cost to the public of processing that application.  There are 
many similar powers to prescribe fees that do not include an obligation to consult.  
For example, the Scottish Ministers are not obliged to consult before setting the fees 
in respect of the Registers of Scotland. 
 
Schedule 1, Paragraph 7(1) – power to make provisions for the election of 
members to the Commission 
 
The Committee suggests to the lead committee that it considers whether key 
elements of the system for elections (including franchise) should be set out in 
the Bill, leaving more administrative matters to be addressed in secondary 
rather than primary legislation.  The Committee reports that, in the absence of 
an express power to create offences in primary legislation, the Scottish 
Ministers will not be able to create offences in respect of elections under the 
power in schedule 1, paragraph 7(1). 
 
The Government considers that subordinate legislation is more appropriate for the 
kind of detail required to support crofting elections. Making detailed provision for the 
elections in subordinate legislation rather than in primary legislation will provide 
greater flexibility to change the election system, if required in light of experience.  
The Rural Affairs and Environment Committee have suggested that the Government 
might consider expanding the franchise but having such details set out in primary 
legislation may prevent such changes from taking place in future.  The Government 
has agreed to consult on the draft Regulations before laying before the Parliament 
and they will be subject to the affirmative procedure in order to ensure a higher level 
of scrutiny. It considers that this approach provides the necessary flexibility whilst 
ensuring appropriate Parliamentary scrutiny.  
 
The Government will bring forward an amendment at Stage 2 to enable the creation 
of offences in respect of elections in regulations to be made under this power. 
 
Section 32(1) – power to make modifications of enactments relating to crofting, 
or otherwise in connection with the consolidation of the law on crofting 
 
The Committee recommends that Part 5 of the Bill should be amended to 
remove the power of the Scottish Ministers to make pre-consolidation 
modifications of enactments relating to crofting by order. 
 
The Scottish Government considers that a special case can be made for the power 
in the Bill to make modifications of enactments in relation to crofting in connection 
with the consolidation of law on crofting.  Crofting law is widely regarded to be 
complex and cumbersome and this view was reiterated during the Government’s 
consultation on the Bill. 
 
The power is limited insofar as such modifications must be facilitate or be desirable 
in respect of the consolidation crofting law, which in itself is simply a restatement of 
existing law and does not allow for changes in the policy intentions behind the law. 
An example of where this power would be beneficial is to bring a greater degree of 
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uniformity to complex procedures relating to decision making. Without this provision 
any consolidation could not resolve such gaps or inconsistencies. 
 
Some of the arguments made against the power included in the Interpretation and 
Legislative Reform (Scotland) Bill do not really arise in relation to the consolidation of 
crofting law.  For example, concern that it might be applied to sensitive areas of law 
where substantive policy changes should not be fast-tracked and concerns about 
possible difficulties relating to control of process where there is also a Westminster 
Bill dealing with the same areas are not relevant to crofting legislation.     
 
Moreover, any order made under this power would be subject to the affirmative 
procedure, which the Government considers would be the most appropriate level of 
Parliamentary scrutiny for this power. In addition to the Parliament having the power 
to approve or reject any draft Order, it would also be able to amend any 
consolidating Bill (which will incorporate the amendments made by such an Order).  
The effect of this is to afford the Parliament more than one opportunity for scrutiny. 
 
Removing this power from the Crofting Reform (Scotland) Bill would result in a far 
more limited consolidation of crofting law and would frustrate a widely supported 
effort to replace, simplify and clarify the accumulated laws that set the framework for 
crofting today. 
 
I hope that this letter is helpful in setting out the Government’s response to the 
Subordinate Legislation Committee’s Stage 1 report ahead of Stage 2 of the Crofting 
Reform (Scotland) Bill.  
 
Iain Dewar 
Crofting Bill Team Leader 
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Crofting Reform (Scotland) Bill 
 

1st Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Section 1  
Section 2  

Sections 3 to 24 
Schedule 2 
Long Title 

Schedule 1 
Sections 25 to 31 
Sections 32 to 35 
Sections 36 to 37 

 
  

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Schedule 1 

Elaine Murray 
Supported by: John Farquhar Munro 
 

51 In schedule 1, page 33, leave out lines 9 and 10 

Peter Peacock 
 

52 In schedule 1, page 33, leave out lines 24 and 25 

Peter Peacock 
 

53* In schedule 1, page 33, line 24, leave out from <, in> to the end of line 25 and insert <in respect 
of any of their functions to regulate crofting, with the approval of Scottish Ministers and 
following consultation with crofters as to the principle and scale of such charges. 

(3) The charges referred to in paragraph 2(2)(d) may only be applied by 
regulations.> 

Liam McArthur 
 

54 In schedule 1, page 34, leave out lines 1 and 2 and insert— 

<(  ) Members of the Commission must nominate from among their own number a 
chair of the Commission (the “convener”). 

(  ) Appointment of the Commission’s nominee as convener is subject to the 
approval of the Scottish Ministers.>  

Peter Peacock 
 

55 In schedule 1, page 34, line 2, at end insert— 

<(  ) The Scottish Ministers may delegate to the Commission the duty to select a 
member to chair the Commission.> 

SP Bill 35-ML1  Session 3 (2010) 
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John Scott 
 

64 In schedule 1, page 34, line 15, at end insert— 

<(  ) that at least one person appointed represents landlords’ interests> 

Liam McArthur 
 

56 In schedule 1, page 35, leave out line 28 

Roseanna Cunningham 
 

2 In schedule 1, page 35, line 30, at end insert— 

<(  ) offences relating to such elections;> 

Karen Gillon 
 

57 In schedule 1, page 35, line 33, at beginning insert <subject to sub-paragraph (4),> 

Karen Gillon 
 

58 In schedule 1, page 36, line 1, at beginning insert <subject to sub-paragraph (3),> 

Karen Gillon 
 

59 In schedule 1, page 36, line 9, at end insert— 

<(3) A person is entitled to stand for election as a member of the Commission 
provided that the person— 

(a) is aged 16 or older; and 

(b) has been nominated by a person eligible to vote under sub-paragraph 
(2)(e).> 

Karen Gillon 
 

60 In schedule 1, page 36, line 9, at end insert— 

<(4) A person who is the— 

(a) spouse; 

(b) civil partner; or 

(c) cohabitant 

of a registered crofter eligible to vote in such elections is also eligible to vote. 

(5) In sub-paragraph (4), “cohabitant” means a member of a couple consisting 
of— 

(a)  a man and a woman who are living together as if they were husband an 
wife; or 

(b)  two persons of the same sex who are living together as if they were civil 
partners.> 
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Liam McArthur 
 

61 In schedule 1, page 36, line 9, at end insert— 

<(  ) The regulations under sub-paragraph (1) must provide that such elections will 
be conducted on an alternative vote voting system.> 

Liam McArthur 
 

62 In schedule 1, page 36, line 9, at end insert— 

<(  ) Before making regulations under sub-paragraph (1), the Scottish Ministers 
must consult such persons or bodies as they think appropriate on— 

(a) the constituency boundaries to be used; and 

(b) the persons who are eligible to vote, 

in such elections. 

Elaine Murray 
 

63 In schedule 1, page 39, line 26, at end insert— 

<(  ) The Commission must, before exercising their powers under sub-paragraph 
(1), publish details of— 

(a) the methods to be used for the appointment of assessors; and 

(b) the role to be undertaken by assessors. 

(  ) In exercising their powers under sub-paragraph (1), the Commission must— 

(a) provide information to crofting communities about— 

(i) the appointment of assessors; and  

(ii) the roles that assessors perform; and 

(b) keep under review— 

(i) the methods to be used for the appointment of assessors; and 

(ii) the role to be undertaken by assessors.> 

Section 2 

Peter Peacock 
 

65 In section 2, page 1, line 23, at end insert— 

<(  ) developing crofting;> 

Karen Gillon 
 

66 In section 2, page 1, line 24, at end insert— 

<(  ) supporting population retention in crofting communities;> 

Karen Gillon 
 

67 In section 2, page 2, line 2, at end insert— 
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<(  ) In exercising their functions under subsection (2), the Commission must have 
regard to the impact of changes to the overall area of land held in crofting 
tenure on the sustainability of crofting.”.> 

John Scott 
 

68 In section 2, page 3, line 2, at end insert— 

<(  ) representatives of crofting landowners and crofters;>  

After section 2 

Elaine Murray 
 

69 After section 2, insert— 

<Particular duties of the Commission: local development plans 

In section 2 of the 1993 Act (particular powers and duties of the Commission), after 
subsection (3), insert— 

“(3A) The Commission must, in so far as is reasonable when providing views to a 
planning authority by virtue of section 17(4)(a), 18(1)(d) or 21(3)(a) of the 
Town and Country Planning (Scotland) Act 1997 (c.8), act in the way best 
calculated to protect inbye land from development. 

(3B) In subsection (3B), “inbye land” means that part of a croft not comprising the 
hill and rough grazings, the bulk of which is used for arable and grassland 
production.”.> 

Elaine Murray 
 

70 After section 2, insert— 

<Particular duties of the Commission: planning applications 

In section 2 of the 1993 Act (particular powers and duties of the Commission), after 
subsection (3) insert— 

“(3C) The Commission must, after being notified of an application for planning 
permission by a planning authority under section 38(3A) of the Town and 
Country Planning (Scotland) Act 1997 (c.8), either— 

(a) submit views on the application to the planning authority; or 

(b) notify the planning authority that they do not intend to submit any such 
views.”.> 

Before section 25 

Alasdair Allan 
 

1 Before section 25, insert— 

<Limitation on crofter’s ability to nominate disponee 

 In section 13 of the 1993 Act (authorisation of the Land Court of acquisition of croft 
land), after subsection (1) insert— 
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“(1A) For the purposes of subsection (1)(a), only a member of the crofter’s family 
may be the crofter’s nominee.”.> 

Peter Peacock 
 

71 Before section 25, insert— 

<Assignation of croft 

 After subsection (4) of section 8 of the 1993 Act (assignation of croft) insert— 

“(4A) In considering an assignation by a crofter to a member of his family, the 
Commission shall not withhold consent on the grounds that the family member 
is not ordinarily resident on, or within 32 kilometres of, the croft.”.> 

Section 25 

Peter Peacock 
 

72 Leave out section 25 

Section 28 

Roseanna Cunningham 
 

3 In section 28, page 27, leave out lines 12 to 19 and insert— 

<“(5ZA) No more than three proposals may be submitted to the Commission in response 
to a notice given under subsection (5). 

(5ZB) Where a proposal for letting the croft is submitted to the Commission in 
response to a notice given under subsection (5), they must approve or reject the 
proposal— 

(a) in a case where the croft is declared vacant under section 11(8), within 
the period of five months beginning with the day on which the notice 
under section 11(8)(a) is given; or 

(b) in any other case, within the period of three months beginning with the 
day on which the notice under subsection (5) was given. 

(5ZC) The Commission must (as soon as is reasonably practicable) proceed in 
accordance with subsections (5B) and (5C) if— 

(a) no proposals for letting the croft are submitted by the landlord before the 
expiry of the period of two months mentioned in subsection (5);  

(b) the landlord has submitted one or two proposals for letting the croft 
within the period of two months mentioned in subsection (5) and— 

(i) all such proposals are rejected by the Commission; and 

(ii) the period of two months mentioned in subsection (5) has expired; 
or 

(c) the landlord has submitted three proposals for letting the croft (within the 
period of two months mentioned in subsection (5)) and the Commission 
has rejected all three.”.> 
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Roseanna Cunningham 
 

4 In section 28, page 27, leave out lines 21 to 28 and insert— 

<“(5A) Where a croft is declared vacant under section 11(8), the Commission must (as 
soon as is reasonably practicable) proceed in accordance with subsections (5B) 
and (5C) if— 

(a) no proposals for letting the croft are submitted by the landlord before the 
expiry of the period of four months mentioned in section 11(8)(a);  

(b) the landlord has submitted one or two proposals for letting the croft 
within the period of four months mentioned in section 11(8)(a) and— 

(i) all such proposals are rejected by the Commission; and 

(ii) the period of four months mentioned in section 11(8)(a) has 
expired; or 

(c) the landlord has submitted three proposals for letting the croft (within the 
period of four months mentioned in section 11(8)(a)) and the 
Commission has rejected all three.”.> 

Section 30 

Roseanna Cunningham 
 

5 In section 30, page 28, line 10, at end insert— 

<(  ) Where a croft such as is mentioned in subsection (2) is an unregistered croft, 
the Commission— 

(a) must not make a direction under subsection (3) unless an application for 
first registration of the croft is submitted before the expiry of the period 
of 6 months beginning with the date on which the application for the 
direction is made; 

(b) need not, during that 6 month period, consider the application for the 
direction until an application for first registration of the croft is 
submitted.> 

Roseanna Cunningham 
 

6 In section 30, page 28, line 16, after <direction> insert <in relation to an unregistered croft or a 
first registered croft> 

Roseanna Cunningham 
 

7 In section 30, page 28, line 19 at end insert— 

<(  ) Where the Commission make a direction in relation to a registered croft (other 
than a first registered croft)— 

(a) the direction expires at the end of the period of 3 months beginning with 
the date on which the direction is made unless an application for 
registration of the enlargement of the croft is submitted by virtue of 
section 5 of the 2010 Act before the expiry of that period;  

(b) the enlargement takes effect on the date of registration.> 
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After section 30 

Roseanna Cunningham 
 

8 After section 30, insert— 

<Enlargement of common grazings 

For section 51 of the 1993 Act (enlargement of common grazings) substitute— 

“51 Enlargement of common grazings 

(1) This section applies where— 

(a) an owner of land to which this Act does not apply agrees to grant rights 
in any pasture or grazing land to the crofters sharing in a common 
grazing; and 

(b) the owner and the crofters agree that such land will form part of the 
common grazing. 

(2) The owner and the crofters may apply jointly to the Commission for a direction 
that the land is to form part of the common grazing. 

(3) The Commission may make a direction if they are satisfied that the 
enlargement of the common grazing would be of benefit to the common 
grazing or the crofters sharing in it. 

(4) Where the Commission make a direction in relation to an unregistered 
common grazing, the land forms part of the common grazing from the later 
of— 

(a) the date of the direction; or  

(b) the date on which the rights mentioned in subsection (1)(a) are first 
exercisable. 

(5) Where the Commission make a direction in relation to a registered common 
grazing— 

(a) the direction expires at the end of the period of 3 months beginning with 
the date on which the direction is made unless an application for 
registration of the enlargement of the common grazing is submitted by 
virtue of section (Registration of events affecting registered common 
grazings) of the 2010 Act before the expiry of that period; 

(b) the enlargement takes effect on the date of registration.”.> 

Section 31 

Roseanna Cunningham 
 

9 In section 31, page 28, line 25, at end insert— 

<(  ) At the beginning of subsection (3) insert “Subject to subsection (5B),”.> 

Roseanna Cunningham 
 

10 In section 31, page 28, line 34, at end insert— 
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<(5B) Where the application is an application for consent to divide a croft under 
section 9 made by an executor under section 10(4A)— 

(a) subsections (3) to (5A); 

(b) in subsection (6), the words “When those 28 days have elapsed”; 

(c) in subsection (12A), paragraph (b); and 

(d) subsections (16) and (17), 

 do not apply.> 

Roseanna Cunningham 
 

11 In section 31, page 28, line 36, after <must> insert <, subject to subsection (6A),>  

Roseanna Cunningham 
 

12 In section 31, page 29, line 3, at end insert— 

<(  ) After subsection (6) insert— 

“(6A) Where— 

(a) the application for consent to divide the croft is made by an executor 
under section 10(4A); and 

(b) it relates to a bequest of the tenancy of the part of the croft comprising 
the site of the dwelling-house on or pertaining to the croft to one natural 
person and the tenancy of the remaining part to one other such person, 

 the Commission must grant the application (whether or not subject to 
conditions).”.> 

Roseanna Cunningham 
 

13 In section 31, page 29, line 9, leave out <16> and insert <32> 

Roseanna Cunningham 
 

14 In section 31, page 29, line 11, leave out <5(7)> and insert <5C(4)> 

Roseanna Cunningham 
 

15 In section 31, page 30, line 19, leave out <Subsections> and insert <Subject to subsection (5), 
subsections> 

Roseanna Cunningham 
 

16 In section 31, page 30, line 21, at end insert— 

<(5) Where the original applicant is an executor who applied under section 10(4A) 
for consent to divide a croft under section 9, subsections (3) to (5A), (16) and 
(17) do not apply.> 
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After section 31 

Roseanna Cunningham 
 

17 After section 31, insert— 

<Succession to crofts 

Bequest of crofts 

(1) Section 10 of the 1993 Act (bequest of croft) is amended as follows. 

(2) In subsection (1), for the words from “bequeath” to the end substitute— 

“(a) bequeath the tenancy of the whole of the crofter’s croft to any one 
natural person; or 

(b) bequeath the tenancy of that croft to two or more natural persons 
provided that— 

(i) each person would come into the place of the crofter in relation to 
the tenancy of part of the croft; and 

(ii) no part of the croft would, were all the bequests accepted, be 
untenanted.”. 

(3) For subsection (2) substitute— 

“(2) A person to whom the tenancy of a croft (or of part of a croft) is bequeathed (in 
this section, the “legatee”) must, if the legatee accepts the bequest— 

(a) give notice of the bequest to the landlord; and 

(b) send a copy of the notice to the Commission, 

 before the end of the period of 12 months beginning with the death of the 
crofter.”. 

(4) For subsections (2B) to (4D) substitute— 

“(3) The bequest is null and void if— 

(a) in the case of a bequest such as is mentioned in subsection (1)(a), no 
notice is given (and no copy sent) in accordance with subsection (2) or 
(2A); 

(b) in the case of a bequest such as is mentioned in subsection (1)(b), any 
legatee fails to give notice (and send a copy) in accordance with 
subsection (2) or (2A). 

(4) Where, in the case of a bequest as is mentioned in subsection (1)(a), notice is 
given (and a copy sent) in accordance with subsection (2) or (2A), the legatee 
comes into the place of the deceased crofter (as from the date of death of that 
crofter) on the relevant date of registration. 

(4A) Where— 

(a) a crofter bequeaths the tenancy of a croft as mentioned in subsection 
(1)(b); and 

(b) each legatee gives notice (and sends a copy) in accordance with 
subsection (2) or (2A), 
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 the deceased crofter’s executor must apply to the Commission for consent 
under section 9 to divide the croft accordingly. 

(4B) Where the Commission give their consent to the division of the croft under 
section 9, each legatee comes into the place of the deceased crofter in relation 
to that legatee’s new croft (as from the date of death of that crofter) on the 
relevant date. 

(4C) The bequest is null and void if— 

(a) the Commission do not give their consent to the division of the croft 
under section 9; or 

(b) such consent is given but an application for registration of the division is 
not made in accordance with subsection (3)(a) of that section.”. 

(5) In subsection (4E)— 

(a) at the beginning insert “Subject to subsection (4EA),”; and 

(b) for “(2B), (4A) or, as the case may be, (4D)” substitute “(4) or, as the case may 
be, (4B)”. 

(6) After that subsection insert— 

“(4EA) Where, as a result of the Commission giving their consent to the division of the 
croft under section 9, two or more legatees come into the place of the deceased 
crofter, those legatees are jointly and severally liable for— 

(a) the debts mentioned in subsection (4E)(a); and 

(b) any expenses mentioned in subsection (4E)(b).”. 

(7) After subsection (6) insert— 

“(7) In subsection (4), the “relevant date of registration” is— 

(a) where the croft was unregistered, the date of registration in relation to 
the application for registration of the croft by virtue of section 4(3)(e) of 
the 2010 Act; 

(b) where the croft was registered, the date of registration in relation to the 
application for registration of the notice by virtue of section 5(2)(e) of 
that Act. 

(8) In subsection (4B)— 

 “legatee’s new croft” means the new croft, formed by division under 
section 9, which corresponds to the part of the original croft bequeathed 
to the legatee (“division”, “new croft” and “original croft” being 
construed in accordance with section 9(6)); 

 “relevant date” means— 

(a) where the croft was unregistered, the date the Keeper of the 
Registers of Scotland receives notification of the Commission’s 
consent to divide the croft by virtue of section 9(3D) of the 2010 
Act; 

(b) where the croft was registered, the date of registration in relation 
to the application for registration of the division by virtue of 
section 5(2)(d)(i) of that Act.”.> 
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Roseanna Cunningham 
 

18 After section 31, insert— 

<Appeals 

Appeals: procedure 

(1) In the 1993 Act— 

(a) in section 25(8) (provisions supplementary to section 24(3)), the words “by way 
of stated case” are repealed; 

(b) in section 38A(1) (appeal to Land Court: special provision as respects 
reorganisation schemes), the words “by way of stated case” are repealed; 

(c) in section 52A(2)(a) (appeal to the Land Court: general), the words “by way of 
stated case,” are repealed. 

(2) In section 52A of that Act (appeal to the Land Court: general), after subsection (4) 
insert— 

“(4A) The Commission may be a party to any appeal to the Land Court under this 
Act or in any proceedings on a question coming before that Court on an 
application under section 53(1) of this Act.”.> 

Section 20 

Roseanna Cunningham 
 

19 In section 20, page 15, line 3, leave out <16> and insert <32> 

Roseanna Cunningham 
 

20 In section 20, page 15, line 11, leave out <5(7)> and insert <5C(4)> 

Roseanna Cunningham 
 

21 In section 20, page 15, line 13, after <such> insert <purposeful> 

Roseanna Cunningham 
 

22 In section 20, page 15, leave out lines 30 to 32   

Roseanna Cunningham 
 

23 In section 20, page 15, line 35, at end insert— 

<5C Crofters: duty to cultivate and maintain 

(1) A crofter must comply with each of the duties set out in subsection (2). 

(2) Those duties are that the crofter—  

(a) must— 

(i) cultivate the croft; or 

(ii) put it to another purposeful use,  

 so that every part of the croft is cultivated or put to such use;  
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(b) must keep the croft in a fit state for cultivation (except in so far as the 
use of the croft for another purposeful use is incompatible with the croft 
being kept in such a state).  

(3) Without prejudice to the generality of paragraph (b) of subsection (2), in 
determining whether that paragraph is complied with regard is to be had to 
whether appropriate measures (which may include the provision of drainage) 
are routinely undertaken, where requisite and practicable, to control or 
eradicate vermin, bracken, whins, broom, rushes, iris and harmful weeds. 

(4) A crofter may only put the croft to a use mentioned in subsection (2)(a)(ii) if— 

(a) the landlord has consented to the use (unconditionally or subject to 
conditions acceptable to the crofter); or 

(b) the Commission have consented to the use.  

(5) But a crofter may not apply to the Commission for consent under subsection 
(4)(b) until (the earlier of)— 

(a) the landlord has refused consent (or granted consent subject to conditions 
unacceptable to the crofter); or 

(b) the period of 28 days, commencing with the date on which the request 
for the consent of the landlord was made, has expired.  

(6) The Commission must, on receipt of such an application for consent— 

(a) consult, as regards the proposed purposeful use, the landlord and the 
members of the crofting community in the locality of the land; and 

(b) if the proposed purposeful use— 

(i) constitutes a change for which planning permission is required; or 

(ii) by virtue of any enactment (other than this Act) requires any other 
permission or approval,  

 require it to be shown that the permission or approval has been given. 

(7) The Commission must decide the application within 28 days after receiving it; 
and if they give their consent may impose such conditions as they think fit. 

(8) In this Act— 

 “cultivate” includes the use of a croft for horticulture or for any purpose 
of husbandry, including the keeping or breeding of livestock, poultry or 
bees, the growing of fruit, vegetables and the like and the planting of 
trees and use of the land as woodlands; 

 “purposeful use” means any planned and managed use which does not 
adversely affect— 

(a) the croft;  

(b) the public interest; 

(c) the interests of the landlord or (if different) the owner; or  

(d) the use of adjacent land.”.> 
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Section 21 

Roseanna Cunningham 
 

24 In section 21, page 16, line 20, leave out <16> and insert <32> 

Roseanna Cunningham 
 

25 In section 21, page 17, line 5, at end insert— 

<(  ) Without prejudice to the generality of paragraph (d) of subsection (2), in 
determining whether that paragraph is complied with regard is to be had to 
whether appropriate measures (which may include the provision of drainage) 
are routinely undertaken, where requisite and practicable, to control or 
eradicate vermin, bracken, whins, broom, rushes, iris and harmful weeds.> 

 

Roseanna Cunningham 
 

26 In section 21, page 17, leave out lines 19 to 21 

Section 22 

Roseanna Cunningham 
 

27 In section 22, page 18, line 11, leave out <16> and insert <32> 

Roseanna Cunningham 
 

28 In section 22, page 18, line 16, leave out <16> and insert <32> 

Section 23 

Roseanna Cunningham 
 

29 In section 23, page 19, leave out lines 10 and 11 and insert <any of the duties mentioned in 
section 5AA, 5B or 5C;> 

Roseanna Cunningham 
 

30 In section 23, page 19, leave out lines 13 and 14 and insert <any of the duties mentioned in 
section 19C(2).> 

Roseanna Cunningham 
 

31 In section 23, page 19, leave out lines 16 to 19 

Roseanna Cunningham 
 

32 In section 23, page 20, line 4, leave out <one or more of the undertakings mentioned in section 
26D> and insert <an undertaking to comply with the duty before the expiry of such period as the 
Commission consider reasonable> 
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Roseanna Cunningham 
 

33 In section 23, page 20, leave out lines 21 to 32 

Roseanna Cunningham 
 

34 In section 23, page 23, leave out lines 6 to 13 and insert— 

<(2) No more than three proposals for letting the croft may be submitted in response 
to a direction given under subsection (1).   

(2A) Where a proposal for letting the croft is submitted to the Commission in 
response to a direction given under subsection (1), they must approve or reject 
the proposal within the period of 8 weeks beginning with the day on which the 
direction was given.  

(2B) The Commission must (as soon as is reasonably practicable) proceed in 
accordance with subsections (3) and (4) if— 

(a) no proposals for letting the croft are submitted by the owner-occupier 
crofter before the expiry of the period mentioned in subsection (1); 

(b) the owner-occupier crofter has submitted one or two proposals for letting 
the croft within the period mentioned in subsection (1) and— 

(i) all such proposals are rejected by the Commission; and 

(ii) the period mentioned in subsection (1) has expired; or 

(c) the owner-occupier crofter has submitted three proposals for letting the 
croft (within the period mentioned in subsection (1)) and the 
Commission has rejected all three.> 

Roseanna Cunningham 
 

35 In section 23, page 23, line 35, leave out <is to be made by way of stated case and> 

Roseanna Cunningham 
 

36 In section 23, page 23, line 36, leave out <21> and insert <42> 

Before section 32 

Karen Gillon 
 

73 Before section 32, insert— 

<Duty to report to the Scottish Parliament 

(1) The Scottish Ministers must lay before the Scottish Parliament, once every four years, a 
report on— 

(a) the economic condition of crofting; and  

(b) the measures taken to support crofting by— 

(i) the Scottish Government; and 

(ii) the Commission, 

 during the reporting period. 
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(2) The first such report must be laid before the Scottish Parliament within one year of this 
section coming into force.>  

Liam McArthur 
 

74 Before section 32, insert— 

<Presumption against development of certain croft land 

(1) The Scottish Ministers must, within 12 months of the Bill for this Act receiving Royal 
Assent, revise any statement of their policy on nationally important land use matters so 
that it makes the provision mentioned in subsection (2). 

(2) That provision is–– 

(a) provision establishing a presumption against the development of inbye land; 

(b) provision requiring any application for planning permission in relation to such 
land to demonstrate–– 

(i) that the development is for an essential purpose or to meet an established 
need where no other site is available; or 

(ii) why the development or use of land proposed in the application cannot be 
carried out on common grazing land; 

(c) such further provision as the Scottish Ministers consider necessary or expedient to 
supplement the presumption mentioned in paragraph (a). 

(3) In subsection (2), “inbye land” means that part of a croft not comprising the hill and 
rough grazings, the bulk of which is used for arable and grassland production.> 

Schedule 2 

Roseanna Cunningham 
 

37 In schedule 2, page 42, leave out lines 12 to 22 and insert— 

<(  ) in subsection (2A)— 

(i) paragraph (a) and the word “and” immediately following it are repealed; 
and 

(ii) in paragraph (b), for the words from “other” to “subsection)”, substitute 
“lease (other than the lease of a croft within the meaning of section 3(1) of 
the Crofters (Scotland) Act 1993 (c.44))”; 

(  ) in subsection (3)(b)— 

(i) at the beginning insert “subject to subsection (3A)”; and 

(ii) sub-paragraph (ib) is repealed; and 

(  ) after subsection (3) insert— 

“(3A) In the case of an interest in an agricultural lease which is a lease of a croft 
within the meaning of section 3(1) of the Crofters (Scotland) Act 1993 (c.44), 
the period for the purposes of subsection (3)(b) is 24 months.”.> 

Peter Peacock 
 

75 In schedule 2, page 42, leave out line 32 

 15

798



Roseanna Cunningham 
 

38 In schedule 2, page 42, line 36, at end insert— 

<(  ) In section 5 (the statutory conditions), subsections (1A), (2A), (2B) and (7) to (10) are 
repealed.> 

Roseanna Cunningham 
 

39 In schedule 2, page 43, leave out lines 10 to 18 

Roseanna Cunningham 
 

40 In schedule 2, page 43, line 19, at end insert— 

<(  ) In section 21A (reversion of resumed land), subsection (3) is repealed.> 

Roseanna Cunningham 
 

41 In schedule 2, page 44, line 5, leave out <the duty mentioned in section 5B(1)> and insert <any 
duty mentioned in section 5B or 5C> 

Roseanna Cunningham 
 

42 In schedule 2, page 44, line 7, at end insert— 

<(  ) In section 30 (compensation to crofter for improvements)— 

(a) in subsection (6A)(a), for “paragraph 3(b) of Schedule 2 to” substitute “section 
5C(2)(a)(ii) of”; and  

(b) in subsection (6B), for “5(7)(a)” substitute “5C(4)(a)”.> 

Roseanna Cunningham 
 

43 In schedule 2, page 44, line 7, at end insert— 

<(  ) In section 31(1)(a) (permanent improvements made on crofts for purposes of subsidiary 
or auxiliary occupations), for “paragraph 3 of Schedule 2 to” substitute “section 
5C(2)(a)(ii) of”.> 

Roseanna Cunningham 
 

44 In schedule 2, page 44, line 20, leave out <, the following are repealed> 

Roseanna Cunningham 
 

45 In schedule 2, page 44, line 21, leave out <(5)(a)> and insert <(5) is repealed> 

Roseanna Cunningham 
 

46 In schedule 2, page 44, line 21, at end insert— 

<(  ) in subsection (6), the words “10(4B),” are repealed;> 

Roseanna Cunningham 
 

47 In schedule 2, page 44, line 22, after <(7)> insert <is repealed> 
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Peter Peacock 
 

76 In schedule 2, page 44, line 36, leave out <paragraph> and insert <paragraphs 2(3) and> 

Roseanna Cunningham 
 

48 In schedule 2, page 45, line 13, at end insert— 

<(  ) after the definition of “croft land” insert— 

 ““cultivate” has the meaning given by section 5C(8);”;> 

Roseanna Cunningham 
 

49 In schedule 2, page 45, line 29, at end insert— 

<(  ) after the definition of “public notification” insert— 

 ““purposeful use” has the meaning given by section 5C(8); 

 “registered”, in relation to a croft, an owner-occupied croft or a common 
grazing, means registered in the Crofting Register; and “unregistered” 
and other cognate expressions are to be construed accordingly;”;> 

Roseanna Cunningham 
 

50 In schedule 2, page 45, line 33, at end insert— 

<(  ) In Schedule 2 (the statutory conditions)— 

(a) paragraphs 3, 3A and 3B are repealed; 

(b) in paragraph 13, the definitions of “cultivate” and “purposeful use” are repealed.>  

Elaine Murray 
 

77 In schedule 2, page 45, line 33, at end insert— 

<Town and Country Planning (Scotland) Act 1997 

In section 38 of the Town and Country Planning (Scotland) Act 1997 (c.8) 
(consultations in connection with determination of applications) after subsection (3) 
insert— 

“(3A) A planning authority must notify the Crofting Commission of any application 
for planning permission made to the authority if the authority considers that— 

(a) the development or use of land proposed in the application may affect 
land in crofting use or within a crofting community, and 

(b) the development or use of land proposed in the application may not 
comply with the policies and proposals for the development and use of 
land set out in the local development plan for the authority’s area 

(3B) The planning authority may not determine an application of the type mentioned 
in subsection (3A) until the Crofting Commission— 

(a) submit their views on the application to the authority, or 

(b) notify the authority that they do not intend to submit any such views. 
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(3C) The planning authority must, in determining an application of the type 
mentioned in subsection (3A), take into account any views submitted by the 
Crofting Commission under subsection (3B)(a).”.> 
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Crofting Reform Bill 
 

1st Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• a list of any amendments already debated; 
• the text of amendments to be debated on the first day of Stage 2 

consideration, set out in the order in which they will be debated.  THIS 
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

 
 

Groupings of amendments 

Crown status of the Commission 
51 

Commission’s power to charge 
52, 53, 76 
 
 Notes on amendments in this group 
 Amendment 52 pre-empts amendment 53 

Commission: selection of convener 
54, 55 

Commission: appointed member to represent landlords’ interests 
64 

Election of members of Commission 
56, 57, 58, 59, 60, 61, 62 

Commission: offences relating to election of members 
2 

Local assessors 
63 

Functions of Commission 
65, 66, 67, 75 

Duty to produce plan: consultation 
68 
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Duties in relation to planning and development of inbye land 
69, 70, 74, 77 

Acquisition of croft land: limitation of crofter’s ability to nominate disponee  
1 

Assignation of crofts 
71 

Extension of period for which sum payable on disposal of croft 
72 

Limit on number of letting/re-letting proposals 
3, 4, 34 

Enlargement of crofts: registration 
5, 6, 7 

Enlargement of common grazings 
8 

Succession to crofts 
9, 10, 11, 12, 15, 16, 17, 37, 39 

Duty to reside on or near croft 
13, 19, 24, 27, 28 

Duties of crofters and owner-occupier crofters 
14, 20, 21, 22, 23, 25, 26, 29, 30, 31, 32, 33, 38, 40, 41, 42, 43, 48, 49, 50 

Appeals 
18, 35, 36, 44, 45, 46, 47 

Scottish Ministers’ duty to report 
73 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

14th Meeting, 2010 (Session 3) 
 

Wednesday 2 June 2010 
 
Present: 
 
Aileen Campbell Karen Gillon 
Liam McArthur Elaine Murray 
Peter Peacock John Scott (Deputy Convener) 
Maureen Watt (Convener) Bill Wilson 
 
Also present: Alasdair Allan 
 
Crofting Reform (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 
1).  
 
The following amendments were agreed to (without division): 55, 2, 58, 59, 62, 63, 
67, 1, 3, 4, 9, 10, 11, 12, 13, 14, 15, 16, 17 and 18. 
 
The following amendments were agreed to (by division): 

60 (For 5, Against 3, Abstentions 0) 
5 (For 4, Against 4, Abstentions 0; amendment agreed to on casting vote) 
6 (For 4, Against 4, Abstentions 0; amendment agreed to on casting vote) 
7 (For 4, Against 4, Abstentions 0; amendment agreed to on casting vote) 
8 (For 4, Against 4, Abstentions 0; amendment agreed to on casting vote). 

 
The following amendments were disagreed to (by division): 

52 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
53 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
57 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
72 (For 3, Against 5, Abstentions 0). 
 

The following amendments were moved and, with the agreement of the Committee, 
withdrawn: 51, 54, 64, 56, 65, 68, 69 and 71. 
 
The following amendments were not moved: 61, 66 and 70.  
 
Sections 1, 25, 26, 27 and 29 were agreed to without amendment. 
 
Schedule 1 and sections 2, 28, 30 and 31 were agreed to as amended. 
 
The Committee ended consideration of the Bill for the day, section 31 having been 
agreed to. 
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Scottish Parliament 

Rural Affairs and Environment 
Committee 

Wednesday 2 June 2010 

[The Convener opened the meeting at 10:00] 

Crofting Reform (Scotland) Bill: 
Stage 2 

The Convener (Maureen Watt): Good morning. 
I welcome everyone to the Rural Affairs and 
Environment Committee‟s 14th meeting of the year. 
The purpose of today‟s meeting is to consider 
amendments to the Crofting Reform (Scotland) Bill 
at stage 2. There is no other business on today‟s 
agenda. 

Everyone—including Liam McArthur—should 
remember to put off their mobile phones and 
BlackBerrys, please, as they impact on the 
broadcasting system and their sound goes right 
through people‟s ears. 

Members should have in front of them their 
copies of the bill, the marshalled list of 
amendments and the groupings. 

I welcome the Minister for Environment and her 
officials to the meeting. 

Section 1 agreed to. 

Schedule 1—The Crofting Commission 
The Convener: The first group of amendments 

is on Crown status of the commission. 
Amendment 51, in the name of Elaine Murray, is 
the only amendment in the group. 

Elaine Murray (Dumfries) (Lab): Amendment 
51 would delete the lines in schedule 1 that 
remove Crown immunity from the crofting 
commission. 

In written evidence to the committee, Sir Crispin 
Agnew suggested that it is anomalous that a 
corporate body that does not have Crown 
immunity should continue to act as a tribunal 
“where constitutional theory is that all justice emanates 
from the crown.” 

The Scottish Crofting Federation believed that the 
commission should have the power of tribunal in 
order to protect commissioners from possible legal 
action against them as individuals. That concern 
was raised in the committee‟s stage 1 report, but 
the Scottish Government argued that the 
commission would exercise administrative rather 
than judicial functions and would be a regulator 
rather than a tribunal. However, that does not 

adequately answer the concern that, should 
decisions of the commission be appealed to the 
Scottish Land Court and overturned, an award of 
expenses could be made against the commission. 

I believe that the case for the removal of Crown 
immunity from the crofting commission has not 
been made, and amendment 51 would remove the 
relevant provisions. I am unable to see why it 
would be problematic for the crofting commission 
to retain Crown immunity. If something is not 
broken, why are we trying to fix it by removing 
Crown immunity? 

I move amendment 51. 

Liam McArthur (Orkney) (LD): As the 
marshalled list indicates, amendment 51 is 
supported by my colleague John Farquhar Munro. 
Elaine Murray has marshalled all the points that 
need to be made very well. It seems that there is a 
risk that, if we go down the route that the 
Government has suggested, the commission 
might be dissuaded or disincentivised from taking 
action. There has been a clear call from most in 
the crofting community, from which we have taken 
evidence, that they want a more proactive and 
activist commission. 

The Minister for Environment (Roseanna 
Cunningham): The position is that the Crofters 
Commission is not a tribunal exercising a judicial 
function and it does not currently have Crown 
status of any kind. Therefore, there is 
misunderstanding of the current position and in 
respect of the provision in the bill simply being a 
clarification of the existing position, which is that 
the commission does not have Crown status. That 
is in accord with its actual status as a non-
departmental public body. In effect, the 
amendment would remove the clarification but 
would not confer Crown status on the commission 
because it does not have that in the first place. 

The debate is interesting. We believe that an 
attempt is being made to fix something that is not 
there in the first place. The commission is listed in 
the Tribunals and Inquiries Act 1992 and the 
Administrative Justice and Tribunals Council 
(Listed Tribunals) Order 2007. That ensures that 
the processes and procedures are fair and are 
subject to independent scrutiny by the 
Administrative Justice and Tribunals Council, and 
we are not altering that position. However, the fact 
that the commission is listed in those pieces of 
legislation does not make it a tribunal in the 
judicial sense of the word. It administers and 
regulates, but it does not take the kind of decisions 
that any judicial body would.  

In our view, the amendment would simply 
remove a clarification of the commission‟s current 
status, and I ask Elaine Murray to withdraw the 
amendment because it is predicated on an 
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assumption that the commission has Crown 
status, which it does not.  

Elaine Murray: That is a new argument against 
the amendment; it is not one that I have heard 
previously. I am prepared to withdraw the 
amendment at this stage in order to examine the 
matter further. If, after doing so, I consider that 
there is an issue about appealing the decisions of 
the commission, I will lodge another amendment. 

Roseanna Cunningham: I am happy to discuss 
the matter with Elaine Murray over the coming 
weeks. 

Amendment 51, by agreement, withdrawn. 

The Convener: Amendment 52, in the name of 
Peter Peacock, is grouped with amendments 53 
and 76. If amendment 52 is agreed to, I cannot 
call amendment 53, because of pre-emption. 

Peter Peacock (Highlands and Islands) (Lab): 
Amendment 52 seeks to remove the power to 
charge crofters fees for regulatory applications. My 
view on this matter is well known, and I will not 
overly labour the points, as members have heard 
them before. However, we are all well aware of the 
complexity of crofting law. That complexity has 
been created over many generations by 
successive Parliaments. As a consequence of that 
complexity, crofters have to make quite a number 
of regulatory applications during their lifetime. 
Those are applications that no other member of 
society has to make. In addition, they might also 
have to make regulatory applications that every 
citizen might have to make, such as those for 
planning permission. It seems to me to be wrong, 
in principle, that a crofter should be charged fees 
for being regulated that others in the agriculture 
sector are not charged. 

Until this bill, no fees have been charged to 
crofters for the same regulatory applications. At a 
time of economic challenge, it does not seem to 
be appropriate to be starting to do that now.  

Added to that concern is my belief that the 
commission is potentially underfunded. In that 
context, my fear is that the charges might be the 
thin end of the wedge. Who knows how the power 
that is granted by the bill might be used at some 
point in the future?  

Ministers have made it clear that their policy is 
to use the power only for applications from which a 
crofter will derive a clear economic benefit. 
However, the legal power is not so limited. 
Further, I believe that, at the time when an 
application is made and a fee is levied, it cannot 
be clear whether the application will result in a 
financial gain. For all those reasons, I reject the 
requirement for the bill to contain such a provision.  

Amendment 53 acknowledges that, depending 
on how the bill proceeds, we might be entering a 

new period in the life of the commission, with a 
large proportion of its members being elected. 
That being the case, I am prepared to accept that, 
if those democratically elected crofters thought 
that there was a case for such charges, they 
should—at their discretion—be able to consult 
crofters on the principle and the detail of the 
proposal and ask for ministers to consent, after a 
vote in Parliament, to new powers being given to 
the commission. 

The minister might suggest that no 
democratically elected commission would ever 
seek to have charges placed on the electorate that 
it regulates. She might be right about that, which is 
one of the reasons why I would be entirely happy 
with such a provision.  

I respect the democratic credentials of the new 
commission, and I hope that members will take the 
democratic route by trusting the new commission 
and supporting amendments 52 and 53. 

Amendment 76 is a consequential amendment. 

I move amendment 52. 

Bill Wilson (West of Scotland) (SNP): When 
the Labour Government introduced the right to buy 
at 15 times annual rent, it gave crofters quite a 
strong benefit—and quite a reasonable one I think. 
However, it does not seem unreasonable that, if a 
crofter purchases land at 15 times the annual rent 
and then seeks to make a profit on it, they should 
have to pay charges to cover costs. I do not think 
that there should be charges for normal things on 
which a crofter is not making a profit but, if the 
crofter is making a profit, it does not seem 
unreasonable that the commission can recover 
costs. Unless I am very much mistaken, if a farmer 
made applications via the Scottish Environment 
Protection Agency, they would have to pay some 
of the costs of meeting the requirements. The 
situation is not anomalous; there is a 
straightforward comparison with similar situations 
in other walks of life. 

Liam McArthur: I will not add to what Peter 
Peacock said. Bill Wilson has raised an interesting 
point in relation to SEPA, which rather confirms 
suspicions that what is proposed is the thin end of 
the wedge and that we will have a cost-reflective 
charging structure that is about financing the 
regulator. That is not what the minister is 
proposing through the bill, but the fear is that, over 
time, the situation with the crofting commission will 
become the same as the current situation with 
SEPA. 

John Scott (Ayr) (Con): I share Peter 
Peacock‟s fears about underfinancing. That said, 
there is a clear difference between situations 
where there is the potential to make a profit and 
situations where there is not. Where there is the 
potential to make a profit, such as through 
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development, it is reasonable that people should 
be invited to pay a fee. 

Roseanna Cunningham: We are all aware of 
the current economic circumstances and the 
challenges that the whole public sector will face 
over the next few years. We are trying to enable 
the future crofting commission to be as robust and 
fit for purpose as it can be. In my view, it is 
therefore only right that the commission be given 
the ability, when prescribed in regulations made by 
Scottish ministers, to levy a charge to process 
regulatory applications whose principal beneficiary 
is the individual, rather than the wider community, 
such as in the case of an application to decroft 
land or apportion a common grazing for their 
individual use. 

Amendment 52 proposes to remove the 
commission‟s ability to charge altogether. If that 
ability is removed, the commission will not be able 
to recover any of its costs from people who benefit 
financially from its decisions. The alternative 
approach proposed by amendments 53 and 76 
would require consultation with crofters as to the 
principle and scale of any regulatory charges to be 
applied by the commission. Although there should 
be some consultation with crofters about the scale 
of regulatory charges—of course there should—I 
do not think that crofters should be the sole 
determining factor as to the principle or scale of 
charges, as some might consider it unfair that 
wider society should bear the financial costs of the 
commission in respect of regulatory applications, 
rather than the individuals who are the principal 
beneficiaries of such applications. It is not about 
the commission making a profit but about its 
recovering some of the regulatory costs. As has 
been said, there are examples in the wider public 
sector of charges being imposed for regulatory 
procedures that are required by law. 

I therefore strongly urge the committee to reject 
the amendments, as they can serve only to restrict 
the commission‟s future ability to be accountable 
and make best use of taxpayers‟ money. I should 
point out the Scottish Crofters Foundation‟s reply 
to the draft bill consultation. It is fair to say that the 
foundation has not been wholly supportive of the 
bill, but it said at that stage of the consultation: 

“The proposal to charge crofters for regulation is [only] 
acceptable in cases where the crofter will financially benefit 
from the transaction—decrofting the house site for 
example.” 

In my view, that principle is probably supported by 
a fair few crofters, even if they themselves do not 
really want to have to pay the charges. It belongs 
to that category of things that we all wish we could 
get for free, even though we all know that in fact 
such a wish is unreasonable. 

10:15 
Peter Peacock: Bill Wilson was right to refer to 

charges that SEPA would levy; indeed, as I said 
earlier, regulations also require planning fees to be 
paid. However, those regulations apply to every 
citizen, whereas crofting legislation applies only to 
crofters. As a result, one part of the agriculture 
sector would bear a higher cost than the others. 
As for John Scott‟s point about the ability to 
charge a fee and—as he said—the potential to 
make a profit, the weakness in the proposal is that 
at the time the fee is charged it will not be possible 
to know whether or not a profit will be made. 

Nevertheless, the arguments are clear and there 
is a difference of opinion, so I will press 
amendment 52. 

The Convener: The question is, that 
amendment 52 be agreed to. Are we agreed. 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

As the vote is tied, I will cast my casting vote 
against amendment 52. 

Amendment 52 disagreed to. 

Amendment 53 moved—[Peter Peacock]. 

The Convener: The question is, that 
amendment 53 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

Again, the vote is tied. I will cast my casting vote 
against amendment 53. 
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Amendment 53 disagreed to. 

The Convener: The next group is on 
commission: selection of convener. Amendment 
54, in the name of Liam McArthur, is grouped with 
amendment 55. 

Liam McArthur: Although the committee did not 
reach agreement on this issue at stage 1, I accept 
that it is not perhaps the most significant area of 
disagreement and that the arguments for the 
various positions are finely balanced. That said, 
there is general agreement about the bill‟s 
provisions supporting moves towards having a 
largely elected crofting commission. Although 
during our evidence-taking sessions there was 
sometimes quite strident criticism of the current 
Crofters Commission‟s performance over the 
years, it was difficult, if not impossible, to find 
anyone who wanted it to be abolished. Indeed, the 
commission was generally seen as part of the 
solution to crofters‟ concerns about the future of 
their way of life. 

In that context, enabling crofters to elect the 
majority of commissioners has been seen as 
making the commission more accountable. I 
acknowledge concerns that the true effect of the 
change might have been overstated and, as with 
other parts of the bill, it is fair to say that 
expectations have been raised to a level that 
might be hard to meet. However, it is a positive 
move, and I think that it is important to reinforce it 
by giving commissioners more say over who 
should be their chair. 

At stage 1, it was suggested that, for the 
minister to have a good relationship with any 
future chair, he or she would need to be in charge 
of their appointment. That is simply not credible. 
The argument that a chair who has not been 
appointed by the minister is any less accountable 
to Parliament is flawed. Accountability rests in 
statute and the responsibilities that all 
commissioners take on in their role. 

However, where there is a mix of elected and 
appointed commissioners, who might well view 
their roles differently, the best means of ensuring 
cohesion and a good working relationship within 
the commission is surely to let commissioners at 
least reach agreement on who they wish to be 
their chair. Amendment 54 seeks to leave it to 
ministers to approve any such appointment and I 
see no reason why such a move should militate 
against the chair having a good working 
relationship with any minister. 

Although I understand why Peter Peacock has 
framed amendment 55 in the way that he has, I 
fear that ministers would too often overlook the 
power to delegate. I am sure that he appreciates 
that my preference is very much for powers to be 

passed upwards, where appropriate, rather than 
handed down. 

I move amendment 54. 

Peter Peacock: Liam McArthur and I are in 
exactly the same territory with amendments 54 
and 55. The Labour and Liberal members flagged 
up in the stage 1 report the fact that we felt that 
there was room for the minister to consider the 
matter a bit further, and the amendments follow on 
from that.  

I can see a case for the crofting commission 
being able to elect its own convener, but my only 
problem with Liam McArthur‟s formulation in 
amendment 54 is that it could place any minister in 
a difficult position if they clearly did not agree with 
the commission‟s nomination. With amendment 
55, I seek to take a slightly different approach to 
avoid that problem. 

Current ministers have insisted that they will 
wish to appoint the commission‟s convener. That 
seems to derive from a view that, despite its 
democratically elected element, the commission 
will still be a non-departmental body for which 
ministers are accountable in Parliament and that, 
as the line of accountability will be through 
ministers, they should appoint the convener.  

I understand that line of argument, even though 
it may run counter to the opinion of those who 
believe that the new, elected commission will be 
more accountable to crofters than to ministers. 
Liam McArthur touched on that view. It is not the 
view of current ministers, and I understand that, 
but it seems entirely reasonable to assume that, at 
any time in the future, ministers may feel that the 
responsibility to appoint the convener could be 
delegated to the commission. Amendment 55 
allows that to happen by giving them discretion to 
delegate the power. In the circumstances, it 
seems a reasonable amendment.  

I will move amendment 55 at the appropriate 
time. 

Roseanna Cunningham: The Government 
considers that ministers should select the 
convener of the crofting commission as it is 
important that the minister has a good working 
relationship with the chair of any executive NDPB. 
It is also important for ensuring a proper chain of 
accountability. All NDPBs are accountable to the 
Scottish ministers and, through them, to the 
Scottish Parliament for the decisions that they take 
and the money that they spend. They are 
expected to operate in a framework that is set out 
by the Government—for example, by aligning their 
corporate and business plans to the national 
performance framework. 

Therefore, I have concerns with amendment 54. 
I am not opposed to amendment 55 but, in my 
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view, the first convener of the new commission 
needs to be selected by ministers from among the 
elected and appointed members because we are 
moving from one way of working for the 
commission to another. I agree that, once I am 
satisfied that the commission is working in the way 
that we expect, ministers should have the option of 
delegating to the commission members the power 
to select the convener if experience shows that 
that approach would work. 

If the committee agrees amendment 55, I may 
wish to tweak it slightly at stage 3 to make it clear 
that ministers could take back that function. In the 
event that, for example, members of the 
commission were unable to agree on a convener 
for any reason, ministers would have to select 
one. I hope that Peter Peacock agrees that that 
would be a sensible precaution. 

I urge Liam McArthur to withdraw amendment 
54 and support amendment 55 instead. 

Liam McArthur: I will not add much. I recognise 
that Peter Peacock‟s amendment represents 
progress, albeit that I retain some scepticism 
about how the power that it introduces may be 
used in future. On the basis of his remarks and the 
minister‟s, I am happy to withdraw amendment 54. 

Amendment 54, by agreement, withdrawn. 

Amendment 55 moved—[Peter Peacock]—and 
agreed to. 

The Convener: The next group is on 
commission: appointed member to represent 
landlords‟ interests. Amendment 64, in the name 
of John Scott, is the only amendment in the group. 

John Scott: This amendment is about fairness, 
inclusion and setting policy direction so that there 
is full buy-in from all interests in the crofting 
communities. The proposal for the commission to 
produce a strategic plan setting out its policies on 
how it proposes to exercises its functions is, of 
course, welcome. It would be an important 
document in crofting regulation because the 
commission must have regard to the plan when 
exercising its functions—almost akin to a material 
consideration in a planning application. Failure to 
follow the plan could be a ground for an appeal to 
the Scottish Land Court against a decision of the 
commission. 

The amendment would specifically require 
consultation on the plan to include representatives 
of landowners and crofters. The bill requires the 
commission to consult local authorities, Highlands 
and Islands Enterprise and 
“such other persons or bodies as the Commission consider 
appropriate.” 

Given the importance of the issue— 

The Convener: May I stop you? Are you sure 
that you are speaking to the right amendment? 

John Scott: Yes. 

The Convener: I am sorry to interrupt you, but 
the clerk thought that you might be speaking to the 
wrong amendment. Carry on. 

John Scott: It seems logical that 
representatives of crofters and landowners would 
be consulted, and it would be beneficial to have 
that clearly stated in the bill. 

Roseanna Cunningham: I am puzzled, 
because I understood that we were discussing an 
amendment that would include in the bill a 
requirement for ministers to appoint to the 
commission 
“at least one person” 

who 
“represents landlords‟ interests”. 

John Scott‟s remarks seemed to refer to an 
amendment in his name that we will consider later. 

John Scott: Thank you all for pointing that out. 
However, it is in the interests of fairness, inclusion 
and the production of balanced and fair policies 
and decisions that one of the appointed members 
should be a landowner. My preamble was 
relevant. 

I move amendment 64. 

Roseanna Cunningham: If we are discussing 
amendment 64, I can say that I am on record as 
saying that it is the Government‟s policy to use 
one of its appointments to ensure representation 
of landlords‟ interests, as part of a balanced board 
of the commission. I understand that some people 
would prefer that to be in black and white, 
because Governments and policies can change 
over time. Therefore, I accept the principle behind 
amendment 64. However, I ask Mr Scott to 
withdraw the amendment and to allow me to lodge 
a slightly different version of it at stage 3. 

I will explain why. Given the changes that are 
being made in relation to who can stand for 
election, it is possible that a benign landlord whom 
all crofters love will be elected in the first place. 
Therefore, I would prefer to use a format that is 
similar to the one that is used in paragraph 
4(1)(a)(ii) of schedule 1, which requires the 
Scottish ministers to ensure that there is at least 
one Gaelic-speaking commissioner. That means 
that ministers must appoint a Gaelic speaker if one 
is not elected. I propose to lodge an amendment 
that would require a representative of landlords‟ 
interests to be appointed if such a person was not 
elected. I suppose that it would be good if a 
Gaelic-speaking landlord was elected, because 
that would deal with both aspects. 
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I hope that John Scott accepts my assurance in 
respect of lodging an amendment at stage 3 and 
that he will therefore withdraw amendment 64. I 
accept the principle behind amendment 64, but we 
must be careful not to end up in a situation in 
which we must appoint a representative of 
landlords‟ interests although a landlord has 
already been elected. 

John Scott: On the basis that you will lodge an 
amendment at stage 3, I am happy to seek leave 
to withdraw amendment 64. 

Amendment 64, by agreement, withdrawn. 

The Convener: The next group is on the 
election of members of the commission. 
Amendment 56, in the name of Liam McArthur, is 
grouped with amendments 57 to 62. 

Liam McArthur: Amendment 56 is 
consequential on my amendment 61, which would 
make clear the preference of the majority of the 
committee for elections to the commission to be by 
proportional representation. Amendment 61 would 
put that view firmly into the bill. 

My opting for the alternative vote method rather 
than the more genuinely proportional single 
transferable vote system should not be 
misconstrued as a conversion to AV that has been 
brought about by the signing of the coalition 
agreement at United Kingdom level. Rather, the 
choice of AV reflects the recognition that if a single 
commissioner is to be elected from each of the six 
crofting counties, an STV election will become a 
de facto AV election. 

Although I acknowledge that the minister has 
intimated the Government‟s support for such an 
approach and for the position that was adopted by 
the majority of committee members, I thought that 
it was important to set out the position more 
clearly in the bill. 

10:30 
Matters to do with the elections are undoubtedly 

a good deal less clear cut in relation to how the 
boundaries of the crofting constituencies should 
be drawn up and who should be eligible to vote. 
My amendment 62 recognises that fact and, 
although the minister has already indicated that 
she is prepared to consult on the size and shape 
of the constituencies, I believe that there is also a 
case for using that consultation to seek views on 
who should have the vote in the elections. Karen 
Gillon‟s amendments 57 and 60 identify one 
aspect of that debate that she has steadfastly 
pursued through stage 1, but there are wider 
issues about, for example, how young people are 
encouraged to take an interest and stake in the 
future of crofting. Interestingly, if Karen‟s 
amendment 59, which I support, is agreed to, it will 

be possible for someone who is 16 to stand for 
election but highly unlikely that they or their peers 
can vote. That cannot be right if we also accept 
that there is a challenge to be faced in the future 
age profile of crofting. 

I move amendment 56. 

Karen Gillon (Clydesdale) (Lab): The minister 
is no doubt aware of my long-standing interest in 
the franchise for elections to the commission. It 
was an area of debate during our stage 1 
considerations. 

Amendment 59 aims to widen the category of 
those who are eligible to stand for election to 
anyone who is 16 or over and who has been 
nominated by a registered crofter. One issue that 
has arisen during our discussions is the potential 
gender imbalance in those able to be elected to 
the commission. Amendment 59 enables that 
particular issue to be resolved. As Liam McArthur 
mentioned, it would also allow younger members 
of the crofting counties to stand even though they 
are not the registered crofter, bringing into play a 
range of people with new experience and new 
ideas about how crofting should be taken forward. 
Ultimately, who is elected will be a matter for the 
electorate, but amendment 59 would widen the 
pool from which people could be nominated. 

Amendment 60 seeks to widen the franchise. In 
changing the name of the commission from the 
Crofters Commission to the crofting commission, 
the Government has explicitly stated that the 
commission is responsible for crofting as a whole. 
In our stage 1 report, all bar one member of the 
committee agreed that the Government should 
look again at extending the franchise to the 
spouse, civil partner or cohabitant of the registered 
crofter. Amendment 60 gives effect to that 
proposal and therefore deals with some of the 
issues that we encountered related to gender 
imbalance in the electorate. 

If we are serious about the role of the crofting 
commission and the future of crofting, it is 
important that we encourage as many people as 
possible to participate in its activities. It is implicit 
for people that they will be able to participate in 
the democratic election of those who will regulate 
them. If we agree to amendments 59 and 60, we 
will go a long way to addressing some of the 
issues that came up in our stage 1 report. 

I am happy to support Liam McArthur‟s 
amendments. Amendments 57 and 58 are 
consequential on the others. 

John Scott: I have a deal of sympathy for 
Karen Gillon‟s amendments. My only problem is 
with reducing the voting age to 16, which I think 
would be a mistake. I would have been happy to 
support them otherwise because, as she said, 
widening the franchise is essential. I will perhaps 
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wait to hear what the minister has to say on the 
matter. 

Roseanna Cunningham: The amendments 
relate to the election of members of the 
commission, and I propose to address them by 
subject. 

Amendments 56 and 61, lodged by Liam 
McArthur, are linked, and I will respond to them 
together. Amendment 56 would remove the 
Scottish ministers‟ ability to specify in regulations 
the voting system to be used in the election of 
members of the commission. Amendment 61 
provides that the election process for electing 
members of the crofting commission must be 
conducted on an alternative vote system, although 
that is not defined anywhere. The Scottish 
Government has already accepted the 
committee‟s majority view that the alternative vote 
system should be used for the crofting elections. 
We have indicated that we will include provisions 
to cover that type of electoral system in our draft 
election regulations, and we will consult on them. 
On the basis of what I have just put on the public 
record, I ask Liam McArthur to withdraw 
amendments 56 and 61 and allow us to prepare 
draft regulations, which I assure him will include 
the alternative vote system. Regulations, not 
primary legislation, are the place in which to spell 
out what the alternative vote system is. 

Amendments 57 and 60 were lodged by Karen 
Gillon. I have an enormous amount of sympathy 
with what she is trying to do, but we should not 
seek to put that type of detail in the text of the bill; 
it should be in draft regulations on which we can 
consult. 

The Government currently considers those who 
are directly subject to the regulations to be the 
ones who should be eligible to vote. The 
amendments are perhaps unfair, as they would 
allow a greater say in the composition of the 
commission by crofters with partners, which could 
amount to less favourable treatment of single 
crofters. 

Karen Gillon is, in effect, trying to use the 
franchise to fix a bigger crofting problem, which is 
the gender imbalance in crofting itself. That issue 
is better approached through dealing with issues 
around access to crofting. Trying to change the 
franchise will not change the situation with regard 
to registered crofters. 

I urge the committee to consider carefully the 
impact of amendments 57 and 60, the possible 
debates that might arise, the wider implications of 
proceeding on that basis and the wider impact of 
vote-loading on the democratic process. I ask 
committee members not to support those 
amendments. 

Amendments 58 and 59 were also lodged by 
Karen Gillon. The Scottish Government indicated 
in its response to the committee‟s stage 1 report 
that it agrees that there may be other people who 
are not registered crofters but who command the 
confidence of crofters and who crofters may wish 
to represent them on the board of the crofting 
commission. The Government has agreed to relax 
the requirement for a person who represents a 
crofting constituency to be a registered crofter. On 
that basis, I support amendments 58 and 59, but I 
propose to address technical drafting matters at 
stage 3 to ensure that the provision operates as 
intended. 

Amendment 62 was lodged by Liam McArthur. 
In response to the committee‟s stage 1 report, the 
Government agreed to a public consultation on the 
draft regulations that relate to the election of 
members of the crofting commission before laying 
them before the Scottish Parliament under the 
affirmative procedure. The consultation will include 
consideration of the boundaries of the 
constituencies for the crofting elections and the 
persons who are eligible to vote. I hope that it 
comforts Karen Gillon somewhat to know that the 
franchise will form part of that consultation. 

I support amendment 62 but, again, I propose to 
lodge a technical amendment at stage 3 to 
address some minor drafting issues if amendment 
62 is agreed to by the committee. 

Liam McArthur: I am pleased that the minister 
supports Karen Gillon‟s amendments 58 and 59, 
which also have the committee‟s support. I 
acknowledge her misgivings about my 
amendments 56 and 61, but it is helpful that she 
has put on record her intentions in relation to the 
regulations and her support for an alternative vote 
system. 

It would be helpful to see those draft regulations 
ahead of stage 3, if possible; perhaps we can 
discuss that after the meeting. I am pleased that 
the minister has taken on board amendment 62, 
and I acknowledge the need to tidy the 
amendments up at stage 3. I will not press 
amendment 56. 

Amendment 56, by agreement, withdrawn. 

The Convener: The next group is on the 
commission and offences relating to the election of 
its members. Amendment 2, in the name of the 
minister, is the only amendment in the group. 

Roseanna Cunningham: Amendment 2 
provides that any regulations that the Scottish 
ministers make in relation to the election of 
members to the commission may make provision 
on 
“offences relating to such elections”. 
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Those offences include the usual ones that might 
be committed at any election, such as 
impersonation. The Subordinate Legislation 
Committee identified the omission in its stage 1 
report, and amendment 2 seeks to correct it. 

I move amendment 2. 

Amendment 2 agreed to. 

Amendment 57 moved—[Karen Gillon]. 

The Convener: The question is, that 
amendment 57 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con) 
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

Again, the result is a tie. I use my casting vote 
against the amendment. 

Amendment 57 disagreed to. 

Amendments 58 and 59 moved—[Karen 
Gillon]—and agreed to. 

Amendment 60 moved—[Karen Gillon]. 

The Convener: The question is, that 
amendment 60 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 
Scott, John (Ayr) (Con) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
5, Against 3, Abstentions 0. 

Amendment 60 agreed to. 

Amendment 61 not moved. 

Amendment 62 moved—[Liam McArthur]—and 
agreed to. 

The Convener: The next group is on local 
assessors. Amendment 63, in the name of Elaine 
Murray, is the only amendment in the group. 

Elaine Murray: The Scottish Crofting 
Federation argued in written evidence that the role 
and responsibilities of assessors should be clearly 
set out in legislation. The committee noted that 
there is some statutory definition of the role of 
assessors but that it is not set out in much detail, 
and that some assessors are elected by grazings 
committees under informal arrangements. The 
SCF wanted assessors to be elected in addition to 
commissioners. Although the committee wanted 
the process of appointing assessors to be as 
transparent as possible, we were not convinced 
that a formal process of election was necessary. 
We recommended that in future the commission 
should set out the roles that it expects assessors 
to perform, the support that they are entitled to 
receive from the commission and the process of 
selection, to ensure that it is open, participative 
and democratic. The Scottish Government 
accepted that recommendation. 

Amendment 63 seeks to put the 
recommendation into effect by requiring the 
commission to publish details of how assessors 
are to be appointed and the role that they are 
expected to undertake, and it will oblige the 
commission to provide that information to crofting 
communities and to keep the methods of 
appointment and the roles of assessors under 
review. 

I move amendment 63. 

Roseanna Cunningham: I am happy to support 
amendment 63, as I agree that there needs to be 
greater transparency on the appointment of 
assessors and the roles that they perform. 

There are some minor drafting errors that we 
propose to address at stage 3, which relate 
principally to the wording. We talk about the 
functions that assessors exercise, rather than the 
roles that they perform, but that is just a minor 
semantic detail. 

Elaine Murray: I am pleased that the minister 
accepts my amendment in principle, and I look 
forward to seeing the drafting amendments at 
stage 3. 

Amendment 63 agreed to. 

Schedule 1, as amended, agreed to. 

Section 2—General functions of the Crofting 
Commission 

10:45 
The Convener: The next group is on the 

functions of the commission. Amendment 65, in 
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the name of Peter Peacock, is grouped with 
amendments 66, 67 and 75. 

Peter Peacock: Amendment 65 derives from 
my firm view that the crofting commission should 
retain a role in the development of crofting. If the 
amendment were to be accepted, that would be 
stated under the general functions of the 
commission, which would be more permissive 
than would be the case if the bill did not require 
any specific or immediate actions on the part of 
the commission. 

It seems paradoxical that, at the very moment 
when the commission is becoming a 
democratically elected body, at least in part—and 
the very people who will be elected by crofters will 
therefore have the development of crofting in their 
make-up—we should remove that development 
function from the commission. It also seems odd 
that, at the moment when we are developing a 
democratically elected commission, the function of 
developing crofting should pass to a non-
democratically elected development agency that 
does not have a single crofter on its board, as far 
as I am aware.  

That said, Highlands and Islands Enterprise has 
always had an important development role in 
relation to crofting communities. However, that 
should not prevent the crofting commission having 
a general function of developing crofting, in 
partnership with HIE and other public and 
voluntary sector agencies. Amendment 65 does 
not require the taking back from HIE of any 
functions that have been given to it; rather, it 
seeks to empower the commission to develop 
crofting as well as regulating it. 

Over time, that general function could be given 
effect and spelled out in the strategic plans of the 
commission, and ministerial approval could be 
given—or not—at various points. It would be a 
shame, to say the least, if a future minister was 
unduly constrained in what they might wish the 
commission practically and sensibly to do. 

I move amendment 65. 

Karen Gillon: Amendment 66 would include in 
the bill the view that the general functions of the 
commission should include 
“supporting population retention in crofting communities”. 

Members will be aware that, as we travelled 
around Scotland, the issue of population retention 
was raised time and again in the crofting 
communities. It was viewed as one of the key 
drivers facing crofting, and one of the key issues 
that people wanted to be addressed. If the crofting 
commission‟s general functions do not explicitly 
include support for population retention in crofting 
communities, we are in danger of not affording 
that aim the principal purpose and importance that 

it should have. We came across places where 
people have moved away from a particular area, 
and we learned about the impact of that loss of 
population on the whole of the community. 
Including the words: 

“supporting population retention in crofting communities” 

in the text of the bill is key to the debate. 

Amendment 67 states: 
“In exercising their functions under subsection (2), the 

Commission must have regard to the impact of changes to 
the overall area of land held in crofting tenure on the 
sustainability of crofting.” 

Another issue arose where people—for good 
reason—decrofted land, leaving less land 
available for those who wished to come after 
them. Such decisions might be made for a very 
good reason in a particular small area, but no one 
has an overview of the impact of small 
designations on the amount of land that is held in 
crofting tenure for future generations. If that 
function is placed on the commission, it can 
monitor the cumulative effect and impacts of 
designations, decrofting and any changes that 
occur to the natural environment. The impact of 
climate change on agriculture will include 
crofting—that is another area where we should 
examine how changes impact on the overall area 
of land that is held in crofting tenure. 

I hope that the minister can support 
amendments 66 and 67, which do something to 
support the future of crofting and address some of 
the issues that have been raised with us in 
evidence. 

Liam McArthur: I will offer a couple of 
comments on amendments 65 and 66, which are 
helpful amendments. They do nothing other than 
clarify positions that the minister herself supported 
at stage 1. 

I do not think that amendment 65 seeks to 
revisit the issue of the transfer of powers to 
Highlands and Islands Enterprise, but it 
acknowledges the role that the crofting 
commission will retain in the development of 
crofting. 

Amendment 66 raises an issue that the minister 
has said on numerous occasions lies at the heart 
of crofting: the importance of sustaining and 
maintaining populations in some of our most 
remote and fragile areas and communities. To set 
that out explicitly in the bill is a progressive step. 

I hope that the minister will be able to support 
the amendments. 

John Scott: I particularly want to support Karen 
Gillon‟s amendments 66 and 67. I agree with her 
and Liam McArthur that it is absolutely essential to 
retain people in remote and fragile areas in a 
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sustainable way. The amendments are welcome 
and worthy of support. I am not quite sure whether 
Peter Peacock‟s amendment 65 seeks to revisit 
the transfer of powers to HIE. Perhaps he will 
clarify that in his summing up. 

Roseanna Cunningham: The Government 
transferred crofting development to Highlands and 
Islands Enterprise administratively on 1 April 2009 
and transferred resources in last year‟s autumn 
budget revision. It agreed with the committee of 
inquiry on crofting that that function was being 
crowded out by the commission‟s primary function 
of regulating crofting. It considered that crofting 
communities would benefit more if the function 
became the responsibility of the agency whose 
primary responsibility is the social and economic 
development of the Highlands and Islands as a 
whole. 

That is not to say that the crofting commission 
will not have a role in crofting development. Many 
agencies, including Government, local authorities 
and crofters themselves, have a role to play, but 
the principal responsibility will lie with Highlands 
and Islands Enterprise, which will be able to utilise 
its expertise on community development and 
integrate crofting into the sectoral work that it does 
in areas such as food and drink and tourism to 
benefit crofting communities. 

The Government believes that the commission 
can best contribute to crofting development 
through ensuring that crofting is regulated properly 
and that croft land is occupied and used. I remind 
Peter Peacock, as I did at stage 1—in an off-the-
record discussion, rather than an officially reported 
discussion—that the commission will continue to 
have a duty under section 2(1)(b) of the Crofters 
(Scotland) Act 1993 
“to collaborate so far as their powers and duties permit with 
any body or person in the carrying out of any measures for 
the economic development and social improvement of the 
crofting counties”. 

That would include collaborating with Highlands 
and Islands Enterprise. On that basis, I encourage 
Peter Peacock to withdraw amendment 65 and not 
to move amendment 75, which is consequential on 
it. 

I turn to the other amendments. It is a bit difficult 
to argue with amendment 66, as crofting 
legislation first provided tenants with security of 
tenure precisely in order to keep people in these 
areas. There are different pressures these days, 
but a key function is still to support population 
retention. I did wonder whether restricting the 
amendment to “crofting communities” was a bit too 
narrow and whether it should have referred to 
crofting counties and new crofting areas, as the 
commission has the power to constitute land as 
croft land on an application from a landowner. 
Therefore, it can work to support population 

retention in crofting areas more generally, rather 
than just in crofting communities, which are 
defined in the 1993 act as townships. Either way, I 
am happy to support amendment 66. If Karen 
Gillon wants not to move it and lodge another 
amendment at stage 3 that refers to the crofting 
counties or any area designated under section 
3A(1)(b) of the 1993 act, I will be happy to support 
that instead. 

I cannot argue with amendment 67 either. I am 
happy to support it in so far as it will require the 
commission to have regard to the sustainability of 
crofting when considering the cumulative impact of 
decrofting. It complements our proposals that 
allow the commission to consider the sustainability 
of crofting when considering individual decrofting 
applications. 

Peter Peacock: On the point that John Scott 
raised, I do not agree with the administrative 
transfer of the power to Highlands and Islands 
Enterprise, but I accept that that has happened 
and that HIE now has that role. Amendment 65 
seeks not to reverse that, but to ensure that the 
commission is not in future fettered in its ability to 
take part in development activities and to perform 
the general function of developing crofting. 

That said, I hear what the minister says about 
section 2(1)(b) of the 1993 act. I will have a look at 
that provision to satisfy myself that it covers all the 
points that I wanted to cover. On that basis, I am 
happy not to press amendment 65. Equally, I 
encourage the minister to consider whether, in that 
spirit, it would not also be possible to agree to the 
amendment if I brought it back at stage 3. 

Amendment 65, by agreement, withdrawn. 

Karen Gillon: In view of the minister‟s 
comments, I am happy not to move amendment 
66 and to lodge another amendment at stage 3 
with a wider area of impact. 

Amendment 66 not moved. 

Amendment 67 moved—[Karen Gillon]—and 
agreed to. 

The Convener: The next group is on the duty to 
produce a plan and related consultation. 
Amendment 68, in the name of John Scott, is the 
only amendment in the group. 

John Scott: I will have another go at this one. 

Amendment 68 would specifically require that 
consultation on the plan included  
“representatives of crofting landowners and crofters”. 

As presently drafted, the bill requires the 
commission to consult local authorities, HIE and 
such other persons or bodies as the commission 
thinks appropriate. Given the plan‟s importance, it 
seems logical that representatives of crofters and 

814



2761  2 JUNE 2010  2762 
 

 

landlords alike should also be consulted. It would 
be beneficial to have that clearly stated on the 
face of the bill. Clearly, if the commission is 
balanced in its composition, it should take a 
balanced view of the plan. However, even if the 
commission includes a landowner representative, 
there is no guarantee that such a person will be 
fully representative of all land ownership interests. 

Given the tight timescale that requires the plan 
to be produced within six months of the 
commission‟s election, a full-scale public 
consultation on it is perhaps impractical, but there 
needs to be inclusion in developing the 
commission‟s policies so that everyone can buy 
into them. 

I move amendment 68. 

Roseanna Cunningham: The election process 
for the commission is designed to ensure that 
crofter interests are fully represented. As John 
Scott mentioned, the commission will have only six 
months to prepare its plan after its election. 
Frankly, that would not allow for a huge 
consultation exercise. In my view, any such 
exercise would then immediately be criticised for 
not having been extensive enough. Unless people 
are seriously suggesting that we extend the 
amount of time that is allowed to the commission 
to produce its plan, the timescales involved make 
such consultation quite difficult. 

Given that I have already committed to making 
the new commission representative of both 
crofting and landowner interests through the 
election and appointment of its members, I do not 
believe that amendment 68 is necessary because 
its objectives will be met through the election and 
appointment process, which in itself—I refer in 
particular to the elections—is a fairly significant 
form of consultation. 

For those reasons, I ask John Scott to withdraw 
amendment 68. 

John Scott: In light of the minister‟s comments, 
I am happy to withdraw amendment 68. I have 
concerns about the timescale and about 
consultation, but perhaps further consideration can 
be given to that. 

Amendment 68, by agreement, withdrawn. 

Section 2, as amended, agreed to. 

After section 2 
The Convener: The next group is on duties in 

relation to planning and development of inby land. 
Amendment 69, in the name of Elaine Murray, is 
grouped with amendments 70, 74 and 77. 

Elaine Murray: During the committee‟s 
evidence taking in Shetland, we observed 
examples of croft inby land being zoned for 

housing when adjoining common grazing that was 
of lesser crofting agricultural value was exempt 
from development. The Scottish Crofting 
Federation has argued that there should be a 
presumption against development of inby land, 
and its concerns are shared by the NFU Scotland 
and committee members. The committee agreed 
that the presumption against development on croft 
inby land should be similar to the presumption 
against development on prime agricultural land. Of 
course, that would not mean that no development 
could ever take place, but that development 
should be permitted only for an essential purpose 
or to meet an established need. 

11:00 
The committee recommended that the crofting 

commission should be empowered to ensure that 
local authorities zone inby croft land for 
development only when that is appropriate in a 
crofting context, and that in the crofting counties 
the crofting commission should be a statutory 
consultee on applications that fall outwith the local 
plan. The Scottish Government agreed that 
planning policy should protect the most valued 
croft land and proposed that that would occur 
through the commission using its influence as a 
key agency and engaging actively with authorities 
at strategic level. 

Although the intention behind amendments 69, 
70 and 74 is similar to the intention behind Liam 
McArthur‟s amendment 74, my amendments are 
not in conflict with his. Amendment 69 seeks to 
place the commission under a duty, when advising 
local authorities on the development of local plans, 
to protect as far as is reasonable inby land from 
development and, in that respect, provides a 
definition of inby land. 

Amendment 70 seeks to place a duty on the 
commission, if it is notified by a local authority in 
the crofting counties of an application for 
development that falls outwith the local plan, to 
submit views on the application to the authority, or 
to notify it why it is not submitting any such views. 

Amendment 77 would do the reverse by 
requiring local authorities to notify the commission 
if the proposed development or use of land in an 
application might affect land in crofting use or fall 
outwith the local plan. Moreover, under the 
amendment, the authority would not be able to 
determine any such application until it had 
received the commission‟s views or notification 
from the commission that it did not intend to 
submit views, and would be required to take 
account of any views that the commission might 
submit. 

Amendment 74 seeks to require ministers to 
include in their policies a presumption against 
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development on inby land. I believe that that is 
complementary to my amendments and therefore I 
support it. 

I move amendment 69. 

Liam McArthur: I have very little to add. Elaine 
Murray touched in particular on evidence that the 
committee took in Shetland, but the same views 
came through in the other written and oral 
evidence that we received at stage 1. It must be 
made clear that such a presumption would not 
prevent all or any development on inby land; 
however, such a move would certainly establish 
safeguards that would address the concerns that 
were raised with us. 

As Elaine Murray said, amendment 74 is 
complementary to amendments 69, 70 and 77. I 
know that the minister has expressed concern 
about the framing of amendment 74, but I hope 
that since our last discussion she has been able to 
bottom out those concerns to some extent. I will 
listen to what she has to say before I decide 
whether to move it. 

John Scott: I agree with the sentiments that are 
expressed in all the amendments in the group and 
feel that they are certainly worthy of pursuit. 
However, I am open to advice as to whether they 
are the best vehicles for delivering on such 
sentiments. 

Roseanna Cunningham: I have listened 
carefully to the intentions behind amendment 69. I 
fully understand the value of protecting inby land 
to ensure that wherever possible the best-quality 
croft land is protected. Indeed, I have considerable 
sympathy with the intentions across the board 
behind this group of amendments. 

However, in requiring the crofting commission to 
act in a particular way, amendment 69 would 
effectively fetter its discretion in its decision-
making role as the crofting regulator. The 
amendment is also unnecessary because section 
27 already provides the commission with sufficient 
powers in determining decrofting applications to 
protect inby land from inappropriate development 
where that would be detrimental to 
“crofting in the locality of the croft ... ; the crofting 
community in that locality ... ; the landscape ... ; the 
environment ...” 

or indeed 
“the social or cultural benefits associated with crofting.” 

Of course, on some occasions, development on 
inby land will be in the community‟s interests. For 
example, hill and rough grazing land might be 
unsuitably remote for a new village hall or primary 
school. 

I expect that Parliament will not want well-
conceived development to be blocked by an 

oversimplistic approach. The commission, in 
acting in the interests of crofting, will want to 
ensure that inby land is protected from speculative 
or ill-conceived development, but the bill already 
allows the commission to address those issues on 
a case-by-case basis and to determine whether 
any potential development will benefit crofting and 
be in the public interest. I therefore ask the 
committee to reject amendment 69. 

I recognise the intentions of amendment 70 and 
strongly support the commission‟s engagement in 
the planning system. However, consultees on 
planning applications are presently required to 
submit views to the planning authority within 14 
days. Amendment 70 contains no such timescale, 
which would result in inconsistency in the 
treatment of consultees in the planning system, 
and in the commission having the power perhaps 
to scupper the system completely. We accept the 
principle of amendment 70, but the approach will 
be best delivered through amendment of the Town 
and Country Planning (Development Management 
Procedure) (Scotland) Regulations 2008, rather 
than by amending the Town and Country Planning 
(Scotland) Act 1997. That will provide a consistent 
approach to the consultation process and 
safeguard the existing planning system. I therefore 
ask Elaine Murray not to move amendment 70, in 
favour of the Government‟s undertaking to 
address the issues through amendment of the 
development management procedure regulations. 

Amendment 74 would require the Scottish 
ministers to revise their policy statements to 
establish a presumption against developing inby 
land and to direct what should be contained 
therein. In my view, primary legislation should not 
direct the detail of policy and nor can a policy 
statement direct what must be established in any 
planning application. I fully recognise the value of 
protecting inby land to preserve crofting and I 
agree that development plans need to reflect that. 
However, the Scottish Government‟s planning 
policy already indicates that the country‟s best 
agricultural land should be valued in planning 
decisions. As I have said, there might of course be 
occasions on which development on inby land will 
be in the interests of the crofting community; for 
example practical, environmental, financial or 
other sound planning reasons might preclude hill 
and rough grazing land as a site for a new village 
hall or primary school. That is the kind of thing that 
might happen. 

Shetland Islands Council and Comhairle nan 
Eilean Siar have raised the issue of protecting 
crofting areas, particularly their most productive 
land. The Government‟s planning officials have 
already offered to work with those local authorities 
and any others to develop plans to protect the best 
croft land from inappropriate development. We will 
draw on those experiences to inform the next 
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review of Scottish planning policy. It is vital that 
the commission, Government planners and local 
authorities work in partnership to achieve what is 
best for local circumstances. I therefore ask Liam 
McArthur not to move amendment 74, in favour of 
an undertaking by me to address the issues 
through that partnership approach. 

I accept the intentions of amendment 77, which 
are to ensure that planning authorities consult the 
commission when proposed development or land 
use might affect land that is in crofting use. 
However, the amendment goes too far in requiring 
authorities to consult the commission on any such 
application, which would be burdensome on the 
commission‟s administration budget. It is important 
that the commission focus its resources on the key 
issues that affect the future of crofting and on the 
more significant applications that affect crofting, 
rather than on, for example, those that relate to a 
garage, conservatory or other extension, simply 
because it is in respect of a croft house. 

The proposed new section 38(3A)(a) that 
amendment 77 would insert into the 1997 act 
would result in the commission being consulted on 
proposals that might affect 
“land in crofting use or within a crofting community”. 

That proposes that the commission should 
consider development or use of all land in the 
crofting community, even non-croft land, which is 
outwith the commission‟s remit as a crofting 
regulator. Also, proposed new section 38(3B) 
would prevent a planning authority from 
determining such a planning application until the 
commission submitted its views or notified the 
authority that it would not submit views. As with 
amendment 70, no time limits are applied to the 
provisions, which could result in unreasonable 
delay in the planning process. It is usual for a 
statutory consultee to have 14 days to consider a 
relevant planning application. 

As with amendment 70, we accept the principle 
of amendment 77 but—again—I suggest that its 
intention can best be achieved by amending the 
Town and Country Planning (Development 
Management Procedure) (Scotland) Regulations 
2008 in order to achieve consistency with the 
provisions for other statutory consultees. That will 
provide greater clarity for developers, planning 
authorities and communities. I believe that 
amendment 77 is reasonable in principle, but I ask 
Elaine Murray not to move it in favour of the 
Government‟s undertaking to address the issues 
through amendment of the aforementioned 
regulations. 

To be clear, and to conclude on the group of 
amendments, I ask members to seek to withdraw 
or not to move their amendments not because I 
disagree with them but because I believe that 

there are better ways in which to ensure that inby 
land is protected. In respect of amendments 70 
and 77, I have given an undertaking that the 
Government will address the issues through 
subordinate legislation. I hope that that will be the 
preferred method of achieving the goal. 

The Convener: I invite Elaine Murray to wind up 
and say whether she wishes to press or withdraw 
amendment 69. 

Elaine Murray: I seek a bit of information from 
the minister about her proposed amendments to 
subordinate legislation. Are those amendments 
likely to be made during the current session of 
Parliament? 

Roseanna Cunningham: Can we return to you 
on that? We have to deal with the matter jointly 
with the planners and it would be unwise for me to 
make a commitment that I am unable to keep to at 
this stage. I will come back to the committee to 
advise it of the likely timescale. 

Elaine Murray: I am not convinced that 
amendment 69 would act in the way that the 
minister suggests, which is that it would prevent 
town halls or primary schools from being built 
close to communities. As I said in my introduction, 
the intention is not to ensure that no development 
takes place but to ensure that only appropriate 
development is permitted. That said, if the 
intention of the amendments can indeed be better 
achieved through subordinate legislation, I am 
happy to withdraw amendment 69 and to not move 
amendment 70, given the minister‟s assurance 
that action will be taken. 

I appreciate that the minister cannot bind a 
future Government on the matter, but if the 
changes are not made before the end of the 
current session, I am sure that our successor 
committee will be interested in how they develop 
in the next session, because we all share the 
desire to ensure that important agricultural land in 
crofting communities is protected. 

Amendment 69, by agreement, withdrawn. 

Amendment 70 not moved. 

The Convener: Before we move on to the next 
group and Alasdair Allan‟s amendment, we will 
have a five-minute break. 

11:13 
Meeting suspended. 

817



2767  2 JUNE 2010  2768 
 

 

11:18 
On resuming— 

Before section 25 
The Convener: The next group is on acquisition 

of croft land: limitation of crofter‟s ability to 
nominate disponee. Amendment 1, in the name of 
Alasdair Allan, is in a group on its own. 

Alasdair Allan (Western Isles) (SNP): Dealing 
with what is now sometimes rather unfairly dubbed 
the Cunningham loophole, amendment 1 would 
insert a new subsection in section 13 of the 
Crofters (Scotland) Act 1993 to clarify what is 
meant by a crofter‟s nominee.  

During consultation on the bill‟s provisions, 
respondents raised the issue of a perceived 
loophole created by the case of Whitbread v 
Macdonald and a number of people sought that 
the Crofting Reform (Scotland) Bill address the 
issue.  

Amendment 1 was also prompted by a number 
of my constituents, who contacted me about the 
unfortunate effects of the loophole on many 
crofting communities. The consequence of the 
loophole is that some inby land in Scotland has 
passed into the hands of property developers as a 
matter of speculation and has been lost to crofting. 
The Scottish Crofting Federation went as far as to 
describe the practice as “despicable” in its 
response to the committee‟s call for evidence. 

Amendment 1 would address those concerns by 
limiting those able to be a crofter‟s nominee under 
section 13(1)(a) of the 1993 act to family 
members. It is generally accepted that the 
intention behind the inclusion of the right to buy in 
the Crofting Reform (Scotland) Act 1976 was to 
provide security of tenure and the ability to pass 
the croft down through the generations, thereby 
benefiting the crofter, his family and future 
generations. 

It is clear from the Official Report of the Scottish 
Grand Committee of 10 February 1976 that the 
Government of the day envisaged three categories 
of nominee: a member of the crofter‟s family; a 
lending organisation to whom title was being 
conveyed as security; and a subpurchaser, who 
might be a developer or some other person 
outwith the crofter‟s family. It is also clear from the 
Official Report that it was intended that in relation 
to the first two categories of nominee there would 
be no obligation on the crofter to pay the landlord 
clawback, but that in relation to the third category 
the crofter would be required to make such a 
payment if the land were transferred outwith the 
family within five years. 

Clarification in the bill that nominees must be 
family members would close the loophole and 
disadvantage only crofters who want to speculate 
on croft land by nominating, for example, a 
developer. If we are serious about protecting croft 
land, we need to implement the safeguards and 
benefits that amendment 1 would offer. 

If amendment 1 is agreed to, the bill will, first, 
make it clear that nominees must be family 
members within the definition of “family” in section 
61 of the 1993 act. Secondly, the dubiety that has 
resulted from Whitbread v Macdonald will be 
removed once and for all. Crofters‟ right to buy 
was intended to benefit individual crofters and 
their families, with the low purchase price being 
linked to the value of the croft rent. It is important 
to stress that family transactions would remain 
unaffected under amendment 1. Finally, a two-tier 
approach to non-family transfers might provide an 
argument against the removal of land from crofting 
tenure, thereby contributing to the retention of as 
much land as possible in crofting. All that should 
reduce some of the pressures from speculation in 
croft land. 

One of Scotland‟s most recent community land 
buyouts was by the West Harris Trust, which wrote 
to me recently to make clear the benefits of the 
approach in amendment 1. The chair of the trust, 
my constituent Murdo MacKay, said: 

“The west side of Harris, as well as other remote and 
picturesque areas of the Highlands, have seen a dramatic 
rise in the number of second homes and holiday homes. 
Sites for houses (un-serviced) are selling for over £70,000. 
This is totally unaffordable for young families looking to 
settle in the area whether local or otherwise. West Harris 
Trust want to encourage young economically active families 
into the area but unfortunately most sites sold now are for 
second homes. 

The amendment proposed to close the sale by nominee 
loophole would curb the worst excesses of speculative de-
crofting. A crofter will still have his right to buy, so his rights 
are unaffected but the onward „nominee sale‟ will be 
subject to clawback if the Bill as proposed is passed. This 
would be a powerful disincentive to speculative purchasers 
whilst still allowing a crofter to provide house sites for family 
members.” 

Mr MacKay has made the case eloquently. 

I said that it was unfair to dub the current 
ambiguity, “the Cunningham loophole”. That might 
have been unduly generous of me, given that 
when the Minister for Environment was an 
advocate she was involved in the 1992 court case 
that set the Whitbread precedent. However, the 
important point is that the ruling has since been 
used for ends that the participants in the case did 
not foresee and that the UK Parliament did not, I 
think, intend when it passed the 1976 act. 

The ambiguity needs to be cleared up as far as 
possible, to protect crofting land from the effects of 
speculation. On that point, I hope that there is as 
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wide a consensus politically as there is within the 
crofting community. 

I move amendment 1. 

Peter Peacock: This is one of the few matters 
on which the committee encountered a unanimous 
view in the course of taking evidence on the bill. I 
cannot think of anyone who did not agree with the 
approach in amendment 1. Indeed, the committee 
unanimously recommended implementing the 
approach and the Government said that it would 
do that. 

I am extremely disappointed that the minister 
did not lodge the amendment herself. I can think of 
no one who is better qualified to speak on the 
matter or who has such a deep and personal 
understanding of it. We could have heard why the 
loophole arose in the first place, and why it is now 
vital to close it. I look forward to what the minister 
has to say in her response to the debate; perhaps 
she can help to illuminate the subject. 

Roseanna Cunningham: I am not entirely sure 
whether I should declare an interest at this point, 
since everyone else has declared it for me; 
perhaps we can just let that lie on the record. 

I welcome Alasdair Allan‟s amendment 1, which 
would end once and for all the debate on the 
effects of Whitbread v Macdonald and close the 
loophole that allows some crofters to avoid paying 
clawback to their landlord following the purchase 
of their croft. 

I make it clear in defence of the junior advocate 
who won the case—me—that it was an actual 
rather than a perceived loophole. It is an example 
of unintended consequences, which all of us who 
are involved in legislating should keep in mind. 

As Peter Peacock said, the Government could 
have lodged the amendment, although it would 
have been a rather curious loop to have closed the 
loophole myself. Not doing so certainly spares my 
blushes with regard to my previous involvement in 
the case. Having said that, I support amendment 1 
and I hope that everyone else will support it too. 

Alasdair Allan: I press amendment 1. 

Amendment 1 agreed to. 

The Convener: The next group is on 
assignation of crofts. Amendment 71, in the name 
of Peter Peacock, is in a group on its own. 

Peter Peacock: Amendment 71 is on a 
genuinely difficult issue, and I am interested to 
hear what the minister has to say on it. I have 
lodged the amendment partly to seek some clarity 
on how the clawback is calculated and the 
Government‟s view on that. 

Underlying it is a deep-rooted principle attached 
to crofting, which is that a croft should be able to 

be kept in a family. Crofters down the generations 
have brought land into use and added value to it, 
and they have invested huge amounts of time and 
effort in it. Therefore, there is a strong attachment 
to a family croft, and anything that potentially 
interrupts that and affects the ability of crofters to 
maintain a family interest needs to be examined 
seriously. 

The bill makes provisions for the new 
commission not to agree a family assignation. As I 
understand it, that is promoted on the basis of 
equal treatment for all parties in assignations. I 
understand the logic of that objective, but in 
seeking to address it the bill crosses an important 
line of principle. 

The commission should not have the power to 
stop family assignations. I understand the 
argument for taking that step, which would remove 
the need to pursue someone who may be absent 
at the time of the assignation and may continue to 
be absent. However, the step goes that bit too far. 
If, after a family assignation, any on-going 
question of absenteeism arises, the commission 
has the powers to pursue that matter. In doing so, 
it may be possible to achieve a result under which 
the absence is deemed to be acceptable or that 
resolves the particular issues arising from the 
absence that are causing problems. 

All the powers exist to do that, and the bill 
enhances them. I would rather that the new 
powers are used where a problem is identified and 
not to stop the family assignation itself. I hope that 
the minister understands that by seeking to correct 
an apparent anomaly in the consideration of 
assignations, another consequence arises, which 
is greater than the anomaly that the bill seeks to 
address. If there is a better way to achieve the 
objective that I seek, I am happy to consider it. 

I move amendment 71. 

Bill Wilson: It seems that there is a slight lack 
of logic in the proposal. We all agree that 
absenteeism is a problem, and we accept the 
need to retain the population—as Karen Gillon‟s 
amendments seek to do. Therefore, it would be 
slightly illogical to say that the crofting commission 
can deal with absenteeism but must accept an 
absentee as an assignee, if that is the correct 
word. 

To take an extreme example, let us assume that 
a croft is assigned to someone who is living in 
Australia. The person may have no intention of 
returning, but nonetheless the crofting commission 
would be obliged to allow the assignation. Shortly 
afterwards, the commission would be saying to the 
person, “Are you thinking of returning?”, to which 
they would reply, “No, I‟m not”—and the 
commission would then start to pursue them as an 
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absentee. That does not seem to be a practical 
way to proceed. 

Certainly, if a person who is to be assigned the 
croft tells the crofting commission that they will 
return in a couple of years, it seems logical to me 
to allow that assignation and to allow the 
commission some flexibility. However, to say 
simply that an assignation must be accepted, 
regardless of the fact that the person may not be 
living in the croft and may never have any 
intention of returning, does not strike me as logical 
given the other things that the bill is trying to 
achieve. 

11:30 
Liam McArthur: Bill Wilson sets out very well 

the counter-argument that was put during the 
stage 1 debate. However, I think that we intercede 
in assignations to family members at our peril. 
Even though in the case that Bill Wilson set out—
and there will be greyer areas than that—the 
logical consequence is that the commission would 
be pursuing absentee tenants shortly after an 
assignation had taken place, the principle that 
Peter Peacock‟s amendment 71 is trying to 
safeguard is nevertheless important in the crofting 
counties and to crofting communities. If not 
through amendment 71, some way of preserving 
that principle needs to be found. 

John Scott: I agree with the sentiments that 
Peter Peacock and Liam McArthur have 
expressed and declare an interest, coming from a 
farming line, as it were. It is important to try to 
ensure the right of succession, by assignation or 
whatever. It is a fundamental principle. If those to 
whom a croft is to be assigned do not wish to croft, 
they have the right of first refusal not to croft, but it 
is important that it is assigned to them. It may 
mean that another step must be put into the 
process, but the principle should be sacrosanct. 
Whether or not amendment 71 is the best way of 
addressing the issue, I hope that the minister will 
take on board our views. 

Aileen Campbell (South of Scotland) (SNP): I 
know that I have come to the issue quite late on, 
but if we are trying to rejuvenate crofting 
communities to make them economically viable, I 
wonder how Peter Peacock‟s amendment 71 
would allow new entrants into those communities. 
The amendment seems anomalous. Given what 
Bill Wilson said, I do not see the logic in perhaps 
blindly giving a croft to someone who lives 
somewhere else—further afield or in another 
country, for example. The proposal runs counter to 
the purpose of the bill. 

The Convener: Bill has a quick comment. 

Bill Wilson: Yes, on John Scott‟s point. I 
presume that a tenant farmer would not 

automatically be allowed to assign a tenancy to 
somebody else who is not present. If we are 
drawing a comparison, it is surely that a tenant 
farmer could not assign the farm to another person 
who is not living on the farm. 

John Scott: It depends under which act 
someone is a tenant farmer, but they would be 
automatically allowed to assign the right to another 
tenant farmer. I am not sure of the act, so I do not 
want to quote it, but there is an automatic right in 
tenant farming. 

As I have been invited to speak, let me say 
again that this is an important principle. There may 
have to be a further step in the process. If 
someone living in Australia does not wish to take 
up the land or is regarded as an absentee crofter, 
a new entrant may well be given the opportunity to 
have the land. However, as I said to begin with, 
the right of first refusal should go to the family 
member. If they are not prepared to take up the 
land properly, thereafter it will be a matter for the 
commission. 

Roseanna Cunningham: What we have here is 
a clash of fundamental principles. In fairness to 
Peter Peacock, what he said is historically correct 
but, in equal fairness to the other side of the 
argument, if we are trying to tackle absenteeism 
we need to tackle it—and we need to tackle it in 
the cases in which it will patently happen. 

One of the main aims of the bill is precisely 
that—to tackle absenteeism—but amendment 71 
would undermine that by allowing assignations to 
take place even when a person has no intention of 
ever taking up residence on or near the croft. That 
happens—we cannot pretend that it does not—
and it is a frustration to many communities and to 
the commission, which has to take enforcement 
action that could have been avoided. 

I understand where Peter Peacock is coming 
from, but the psyche to which he refers belongs to 
an age when fathers passed their crofts to their 
sons, family members lived together or near each 
other or, if living away, returned to the croft soon 
after they inherited it to take it up. That is no 
longer the case. Nowadays, the son will have left; 
he will have gone elsewhere and will have no 
intention of ever returning, except perhaps to use 
the croft house as an occasional holiday home. 
Unless an assignee—family or otherwise—can 
give a commitment that they will become a 
resident crofter, the assignation should not be 
approved. I believe that the croft should instead be 
made available, possibly to a new entrant who is 
committed to living in the community and to 
working the land. Let us be clear: the idea that we 
should give first refusal to a family member is, in a 
sense, what will happen. If the nominated 
assignee says to the commission, “Yes, I have a 
plan that involves me returning at a certain point,” 
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the commission can take that into consideration. If 
it is satisfied with the proposal that it has been 
given, it can decide that the assignation can go 
ahead. 

If that is not what we have, we are, in effect, 
telling the commission that it requires to go 
through two entirely separate regulatory processes 
and has to do so completely unnecessarily. It 
would have to process the assignation and, 
immediately thereafter, deal with the absenteeism 
issue that was foreseen and obvious at the point 
of assignation to everybody, including the 
assignee. What we are saying is that the 
commission can go to a proposed assignee and 
say, “What are your intentions?” If the assignee 
says that their intention is to return and that their 
plan for doing so includes ensuring that the croft is 
dealt with in the intervening period, I am sure that 
the commission could take all of that on board. If 
the individual has absolutely no intention  of 
returning to the croft in any meaningful way, it is 
not sensible to make the commission go through 
the regulatory process for assignation and then 
have to go through another regulatory process to 
deal with the absenteeism. In effect, that is what 
we would be doing under amendment 71. 

There is an inherent contradiction in Peter 
Peacock‟s desire to see new entrants into crofting 
and vibrant crofting communities and his 
determination to ensure that crofts continue to be 
assigned to family members, some of whom will 
have no intention of ever taking up residence on or 
working the croft. I do not believe for one single 
minute that that is what those who first introduced 
crofting legislation into this country had in mind 
when they thought about crofting. I also do not 
believe that it is what those original crofters had in 
mind. In fact, the premise goes against the entire 
principle of crofting.  

I have argued strongly against amendment 71. I 
urge committee members to oppose it. 

Peter Peacock: As I said at the outset, the 
issue is a difficult one. In speaking to the 
amendment, I rehearsed some of the arguments, 
which the minister has also rehearsed. Indeed, Bill 
Wilson also rehearsed them. Nonetheless, the 
debate on amendment 71 was worthwhile. As the 
minister said, a clash of two principles is involved. 
As Bill Wilson said, perhaps there is also a clash 
between logic and principle. That said, I do not 
underestimate the psyche to which the minister 
referred, which still runs deep in crofting. As Liam 
McArthur hinted, it is deep indeed. As a matter of 
principle, therefore, we should not do anything that 
runs against it.  

I was interested in John Scott‟s suggestion that 
there may be a way of refining this a bit. In that 
spirit, I seek leave to withdraw amendment 71 with 
a view to trying to refine it and, having found a 

better balance in the matter, bring it back at stage 
3. 

Amendment 71, by agreement, withdrawn. 

Section 25—Extension of period during 
which sum is payable on disposal of croft land 

The Convener: Amendment 72, in the name of 
Peter Peacock, is in a group on its own. 

Peter Peacock: This is another difficult and 
complex issue. The committee‟s stage 1 report 
reflected how unclear the aspect of the law in 
question appears to be. It is clear that there are 
different interpretations of how the clawback is to 
be calculated. I understand the policy reasoning 
for wanting to extend the clawback period—it is 
argued that extending the period over which a 
crofter would potentially lose a financial gain is 
designed to dampen down or reduce speculation. 
The argument breaks down into three parts. 

First, would increasing the period during which a 
crofter loses and a landowner gains really reduce 
speculation? Would a determined and far-sighted 
speculator consider that waiting a further five 
years would make a huge difference to their 
actions? I doubt that the extension would deter a 
determined speculator. On the other hand, it would 
potentially affect a crofter who may want to realise 
an asset in order to reinvest in their croft, buy a 
tractor or re-roof a byre. That would not be a 
typical speculator. 

Secondly, one‟s view might be affected by how 
the clawback is calculated. If it is calculated on the 
full development value, potentially enhanced by 
the value of a planning consent, say, it might be 
thought that speculation would be dampened if the 
landowner was given half of the development 
value. That would be particularly so now that the 
Whitbread amendment—amendment 1—has been 
agreed to. On the other hand, the landowner‟s 
right to get cash for what is, in effect, 
compensation for land that they will have had no 
effective rights over since the late 1800s would be 
extended, and I am generally disinclined to see 
more money going to landowners. 

Thirdly, if the interpretation is that the land value 
is simply the difference between the value of the 
croft land at the time of the purchase and its value 
as agricultural land at the time of the subsequent 
sale, the sums involved could be minuscule and 
they would have no effect on speculation. 

On balance, I do not believe that the measure 
would make a big difference to speculation. 
Determined speculators may sit things out for 
another five years if the sums involved are great 
enough, or, depending on how the development 
value is calculated, the sums involved may be 
negligible. In any event, I do not favour extending 
traditional landowners‟ rights to receive cash from 
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crofters; there is something just not right about 
that in light of the history of crofting in the 
Highlands and Islands. I believe that the other 
powers in the bill to combat speculation—for 
example, ensuring that the Scottish Land Court 
can have regard to the commission‟s strategic 
plan for the first time; the commission‟s right to 
refuse decrofting applications, even when planning 
consent exists; the various measures relating to 
planning in amendments that have been 
discussed; and the Whitbread amendment, which 
has been agreed to—will be far more powerful. 
Amendment 72 would remove the extension of 
landowners‟ rights. 

I move amendment 72. 

Liam McArthur: Peter Peacock has pointed out 
the misconception about the values that are being 
talked about in a lot of the debate. It is about the 
difference in value based on agricultural value 
rather than development value. Nevertheless, I 
think that extending the period to 10 years is, on 
balance, sensible, so I will not be supporting the 
amendment. 

John Scott: There is confusion about 
agricultural and development values and where 
the clawback kicks in. I look forward to the 
minister‟s explanation of that. However, I am 
inclined to support the extension, not because I 
think that landlords should necessarily get more 
money, but because I think that it would reduce 
speculation, particularly in the current and 
foreseeable financial climate. Taken with the other 
measures in the bill that Peter Peacock 
mentioned, I think that it would nail things down 
and reduce speculation, but I would be 
disappointed if the effect were to stop a crofter 
redeveloping his own property, building a new 
byre or putting up new farm buildings, as Peter 
Peacock suggested could happen. Perhaps the 
minister could clarify matters in that regard. 

11:45 
Roseanna Cunningham: Removing section 25 

of the bill, as Peter Peacock suggests, would 
maintain the status quo of having a five-year 
period within which clawback must be paid to the 
previous landowner as opposed to extending the 
period to 10 years. 

Amendment 72 would be a backward step in 
addressing speculation on croft land. I am not sure 
that Peter Peacock recognises the contribution 
that section 25 will make to safeguarding the 
future of crofting. 

Removing it will remove the disincentive to 
decroft land for speculative development, as an 
individual will know that any profit may be gained 
after only five years, as at present. Those wishing 
to speculate in order to gain financial benefits from 

a subsequent sale are likely to view the retention 
of the five-year period as a greater incentive to 
speculation than a 10-year period. With the longer 
period, there is unlikely to be the same desire to 
speculate. 

If the proposal were simply to extend the 
clawback period from five to 10 years, I might 
agree that there was insufficient reason for a 
change. However, we are not dealing with the 
matter on its own. At stage 1, the committee heard 
Sir Crispin Agnew express the view that the 
closure of the Whitbread v Macdonald loophole 
and the extension of the clawback period to 10 
years will combine to discourage speculation. In 
paragraph 494 of its stage 1 report, the committee 
acknowledges that that view was supported by 
Keith Graham, former clerk to the Scottish Land 
Court. In paragraph 493, it notes that even the 
Scottish Crofting Federation 
“agreed with the extension of clawback to ten years”. 

Retaining section 25 in the bill, combined with 
amendment 1, which closes the Whitbread 
loophole and to which the committee has just 
agreed, will go some way towards addressing the 
key issues that are involved in speculative 
development of croft land. The provisions are a 
vital contribution to dealing with those who are 
simply out to earn a fast buck, with complete 
disregard for the future of crofting or of the crofting 
community in which their croft is situated. 

I turn to the technicalities of the calculation. The 
Government‟s position is that the sum to be 
clawed back is the difference between the 
purchase price and the “hope” or development 
value. The 1993 act requires permanent 
improvements to be discounted. Such 
improvements must be suitable to the croft, but 
that does not discount the market value or other 
developments that are not suitable to the croft. 

I hope that committee members will accept that, 
jointly, section 25 and amendment 1, which closes 
the Whitbread loophole, will deter further 
speculation, in so far as it is possible to do that. 
Peter Peacock said that he did not want to give 
more money to landlords. It is easy to ensure that 
landlords do not get the extra money and do not 
speculate. 

Peter Peacock: I agree that if people did not 
speculate on the land, there would not be an 
issue. However, human nature being what it is, I 
do not think that that will determine the matter. 
Notwithstanding the minister‟s comments on the 
Government‟s view of how clawback should be 
calculated, the evidence that the committee heard 
indicated that there was still dispute about the 
matter. None of us can determine the issue finally 
until the courts have determined it. 
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I still do not believe that section 25, in itself, 
adds a great deal to the many other provisions in 
the bill to combat speculation, which will be far 
more effective. I will stick to my guns and press 
amendment 72. 

The Convener: The question is, that 
amendment 72 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
McArthur, Liam (Orkney) (LD) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 0. 

Amendment 72 disagreed to. 

Section 25 agreed to. 

Sections 26 and 27 agreed to. 

Section 28—Requirements to submit 
proposals for re-letting crofts 

The Convener: The next group is entitled “Limit 
on number of letting/re-letting proposals”. 
Amendment 3, in the name of the minister, is 
grouped with amendments 4 and 34. 

Roseanna Cunningham: Amendments 3 and 4 
respond to concerns that, in the past, landlords 
have frustrated the Crofters Commission‟s 
attempts to let a vacant croft by submitting 
numerous knowingly inappropriate proposals that 
the commission is bound to consider. Amendment 
3, therefore, limits letting proposals to a maximum 
of three tenants. 

The Government is taking proactive steps to 
ensure that a landlord or owner-occupier crofter 
who is subject to the crofting commission‟s new 
enforcement powers and is asked to submit letting 
proposals cannot delay the commission‟s progress 
as they have been able to do previously. It is 
important to address the issue now, in advance of 
any potential increase in such frustration tactics 
once the commission has the new enforcement 
powers that the bill provides, to take action to 
address absenteeism and neglect. 

The 1993 act currently provides a single 
deadline for the submission of proposals and the 
commission‟s decision. Amendments 3 and 4 
provide separate timescales for the landlord and 
the commission. Letting proposals under section 

23 will be required within two months, with the 
commission having a further month to intimate its 
decision. However, given the sensitivities 
surrounding intestacy, a longer, four-month period 
is permitted for submitting letting proposals in such 
circumstances. 

Amendment 34 provides a similar process for 
owner-occupier crofters and is aimed at equalising 
the treatment of all crofters as far as is possible, 
irrespective of their status as tenants or owner-
occupiers. 

I move amendment 3. 

Amendment 3 agreed to. 

Amendment 4 moved—[Roseanna 
Cunningham]—and agreed to. 

Section 28, as amended, agreed to. 

Section 29 agreed to. 

Section 30—Enlargement of crofts 
The Convener: The next group is entitled 

“Enlargement of crofts: registration”. Amendment 
5, in the name of the minister, is grouped with 
amendments 6 and 7. 

Roseanna Cunningham: Amendments 5 to 7 
are part of the suite of amendments that relate to 
the crofting register. As the committee will discuss 
the main crofting register amendments next 
Wednesday morning, I ask committee members to 
support amendments 5 to 7 on the basis that there 
will be a fuller discussion of the substantive policy 
next week. I am not attempting to pre-empt the 
outcome of that discussion. 

Amendment 5 provides that the crofting 
commission cannot grant a regulatory application 
that is made in relation to an unregistered croft 
unless an application to register the croft is made 
within six months of the regulatory application 
being made. It also provides that the commission 
does not have to consider the enlargement 
application until the registration application is 
made and cannot make a direction for the 
enlargement of an unregistered croft unless an 
application for registration is made within six 
months of the application for enlargement being 
made. 

Amendment 6 provides that a direction 
enlarging an unregistered croft, or a croft that has 
been registered as a result of the application for 
enlargement, will take effect on the date of the 
direction or the date of entry under the tenancy of 
the enlarged area. 

Amendment 7 is part of the suite of 
amendments that provide that changes to a 
registered croft, that are a result of a decision of 
the crofting commission, will take effect when they 
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are registered. It places a three-month time limit 
on the validity of a commission direction for the 
enlargement of a registered croft, unless an 
application for the registration of the enlargement 
is submitted within that period. If the crofter does 
not apply for registration within three months of the 
commission‟s direction being made, the direction 
will cease to have effect. The amendment also 
provides that the enlargement of the croft will take 
effect on registration. 

I move amendment 5. 

Peter Peacock: I accept what the minister says 
about the fact that, because of the order in which 
we consider the bill, the substantive debate on the 
register cannot take place until next week. That 
said, amendments 5 to 7—and, indeed, 
amendment 8, which stands on its own in the next 
group—would all require me to vote for a provision 
that I will oppose next week, so I do not intend to 
vote for it this week and so will oppose all the 
amendments in the group. 

The Convener: The question is, that 
amendment 5 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Against 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

The vote is tied, so I use my casting vote for 
amendment 5. 

Amendment 5 agreed to. 

Amendment 6 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 6 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Against 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 

Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

The vote is tied again, so I use my casting vote 
for amendment 6. 

Amendment 6 agreed to. 

Amendment 7 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 7 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Against 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

Again, we have a tie. I use my casting vote in 
favour of amendment 7. 

Amendment 7 agreed to. 

Section 30, as amended, agreed to. 

After section 30 

The Convener: The next group is on 
enlargement of common grazings. Amendment 8, 
in the name of the minister, is the only amendment 
in the group. 

Roseanna Cunningham: Amendment 8 seeks 
to substitute a new section for section 51 of the 
1993 act to align procedures for the enlargement 
of common grazings with those for the 
enlargement of crofts. The new section will require 
the landowner and the crofters to apply to the 
commission for a direction to enlarge a common 
grazing. When the commission makes a direction 
to enlarge an unregistered common grazing, the 
direction will take effect on the date of the direction 
or the date on which rights are first exercisable 
over the enlarged area by the crofters. That part of 
the amendment is not dependent on the suite of 
amendments that relate to the register. 

Amendment 8 also provides that a commission 
direction to enlarge a registered common grazing 
cannot take effect unless an application to amend 
that registration is made within three months of the 
date on which the direction is made. The 
enlargement will take effect on the date of 
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registration. That part of the proposed new section 
of the 1993 act is part of the suite of amendments 
that relate to the register. 

I move amendment 8. 

The Convener: The question is, that 
amendment 8 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Against 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

Again, the vote is tied. I use my casting vote in 
favour of amendment 8. 

Amendment 8 agreed to. 

Section 31—Obtaining Commission approval 
or consent 

The Convener: The next group is on 
succession to crofts. Amendment 9, in the name of 
the minister, is grouped with amendments 10 to 
12, 15 to 17, 37 and 39. 

Roseanna Cunningham: This group of 
amendments responds to issues, principally 
around inadvertent intestacy, that were raised 
during the committee‟s stage 1 evidence. 
Inadvertent intestacy occurs when a will contains a 
bequest that is invalid. Comments were also made 
about the rather insensitive nature of some of the 
public notification and objection provisions of the 
1993 act as they relate to succession. 

The main amendment in the group is 
amendment 17, which seeks to insert in the bill a 
new section to amend the bequest provisions in 
section 10 of the 1993 act. The amended section 
10(1) of the 1993 act will provide for two types of 
bequests: the bequest of the tenancy of the whole 
croft to one individual; and the bequest of the 
tenancy of the croft to two or more individuals. 
Subsection (2) of the proposed new section will, 
therefore, remove the restriction that a bequest be 
made to “one natural person”, which is contained 
in section 10(1) of the 1993 act, so that a crofter 
can, for example, bequeath the croft house to his 
wife and the remainder of the croft land to a 
member of his family. The bequest will be valid, 
provided that the commission consents to the 
necessary division of the croft, thus preventing the 

tenancy of the croft from being treated as 
intestable estate. 

Amendment 17 provides for a simplified, single 
12-month period for a legatee to give notice of 
acceptance of the bequest to the landlord, and to 
send a copy of the notice to the commission, 
which will replace the four months that section 
10(2) of the 1993 act presently provides for, which 
may be extended by a further six months when 
there is “some unavoidable cause”. 

Amendment 17 will require the executor to apply 
to the commission to divide the croft when all 
legatees accept their bequests, and it provides for 
bequests to become null and void if commission 
consent is not given or an application for 
registration of the division of the croft in the 
crofting register is not made within three months. It 
provides that a legatee will take the place of the 
deceased crofter upon the application to the new 
crofting register, and that when there is more than 
one legatee of the tenancy of the croft, each 
legatee will be jointly and severally liable for the 
debts and expenses that relate to the tenancy and 
its administration. No distinction is made between 
bequests to the deceased crofter‟s family 
members or other persons. A bequest to two or 
more people is valid when the whole croft is 
bequeathed and the croft cannot be left to two or 
more persons jointly. 

Amendment 39 is consequential on amendment 
17. It simply seeks to remove the text that forms 
paragraph 3(9) of schedule 2 to the bill, which is 
now covered by amendment 17, which will, as I 
have outlined, insert a new section after section 31 
of the bill to amend the bequest provisions. 

12:00 
Amendment 12 requires the commission to 

approve an application for division by an executor 
seeking the division of the site of the dwelling 
house from the remainder of the croft in order to 
give effect to a bequest under the new section 10 
of the 1993 act. The amendment would result in a 
deceased crofters‟ wishes—for example, to 
bequeath the croft house to his or her spouse and 
the remainder of the croft to his or her child—
being followed without the commission being able 
to refuse the application to divide the croft. 

Amendment 11 is consequential on amendment 
12, and obliges the commission to grant an 
application for division that is made by an executor 
and relates to the division of the site of the 
dwelling house from the remainder of the croft. 

Amendments 9 and 10 recognise the 
sensitivities that are associated with succession, 
which Simon Fraser highlighted in his evidence to 
the committee.  
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Amendment 10 disapplies the public notification 
procedure in section 58A of the 1993 act, where 
an executor applies to the commission to divide a 
croft in order to carry out the intentions of the 
deceased crofter. It also removes the right in 
section 58A(4) of the act for parties to submit 
objections to the bequest and the commission‟s 
consideration of any such objections. 

Amendment 9 is consequential on amendment 
10, and is simply a cross-reference to the new 
provisions.  

Amendments 15 and 16 provide that the public 
notification and objective provisions applying to 
applications for variations of conditions of 
commission approval and consent are not to apply 
where the applicant is an executor applying for 
division of a croft. That provides for a much 
simpler and less public process for variation of any 
conditions associated with an application from an 
executor to divide a croft following a bequest of 
the tenancy. 

Amendment 37 replaces paragraph 2(2) of 
schedule 2 to the bill, relating to the Succession 
(Scotland) Act 1964. It also removes the 
requirement for the commission to consent to a 
transfer of the tenancy of a croft by an executor. It 
extends the ordinary time limit for the transfer of a 
crofting tenancy by an executor from one year to 
24 months from the date of the crofter‟s death. It 
also repeals section 16(3)(b)(ib) of the act, in 
consequence of the repeal of section 10(3) of the 
1993 act. The effect of amendment 37 is to reduce 
the burden on executors where the bequest of a 
crofting tenancy is not valid, by removing the 
requirement to seek commission consent for the 
transfer of the tenancy and allowing executors an 
additional 12 months within which to transfer the 
tenancy without having to obtain an extension of 
time by agreement with the landlord.  

I hope that the committee agrees that this suite 
of amendments addresses the various concerns 
that were raised by stakeholders during stage 1. 

I move amendment 9. 

Amendment 9 agreed to. 

Amendments 10 to 12 moved—[Roseanna 
Cunningham]—and agreed to.  

The Convener: Amendment 13, in the name of 
the minister, is grouped with amendments 19, 24, 
27 and 28.  

Roseanna Cunningham: Amendments 13, 19, 
24, 27 and 28 seek to increase the maximum 
distance within which tenant and owner-occupier 
crofters must be ordinarily resident from the croft 
from 16km to 32km, throughout the legislation. 

I welcome the committee‟s recommendation, in 
its stage 1 report, that the Government consider 

the extent to which the regulatory burden of the 
commission would be eased if this limit were 
extended to 32km. I agree that that is about the 
right balance in terms of easing the regulatory 
burden on the commission in addressing 
absenteeism, while ensuring that the distance 
reflects more modern commuting distances and 
that a person is ordinarily resident in the locality of 
the croft, thereby delivering occupancy objectives. 

Amendment 13 applies the new residency 
distance to the issues that the commission must 
have regard to in considering regulatory 
applications to the commission in section 31. 

Amendments 19 and 24 extend the residency 
requirement from within 16km to 32km. In effect, 
an investigation into whether a person is an 
absentee will not be triggered if they reside 
between 16km and 32km away from the croft. 

Amendments 27 and 28 apply the 32km 
distance to tenant and owner-occupier crofters 
who apply for consent to be absent and the 
commission‟s consideration of good reasons for 
absence. 

I move amendment 13. 

Peter Peacock: There is no right answer to the 
question. One can make a case for retaining the 
16km requirement; someone who lived within that 
distance of their croft would arguably be within the 
community, rather than apart from it as might be 
the case if the requirement is changed to 32km. 

On the other hand, all the evidence that the 
committee received was in favour of widening the 
requirement because of the change in travel times 
since the original 16km requirement was 
established, and because it would mean less 
administration for the commission because certain 
people would be excluded from having to justify 
their absence. 

I stress, however, that the distance is only a 
trigger. It does not imply any automatic offence if 
someone lives more than 32km away, or that they 
are guilty of anything; it is simply a trigger for the 
commission to consider whether there are any 
issues around that absence that require to be 
addressed. It is in that spirit that I am happy to 
support the amendments in grouping 18. 

Liam McArthur: Peter Peacock is right: when 
we took evidence, it quickly became apparent that 
whatever conclusion the committee reached, it 
could be accused of arriving at a fairly arbitrary 
judgment about where the trigger should lie. 

Although I certainly support the amendments 
that will extend the requirement to 32km, I sound a 
note of caution about the requirement‟s 
applicability in an island context. When one is off 
the island one is off the island, and certainly in the 
area that I represent there are no direct links 
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between many of the islands. That may not be the 
case in Shetland and the Western Isles, but I hope 
that the commission would, in acknowledging the 
arbitrary nature of the requirement, be alive to the 
different circumstances in island groups. 

John Scott: I take Liam McArthur‟s point—I 
was originally in thrall to the idea of a variable 
trigger distance for different communities. 
However, bearing in mind that the distance is only 
a trigger that might stimulate an investigation, and 
bearing in mind the need for simplicity and for 
common understanding throughout the crofting 
communities that a trigger exists and that there is 
a figure, it seems easier just to have one figure, 
rather than variable figures that might be subject 
to electoral platforms. I am happy to support the 
amendments to extend the requirement from 16km 
to 32km. 

Elaine Murray: I have concerns that reflect 
what others have said about the difficulty of finding 
the right answer. Although 32km, or 20 miles—
which is the distance between Beattock and 
Dumfries, for example—is easily commutable for 
someone who works on a croft, they are not 
terribly likely to be involved in the community. 
They will not be living there or sending their kids to 
the local school. 

I am sympathetic to John Scott‟s suggestion—it 
would have been nice if we could have dealt with 
the issue in a way that reflected the needs of 
different communities. However, it is difficult to see 
what that solution would be or how it would work. 

On balance, the extension to 20 miles is a 
sensible idea, but I still have some reservations 
about whether it supports some of the more fragile 
communities. 

Roseanna Cunningham: There are a variety of 
views, even among crofters. I have heard crofters 
express the view that the distance should be 
50km, while others have said that there should be 
no figure at all, because—to pick up Elaine 
Murray‟s point—having a zero-kilometre limit 
would enhance the residency and population 
retention aspects of crofting. We are where we 
are, and the 32km figure is the compromise that 
we have reached. 

We must bear in mind the nature of highland 
roads. The mileage that we are talking about does 
not seem like very much in respect of urban roads, 
but in large parts of Scotland it will take longer to 
drive, which is presumably the method by which 
people will access their crofts, given the lack of 
public transport. 

I do not think that there is a strong view on any 
particular figure. There has been no great 
consensus, but most people simply feel that a limit 
of 16km is now too short and that we need to 
increase the figure. I do not know whether the 

argument will ever be resolved by 100 per cent 
agreement.  

Liam McArthur: I am interested to know 
whether any safeguards can be put in place in 
relation to island groups. 

Roseanna Cunningham: As we said, the 32km 
limit is simply a trigger for a look at what is 
happening. The commission will retain the 
flexibility to look at the situation in actuality when 
people are outwith the mileage figure. That 
currently happens, and I presume that, even in an 
island community, a move from 16km up the way 
is better than no move as it will take further groups 
of people outwith any initial consideration. It is 
probably impossible to account for every single 
possibility in legislation, and the commission will 
continue to apply its judgment to individual cases. 

Amendment 13 agreed to. 

The Convener: The next group is on duties of 
crofters and owner-occupier crofters. Amendment 
14, in the name of the minister, is grouped with 
amendments 20 to 23, 25, 26, 29 to 33, 38, 40 to 
43 and 48 to 50. 

Roseanna Cunningham: The amendments in 
the group are largely technical. They relocate 
statutory conditions on tenant crofters to cultivate 
and maintain the croft that are currently in 
schedule 2 to the 1993 act—which means that 
they are enforceable by the landlords—into the 
main body of that act. They also apply the 
conditions equally to owner-occupier crofters. The 
effect of the move is that the duties will be 
enforceable by the commission, thus ensuring 
consistency of enforcement between tenant and 
owner-occupier crofters. A large number of the 
amendments are consequential on amendment 
23, which sets out the duties in new section 5C. 

The amendments attempt to simplify crofting 
legislation and remove repetitions of various 
definitions in the 1993 act. The Government is 
seeking to ensure that tenant and owner-occupier 
crofters are subject to the same duties to occupy 
and work their croft. Amendment 23, the main 
amendment in the group, achieves that by 
ensuring that tenant crofters have the same duty 
as owner-occupiers to cultivate the croft or to put it 
to purposeful use. At present, that duty is a 
statutory condition for tenant crofters, which limits 
the Crofters Commission‟s ability to take action. 
Under the statutory condition, landlords can take 
action when there has been a breach, but the 
commission can take action only when a complaint 
has been made or when it has the consent of the 
landlord. New section 5C of the 1993 act will 
ensure that it becomes a duty for tenants, as with 
owner-occupiers, and that the commission can 
take proactive action when a crofter is failing to 
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cultivate, maintain or put the croft to purposeful 
use. 

The following amendments are consequential 
on amendment 23. Amendments 14 and 20 
amend a cross-reference from section 5(7) of the 
1993 act to section 5C(4), as inserted by 
amendment 23. They are necessary following the 
restructuring of the duties and statutory conditions. 

Amendment 21 inserts the word “purposeful” 
into new section 5B(2)(c) of the 1993 act for 
clarification only. Reference in paragraph (c) to 
“any such purposeful use” rather than “any such 
use” clarifies that failure to put the croft to 
purposeful use that is consented to amounts to 
misuse of the croft. Amendments 22 and 26 
simplify the 1993 act by removing the definition of 
“purposeful use” from the new duty on tenant and 
owner-occupier crofters not to misuse or neglect 
crofts. Amendment 23 includes a definition of 
“purposeful use” and amendment 49 applies the 
definition to the whole of the 1993 act. 

Amendment 25 inserts a new subsection into 
new section 19C of the 1993 act, which is inserted 
by section 21 of the bill, to set out the matters to 
be considered in determining whether an owner-
occupier croft has complied with the duty to 
“keep the croft in a fit state for cultivation”. 

The explanation of that duty was set out in respect 
of tenant crofters in paragraph 3B of schedule 2 to 
the 1993 act and will be included in new section 
5C of the 1993 act. Amendment 25 therefore 
aligns the factors to be considered in relation to 
both crofters and owner-occupier crofters. 

12:15 
Amendment 38 seeks to repeal section 5(1A), 

5(2A), 5(2B) and 5(7) to 5(10) of the 1993 act, 
which relate to statutory conditions in schedule 2 
of the act. Instead, those conditions will be 
included in proposed new section 5C of the 1993 
act as duties to “cultivate the croft”, 
“put it to another purposeful use” 

or 
“keep the croft in a fit state for cultivation”. 

Amendment 40, which is consequential on 
amendment 48, is a technical amendment that is 
intended to simplify the bill and avoid multiple 
references to “cultivate”. 

Paragraph 14 of schedule 2 presently provides 
that a crofter may be removed from the croft if they 
fail to comply with the duty not to misuse or 
neglect the croft as set out in proposed new 
section 5B to the 1993 act. Amendment 41 seeks 
to extend the provision to include removing 
crofters who do not comply with the duty to 
cultivate and maintain the croft and is 

consequential on amendments 23 and 50, which 
remove the tenant crofter‟s duty to cultivate and 
maintain the croft from the statutory conditions set 
out in schedule 2 of the 1993 act and place them 
in proposed new section 5C. 

Amendments 42 and 43 simply seek to change 
cross-references in schedule 2 to the bill to reflect 
the insertion of proposed new section 5C of the 
1993 act. Amendment 48 seeks to apply the 
definition of “cultivate” to the whole 1993 act and is 
a reference to the definition provided in proposed 
new section 5C. Basically, it seeks to simplify and 
tidy up the 1993 act by reducing repetition of the 
word “cultivate” and having one definition that 
applies whenever the word is mentioned. 

Amendment 49 seeks to insert definitions of 
“purposeful use”, “registered”, “unregistered” and 
related expressions into the interpretation 
section—section 61—of the 1993 act, again to 
simplify the act and remove repetition. The 
reference to “purposeful use” is relevant to this 
group of amendments, but the definitions of 
“registered” and “unregistered” are more relevant 
to our planned discussion next week on the 
crofting register. However, we have had to lodge 
the amendment for debate at today‟s meeting and 
I ask the committee to agree to the amendment on 
the understanding that, depending on the outcome 
of next week‟s discussion, we might need to 
amend it again at stage 3. 

Amendment 50 seeks to remove the duties in 
paragraphs 3, 3A and 3B and the definitions of 
“cultivate” and “purposeful use” from schedule 2 to 
the 1993 act, as these are now included in 
proposed new section 5C of the 1993 act set out 
in amendment 23. 

Amendments 29 and 30 seek to simplify 
proposed new section 26A of the 1993 act, as set 
out in section 23, detailing the duties on which the 
commission might take enforcement action, by 
replacing individual references to residency and 
misuse or neglect duties for tenant and owner-
occupier crofters with individual sections covering 
all three duties for crofters and owner-occupiers 
alike. These sections reflect the duties in proposed 
new sections 5A, 5B and 5C of the 1993 act for 
tenant crofters and in proposed new section 
19C(2) of the same act for owner-occupier 
crofters. 

Amendments 31 to 33 are consequential on 
amendments 29 and 30. Amendment 31 seeks to 
simplify proposed new section 26A in section 23 of 
the bill by removing the definitions for “residency 
duty” and “other duty”; amendment 32 seeks to 
simplify the operation of provisions relating to 
undertakings by removing the reference to 
proposed new section 26D of the 1993 act, which 
is removed by amendment 33, and to provide the 
commission with the necessary case-by-case 
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flexibility to determine the timescale for an 
individual to comply with their undertaking. 
Amendment 33 seeks to remove proposed new 
section 26D in section 23, which sets out the types 
of undertakings that a tenant or owner-occupier 
can give in response to the commission 
addressing a breach of duty. Those undertakings 
are now contained in proposed new section 26A of 
the 1993 act to simplify the operation of these 
provisions. 

I hope that the committee will agree that this 
group of amendments usefully aligns the duties of 
tenant and owner-occupier crofters and reduces 
the repetition of various definitions in crofting 
legislation. I certainly trust that everything is now 
clear. 

Accordingly, I move amendment 14. 

Peter Peacock: Everything is absolutely crystal 
clear now, minister. 

I have no problem with the generality of this 
group of amendments, apart from amendment 49, 
which I will treat the same as amendments 5, 6, 7 
and 8 and vote against. However, with regard to 
amendment 23, I wonder about the 
appropriateness of the phrase “every part” in the 
line 
“so that every part of the croft is cultivated or put to such 
use” 

in proposed new section 5C(2)(a)(ii) of the 1993 
act. 

I can think of circumstances in which it would 
not be physically possible to cultivate or put to 
purposeful use every part of a croft. For example, 
some crofts run into a beachhead, which might 
move over time. Sometimes there is a pile of 
stones in a corner of the croft, which have been 
taken out of the land over 150 years, and 
sometimes there is a huge rock in the middle of 
the croft. 

The words “every part” do not add anything to 
the provision. I do not expect an instant answer 
from the minister on the matter, but I urge her to 
consider it before stage 3. I will raise the same 
issue at next week‟s meeting when we consider 
proposed new section 19C of the 1993 act, “Duties 
of owner-occupier crofters”, which also contains 
the words “every part”. I urge the minister to 
consider whether a literal interpretation of “every 
part” might cause unnecessary problems, given 
that the sense of the provision is clear. 

Roseanna Cunningham: Thank you for your 
comments. The fact is that that is the terminology 
that is in use in the current legislation. We have 
simply mirrored the existing terminology. However, 
I take your point. We will consider whether it would 
be possible to lodge an amendment at stage 3 that 
will fix the issue. That might not be as easy as it 

seems, given that we would have to amend right 
across legislation. We will come back on the issue. 

Amendment 14 agreed to. 

Amendments 15 and 16 moved—[Roseanna 
Cunningham]—and agreed to. 

Section 31, as amended, agreed to. 

After section 31 

Amendment 17 moved—[Roseanna 
Cunningham]—and agreed to. 

The Convener: Amendment 18, in the name of 
the minister, is grouped with amendments 35, 36 
and 44 to 47. 

Roseanna Cunningham: This group of 
amendments concerns appeals. The committee 
heard complaints about the issue during stage 1, 
although it was not a theme of Shucksmith or the 
original bill. After the issue had been raised, we 
began to hear about it from the commission and 
the Scottish Land Court. 

It seems that the stated case procedure is not 
well liked. That is hardly surprising, given how 
cumbersome it is. Therefore, we are responding to 
an overwhelming degree of consensus in the 
crofting world—this might be the second instance 
of such consensus in our debates this morning—
by lodging amendments that will replace the 
procedure with a straightforward appeals 
procedure. 

Amendment 18 is two-fold. First, proposed new 
subsections (1)(a) to (1)(c) will remove from the 
1993 act the stated case procedure for appeals to 
the Scottish Land Court. In conjunction with the 
provisions in amendment 35, the approach will 
provide for a simplified appeals process to be 
applied throughout the legislation. Secondly, 
proposed new subsection (2) will relocate the 
commission‟s ability to be party to an appeal to or 
questions that come before the Land Court, which 
is currently in paragraph 15 of schedule 1 to the 
1993 act, so that it sits alongside the appeals 
provisions in section 52A of that act. The approach 
simply brings together provisions that relate to 
appeals. 

Amendment 35 will remove another reference to 
appeals being by way of stated case procedure in 
proposed new section 26K of the 1993 act, which 
will be inserted by section 23 of the bill and relates 
to appeals against enforcement action by the 
commission in addressing a breach of a duty by a 
tenant or owner-occupier crofter. Amendment 36 
will extend the timescale for lodging an appeal 
under new section 26K from 21 days to 42 days, 
to align with existing appeals to the Land Court 
under section 52A of the 1993 act. The intention 
behind amendment 36 is purely to provide a 
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consistent approach to lodging appeals with the 
Land Court under the 1993 act. 

Amendment 44 is a minor drafting change, 
consequential to amendments 45 to 47, and will 
remove a reference to repeal from the first line of 
paragraph 3(19) of schedule 2, because that is 
contained in amendments 45 to 47. Amendment 
45 will make minor consequential amendments to 
paragraph 3(19) of schedule 2, to reflect that the 
reference to subsection (5)(a) of section 52A of 
the 1993 act should be to subsection (5). 
Amendment 46 will make a minor consequential 
amendment to paragraph 3(19) of schedule 2, to 
reflect that section 10(4B) of the 1993 act will have 
been repealed by paragraph 3(9)(c) of schedule 2 
to the bill. Amendment 47 will make a minor 
consequential amendment to paragraph 3(19) of 
schedule 2, to reflect that amendment 44 will have 
deleted the words “the following are repealed” 
from the first line of that paragraph. 

I move amendment 18. 

John Scott: I welcome the thrust of the 
amendments, which will provide much-needed 
simplification and clarification. The bill should do 
that wherever possible. 

Amendment 18 agreed to. 

The Convener: That ends today‟s consideration 
of the bill. We will continue our stage 2 
consideration next week, when the target will be to 
complete consideration of part 2. I thank the 
minister, her officials and everyone else for their 
attendance. 

Meeting closed at 12:26. 
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1

Crofting Reform (Scotland) Bill 
 

2nd Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Section 1  
Section 2  

Sections 3 to 24 
Schedule 2 
Long Title 

Schedule 1 
Sections 25 to 31 
Sections 32 to 35 

Sections 36 and 37 
 

  
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Before section 3 

Peter Peacock 
 

227 Before section 3, insert— 

< Compilation of community maps and plans  

(1) The Commission may, upon a reasonable request to do so, provide assistance, directly or 
in association with others, to a crofting community to compile a community map and 
plan. 

(2) Such assistance as the Commission may provide and what they consider to be a crofting 
community for this purpose may be set out in the Commission’s plan, to be prepared 
under section 2C of the 1993 Act.  

(3)  The Commission may make arrangements to hold and maintain such a community map 
and plan for the purpose of supporting the effective discharge of the Commission’s 
functions. 

(4) A community map and plan may contain the following information about the land that 
the crofting community occupies— 

(a)  its ownership;  

(b)  its features and physical assets;  

(c)  its boundaries, and— 

(i) the name, location and boundaries of each croft;  

(ii) the name of the tenant and landlord of each croft; and 

(iii) the location and boundaries of each common grazings, 

within those boundaries; 

(d)  the use to which croft land is put. 

(5) A community map and plan may also contain information about— 

(a) the extent to which it appears to the crofting community that— 
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(i) any crofter is absent; 

(ii) any croft is neglected or misused; 

(b) any other relevant matters of concern to the crofting community.> 

Section 3 

Peter Peacock 
Supported by: Liam McArthur 
 

228 Leave out section 3 

Section 4 

Roseanna Cunningham 
 

89 In section 4, page 4, line 11, at end insert— 

<(aa) in the case of an owner-occupied croft— 

(i) subject to subsection (4C), on the transfer (whether or not for valuable 
consideration) of the ownership of the croft; 

(ii) on the taking, in relation to the croft, of any step mentioned in subsection 
(3) (or, in the case of a step mentioned in paragraph (m) of that subsection, 
in accordance with that paragraph);> 

Peter Peacock 
Supported by: John Scott 
 

229 In section 4, page 4, leave out lines 13 and 14 

Roseanna Cunningham 
 

90 In section 4, page 4, line 13, at beginning insert <subject to subsection (4C),> 

Roseanna Cunningham 
 

91 In section 4, page 4, line 16, at end insert <(or, in the case of a step mentioned in paragraph (m) 
of that subsection, in accordance with that paragraph)> 

Roseanna Cunningham 
 

92 In section 4, page 4, line 17, leave out from <if> to the end of line 18 and insert <by a person 
mentioned in subsection (2A)> 

Roseanna Cunningham 
 

93 In section 4, page 4, line 18, at end insert— 

<(2A) The persons are— 

(a) the owner of the land on which the croft is situated; 

(b) the landlord; 
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(c) the crofter; 

(d) where the croft is an owner-occupied croft, the owner-occupier crofter.> 

Roseanna Cunningham 
 

94 In section 4, page 4, line 19, leave out <(1)(b)(ii)> and insert <(1)(aa)(ii) and (b)(ii)> 

Roseanna Cunningham 
 

95 In section 4, page 4, leave out lines 29 and 30 and insert— 

<(e) in the case of a bequest of the croft such as is mentioned in subsection (1)(a) of 
section 10 of that Act, the giving of notice under subsection (2) of that section of 
the acceptance of the bequest of that croft;> 

Roseanna Cunningham 
 

96 In section 4, page 4, line 31, leave out from <making> to <under> in line 32 and insert <giving of 
notice under section 11(1) of that Act in respect of the transfer of the tenancy of the croft in 
pursuance of> 

Roseanna Cunningham 
 

97 In section 4, page 4, leave out lines 35 to 38 

Roseanna Cunningham 
 

98 In section 4, page 5, line 1, leave out <application> and insert <order> 

Roseanna Cunningham 
 

99 In section 4, page 5, line 4, after <croft> insert <or any part of the croft> 

Roseanna Cunningham 
 

100 In section 4, page 5, line 5, after <croft> insert <or any part of the croft> 

Roseanna Cunningham 
 

101 In section 4, page 5, line 5, at end insert <other than such a letting under a short lease (within the 
meaning of section 29A(2) of that Act)> 

Roseanna Cunningham 
 

78 In section 4, page 5, line 5, at end insert— 

<(ia) the re-letting of the croft in accordance with proposals submitted under section 
23(5) of that Act; 

(ib) the letting of the croft pursuant to a determination under section 23(5C) of that 
Act;> 

Roseanna Cunningham 
 

79 In section 4, page 5, line 9, at end insert— 
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<(k) the division of the croft, or owner-occupied croft, under section 26G of that Act;> 

Roseanna Cunningham 
 

80 In section 4, page 5, line 9, at end insert— 

<(l) the letting of the croft— 

(i) in accordance with proposals submitted under section 26J(1) of that Act; or 

(ii) pursuant to a decision under section 26J(4) of that Act;> 

Roseanna Cunningham 
 

81 In section 4, page 5, line 9, at end insert— 

<(m) the preparation, under section 38(8)(a) of that Act, of a reorganisation scheme 
which includes provision— 

(i) forming the croft; 

(ii) making any change to, or in relation to, the croft; 

 and in such a case, the croft may not be registered until the condition mentioned in 
paragraph (a) or (b) of section 39(1) (whichever first occurs) is satisfied in relation 
to the scheme;> 

Roseanna Cunningham 
 

82 In section 4, page 5, line 9, at end insert— 

<(n) the making of an application by the crofter of the croft for a part of a common 
grazing to be apportioned under section 52(4) of that Act.> 

John Scott 
 

230 In section 4, page 5, line 14, at end insert <provided that the transfer (whether or not for valuable 
consideration) of the ownership of any land on which the croft is situated must not be added as a 
step in that subsection, except in the case of an owner-occupied croft.> 

Roseanna Cunningham 
 

102 In section 4, page 5, line 14, at end insert— 

<(4A) Where the Scottish Ministers exercise the power in subsection (4), they may by order 
modify Table 1 in schedule (Persons responsible for applications for registration) so as 
to— 

(a) add a step to column 1 of that table; 

(b) modify the description of any step mentioned in that column; 

(c) remove a step from that column; 

(d) add a person to column 2 of that table; 

(e) modify the description of any person mentioned in that column; 

(f) remove a person from that column.> 
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Roseanna Cunningham 
 

103 In section 4, page 5, line 14, at end insert— 

<(4B) The Scottish Ministers may, by regulations, make provision about when ownership is to 
be treated as transferred for the purposes of subsection (1)(aa)(i) or (b)(i).> 

Roseanna Cunningham 
 

104 In section 4, page 5, line 14, at end insert— 

<(4C) A person who, but for this subsection, would be required to register a croft by virtue of 
subsection (1)(aa)(i) or (b)(i), need not register the croft if a step mentioned in 
subsection (3) is taken in relation to the croft.> 

Roseanna Cunningham 
 

105 In section 4, page 5, line 23, after <registration”> insert <(except in relation to a common grazing 
or land held runrig)> 

Peter Peacock 
Supported by: Liam McArthur 
 

231 Leave out section 4 

Section 5 

Peter Peacock 
Supported by: John Scott 
 

232 In section 5, page 5, line 28, leave out from beginning to <(1)(b)> in line 32 and insert— 

<(1) The taking of any step mentioned in subsection (2) in relation to a registered croft must 
be registered. 

(2) The steps referred to in subsection (1)> 

Roseanna Cunningham 
 

106 In section 5, page 5, line 28, at end insert— 

<(za) in the case of an owner-occupied croft— 

(i) the transfer (whether or not for valuable consideration) of ownership of the 
croft; 

(ii) the taking, in relation to the croft, of any step mentioned in subsection (2); 

(zb) in any other case—> 

Roseanna Cunningham 
 

107 In section 5, page 5, line 30, at end insert— 

<(ii) a change of landlord of the croft;> 
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Roseanna Cunningham 
 

83 In section 5, page 5, line 31, at end insert— 

<(1A) But subsection (1) does not apply to a croft— 

(a) which was registered as a result of the taking of a step mentioned in subsection (3) 
of section 4 (other than a step mentioned in paragraph (e), (f), (h), (ia), (ib), (k), (l) 
or (m) of that subsection); and 

(b) in respect of which a step mentioned in subsection (2) constitutes a change 
affecting the croft which requires to be notified to the Keeper under section 9; 

and such a croft is referred to in this Act as a “first registered croft”.> 

Roseanna Cunningham 
 

108 In section 5, page 5, line 32, leave out <(1)(b)> and insert <(1)(za)(ii) and (zb)(iii)> 

Roseanna Cunningham 
 

109 In section 5, page 6, leave out lines 2 and 3 and insert— 

<(e) in the case of a bequest of the croft such as is mentioned in subsection (1)(a) of 
section 10 of that Act, the giving of notice under subsection (2) of that section of 
the acceptance of the bequest of that croft;> 

Roseanna Cunningham 
 

110 In section 5, page 6, line 8, after <under> insert <section> 

Roseanna Cunningham 
 

111 In section 5, page 6, leave out lines 14 to 16 and insert— 

<(k) the letting (or, as the case may be, re-letting) of the croft— 

(i) (or part of the croft) under section 23(3) of that Act; 

(ii) in accordance with proposals submitted under section 23(5) of that Act; 

(iii) pursuant to a determination under section 23(5C) of that Act; 

(iv) (or part of the croft) under section 29A(1) of that Act other than such a 
letting under a short lease (within the meaning of section 29A(2) of that 
Act);> 

Roseanna Cunningham 
 

112 In section 5, page 6, line 18, at end insert— 

<(m) the division of the croft, or owner-occupied croft, under section 26G of that Act;> 

Roseanna Cunningham 
 

113 In section 5, page 6, line 18, at end insert— 

<(n) the letting of the croft— 

(i) in accordance with proposals submitted under section 26J(1) of that Act; 
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(ii) pursuant to a decision under section 26J(4) of that Act;> 

Roseanna Cunningham 
 

114 In section 5, page 6, line 18, at end insert— 

<(o) the making of a change to, or in relation to, the croft by virtue of a provision of a 
reorganisation scheme prepared under section 38(8)(a) of that Act;> 

Roseanna Cunningham 
 

115 In section 5, page 6, line 18, at end insert— 

<(p) the apportionment of a part of a common grazing to the crofter of the croft under 
section 52(4) of that Act;> 

Roseanna Cunningham 
 

116 In section 5, page 6, line 18, at end insert— 

<(q) the bringing to an end, under subsection (12) of section 52 of that Act, of an 
apportionment of a part of a common grazing to the crofter of the croft under 
subsection (4) of that section.> 

John Scott 
 

233 In section 5, page 6, line 23, at end insert <provided that the transfer (whether or not for valuable 
consideration) of the ownership of any land on which the croft is situated must not be added as a 
step in that subsection, except in the case of an owner-occupied croft.> 

Roseanna Cunningham 
 

117 In section 5, page 6, line 23, at end insert— 

<(  ) Where the Scottish Ministers exercise the power in subsection (3), they may by order 
modify Table 2 in schedule (Persons responsible for applications for registration) so as 
to— 

(a) add a step to column 1 of that table; 

(b) modify the description of any step mentioned in that column; 

(c) remove a step from that column; 

(d) add a person to column 2 of that table; 

(e) modify the description of any person mentioned in that column; 

(f) remove a person from that column.> 

Roseanna Cunningham 
 

118 In section 5, page 6, line 23, at end insert— 

<(  ) The Scottish Ministers may, by regulations, make provision about when ownership is to 
be treated as transferred for the purposes of subsection (1)(a).> 
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Peter Peacock 
Supported by: Liam McArthur 
 

234 Leave out section 5 

After section 5 

Roseanna Cunningham 
 

119 After section 5, insert— 

<Persons responsible for applications for registration 

(1) An application for first registration of a croft is to be submitted— 

(a) in the case of a transfer of ownership of a owner-occupied croft such as is 
mentioned in section 4(1)(aa)(i), by the person to whom such ownership is 
transferred; 

(b) in the case of a transfer of ownership of land such as is mentioned in section 
4(1)(b)(i), by the person to whom such ownership is transferred; 

(c) in the case of a step mentioned in section 4(3), by the person mentioned in the 
entry in column 2 of Table 1 in schedule (Persons responsible for applications for 
registration) which corresponds to the entry relating to that step in column 1 of 
that table. 

(2) An application for registration of an event in relation to a registered croft is to be 
submitted— 

(a) in the case of a transfer of ownership of a owner-occupied croft such as is 
mentioned in section 5(1)(za)(i), by the person to whom such ownership is 
transferred; 

(b) in the case of a transfer of ownership of land such as is mentioned in section 
5(1)(zb)(i), by the person to whom such ownership is transferred; 

(c) in the case of a change of landlord of the croft, by the person who is the new 
landlord; 

(d) in the case of a step mentioned in section 5(2), by the person mentioned in the 
entry in column 2 of Table 2 in schedule (Persons responsible for applications for 
registration) which corresponds to the entry relating to that step in column 1 of 
that table.> 

After schedule 1 

Roseanna Cunningham 
 

120 After schedule 1, insert— 
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<SCHEDULE 
(introduced by section (Persons responsible for applications for registration)) 

PERSONS RESPONSIBLE FOR APPLICATIONS FOR REGISTRATION 

TABLE 1 

First registration 

Step Person 

The making of an application as 
mentioned in section 4(3)(a)  

The crofter making the application 

The making of an application as 
mentioned in section 4(3)(b) 

The crofter who is the tenant of the croft 
at the time the application is made 

The making of an application as 
mentioned in section 4(3)(c) 

The crofter making the application 

The making of an application as 
mentioned in section 4(3)(d)(i) 

Where— 

(a) the application is made by a 
crofter, the crofter; 

(b) the application is made by an 
executor under section 10(4A) of 
that Act, the executor 

The making of an application as 
mentioned in section 4(3)(d)(ii) 

The owner-occupier crofter making the 
application 

The giving of a notice as mentioned in 
section 4(3)(e) 

The person who gave notice in 
accordance with subsection (2) or (2A) of 
section 10 of the 1993 Act 

The giving of a notice as mentioned in 
section 4(3)(f) 

The person by whom the tenancy of the 
croft is transferred 

The making of an application as 
mentioned in section 4(3)(g) 

The landlord making the application 

The making of an order as mentioned in 
section 4(3)(h) 

The relevant person (within the meaning 
of section 21A(6) of the 1993 Act) who 
applied for the order 

The making of an application as  
mentioned in section 4(3)(i)(i) 

The landlord making the application 

The making of an application as 
mentioned in section 4(3)(i)(ii) 

The owner-occupier crofter making the 
application 

The re-letting of a croft as mentioned in 
section 4(3)(ia) 

The person to whom the croft is re-let 

The letting of a croft as mentioned in 
section 4(3)(ib) 

The person to whom the croft is let 

The making of an application as 
mentioned in section 4(3)(j)(i) 

The landlord making the application 
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The making of an application as 
mentioned in section 4(3)(j)(ii) 

The landlord making the application 

The making of an application as 
mentioned in section 4(3)(j)(iii) 

The crofter making the application 

The division of a croft as mentioned in 
section 4(3)(k) 

The Commission 

The letting of a croft as mentioned in 
section 4(3)(l) 

The person to whom the croft is let 

The preparation of a reorganisation 
scheme as mentioned in section 4(3)(m) 

The Commission 

The making of an application as 
mentioned in section 4(3)(n) 

The crofter making the application 

 

TABLE 2 

Registration of registered crofts 

Step Person 

The enlargement of a croft as mentioned 
in section 5(2)(a)  

The crofter who applied for the direction 
enlarging the croft under section 4(3) of 
the 1993 Act 

The exchange of a croft as mentioned in 
section 5(2)(b) 

The exchanging crofters jointly 

The assignation of a croft as mentioned in 
section 5(2)(c) 

The person to whom the croft is assigned 

The division of a croft as mentioned in 
section 5(2)(d)(i) 

Where— 

(a) the application for division was 
made by a crofter, the crofter; 

(b) that application was made by an 
executor under section 10(4A) of 
that Act, the executor 

The division of a croft as mentioned in 
section 5(2)(d)(ii) 

The owner-occupier crofter who applied 
for  the division 

The giving of a notice as mentioned in 
section 5(2)(e) 

The person who gave notice in 
accordance with subsection (2) or (2A) of 
section 10 of the 1993 Act 

The transfer of a crofter’s interest in a 
lease of a croft as mentioned in section 
5(2)(f) 

The executor who gave notice under 
section 11(2) of that Act 

The giving of authorisation as mentioned 
in section 5(2)(g) 

The landlord who applied for that 
authorisation 

The granting of an extension of the period 
for which resumption of a croft is 

The landlord who applied under section 
20(1C) of that Act for that extension 
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authorised as mentioned in section 5(2)(h) 

The making of a determination as 
mentioned in section 5(2)(i) 

The landlord who applied for that 
determination 

The making of an order as mentioned in 
section 5(2)(j) 

The person who applied for that order 

The letting of the croft as mentioned in 
section 5(2)(k)(i) 

The landlord who applied for approval to 
the letting 

The re-letting of the croft as mentioned in 
section 5(2)(k)(ii) 

The landlord whose proposals for re-
letting were approved under section 
23(5ZA) of that Act 

The letting of the croft as mentioned in 
section 5(2)(k)(iii) 

The person to whom the croft is let 

The letting of the croft as mentioned in 
section 5(2)(k)(iv) 

The person to whom the croft is let 

The making of a direction as mentioned in 
section 5(2)(l) 

The landlord who applied for the direction

The division of a croft as mentioned in 
section 5(2)(m) 

The Commission 

The letting of a croft as mentioned in 
section 5(2)(n) 

The person to whom the croft is let 

The preparation of a reorganisation 
scheme as mentioned in section 5(2)(o) 

The Commission 

The apportionment of a part of a common 
grazing as mentioned in section 5(2)(p) 

The crofter who applied for the 
apportionment 

The bringing to an end of an 
apportionment as mentioned in section 
5(2)(q) 

The person who applied under section 
52(12) of that Act> 

 

Section 6 

Roseanna Cunningham 
 

121 In section 6, page 6, line 25, at the beginning insert <Subject to subsection (7A),> 

Roseanna Cunningham 
 

122 In section 6, page 6, leave out lines 30 to 33 

Peter Peacock 
 

235 In section 6, page 6, leave out lines 30 and 31 
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Roseanna Cunningham 
 

123 In section 6, page 6, line 34, leave out subsection (3) 

Peter Peacock 
 

236 In section 6, page 6, leave out lines 36 and 37 

Roseanna Cunningham 
 

124 In section 6, page 6, line 40, at end insert <, as soon as reasonably practicable after receiving an 
application for registration> 

Roseanna Cunningham 
 

125 In section 6, page 7, line 1, at the beginning insert <in the case of an application for first 
registration (other than of a new croft or other than as a result of the taking of the step mentioned 
in section 4(3)(m)),> 

Roseanna Cunningham 
 

126 In section 6, page 7, line 11, at end insert— 

<(  ) the application is frivolous or vexatious;> 

Roseanna Cunningham 
 

127 In section 6, page 7, line 12, at end insert— 

<(ba) there is a material inaccuracy in the application;> 

Roseanna Cunningham 
 

128 In section 6, page 7, line 13, leave out <be likely not to> and insert <not> 

Roseanna Cunningham 
 

129 In section 6, page 7, line 17, at end insert— 

<(7A) Subsections (1) and (4) to (7) do not apply to an application for registration by the 
Commission (a “Commission application”); and the reference in section 7(1) to an 
application for registration forwarded under subsection (4)(b) of this section is, in 
relation to a Commission application, to be construed as a reference to the Commission 
application submitted to the Keeper.> 

Roseanna Cunningham 
 

130 In section 6, page 7, line 18, leave out subsection (8) 

Roseanna Cunningham 
 

131 In section 6, page 7, line 19, at end insert— 

<(  ) In subsection (5)(ba), “material inaccuracy” means an inaccuracy relating to any matter 
mentioned in section 10(2).> 
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Peter Peacock 
Supported by: Liam McArthur 
 

237 Leave out section 6 

Section 7 

Roseanna Cunningham 
 

132 In section 7, page 7, line 24, leave out <need> and insert <must> 

Roseanna Cunningham 
 

133 In section 7, page 7, line 27, at end insert— 

<(  ) the information otherwise contained in or accompanying it would not enable the 
Keeper to make up or, as the case may be, amend the registration schedule of the 
croft;> 

Roseanna Cunningham 
 

134 In section 7, page 7, leave out line 28 

Roseanna Cunningham 
 

135 In section 7, page 7, line 30, leave out <title sheet> and insert <registration schedule> 

Roseanna Cunningham 
 

136 In section 7, page 7, line 31, at end insert— 

<(2A) But the Keeper may accept an application for registration despite the fact that the 
description of the croft includes land which is already entered in the registration 
schedule of— 

(a) another croft; 

(b) a common grazing; or 

(c) land held runrig, 

 as part of the description of the land which comprises that other croft, that common 
grazing or, as the case may be, that land held runrig.> 

Roseanna Cunningham 
 

137 In section 7, page 7, line 35, after <croft> insert <or other than as a result of the taking of the step 
mentioned in section 4(3)(m)> 

Roseanna Cunningham 
 

138 In section 7, page 7, line 38, leave out from <; or> to end of line 4 on page 8 

Peter Peacock 
Supported by: Liam McArthur 
 

238 Leave out section 7 
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Section 8 

Roseanna Cunningham 
 

139 In section 8, page 8, line 12, leave out <title sheet> and insert <registration schedule> 

Roseanna Cunningham 
 

140 In section 8, page 8, line 15, leave out <title sheet> and insert <registration schedule> 

Roseanna Cunningham 
 

141 In section 8, page 8, line 21, after <croft> insert <or other than as a result of the taking of the step 
mentioned in section 4(3)(m)> 

Roseanna Cunningham 
 

142 In section 8, page 8, line 23, at end insert— 

<(2A) Where, by virtue of being the applicant, the Commission receive a certificate under 
subsection (2), they must send a copy of the certificate to the crofter of the croft to 
which the certificate relates.> 

Roseanna Cunningham 
 

143 In section 8, page 8, line 24, after <croft> insert <or other than as a result of the taking of the step 
mentioned in section 4(3)(k) or (m)> 

Peter Peacock 
Supported by: Liam McArthur 
 

239 Leave out section 8 

Section 9 

Roseanna Cunningham 
 

144 In section 9, page 8, line 30, after <croft> insert <or other than as a result of the taking of the step 
mentioned in section 4(3)(m)> 

Roseanna Cunningham 
 

145 In section 9, page 8, line 37, leave out <title sheet of croft> and insert <registration schedule of 
the croft> 

Roseanna Cunningham 
 

84 In section 9, page 9, line 3, leave out <section 4(3)> and insert <subsection (3) of section 4 (other 
than a step mentioned in paragraph (e), (f), (h), (ia), (ib), (k), (l) or (m) of that subsection)> 

Roseanna Cunningham 
 

85 In section 9, page 9, line 4, leave out from <before> to <8(2)> in line 5 and insert <in accordance 
with the provisions of this section> 
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Roseanna Cunningham 
 

146 In section 9, page 9, line 7, leave out <title sheet> and insert <registration schedule> 

Roseanna Cunningham 
 

86 In section 9, page 9, line 7, at end insert— 

<(3A) The person taking the step mentioned in paragraph (a), (b), (c), (g), (i)(i), (i)(ii) or (n) of 
subsection (3) of section 4 must, within 3 months of the granting of the application 
mentioned in the step, notify the Commission that a change such as is mentioned in 
subsection (3) has taken effect. 

(3B) Where the Commission is not notified of a change in accordance with subsection (3A), 
the change is (notwithstanding any provision to the contrary) deemed not to have taken 
effect. 

(3C) As soon as reasonably practicable after being notified under subsection (3A), the 
Commission must notify the Keeper accordingly. 

(3D) Where a change such as is mentioned in subsection (3) is a result of the taking of a step 
mentioned in paragraph (d)(i), (d)(ii), (j)(i), (j)(ii) or (j)(iii) of subsection (3) of section 
4, the Commission must notify the Keeper of that change in accordance with subsection 
(3E). 

(3E) Notification under subsection (3D) must be given— 

(a) in the case of the division of a croft under section 9 or 19D of the 1993 Act, as 
soon as reasonably practicable after the Commission consent to the division (such 
division taking effect only on receipt of the notification); 

(b) in the case of the decrofting of a croft pursuant to a direction under section 24(2) 
or (3) of that Act, as soon as reasonably practicable after the direction is made (the 
decrofting taking effect only on receipt of the notification); 

(c) in the case of the decrofting of a croft pursuant to a direction under section 24(3) 
of that Act resulting from an application under section 25(4) of that Act, as soon 
as reasonably practicable after the Commission are notified under section 
25(4ZB)(a) of that Act of an acquisition.> 

Peter Peacock 
Supported by: Liam McArthur 
 

240 Leave out section 9 

Section 10 

Roseanna Cunningham 
 

147 In section 10, page 9, line 18, leave out <title sheet> and insert <registration schedule> 

Roseanna Cunningham 
 

148 In section 10, page 9, line 20, leave out <title sheet> and insert <registration schedule> 
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Roseanna Cunningham 
 

149 In section 10, page 9, leave out line 29 

Roseanna Cunningham 
 

150 In section 10, page 9, line 30, at end insert— 

<(2A) Where the description of the land which comprises a croft (a “later croft”) would include 
land mentioned in subsection (2B) (“registered land”), the Keeper— 

(a) may not include the registered land in the description of the later croft entered in 
the registration schedule of that croft; 

(b) may enter a description of the land comprising the later croft which omits the 
registered land. 

(2B) The land referred to in subsection (2A) is land which is already entered in the 
registration schedule of— 

(a) another croft; 

(b) a common grazing; or 

(c) land held runrig, 

 as part of the description of the land which comprises that other croft, that common 
grazing or, as the case may be, that land held runrig.>  

Roseanna Cunningham 
 

151 In section 10, page 9, line 32, leave out <title sheet> and insert <registration schedule> 

Roseanna Cunningham 
 

152 In section 10, page 9, line 34, leave out <title sheet> and insert <registration schedule> 

Roseanna Cunningham 
 

153 In section 10, page 9, line 34, at end insert— 

<(5) The Scottish Ministers may, by order, modify subsection (2) so as to add to the matters 
mentioned there any other matters that they consider should be included in the 
registration schedule of a croft.> 

Peter Peacock 
Supported by: Liam McArthur 
 

241 Leave out section 10 

Section 11 

Roseanna Cunningham 
 

154 In section 11, page 10, line 4, leave out <8(3)> and insert <8(2) or, as the case may be, (3)>  
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Roseanna Cunningham 
 

155 In section 11, page 10, line 7, at end insert <; or 

(  ) where the certificate of registration issued under section 8(2) relates to a first 
registration as a result of the taking of the step mentioned in section 4(3)(m).> 

Roseanna Cunningham 
 

156 In section 11, page 10, line 16, at end insert— 

<(i) the owner of any adjacent land (not being land which is an adjacent croft); 

(j) the occupier of any adjacent land (not being land which is an adjacent croft).> 

Roseanna Cunningham 
 

157 In section 11, page 10, line 19, leave out <title sheet> and insert <registration schedule> 

Roseanna Cunningham 
 

158 In section 11, page 10, line 20, leave out <title sheet> and insert <registration schedule> 

John Scott 
 

242 In section 11, page 10, line 26, leave out <6> and insert <9> 

John Scott 
 

243* In section 11, page 10, line 27, leave out from <receive> to end of line and insert <issue 
notification under subsection (1).> 

Roseanna Cunningham 
 

159 In section 11, page 10, line 27, after <receive> insert <the certificate of registration under section 
8(2) or, as the case may be,>  

Roseanna Cunningham 
 

160 In section 11, page 10, line 29, after <croft> insert <or other than as a result of the taking of the 
step mentioned in section 4(3)(m)> 

Roseanna Cunningham 
 

161 In section 11, page 10, line 33, at end insert— 

<(6A) The applicant must take all reasonable steps to ensure that the notice mentioned in 
subsection (6)(b) continues to be displayed throughout the period mentioned in 
subsection (5).> 

Peter Peacock 
Supported by: Liam McArthur 
 

244 Leave out section 11 
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After section 11 

Roseanna Cunningham 
 

162 After section 11, insert— 

<Power of entry etc. where Commission is applicant 

(1) The section applies where, by virtue of being the applicant for registration, the 
Commission are required to affix a notice in accordance with section 11(6)(b). 

(2) A person authorised by the Commission may enter the croft for the purposes of— 

(a) affixing the notice; 

(b) complying with section 11(6A); and 

(c) removing the notice in accordance with subsection (3)(b). 

(3) The Commission must— 

(a) when affixing the notice, take all reasonable care not to damage the croft or the 
part of the croft to which the notice is affixed; and 

(b) remove the notice no later than one week after the end of the period mentioned in 
section 11(5). 

(4) Subsections (2) to (4) of section 56 of the 1993 Act apply for the purposes of subsection 
(2) as they apply for the purposes of subsection (1) of that section.> 

Section 12 

Roseanna Cunningham 
 

163 In section 12, page 10, line 39, at end insert— 

<(  ) A person applying under subsection (1) must, as soon as reasonably practicable after 
doing so, notify the Keeper.> 

Roseanna Cunningham 
 

164 In section 12, page 10, line 39, at end insert— 

<(  ) Where an application under subsection (1) is made after the end of the period mentioned 
in section 11(5), the Court may, on cause shown, deal with the application as if it had 
been made before the end of that period.> 

Roseanna Cunningham 
 

165 In section 12, page 10, line 39, at end insert— 

<(  ) Subsection (1) does not apply as respects the registration of a croft as a result of the 
taking of a step mentioned in section 4(3)(m).> 

Roseanna Cunningham 
 

166 In section 12, page 11, line 4, at end insert— 
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<(2A) Where subsection (2B) applies, the Court must, if making an order such as is mentioned 
in subsection (2)(b), declare the boundary of the croft to be that which, in all the 
circumstances, it considers appropriate. 

(2B) This subsection applies where— 

(a) the application challenging the registration raises a question as to the boundaries 
of the croft; and 

(b) the evidence available to the Court is insufficient to enable any boundary to be 
clearly determined.> 

Roseanna Cunningham 
 

167 In section 12, page 11, line 5, leave out subsections (3) to (5) 

Roseanna Cunningham 
 

168 In section 12, page 11, line 20, leave out <title sheet> and insert <registration schedule> 

Peter Peacock 
Supported by: Liam McArthur 
 

245 Leave out section 12 

After section 12 

Roseanna Cunningham 
 

169 After section 12, insert— 

<Resumed and decrofted crofts 

(1) The Keeper must— 

(a) where subsection (2) applies, remove the entry in the register relating to the 
resumed croft; 

(b) where subsection (3) applies, remove the entry in the register relating to the croft 
in relation to which a decrofting direction has been made. 

(2) This subsection applies where— 

(a) a registered croft has been resumed by virtue of an authorisation under section 
20(1) of the 1993 Act; 

(b) no order has been made under section 21A(1) of that Act that the land so resumed 
revert to being a croft; and 

(c) the period of 20 years beginning with when the resumption was authorised has 
ended. 

(3) This subsection applies where— 

(a) a decrofting direction under section 24(2) or, as the case may be, (3) of the 1993 
Act was made in relation to a registered croft; 

(b) the Land Court has not revoked the direction by virtue of section 24(8B) of that 
Act or by virtue of any other enactment; and 

(c) the period of 20 years beginning with the making of direction has ended. 
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(4) This section applies to a part of a croft as it applies to a whole croft with the 
modification that references in subsection (1) to removing entries in the register are to 
be read as references to modifying such entries.> 

Section 13 

Roseanna Cunningham 
Supported by: Peter Peacock 
 

170 Leave out section 13 

Section 14 

Roseanna Cunningham 
 

171 In section 14, page 11, line 28, leave out subsection (1) and insert— 

<(1) The Keeper— 

(a) may rectify the register in accordance with subsections (1A) to (1C); 

(b) must rectify the register on being ordered to do so by any court. 

(1A) Where a mistake in the register arises as a consequence of a mistake in an application 
for registration (not being a mistake to which subsection (1B) applies), the Keeper may 
rectify the register to correct the mistake on the application of the person who made that 
application (the “original applicant”). 

(1B) Where a mistake in the register arises as a consequence of a mistake made by the 
Commission when forwarding an application for registration under section 6(4)(b), the 
Keeper may so rectify the register on the application of— 

(a) the Commission; or 

(b) the original applicant. 

(1C) Where a mistake in the register arises as a consequence of a mistake by the Keeper when 
making up or amending a registration schedule or making consequential amendments to 
the register, the Keeper may so rectify the register whether on the application of any 
person to do so or not. 

(1D) Without prejudice to any enactment or rule of law, the powers of the court include 
power to make orders for the purposes of subsection (1)(b).> 

Roseanna Cunningham 
 

172 In section 14, page 11, line 32, leave out <subsection (1)> and insert <this section> 

Roseanna Cunningham 
 

173 In section 14, page 12, line 1, at end insert— 

 <“mistake” includes something mistakenly omitted and something mistakenly 
included;> 
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Peter Peacock 
Supported by: Liam McArthur 
 

247 Leave out section 14 

After section 14 

Roseanna Cunningham 
 

174 After section 14, insert— 

<Rectification following first registration 

(1) This section applies where, in the case of a first registration (other than of a new croft or 
other than as a result of the taking of the step mentioned in section 4(3)(m))— 

(a) the Keeper rectifies the register under section 14(1)(a) to correct a material 
inaccuracy; and 

(b) the register is rectified before the end of the period mentioned in section 11(5) (no 
application under section 12(1) having been made). 

(2) The Keeper must issue a fresh certificate of registration and sections 8(3) to (5), 9, 11 
and 12 apply to that certificate as they apply to a certificate of registration issued under 
section 8(2). 

(3) If the rectification of the register was to correct a mistake arising as a consequence of a 
mistake by the Keeper when making up or amending a registration schedule or making 
consequential amendments to the register, the Keeper is liable for any costs incurred by 
any person in connection with complying with section 11. 

(4) If the rectification of the register was to correct a mistake arising as a consequence of a 
mistake made by the Commission when forwarding the application for registration 
under section 6(4)(b), the Commission is liable for any costs incurred by any person in 
connection with complying with section 11. 

(5) In this section— 

 “material inaccuracy” means an inaccuracy relating to any matter mentioned in 
section 10(2); 

 “mistake” has the meaning given by section 14(3).> 

Section 15 

Roseanna Cunningham 
 

175 In section 15, page 12, line 9, leave out <title sheet> and insert <registration schedule> 

Roseanna Cunningham 
 

176 In section 15, page 12, line 21, at end insert— 

<(3A) A person who, as a result of a mistake mentioned in subsection (3B)— 

(a) takes a step mentioned in subsection (3C); and 

(b) suffers a loss in so doing, 

 is to be indemnified by the Commission in respect of that loss. 
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(3B) That mistake is a mistake in the register arising as a consequence of a mistake made by 
the Commission when forwarding the application for registration under section 6(4)(b). 

(3C) Those steps are— 

(a) the submitting of a fresh application for registration; 

(b) the making of an application for rectification of the register under section 15(1B). 

(3D) Subsection (3A) applies whether or not the register is rectified to correct the mistake 
referred to in that subsection.> 

Roseanna Cunningham 
 

177 In section 15, page 12, line 22, leave out subsections (4) and (5) 

Roseanna Cunningham 
 

178 In section 15, page 12, line 27, leave out subsection (6) and insert— 

<(6) In this section, “mistake” has the meaning given by section 14(3).> 

Peter Peacock 
Supported by: Liam McArthur 
 

248 Leave out section 15 

Section 16 

Roseanna Cunningham 
 

179 In section 16, page 12, line 33, at end insert <(including the form and manner in which the 
register is made available to the public)> 

Roseanna Cunningham 
 

180 In section 16, page 12, line 35, at end insert— 

<(  ) prescribing the form of application for registration;> 

Roseanna Cunningham 
 

181 In section 16, page 13, line 3, at end insert— 

<(  ) An order under subsection (2) may include provision about— 

(a) the circumstances in which a person making an application for first registration is 
to be entitled to a reduction in the fee that would otherwise be payable in respect 
of such registration; 

(b) the amount or, as the case may be, method of calculating that reduction; and 

(c) the manner in which that reduction is to be achieved (whether by way of discount, 
repayment or otherwise and including any effect that reduction may have on the 
operation of section 6(1) and (4)(b)(ii)).> 
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Peter Peacock 
Supported by: Liam McArthur 
 

249 Leave out section 16 

Section 17 

Roseanna Cunningham 
 

182 In section 17, page 13, line 7, leave out <Lands Tribunal for Scotland> and insert <Land Court> 

Roseanna Cunningham 
 

183 In section 17, page 13, line 8, leave out <Lands Tribunal> and insert <Court> 

Peter Peacock 
Supported by: Liam McArthur 
 

250 Leave out section 17 

Section 18 

Roseanna Cunningham 
 

184 In section 18, page 13, line 25, leave out <title sheet> and insert <registration schedule> 

Roseanna Cunningham 
 

185 In section 18, page 13, line 27, leave out <title sheet> and insert <registration schedule> 

Roseanna Cunningham 
 

186 In section 18, page 13, leave out lines 33 to 37. 

Peter Peacock 
Supported by: Liam McArthur 
 

251 Leave out section 18 

Section 19 

Peter Peacock 
Supported by: Liam McArthur 
 

252 Leave out section 19 

After section 19 

Roseanna Cunningham 
 

187 After section 19, insert— 
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<Registration of common grazings 

First registration of common grazings 

(1) An unregistered common grazing— 

(a) must be registered, in the case of a new common grazing, subject to section 51B 
of the 1993 Act, on the determination under section 51A(1) of that Act to 
constitute the land as a common grazing; 

(b) may be registered, in any other case, on an application being made by the 
Commission. 

(2) In this Part— 

 “first registration” in relation to an unregistered common grazing, means the 
registration of that common grazing; 

 “new common grazing” means land in relation to which the Commission have 
made a determination, under section 51A(1) of the 1993 Act, to constitute the land 
as a common grazing.> 

Roseanna Cunningham 
 

87 After section 19, insert— 

<Registration of events affecting registered common grazings 

(1) The following events in relation to a registered common grazing must be registered, that 
is— 

(a) the transfer (whether or not for valuable consideration) of the ownership of any 
land on which the common grazing is situated; 

(b) the taking, in relation to the common grazing, of a step mentioned in subsection 
(2). 

(2) The steps referred to in subsection (1)(b) are— 

(a) the giving of authorisation to resume the common grazing or part of the common 
grazing under section 20(1) of the 1993 Act; 

(b) the granting under section 20(1C) of that Act of an extension of the period for 
which resumption of the common grazing is authorised; 

(c) the making of a determination under section 20(1F) of that Act converting a 
temporary resumption of the common grazing into an ordinary resumption; 

(d) the making of an order under section 21A of that Act that land resumed under 
section 20 of that Act is to revert to being a common grazing; 

(e) the enlargement of the common grazing under section 51 of that Act; 

(f) the termination of all or part of a person’s share in the common grazing under 
section 52(1E)(b)(i) of that Act; 

(g) the apportionment— 

(i) of a share or part of a share in the common grazing under section 
52(1E)(b)(ii) of that Act; 

(ii) of the common grazing, or part of the common grazing, under 52(3) of that 
Act; 
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(iii) of a part of the common grazing under section 52(4) of that Act; 

(h) the extension, under subsection (11) of section 52 of that Act, of any period for 
which a part of the common grazing is apportioned under subsection (10) of that 
section; 

(i) the bringing to an end, under subsection (12) of section 52 of that Act, of an 
apportionment of the common grazing or part of the common grazing made in 
pursuance of subsection (3) or (4) of that section; 

(j) the making of a determination under section 52(14) of that Act as to shares in the 
common grazing; 

(k) the transfer (whether or not for valuable consideration) by a person who holds a 
right in the common grazing of that right to another person. 

(3) But no application for registration of a step mentioned in paragraph (g)(iii) or paragraph 
(i) of subsection (2) need be submitted if an application for registration of such a step is 
submitted by virtue of section 5. 

(4) The Scottish Ministers may, by regulations, make provision about when ownership is to 
be treated as transferred for the purposes of subsection (1)(a). 

(5) The Scottish Ministers may, by order, modify subsection (2) so as to— 

(a) add a step to; 

(b) modify the description of a step in; 

(c) remove a step from, 

 that subsection.> 

Roseanna Cunningham 
 

188 After section 19, insert— 

<Applications for registration: common grazings 

(1) An application for— 

(a) first registration of a new common grazing; or  

(b) registration of an event affecting a registered common grazing (other than one 
which falls to be submitted by the Commission), 

 and the fee payable in respect of such registration, is to be submitted to the Commission. 

(2) An application for first registration of a new common grazing is to be submitted at the 
same time as an application under section 51A(1) of the 1993 Act. 

(3) An application for registration of an event affecting a registered common grazing is to 
be submitted— 

(a) in the case of the transfer of the ownership of any land on which the common 
grazing is situated, by the person to whom such ownership is transferred; 

(b) in the case of a step mentioned in (Registration of events affecting registered 
common grazings)(2)— 

(i) in accordance with the requirements of the 1993 Act; or 

(ii) in the absence of such requirements, as soon as reasonably practicable after 
the step is taken. 
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(4) In respect of an application submitted to the Commission under this section, the 
Commission must, subject to section 51B of the 1993 Act and to subsections (5) and (6), 
forward— 

(a) the application, together with any comments they may have on it; and  

(b) the fee payable in respect of it, 

 to the Keeper as soon as reasonably practicable. 

(5) The Commission may, before forwarding an application for registration to the Keeper, 
require the applicant to provide them with such further information relating to the 
application as they consider appropriate. 

(6) The Commission may refuse to forward an application for registration if— 

(a) a requirement under subsection (5) is not complied with; 

(b) the application is frivolous or vexatious; 

(c) the fee payable in respect of registration has not been tendered;  

(d) there is a material inaccuracy in the application; or 

(e) they consider that the Keeper would otherwise not accept the application under 
section 7(2). 

(7) Where the Commission refuse to forward an application for registration, section 52A of 
the 1993 Act applies as if that refusal were a decision of the Commission on an 
application to them under that Act. 

(8) An application for first registration of a common grazing by the Commission is to be 
submitted to the Keeper. 

(9) Before submitting such an application, the Commission must consult— 

(a) the owner of the common grazing; and 

(b) where there is a grazings committee or grazings constable, that committee or that 
constable. 

(10) Where there is no grazings committee or grazings constable, the Commission must 
notify, in such manner as they consider appropriate (including by means of 
advertisement), all persons who hold a right in the common grazing of the application. 

(11) Any person notified under subsection (10) may make representations to the Commission 
in respect of the proposed application. 

(12) In subsection (6)(d), “material inaccuracy” means an inaccuracy relating to any matter 
mentioned in section 10(2) (as that section applies, with the modifications specified in 
schedule (Application of Act to common grazings), to common grazings). 

(13) Section 6 does not apply to applications for registration of a common grazing.> 

Roseanna Cunningham 
 

189 After section 19, insert— 

<Application of Act to common grazings 

 Schedule (Application of Act to common grazings), which applies certain provisions of 
this Act relating to crofts to common grazings, has effect.> 
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Roseanna Cunningham 
 

190 After section 19, insert— 

<Registration of new common grazings 

(1) In subsection (1) of section 51A of the 1993 Act (new common grazings), the words 
from “by entering” to the end of the subsection are repealed. 

(2) After that section insert— 

“51B Registration of new common grazings 

(1) Subsection (2) applies where the Commission make a determination to exercise 
their power under section 51A(1) to constitute land as a common grazing. 

(2) The application for registration of the land in the Crofting Register must not be 
forwarded to the Keeper under section (Applications for registration: common 
grazings)(4) of the 2010 Act— 

(a) until the period mentioned in section 52A(2)(b) has expired without any 
appeal to the Land Court being made; or 

(b) where such an appeal is made, until it is abandoned or the Court 
confirms the Commission’s determination under section 51A(1). 

(3) Where land in respect of which a determination under section 51A(1) is made 
is registered in the Crofting Register the land is, for the purposes of this Act 
and from the date of registration, a common grazing.”.> 

Roseanna Cunningham 
 

191 After section 19, insert— 

<Offences 

Transfer of land containing crofts: offences 

(1) A person commits an offence if— 

(a) ownership of an owner-occupied croft having been transferred to the person as is 
mentioned in section 4(1)(aa)(i); or 

(b) ownership of land having been transferred to the person as is mentioned in section 
4(1)(b)(i), 

 the person fails within one year of the transfer to apply to register the owner-occupied 
croft or, as the case may be, a croft situated on the land. 

(2) A person commits an offence in respect of each further one year period where the 
person continues to fail to apply to register the owner-occupied croft or, as the case may 
be, a croft mentioned in subsection (1). 

(3) But an offence under subsection (1) or (2) cannot be committed by a person in respect of 
a croft after the person is no longer required, by virtue of section 4(4C), to register the 
croft. 

(4) Where there is more than one croft situated on land such as is mentioned in section 
4(1)(b)(i), separate offences under subsection (1) or (2) may be committed in respect of 
each such croft. 

(5) A person commits an offence if— 
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(a) ownership of an owner-occupied croft having been transferred to the person as is 
mentioned in section 5(1)(za)(i); or 

(b) ownership of land having been transferred to the person as is mentioned in section 
5(1)(zb)(i), 

 the person fails within one year of the transfer to apply to register the transfer. 

(6) A person commits an offence in respect of each further one year period where the 
person continues to fail to apply to register the transfer mentioned in subsection (5). 

(7) A person who commits an offence under subsection (1), (2), (5) or (6) is liable on 
summary conviction to a fine not exceeding level 3 on the standard scale.> 

Roseanna Cunningham 
 

192 After section 19, insert— 

<Change of landlord: offences 

(1) A person commits an offence if, having become the landlord of a croft, the person fails, 
within one year of becoming such a landlord, to apply to register the change of landlord 
in accordance with section 5(1)(zb)(ii). 

(2) A person commits an offence in respect of each further one year period where the 
person continues to fail to apply to register the change of landlord mentioned in 
subsection (1). 

(3) But no offence is committed under this section by a person who becomes the landlord of 
a croft by virtue of the transfer of ownership of land on which the croft is situated.  

(4) A person who commits an offence under subsection (1) or (2) is liable on summary 
conviction to a fine not exceeding level 3 on the standard scale.> 

Roseanna Cunningham 
 

193 After section 19, insert 

<Transfer of land on which common grazing is situated: offences 

(1) A person commits an offence if, ownership of land such as is mentioned in section 
(Registration of events affecting registered common grazings)(1)(a) having been 
transferred to the person, the person fails within one year of the transfer to apply to 
register the transfer. 

(2) A person commits an offence in respect of each further one year period where the 
person continues to fail to apply to register the transfer mentioned in subsection (1). 

(3) A person who commits an offence under subsection (1) or (2) is liable on summary 
conviction to a fine not exceeding level 3 on the standard scale.> 

Roseanna Cunningham 
 

194 After section 19, insert— 

<Lands held runrig 

Lands held runrig 

(1) Unregistered land held runrig may be registered on an application being made by the 
Commission. 
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(2) An application for first registration of land held runrig is to be submitted to the Keeper. 

(3) Before submitting such an application the Commission must— 

(a) consult the owner of the land; and 

(b) notify, in such manner as they consider appropriate (including by means of 
advertisement), all persons who are holders of the land held runrig. 

(4) Any person notified under subsection (3) may make representations to the Commission 
in respect of the application. 

(5) The following events in relation to registered land held runrig must be registered, that 
is— 

(a) the apportionment of the land under section 52(8) of the 1993 Act; 

(b) the extension, under subsection (11) of section 52 of that Act, of any period for 
which a part of the land is apportioned under subsection (10) of that section. 

(6) An application for registration of an event mentioned in subsection (5), and the fee 
payable in respect of such registration, is to be submitted to the Commission. 

(7) In respect of such an application, the Commission must, subject to subsections (8) and 
(9), forward— 

(a) the application, together with any comments they may have on it; and  

(b) the fee payable in respect of it, 

 to the Keeper as soon as reasonably practicable. 

(8) The Commission may, before forwarding an application for registration to the Keeper, 
require the applicant to provide them with such further information relating to the 
application as they consider appropriate. 

(9) The Commission may refuse to forward an application for registration if— 

(a) a requirement under subsection (8) is not complied with; 

(b) the application is frivolous or vexatious; 

(c) the fee payable in respect of registration has not been tendered; 

(d) there is a material inaccuracy in the application; or 

(e) they consider that the Keeper would otherwise not accept the application under 
section 7(2). 

(10) Where the Commission refuse to forward an application for registration, section 52A of 
the 1993 Act applies as if that refusal were a decision of the Commission on an 
application to them under that Act. 

(11) Section 6 does not apply to applications for registration of land held runrig. 

(12) Sections 7 to 17 apply, with such modifications as may be necessary, in relation to lands 
held runrig as they apply in relation to common grazings. 

(13) The reference to sections in subsection (12) is, where those sections are modified for the 
purposes of their application in relation to common grazings, to those sections as so 
modified. 

(14) In subsection (9)(d), “material inaccuracy” means an inaccuracy relating to any matter 
mentioned in section 10(2) (as that section applies, by virtue of subsection (12), to lands 
held runrig). 
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(15) The Scottish Ministers may, by order, modify subsection (5) so as to— 

(a) add an event to; 

(b) modify the description of an event in; 

(c) remove an event from, 

 that subsection. 

(16) In this Part, “first registration”, in relation to unregistered land held runrig, means the 
registration of that land.> 

After schedule 1 

Roseanna Cunningham 
 

195 After schedule 1, insert— 

<SCHEDULE 
(introduced by section (Application of Act to common grazings)) 

APPLICATION OF ACT TO COMMON GRAZINGS 

1  Section 7 applies to an application for registration forwarded under subsection (4) of 
section (Applications for registration: common grazings) or submitted under subsection 
(9) of that section as it applies to an application for registration mentioned in section 7, 
with the following modifications— 

(a) in subsection (1), for “section 6(4)(b)” substitute “subsection (4) of (Applications 
for registration: common grazings) or submitted under subsection (9) of that 
section”; 

(b) for “croft”, in each place where it appears in subsections (2), (2A) and (4), 
substitute “common grazing”; 

(c) in subsection (2A), for “common grazing”, in each place where it appears, 
substitute “croft”. 

2  Section 8 applies to registration relating to a common grazing as it applies to registration 
relating to a croft, with the following modifications— 

(a) for “croft”, in each place where it appears in subsections (1), (2) and (4), 
substitute “common grazing”; 

(b) in subsection (2A), for “the crofter of the croft” substitute “any grazings 
committee, or grazings constable, appointed in respect of the common grazing”; 

(c) subsection (3) is omitted. 

3  Section 9 applies to a first registration of a common grazing as it applies to a first 
registration of a croft, with the following modifications— 

(a) for “croft”, where it appears in each of subsections (1) and (2), substitute 
“common grazing”; 

(b) subsections (3) to (3E) and (5) are omitted. 

4  Section 10 applies to a common grazing as it applies to a croft, with the following 
modifications— 

(a) for “croft”, in each place where it appears in subsections (1), (2)(a), (2A), (2B) 
and (5), substitute “common grazing”; 
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(b) for paragraph (b) of subsection (2) substitute— 

“(b) the name and address of the owner of the common grazing; 

(ba) details of any croft of which a right in the common grazing forms part (including, 
where the croft is registered, a reference to the registration schedule of the croft); 

(bb) the name and designation of, as the case may be— 

(i) any tenant of such a croft; 

(ii) any owner-occupier crofter of such a croft; 

(iii) any landlord of such a croft; 

(iv) any owner of such a croft; 

(bc) the name and designation of any other person who holds a right in the common 
grazing;”; 

(c) in subsection (2B), for “common grazing”, in each place where it appears, 
substitute “croft”. 

5  Section 11 applies to a certificate of registration relating to a common grazing received 
under section 8(2) as it applies to a certificate of registration relating to a croft received 
under section 8(2) or, as the case may be, (3), with the following modifications— 

(a) in subsection (3)— 

(i) for “croft”, where it appears in each of paragraphs (a) and (b), substitute 
“common grazing”; 

(ii) paragraphs (c) and (d) are omitted; 

(iii) after paragraph (d) insert— 

“(da) the grazings committee or grazings constable (or, where there is no such 
committee or constable, any person of whom the Commission are aware who 
holds a right in the common grazing);”; 

(iv) for “croft”, where it appears in each of paragraphs (e), (f) and (h), 
substitute “land”; 

(v) in paragraph (g) for “of any adjacent croft” substitute “, or any other tenant, 
of any adjacent land”; 

(vi) paragraph (i) is omitted; 

(vii) in paragraph (j), the words “(not being land which is an adjacent croft)” are 
omitted; 

(b) in subsection (4)— 

(i) for “croft”, where it appears in each of paragraphs (a) and (b), substitute 
“common grazing”; 

(ii) in paragraph (c), for “10(2)(b)” substitute “paragraphs (b), (bb) and (bc) of 
section 10(2) (as it applies to common grazings)”; 

(iii) after paragraph (c), insert— 

“(ca) the details of any crofts entered in the registration schedule in accordance with 
paragraph (ba) of section 10(2) (as it applies to common grazings);”; 

(c) for “croft”, in each place where it appears in subsection (6), substitute “common 
grazing”. 
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6  Section (Power of entry etc. where Commission is applicant) applies to a notice required 
to be affixed under section 11(6)(b) to a common grazing as it applies to such a notice 
relating to a croft, with the modification that for “croft”, in each place where it appears 
in subsections (2) and (3)(a), there is substituted “common grazing”. 

7  Section 12 applies to registration of a common grazing (other than a new common 
grazing) as it applies to registration of a croft, with the modification that for “croft”, 
where it appears in each of subsections (1A), (2)(a) and (b), (2A), (2B) and (6), there is 
substituted “common grazing”. 

8  Section (Resumed and decrofted crofts) applies to a resumed common grazing as it 
applies to a resumed croft, with the following modifications— 

(a) for “croft”, in each place where it appears in subsections (1)(a), (2) and (4), 
substitute “common grazing”; 

(b) subsections (1)(b) and (3) are omitted. 

9  Section 14 applies to rectifications relating to common grazings as it applies to 
rectifications relating to other matters, with the modification that in subsection (1B) for 
“6(4)(b)” there is substituted “(Applications for registration: common grazings)(4)”. 

10  Section (Rectification following first registration) applies to a rectification of the 
register relating to a common grazing as it applies to such rectifications relating to other 
matters, with the following modifications— 

(a) in subsection (1), for “croft” substitute “common grazing”; 

(b) subsection (4) is omitted. 

11  Section 15 applies to an entitlement to indemnity relating to a common grazing as it 
applies to an entitlement to indemnity relating to other matters, with the modification 
that in subsection (3B) for “6(4)(b)” there is substituted “(Applications for registration: 
common grazings)(4)”. 

12  Section 16 applies to the making of rules and orders in relation to common grazings as it 
applies to the making of rules and orders in relation to other matters, with the 
modification that in subsection (1)(d), for “crofts” there is substituted “common 
grazings”. 

13  Section 17 applies to an act or omission of the Keeper relating to a common grazing as it 
applies to an act or omission of the Keeper relating to any other matter.> 

Section 20 

Roseanna Cunningham 
 

19 In section 20, page 15, line 3, leave out <16> and insert <32> 

Roseanna Cunningham 
 

20 In section 20, page 15, line 11, leave out <5(7)> and insert <5C(4)> 

Roseanna Cunningham 
 

21 In section 20, page 15, line 13, after <such> insert <purposeful> 
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Roseanna Cunningham 
 

22 In section 20, page 15, leave out lines 30 to 32   

Roseanna Cunningham 
 

23 In section 20, page 15, line 35, at end insert— 

<5C Crofters: duty to cultivate and maintain 

(1) A crofter must comply with each of the duties set out in subsection (2). 

(2) Those duties are that the crofter—  

(a) must— 

(i) cultivate the croft; or 

(ii) put it to another purposeful use,  

 so that every part of the croft is cultivated or put to such use;  

(b) must keep the croft in a fit state for cultivation (except in so far as the 
use of the croft for another purposeful use is incompatible with the croft 
being kept in such a state).  

(3) Without prejudice to the generality of paragraph (b) of subsection (2), in 
determining whether that paragraph is complied with regard is to be had to 
whether appropriate measures (which may include the provision of drainage) 
are routinely undertaken, where requisite and practicable, to control or 
eradicate vermin, bracken, whins, broom, rushes, iris and harmful weeds. 

(4) A crofter may only put the croft to a use mentioned in subsection (2)(a)(ii) if— 

(a) the landlord has consented to the use (unconditionally or subject to 
conditions acceptable to the crofter); or 

(b) the Commission have consented to the use.  

(5) But a crofter may not apply to the Commission for consent under subsection 
(4)(b) until (the earlier of)— 

(a) the landlord has refused consent (or granted consent subject to conditions 
unacceptable to the crofter); or 

(b) the period of 28 days, commencing with the date on which the request 
for the consent of the landlord was made, has expired.  

(6) The Commission must, on receipt of such an application for consent— 

(a) consult, as regards the proposed purposeful use, the landlord and the 
members of the crofting community in the locality of the land; and 

(b) if the proposed purposeful use— 

(i) constitutes a change for which planning permission is required; or 

(ii) by virtue of any enactment (other than this Act) requires any other 
permission or approval,  

 require it to be shown that the permission or approval has been given. 

(7) The Commission must decide the application within 28 days after receiving it; 
and if they give their consent may impose such conditions as they think fit. 

(8) In this Act— 
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 “cultivate” includes the use of a croft for horticulture or for any purpose 
of husbandry, including the keeping or breeding of livestock, poultry or 
bees, the growing of fruit, vegetables and the like and the planting of 
trees and use of the land as woodlands; 

 “purposeful use” means any planned and managed use which does not 
adversely affect— 

(a) the croft;  

(b) the public interest; 

(c) the interests of the landlord or (if different) the owner; or  

(d) the use of adjacent land.”.> 

Section 21 

Roseanna Cunningham 
 

24 In section 21, page 16, line 20, leave out <16> and insert <32> 

Roseanna Cunningham 
 

25 In section 21, page 17, line 5, at end insert— 

<(  ) Without prejudice to the generality of paragraph (d) of subsection (2), in 
determining whether that paragraph is complied with regard is to be had to 
whether appropriate measures (which may include the provision of drainage) 
are routinely undertaken, where requisite and practicable, to control or 
eradicate vermin, bracken, whins, broom, rushes, iris and harmful weeds.> 

Roseanna Cunningham 
 

26 In section 21, page 17, leave out lines 19 to 21 

Roseanna Cunningham 
 

196 In section 21, page 17, line 32, at end insert— 

<(  ) Where consent is applied for under subsection (2) in relation to an unregistered 
owner-occupied croft, the Commission— 

(a) must not grant that consent unless an application for first registration of 
the owner-occupied croft is submitted before the expiry of the period of 
6 months beginning with the date on which the application for consent 
was made; 

(b) need not, during that 6 month period, consider the application for 
consent until an application for first registration of the owner-occupied 
croft is submitted.> 

Roseanna Cunningham 
 

197 In section 21, page 17, leave out lines 33 to 35 and insert— 

<(3) In relation to a registered owner-occupied croft (other than an owner-occupied 
croft which is a first registered croft)— 
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(a) any consent of the Commission given by virtue of subsection (2) to a 
division of the owner-occupied croft expires at the end of the period of 3 
months beginning with the date on which such consent was given unless 
an application for registration of the division is submitted by virtue of 
section 5 of the 2010 Act before the expiry of that period; 

(b) the division takes effect on the date of registration. 

(3A) The Keeper must make up and maintain a registration schedule in accordance 
with section 10 of the 2010 Act in respect of the new croft created by a 
division under this section.>  

Section 22 

Roseanna Cunningham 
 

27 In section 22, page 18, line 11, leave out <16> and insert <32> 

Roseanna Cunningham 
 

28 In section 22, page 18, line 16, leave out <16> and insert <32> 

Section 23 

Roseanna Cunningham 
 

29 In section 23, page 19, leave out lines 10 and 11 and insert <any of the duties mentioned in 
section 5AA, 5B or 5C;> 

Roseanna Cunningham 
 

30 In section 23, page 19, leave out lines 13 and 14 and insert <any of the duties mentioned in 
section 19C(2).> 

Roseanna Cunningham 
 

31 In section 23, page 19, leave out lines 16 to 19 

Roseanna Cunningham 
 

32 In section 23, page 20, line 4, leave out <one or more of the undertakings mentioned in section 
26D> and insert <an undertaking to comply with the duty before the expiry of such period as the 
Commission consider reasonable> 

Roseanna Cunningham 
 

33 In section 23, page 20, leave out lines 21 to 32 

Roseanna Cunningham 
 

198 In section 23, page 22, line 4, leave out from <when> to end of line 5 and insert— 
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<(  ) as respects an application for first registration of the croft, or owner-
occupied croft, submitted by virtue of section 4 of the 2010 Act, on the 
date of registration; 

(  ) as respects an application for registration of the division of the croft, or 
owner-occupied croft, submitted by virtue of section 5 of that Act, on the 
date of registration.> 

Roseanna Cunningham 
 

199 In section 23, page 22, line 5, at end insert— 

<(  ) The Keeper must make up and maintain a registration schedule in accordance 
with section 10 of the 2010 Act in respect of a new croft created by a division 
under this section.> 

Roseanna Cunningham 
 

34 In section 23, page 23, leave out lines 6 to 13 and insert— 

<(2) No more than three proposals for letting the croft may be submitted in response 
to a direction given under subsection (1).   

(2A) Where a proposal for letting the croft is submitted to the Commission in 
response to a direction given under subsection (1), they must approve or reject 
the proposal within the period of 8 weeks beginning with the day on which the 
direction was given.  

(2B) The Commission must (as soon as is reasonably practicable) proceed in 
accordance with subsections (3) and (4) if— 

(a) no proposals for letting the croft are submitted by the owner-occupier 
crofter before the expiry of the period mentioned in subsection (1); 

(b) the owner-occupier crofter has submitted one or two proposals for letting 
the croft within the period mentioned in subsection (1) and— 

(i) all such proposals are rejected by the Commission; and 

(ii) the period mentioned in subsection (1) has expired; or 

(c) the owner-occupier crofter has submitted three proposals for letting the 
croft (within the period mentioned in subsection (1)) and the 
Commission has rejected all three.> 

Roseanna Cunningham 
 

200 In section 23, page 23, line 13, at end insert— 

<(  ) Any letting of an unregistered owner-occupied croft in accordance with 
proposals submitted under subsection (1) is void unless an application for first 
registration of the owner-occupied croft is submitted before the expiry of the 
period of 3 months beginning with the date of the letting. 

(  ) In relation to a registered owner-occupied croft— 
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(a) any approval under subsection (2A) of a proposal for letting the owner-
occupied croft under subsection (1) expires at the end of the period of 3 
months beginning with the date on which the approval was given unless 
an application for registration of the letting of the owner-occupied croft 
is submitted by virtue of section 5 of the 2010 Act before the expiry of 
that period; 

(b) the letting of the owner-occupied croft takes effect on the date of 
registration.> 

Roseanna Cunningham 
 

201 In section 23, page 23, line 20, at end insert— 

<(  ) Any letting of an unregistered owner-occupied croft pursuant to a decision 
under subsection (4) is void unless an application for first registration of the 
owner-occupied croft is submitted before the expiry of the period of 3 months 
beginning with the date of the letting. 

(  ) In relation to a registered owner-occupied croft— 

(a) any decision under subsection (4) to let the owner-occupied croft to an 
applicant is, at the end of the period of 3 months beginning with the date 
on which the decision was made, to be treated as if it had not been made 
unless an application for registration of the croft is submitted by virtue of 
section 5 of the 2010 Act before the expiry of that period; 

(b) the letting of the owner-occupied croft takes effect on the date of 
registration.> 

Roseanna Cunningham 
 

35 In section 23, page 23, line 35, leave out <is to be made by way of stated case and> 

Roseanna Cunningham 
 

36 In section 23, page 23, line 36, leave out <21> and insert <42> 

Section 24 

Roseanna Cunningham 
 

202 In section 24, page 24, line 23, at end insert— 

<(1A) Where consent is applied for under subsection (1) in relation to an unregistered 
owner-occupied croft (or any part of such an owner-occupied croft), the 
Commission— 

(a) may not grant that consent unless an application for first registration of 
the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for consent was made; 

(b) need not, during that 6 month period, consider the application for 
consent until an application for first registration of the croft is submitted. 

(1B) In relation to a registered owner-occupied croft (other than an owner-occupied 
croft which is a first registered croft), or any part of such a croft— 
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(a)  any consent under subsection (1) expires at the end of the period of 3 
months beginning with the date on which such consent was granted 
unless an application for registration of the letting of the croft (or part of 
the croft) is made by virtue of section 5 of the 2010 Act before the expiry 
of that period; 

(b) the letting of the croft (or part of the croft) takes effect on the date of 
registration.> 

Before section 32 

Karen Gillon 
 

73 Before section 32, insert— 

<Duty to report to the Scottish Parliament 

(1) The Scottish Ministers must lay before the Scottish Parliament, once every four years, a 
report on— 

(a) the economic condition of crofting; and  

(b) the measures taken to support crofting by— 

(i) the Scottish Government; and 

(ii) the Commission, 

 during the reporting period. 

(2) The first such report must be laid before the Scottish Parliament within one year of this 
section coming into force.>  

Liam McArthur 
 

74 Before section 32, insert— 

<Presumption against development of certain croft land 

(1) The Scottish Ministers must, within 12 months of the Bill for this Act receiving Royal 
Assent, revise any statement of their policy on nationally important land use matters so 
that it makes the provision mentioned in subsection (2). 

(2) That provision is–– 

(a) provision establishing a presumption against the development of inbye land; 

(b) provision requiring any application for planning permission in relation to such 
land to demonstrate–– 

(i) that the development is for an essential purpose or to meet an established 
need where no other site is available; or 

(ii) why the development or use of land proposed in the application cannot be 
carried out on common grazing land; 

(c) such further provision as the Scottish Ministers consider necessary or expedient to 
supplement the presumption mentioned in paragraph (a). 

(3) In subsection (2), “inbye land” means that part of a croft not comprising the hill and 
rough grazings, the bulk of which is used for arable and grassland production.> 
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Schedule 2 

Roseanna Cunningham 
 

37 In schedule 2, page 42, leave out lines 12 to 22 and insert— 

<(  ) in subsection (2A)— 

(i) paragraph (a) and the word “and” immediately following it are repealed; 
and 

(ii) in paragraph (b), for the words from “other” to “subsection)”, substitute 
“lease (other than the lease of a croft within the meaning of section 3(1) of 
the Crofters (Scotland) Act 1993 (c.44))”; 

(  ) in subsection (3)(b)— 

(i) at the beginning insert “subject to subsection (3A)”; and 

(ii) sub-paragraph (ib) is repealed; and 

(  ) after subsection (3) insert— 

“(3A) In the case of an interest in an agricultural lease which is a lease of a croft 
within the meaning of section 3(1) of the Crofters (Scotland) Act 1993 (c.44), 
the period for the purposes of subsection (3)(b) is 24 months.”.> 

Peter Peacock 
 

75 In schedule 2, page 42, leave out line 32 

Roseanna Cunningham 
 

203 In schedule 2, page 42, line 36, after <crofts)> insert— 

<(  ) after subsection (2), insert— 

“(2A) Where consent is applied for under subsection (1) in relation to an unregistered 
croft (or any part of such a croft), the Commission— 

(a) may not grant that consent unless an application for first registration of 
the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for consent was made; 

(b) need not, during that 6 month period, consider the application for 
consent until an application for first registration of the croft is submitted. 

(2B) In relation to a registered croft, or any part of such a croft, (other than a first 
registered croft)— 

(a) any consent of the Commission to the exchange of the croft expires at 
the end of the period of 3 months beginning with the date on which such 
consent was given unless an application for registration of the exchange 
of the croft is submitted by virtue of section 5 of the 2010 Act before the 
expiry of that period; 

(b) the exchange takes effect on the date of registration.”; and> 

Roseanna Cunningham 
 

38 In schedule 2, page 42, line 36, at end insert— 
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<(  ) In section 5 (the statutory conditions), subsections (1A), (2A), (2B) and (7) to (10) are 
repealed.> 

Roseanna Cunningham 
 

204 In schedule 2, page 43, line 7, after <application.> insert— 

<(1B) Where consent is applied for under subsection (1) in relation to an unregistered 
croft, the Commission— 

(a) may not grant that consent unless an application for first registration of 
the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for consent was made; 

(b) need not, during that 6 month period, consider the application for 
consent until an application for first registration of the croft is 
submitted.> 

Roseanna Cunningham 
 

205 In schedule 2, page 43, line 8, at end insert— 

<(  ) in subsection (6), at the beginning, insert “In relation to an unregistered croft or a 
first registered croft,”; and 

(  ) after that subsection insert— 

“(6A) In relation to a registered croft (other than a first registered croft)— 

(a) any consent of the Commission given under this section to an assignation 
expires at the end of the period of 3 months beginning with the date on 
which such consent was given unless an application for registration of 
the assignation is submitted by virtue of section 5 of the 2010 Act before 
the expiry of that period; 

(b) the assignation takes effect on the date of registration.”.> 

Roseanna Cunningham 
 

206 In schedule 2, page 43, line 9, after <croft)> insert— 

<(  ) after subsection (1) insert— 

“(1A) Where consent is applied for under subsection (1) in relation to an unregistered 
croft, the Commission— 

(a) may not grant that consent unless an application for first registration of 
the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for consent was made; 

(b) need not, during that 6 month period, consider the application for 
consent until an application for first registration of the croft is 
submitted.”;> 

Roseanna Cunningham 
 

207 In schedule 2, page 43, line 9, at end insert— 

<(  ) for subsection (3), substitute— 
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“(3) In relation to a registered croft (other than a first registered croft)— 

(a) any consent of the Commission given under this section to a division of 
the croft expires at the end of the period of 3 months beginning with the 
date on which such consent was given unless an application for 
registration of the division is submitted by virtue of section 5 of the 2010 
Act before the expiry of that period; 

(b) the division takes effect on the date of registration. 

(3A) The Keeper must make up and maintain a registration schedule in accordance 
with section 10 of the 2010 Act in respect of a new croft created by a division 
under this section.”> 

Roseanna Cunningham 
 

39 In schedule 2, page 43, leave out lines 10 to 18 

Roseanna Cunningham 
 

208 In schedule 2, page 43, line 19, leave out <, paragraph (d) of subsection (3) is repealed.> and 
insert— 

<(  ) in subsection (1)— 

(i) for “furnish” substitute “give notice of the transfer containing”; and 

(ii) for “the landlord shall notify the Commission accordingly” substitute “at 
the same time as giving the notice the executor must send a copy of the 
notice to the Commission”; 

(  ) after that subsection insert— 

“(1A) A transfer such as is mentioned in subsection (1) takes effect in relation to an 
application for registration of— 

(a) the giving of notice under that subsection by virtue of section 4 of the 
2010 Act; or 

(b) the transfer by virtue of section 5 of that Act, 

 on the date of registration.”; 

(  ) in subsection (2)— 

(i) for “12” substitute “24”; and 

(ii) for “furnished to the landlord particulars of any transferee” substitute 
“given the landlord any notice”; 

(  ) in subsection (3)— 

(i) in paragraph (c), for “10(2)” substitute “10”; and 

(ii) paragraph (d) is repealed; and 

(  ) in subsection (4)— 

(i) for “12” substitute “24”; and 

(ii) for “furnished to the landlord particulars of any transferee” substitute 
“given the landlord any notice”.> 
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Roseanna Cunningham 
 

40 In schedule 2, page 43, line 19, at end insert— 

<(  ) In section 21A (reversion of resumed land), subsection (3) is repealed.> 

Roseanna Cunningham 
 

209 In schedule 2, page 43, line 19, at end insert— 

<(  ) In section 20 (resumption of croft or part of croft by landlord)— 

(  ) after subsection (1) insert— 

“(1ZA) Where an application is made under subsection (1) to resume an unregistered 
croft (or any part of such a croft), the Land Court— 

(a) may not authorise the resumption unless an application for first 
registration of the croft is submitted before the expiry of the period of 6 
months beginning with the date on which the application to resume the 
croft was made; 

(b) need not, during that 6 month period, consider the application to resume 
the croft until an application for first registration of the croft is 
submitted. 

(1ZB) In relation to a registered croft, or part of such a croft, (other than a first 
registered croft)— 

(a) any authorisation under subsection (1) expires at the end of the period of 
3 months beginning with the date on which such authorisation was given 
unless an application for registration of the giving of that authorisation is 
submitted by virtue of section 5 of the 2010 Act before the expiry of that 
period; 

(b) the resumption takes effect on the date of registration. 

(1ZC) In its application to a registered common grazing, section (1ZB) is to be 
construed as if the reference in paragraph (a) to section 5 of the 2010 Act were 
a reference to section (Registration of events affecting registered common 
grazings) of that Act.”; 

(  ) after subsection (1C), insert— 

“(1CA) In relation to a registered croft, or part of such a croft— 

(a) the granting of any extension under subsection (1C) expires at the end of 
the period of 3 months beginning with the date on which the extension 
was granted unless an application for registration of the granting of the 
extension is submitted by virtue of section 5 of the 2010 Act before the 
expiry of that period; 

(b) the extension takes effect on the date of registration. 

(1CB) In its application to an extension relating to a registered common grazing, 
section (1CA) is to be construed as if the reference in paragraph (a) to section 5 
of the 2010 Act were a reference to section (Registration of events affecting 
registered common grazings) of that Act.”; 

(  ) in subsection (1F), for the words “(1B) to (1D)” substitute “(1B), (1C) and (1D)”; 

(  ) after subsection (1F) add— 
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“(1G) In relation to a registered croft, or part of such a croft— 

(a) any determination under subsection (1F) expires at the end of the period 
of 3 months beginning with the date on which the determination was 
made unless an application for registration of the making of the 
determination is submitted by virtue of section 5 of the 2010 Act before 
the expiry of that period; 

(b) the conversion of the temporary resumption into an ordinary resumption 
takes effect on the date of registration. 

(1H) In its application to a determination relating to a registered common grazing, 
section (1F) is to be construed as if the reference in paragraph (a) to section 5 
of the 2010 Act were a reference to section (Registration of events affecting 
registered common grazings) of that Act.”. 

(  ) In section 21A (reversion of resumed land), after subsection (1) insert— 

“(1A) In relation to land which, before being resumed as mentioned in subsection (1), 
was an unregistered croft (or part of such a croft), an order under that 
subsection does not take effect until the croft is registered by virtue of section 4 
of the 2010 Act. 

(1B) In relation to land which, before being resumed as mentioned in subsection (1), 
was a registered croft (or part of such a croft)— 

(a) an order under that subsection expires at the end of the period of 3 
months beginning with the date on which the order was made unless an 
application for registration of the making of the order is submitted by 
virtue of section 5 of the 2010 Act before the expiry of that period; 

(b) the order takes effect on the date of registration. 

(1C) In its application to a registered common grazing, section (1B) is to construed 
as if the reference in paragraph (a) to section 5 of the 2010 Act were a 
reference to section (Registration of events affecting registered common 
grazings) of that Act.”> 

Roseanna Cunningham 
 

210 In schedule 2, page 43, line 21, at end insert— 

<(  ) after subsection (3) insert— 

“(3ZA) Where approval is applied for under subsection (3) in relation to an 
unregistered croft (or any part of such a croft), the Commission— 

(a) may not grant that approval unless an application for first registration of 
the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for approval was made; 

(b) need not, during that 6 month period, consider the application for 
approval until an application for first registration of the croft is 
submitted. 

(3ZB) In relation to a registered croft, or any part of such a croft, (other than a first 
registered croft)— 
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(a) any approval under subsection (3) expires at the end of the period of 3 
months beginning with the date on which such approval was granted 
unless an application for registration of the letting of the croft (or part of 
the croft) is made by virtue of section 5 of the 2010 Act before the expiry 
of that period; 

(b) the letting of the croft (or part of the croft) takes effect on the date of 
registration.”;> 

Roseanna Cunningham 
 

211 In schedule 2, page 43, line 23, at end insert— 

<(  ) after “above” insert “, subsection (5ZB) or subsection (5D),”;> 

Roseanna Cunningham 
 

212 In schedule 2, page 43, line 27, at end insert— 

<(  ) after subsection (5ZA) (inserted by section 28 of this Act) insert— 

“(5ZB) Any re-letting of an unregistered croft in accordance with proposals submitted 
under subsection (5) is null and void unless an application for first registration 
of the croft is submitted before the expiry of the period of 3 months beginning 
with the date of the re-letting. 

(5ZC) In relation to a registered croft— 

(a) any approval under subsection (5ZA) of proposals to re-let the croft 
under subsection (5) expires at the end of the period of 3 months 
beginning with the date on which such approval was given unless an 
application for registration of the re-letting of the croft is submitted by 
virtue of section 5 of the 2010 Act before the expiry of that period; 

(b) the re-letting of the croft takes effect on the date of registration.”; 

(  ) after subsection (5C) insert— 

“(5D) Any letting of an unregistered croft pursuant to a determination under 
subsection (5C) is null and void unless an application for first registration of 
the croft is submitted before the expiry of the period of 3 months beginning 
with the date of the letting. 

(5E) In relation to a registered croft— 

(a) any determination under subsection (5C) to let the croft to an applicant 
is, at the end of the period of 3 months beginning with the date on which 
the determination was made, to be treated as if it had not been made 
unless an application for registration of the re-letting of the croft is 
submitted by virtue of section 5 of the 2010 Act before the expiry of that 
period; 

(b) the letting of the croft takes effect on the date of registration.”> 

Roseanna Cunningham 
 

213 In schedule 2, page 43, line 38, leave out <24(2)> and insert <24> 
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Roseanna Cunningham 
 

214 In schedule 2, page 43, line 38, after <months)> insert— 

<(  ) in subsection (2),> 

Roseanna Cunningham 
 

215 In schedule 2, page 43, line 39, at end insert— 

<(  ) after that subsection insert— 

“(2ZA) But the Commission may not make a direction in accordance with subsection 
(2) in relation to an unregistered croft— 

(a) unless an application for first registration of the croft is submitted before 
the expiry of the period of 6 months beginning with the date on which 
notice under that subsection is given; and 

(b) until such an application is submitted”; 

(  ) after subsection (3A) (inserted by section 29 of this Act) insert— 

“(3B) Where a direction is applied for under subsection (3) in relation to an 
unregistered croft, the Commission— 

(a) may not make such a direction unless an application for first registration 
of the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for the direction is 
made; 

(b) need not, during that 6 month period, consider the application for the 
direction until an application for first registration of the croft is 
submitted. 

(3C) In relation to a registered croft (other than a first registered croft)— 

(a) a direction under subsection (2) or (3) (other than one under subsection 
(3) given by virtue of section 25(4) of this Act) expires at the end of the 
period of 3 months beginning with the date on which the direction was 
made unless an application for registration of the making of the direction 
is submitted by virtue of section 5 of the 2010 Act before the expiry of 
that period; 

(b) the direction takes effect on the date of registration.”> 

Roseanna Cunningham 
 

88 In schedule 2, page 43, line 39, at end insert— 

<(  ) In section 25 (provisions supplementary to section 24(3))— 

(a) in subsection (4), at the beginning insert “Subject to subsections (4ZB) and 
(4ZD),”; 

(b) after that subsection insert— 

“(4ZA) Where a direction is applied for under subsection (4) in relation to an 
unregistered croft— 
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(a) the Commission may not make such a direction unless an application for 
first registration of the croft is submitted before the expiry of the period 
of 6 months beginning with the date on which the application for the 
direction is made; 

(b) the Commission need not, during that 6 month period, consider the 
application for the direction until an application for first registration of 
the croft is submitted. 

(4ZB) Where a direction under section 24(3) is made by virtue of an application 
under subsection (4) in relation to a first registered croft— 

(a) the crofter who applied for the direction must, within 3 months of 
acquiring land or a site as mentioned in that subsection, notify the 
Commission of the acquisition; 

(b) the direction— 

(i) does not have effect unless the conditions in subsection (4) are 
satisfied; 

(ii) takes effect on the giving of notification of the direction under 
section 9(3E)(c) of the 2010 Act. 

(4ZC) Subsection (4ZD) applies to a direction under section 24(3) which is made— 

(a) by virtue of an application under subsection (4); and  

(b) in relation to a registered croft (other than a first registered croft). 

(4ZD) The direction— 

(a) does not have effect unless— 

(i) the conditions mentioned in subsection (4) are satisfied; and 

(ii) an application for registration of the making of the direction is 
made by virtue of section 5 of the 2010 Act before the expiry of 
the period of 5 years mentioned in that subsection; 

(b) takes effect, if those conditions and the condition mentioned in 
paragraph (a)(ii) are satisfied on or before the date of registration, on the 
date of registration.”> 

Roseanna Cunningham 
 

41 In schedule 2, page 44, line 5, leave out <the duty mentioned in section 5B(1)> and insert <any 
duty mentioned in section 5B or 5C> 

Roseanna Cunningham 
 

42 In schedule 2, page 44, line 7, at end insert— 

<(  ) In section 30 (compensation to crofter for improvements)— 

(a) in subsection (6A)(a), for “paragraph 3(b) of Schedule 2 to” substitute “section 
5C(2)(a)(ii) of”; and  

(b) in subsection (6B), for “5(7)(a)” substitute “5C(4)(a)”.> 

876



 47

Roseanna Cunningham 
 

43 In schedule 2, page 44, line 7, at end insert— 

<(  ) In section 31(1)(a) (permanent improvements made on crofts for purposes of subsidiary 
or auxiliary occupations), for “paragraph 3 of Schedule 2 to” substitute “section 
5C(2)(a)(ii) of”.> 

Roseanna Cunningham 
 

216 In schedule 2, page 44, line 7, at end insert— 

<(  ) In section 39 (putting into effect of reorganisation schemes)— 

(a) in subsection (1A), at the beginning insert “Subject to subsection (2A),”; 

(b) in subsection (2), at the beginning insert “Subject to subsection (2B),”; 

(c) after subsection (2), insert— 

“(2A) Before putting into effect a reorganisation scheme which contains provision— 

(a) forming a croft; 

(b) making any change to, or in relation to, a croft, 

 the Commission must submit, in accordance with Part 2 of the 2010 Act, an 
application for registration of the croft so formed, the croft affected by the 
change or, as the case may be, the change to the croft. 

(2B) The date appointed under subsection (2) for the putting into effect of any 
provision of a reorganisation scheme in respect of which an application for 
registration under subsection (2A) is made is to be the date of registration.”.> 

Peter Peacock 
 

253 In schedule 2, page 44, line 8, after <Commission)> insert— 

<(  ) in subsection 1, after “extent” insert “(including a map showing the boundaries)”; 
and 

(  )> 

Peter Peacock 
 

254 In schedule 2, page 44, line 14, at end insert— 

<(  ) After section 41(2) (information to be entered in the Register of Crofts), insert— 

“(  ) In respect of a croft entered in the Register of Crofts, the Commission may 
include in the Register a map showing the boundaries of that croft.”>  

Roseanna Cunningham 
 

217 In schedule 2, page 44, line 19, at end insert— 

<(  ) In section 52 (miscellaneous provisions as to common grazings, etc.)— 

(a) after subsection (1E) insert— 

“(1EA) Where the Commission make a determination under subsection (1E) that all or 
part of a person’s share in a registered common grazing is terminated— 
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(a) the Commission must, as soon as reasonably practicable after making the 
determination, submit an application for registration of the termination 
by virtue of section (Registration of events affecting registered common 
grazings) of the 2010 Act; 

(b) the termination takes effect on the date of registration. 

(1EB) Any apportionment of all or part of a person’s share in a registered common 
grazing under subsection (1E) above takes effect, as respects an application for 
registration of the apportionment by virtue of section (Registration of events 
affecting registered common grazings) of the 2010 Act, on the date of 
registration.”; 

(b) after subsection (3) insert— 

“(3A) In relation to a registered common grazing— 

(a) any apportionment of the common grazing under subsection (3) expires 
at the end of the period of 3 months beginning with the date on which the 
common grazing was so apportioned unless an application for 
registration of the apportionment is submitted by virtue of section 
(Registration of events affecting registered common grazings) of the 
2010 Act before the expiry of that period; 

(b) the apportionment takes effect on the date of registration.”; 

(c) after subsection (5) insert— 

“(5A) Where an application is made under subsection (4) by the crofter of an 
unregistered croft, the Commission— 

(a) may not apportion a part of the common grazing unless an application 
for first registration of the croft is submitted before the expiry of the 
period of 6 months beginning with the date on which the application to 
apportion a part of the common grazing was made; 

(b) need not, during that 6 month period, consider the application to 
apportion a part of the common grazing until an application for first 
registration of the croft is submitted. 

(5B) Where an application under subsection (4) by the crofter of a registered croft 
(other than a first registered croft) is granted— 

(a) the apportionment of a part of the common grazing expires at the end of 
the period of 3 months beginning with the date on which the part was so 
apportioned unless an application for registration of the apportionment is 
submitted by virtue of section 5 of the 2010 Act before the expiry of that 
period; 

(b) the apportionment takes effect on the date of registration. 

(5C) In relation to a registered common grazing— 

(a) any apportionment of a part of the common grazing under subsection (4) 
expires at the end of the period of 3 months beginning with the date on 
which the part was so apportioned unless an application for registration 
of the apportionment is submitted by virtue of section (Registration of 
events affecting registered common grazings) of the 2010 Act before the 
expiry of that period; 

(b) the apportionment of the part takes effect on the date of registration. 
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(5D) But subsection (5C) does not apply to an apportionment which takes effect by 
virtue of subsection (5B).”; 

(d) after subsection (7) insert— 

“(7A) Any transfer by a person who holds a right in a registered common grazing of 
that right to another person takes effect, as respects an application for 
registration of the transfer by virtue of section (Registration of events affecting 
registered common grazings) of the 2010 Act, on the date of registration.”; 

(e) after subsection (8) insert— 

“(8A) Subsection (5C) applies to an apportionment under subsection (8) of registered 
lands held runrig as it applies to an apportionment under subsection (4) of a 
part of a registered common grazing, with the modification that the reference 
to section (Registration of events affecting registered common grazings) is to 
be construed as a reference to section (Lands held runrig). 

(f) after subsection (11) insert— 

“(11A) In relation to a registered common grazing— 

(a) any extension under subsection (11) of the period for which a part of a 
registered common grazing is apportioned ceases to have effect at the 
end of the period of 3 months beginning with the date on which the 
period was so extended unless an application for registration of the 
extension is submitted by virtue of section (Registration of events 
affecting registered common grazings) of the 2010 Act before the expiry 
of that 3 month period; 

(b) the extension takes effect on the date of registration. 

(11B) Subsection (11A) applies to registered land held runrig as it applies to a 
registered common grazing, with the modification that the reference to section 
(Registration of events affecting registered common grazings) is to be 
construed as a reference to section (Lands held runrig).”; 

(g) after subsection (12) insert— 

“(12A) Subsection (12B) applies to an application by the crofter of a registered croft 
(other than a first registered croft) made under subsection (12) to bring to an 
end an apportionment made in pursuance of subsection (4). 

(12B) Where the application is granted— 

(a) the granting of the application expires at the end of the period of 3 
months beginning with the date of the granting unless an application for 
registration of the bringing to an end of the apportionment is submitted 
by virtue of section 5 of the 2010 Act before the expiry of that period; 

(b) the bringing to an end of the apportionment takes effect on the date of 
registration. 

(12C) Where it is determined under subsection (12)(b)(iii) that an apportionment of a 
registered common grazing is to come to an end, the apportionment comes to 
an end, as respects an application for registration of the bringing of it to an end 
by virtue of section (Registration of events affecting registered common 
grazings) of the 2010 Act, on the date of registration. 

(12D) But subsection (12C) does not apply to an apportionment the bringing to an 
end of which takes effect by virtue of subsection (12B).”; 
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(h) after subsection (14) insert— 

“(14A) Any determination under subsection (14) takes effect, as respects an 
application for registration of the making of the determination by virtue of 
section (Registration of events affecting registered common grazings) of the 
2010 Act, on the date of registration.”; 

(i) in subsection (15), for “(14)” substitute “(14A)”.> 

Roseanna Cunningham 
 

44 In schedule 2, page 44, line 20, leave out <, the following are repealed> 

Roseanna Cunningham 
 

218 In schedule 2, page 44, line 20, at end insert— 

<(  ) after subsection (4) insert— 

“(4A) The Court may, if it considers it appropriate in consequence of any decision on 
an appeal under subsection (1), order the Keeper to rectify the Crofting 
Register.”;> 

Roseanna Cunningham 
 

45 In schedule 2, page 44, line 21, leave out <(5)(a)> and insert <(5) is repealed> 

Roseanna Cunningham 
 

46 In schedule 2, page 44, line 21, at end insert— 

<(  ) in subsection (6), the words “10(4B),” are repealed;> 

Roseanna Cunningham 
 

47 In schedule 2, page 44, line 22, after <(7)> insert <is repealed> 

Roseanna Cunningham 
 

219 In schedule 2, page 44, line 22, at end insert— 

<(  ) In section 53 (jurisdictional provisions)— 

(a) in the proviso to subsection (1), after paragraph (i) insert— 

“(ia) any question that may be raised under section 12(1) of the 2010 
Act (including a question that could have been raised under that 
section had an application been made before the end of the period 
mentioned in section 11(5) of that Act);”; and 

(b) after subsection (2) insert— 

“(3) The Court may, if it considers it appropriate in consequence of any 
determination under subsection (1), order the Keeper to rectify the Crofting 
Register.”.> 

Roseanna Cunningham 
 

220 In schedule 2, page 44, line 22, at end insert— 
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<(  ) In section 56 (powers of entry and inspection), in subsection (1), after “Act” insert “or, 
in the case of the Commission, by the 2010 Act”.> 

Peter Peacock 
 

76 In schedule 2, page 44, line 36, leave out <paragraph> and insert <paragraphs 2(3) and> 

Roseanna Cunningham 
 

221 In schedule 2, page 45, line 1, at end insert— 

<(  ) after the definition of “the 1997 Act”, insert— 

 ““the 2010 Act” means the Crofting Reform (Scotland) Act 2010 (asp 
00);”> 

Roseanna Cunningham 
 

48 In schedule 2, page 45, line 13, at end insert— 

<(  ) after the definition of “croft land” insert— 

 ““cultivate” has the meaning given by section 5C(8);”;> 

Roseanna Cunningham 
 

222 In schedule 2, page 45, line 13, at end insert— 

<(  ) after the definition of “croft land” insert— 

 ““date of registration” (other than in section 3) is to be construed in 
accordance with section 7(4) of the 2010 Act”;> 

Roseanna Cunningham 
 

223 In schedule 2, page 45, line 13, at end insert— 

<(  ) after the definition of “enactment” insert— 

 ““first registered croft” is to be construed in accordance with section 
5(1A) of the 2010 Act; 

 “first registration”, in relation to an unregistered croft or unregistered 
owner-occupied croft, means the registration of the croft or owner-
occupied croft in the Crofting Register;”;> 

Roseanna Cunningham 
 

224 In schedule 2, page 45, line 21, leave out <title sheet> and insert <registration schedule> 

Roseanna Cunningham 
 

49 In schedule 2, page 45, line 29, at end insert— 

<(fa) after the definition of “public notification” insert— 

 ““purposeful use” has the meaning given by section 5C(8); 

881



 52

 “registered”, in relation to a croft, an owner-occupied croft or a common 
grazing, means registered in the Crofting Register; and “unregistered” 
and other cognate expressions are to be construed accordingly;”;> 

Roseanna Cunningham 
 

225 In schedule 2, page 45, leave out lines 31 to 33 and insert— 

<(  ) after the definition of “registered” (as inserted by sub-sub-paragraph (fa)) insert— 

 ““registration schedule” means the registration schedule of the croft 
made up and maintained under section 10(1) of the 2010 Act;”.> 

Roseanna Cunningham 
 

50 In schedule 2, page 45, line 33, at end insert— 

<(  ) In Schedule 2 (the statutory conditions)— 

(a) paragraphs 3, 3A and 3B are repealed; 

(b) in paragraph 13, the definitions of “cultivate” and “purposeful use” are repealed.>  

Elaine Murray 
 

77 In schedule 2, page 45, line 33, at end insert— 

<Town and Country Planning (Scotland) Act 1997 

In section 38 of the Town and Country Planning (Scotland) Act 1997 (c.8) 
(consultations in connection with determination of applications) after subsection (3) 
insert— 

“(3A) A planning authority must notify the Crofting Commission of any application 
for planning permission made to the authority if the authority considers that— 

(a) the development or use of land proposed in the application may affect 
land in crofting use or within a crofting community, and 

(b) the development or use of land proposed in the application may not 
comply with the policies and proposals for the development and use of 
land set out in the local development plan for the authority’s area. 

(3B) The planning authority may not determine an application of the type mentioned 
in subsection (3A) until the Crofting Commission— 

(a) submits its views on the application to the authority, or 

(b) notifies the authority that it does not intend to submit any such views. 

(3C) The planning authority must, in determining an application of the type 
mentioned in subsection (3A), take into account any views submitted by the 
Crofting Commission under subsection (3B)(a).”.> 

Section 36 

Peter Peacock 
 

255 In section 36, page 31, leave out line 21 
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Peter Peacock 
 

256 In section 36, page 31, leave out lines 23 and 24 

Peter Peacock 
 

257 In section 36, page 31, leave out line 27 

Peter Peacock 
 

258 In section 36, page 31, leave out lines 32 to 34 

Roseanna Cunningham 
 

226 In section 36, page 31, leave out line 34 and insert— 

 <“registration schedule”, in relation to a croft, means the registration schedule of 
the croft made up and maintained under section 10(1).> 

Long Title 

Peter Peacock 
 

259 In the long title, page 1, line 1, leave out from <to provide> to <it;> in line 2  
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SP Bill 35-G2 Session 3 (2010) 
 

Crofting Reform (Scotland) Bill 
 

2nd Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• a list of any amendments already debated; 
• the text of amendments to be debated on the second day of Stage 2 

consideration, set out in the order in which they will be debated.  THIS 
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

 
 

Groupings of amendments 
 

Community maps and plans 
227, 228, 231, 234, 237, 238, 239, 240, 241, 244, 245, 247, 248, 249, 250, 251, 252, 
253, 254, 255, 256, 257, 258, 259 
 
 Notes on amendments in this group 

Amendment 258 is pre-empted by amendment 226 in the group “Registration 
schedule” 

Triggers for registration: change of ownership 
89, 229, 90, 94, 230, 103, 104, 232, 106, 107, 108, 233, 118, 235, 236, 191, 192 
 

Notes on amendments in this group 
Amendment 229 pre-empts amendment 90 
Amendment 232 pre-empts amendments 106, 107 and 108 in this group and 
amendment 83 in the group “Other triggers for registration” 
Amendments 235 and 236 are pre-empted by amendments 122 and 123 in the 
group “Applications for registration: general” respectively 

Other triggers for registration 
91, 92, 93, 95, 96, 97, 98, 99, 100, 101, 78, 79, 80, 81, 82, 102, 83, 109, 111, 112, 
113, 114, 115, 116, 117 
  
 Notes on amendments in this group 

Amendment 83 is pre-empted by 232 in the group “Triggers for registration: 
change of ownership” 

Common grazings and land held runrig 
105, 187, 87, 188, 189, 190, 193, 194, 195 
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Minor and technical 
110, 186, 213, 214, 221, 222, 223 

Persons responsible for applications for registration 
119, 120 

Applications for registration: general 
121, 122, 123, 124, 125, 129, 130 
 

Notes on amendments in this group 
Amendments 122 and 123 pre-empt amendments 235 and 256 in the group 
“Triggers for registration: change of ownership” respectively 

Applications for registration: grounds for refusing to forward/accept 
126, 127, 128, 131, 132, 133, 134, 138 

Registration schedule 
135, 139, 140, 145, 146, 147, 148, 151, 152, 153, 157, 158, 168, 175, 184, 185, 199, 
224, 225, 226 
 

Notes on amendments in this group 
Amendment 226 is pre-empted by amendment 258 in the group “Community 
maps and plans” 

Overlapping boundaries 
136, 150 

Reorganisation schemes: registration 
137, 141, 144, 155, 160, 165, 216 

Applications by Commission 
142, 143, 154, 159 
 

Notes on amendments in this group 
Amendment 159 is pre-empted by amendment 243 in the group “Challenge to 
first registration: notice period” 

Completion of registration 
84, 85, 86 

Indemnity 
149, 176, 177, 178 

Notification of first registration 
156, 161 

Challenge to first registration: notice period 
242, 243 
 

Notes on amendments in this group 
Amendment 243 pre-empts amendment 159 in the group “Applications by 
Commission” 
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Powers of entry 
162, 220 

Challenge to first registration 
163, 164, 166, 167 

Resumed and decrofted crofts: removal of entries on Register 
169 

Ranking 
170 

Rectification of Register 
171, 172, 173, 174, 218 

Rules and fees 
179, 180, 181 

Appeals against Keeper’s decisions to go to Land Court 
182, 183 

Applications for registration: duty to apply, sanctions and incentives 
196, 197, 198, 200, 201, 202, 203, 204, 205, 206, 207, 209, 210, 211, 212, 215, 88, 
217 

Scottish Ministers’ duty to report 
73 

Crofting register and intestate succession 
208 

Jurisdiction of the Land Court 
219 

 
Amendments already debated 

 
Commission’s power to charge 
With 52 – 76 
 
Functions of Commission 
With 65 – 75 
 
Duties in relation to planning and development of inbye land 
With 69 - 74, 77 
 
Limit on number of letting/re-letting proposals 
With 3 – 34 
 
Succession to crofts 
With 9 - 37, 39 
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Duty to reside on or near croft 
With 13 - 19, 24, 27, 28 
 
Duties of crofters and owner-occupier crofters 
With 14 - 20, 21, 22, 23, 25, 26, 29, 30, 31, 32, 33, 38, 40, 41, 42, 43, 48, 49, 50 
 
Appeals 
With 18 - 35, 36, 44, 45, 46, 47 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

15th Meeting, 2010 (Session 3) 
 

Wednesday 9 June 2010 
 
Present: 
 
Aileen Campbell Karen Gillon 
Liam McArthur Elaine Murray 
Peter Peacock John Scott (Deputy Convener) 
Maureen Watt (Convener) Bill Wilson 
 
 
Crofting Reform (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 
2). 
 
The following amendments were agreed to (without division): 229, 230 and 170. 
 
The following amendments were agreed to (by division): 

89 (For 4, Against 0, Abstentions 4) 
91 (For 4, Against 0, Abstentions 4) 
92 (For 4, Against 0, Abstentions 4) 
93 (For 4, Against 0, Abstentions 4) 
94 (For 4, Against 0, Abstentions 4) 
105 (For 4, Against 0, Abstentions 4) 
109 (For 4, Against 0, Abstentions 4) 
110 (For 4, Against 0, Abstentions 4) 
117 (For 4, Against 0, Abstentions 4) 
118 (For 4, Against 0, Abstentions 4) 
119 (For 4, Against 0, Abstentions 4) 
120 (For 4, Against 0, Abstentions 4) 
121 (For 4, Against 0, Abstentions 4) 
122 (For 4, Against 0, Abstentions 4) 
123 (For 4, Against 0, Abstentions 4) 
124 (For 4, Against 0, Abstentions 4) 
125 (For 4, Against 0, Abstentions 4) 
126 (For 4, Against 0, Abstentions 4) 
135 (For 4, Against 0, Abstentions 4) 
136 (For 4, Against 0, Abstentions 4) 
137 (For 4, Against 0, Abstentions 4) 
138 (For 4, Against 0, Abstentions 4) 
142 (For 4, Against 0, Abstentions 4) 
143 (For 4, Against 0, Abstentions 4) 
144 (For 4, Against 0, Abstentions 4) 
145 (For 4, Against 0, Abstentions 4) 
84 (For 4, Against 0, Abstentions 4) 
147 (For 4, Against 0, Abstentions 4) 
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148 (For 4, Against 0, Abstentions 4) 
149 (For 4, Against 0, Abstentions 4) 
154 (For 4, Against 0, Abstentions 4) 
155 (For 4, Against 0, Abstentions 4) 
156 (For 4, Against 0, Abstentions 4) 
157 (For 4, Against 0, Abstentions 4) 
158 (For 4, Against 0, Abstentions 4) 
242 (For 4, Against 0, Abstentions 4) 
243 (For 4, Against 0, Abstentions 4) 
160 (For 4, Against 0, Abstentions 4) 
161 (For 4, Against 0, Abstentions 4) 
162 (For 4, Against 0, Abstentions 4) 
163 (For 4, Against 0, Abstentions 4) 
169 (For 4, Against 0, Abstentions 4) 
171 (For 4, Against 0, Abstentions 4) 
172 (For 4, Against 0, Abstentions 4) 
173 (For 4, Against 0, Abstentions 4) 
179 (For 4, Against 0, Abstentions 4) 
180 (For 4, Against 0, Abstentions 4) 
181 (For 4, Against 0, Abstentions 4) 
182 (For 4, Against 0, Abstentions 4) 
183 (For 4, Against 0, Abstentions 4). 

 
Amendments 95, 96, 97, 98, 99, 100, 101, 78, 79, 80, 81 and 82 were agreed to en 
bloc (by division: For 4, Against 0, Abstentions 4) 
 
Amendments 102, 103 and 104 were agreed to en bloc (by division: For 4, Against 0, 
Abstentions 4) 
 
Amendments 106, 107, 83 and 108 were agreed to en bloc (by division: For 4, 
Against 0, Abstentions 4) 
 
Amendments 111, 112, 113, 114, 115 and 116 were agreed to en bloc (by division: 
For 4, Against 0, Abstentions 4) 
 
Amendments 127, 128, 129, 130 and 131 were agreed to en bloc (by division: For 4, 
Against 0, Abstentions 4) 
 
Amendments 132, 133 and 134 were agreed to en bloc (by division: For 4, Against 0, 
Abstentions 4) 
 
Amendments 139, 140 and 141 were agreed to en bloc (by division: For 4, Against 0, 
Abstentions 4) 
 
Amendments 85, 146 and 86 were agreed to en bloc (by division: For 4, Against 0, 
Abstentions 4) 
 
Amendments 150, 151, 152 and 153 were agreed to en bloc (by division: For 4, 
Against 0, Abstentions 4) 
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Amendments 164, 165, 166, 167 and 168 were agreed to en bloc (by division: For 4, 
Against 0, Abstentions 4) 
 
Amendments 174, 175, 176, 177 and 178 were agreed to en bloc (by division: For 4, 
Against 0, Abstentions 4) 
 
Amendments 184, 185 and 186 were agreed to en bloc (by division: For 4, Against 0, 
Abstentions 4) 
 
Amendments 187, 87, 188, 189, 190, 191, 192, 193, 194 and 195 were agreed to en 
bloc (by division: For 4, Against 0, Abstentions 4) 
 
The following amendments were disagreed to (by division): 

227 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
228 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
231 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
232 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
234 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
237 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
238 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
239 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
240 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
241 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
244 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
245 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
247 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
248 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
249 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
250 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
251 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
252 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 

 
Amendment 233 was not moved. 
 
The following amendments were pre-empted: 90, 235, 236 and 159. 
 
Sections 3 and 19 were agreed to without amendment. 
 
Sections 4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 15, 16, 17 and 18 were agreed to as 
amended. 
 
The Committee ended consideration of the Bill for the day, section 19 having been 
agreed to. 
 

890



2801  9 JUNE 2010  2802 
 

 

Crofting Reform (Scotland) Bill: 
Stage 2 

10:05 
The Convener: We come now to consideration 

of stage 2 amendments to the Crofting Reform 
(Scotland) Bill. Members should have in front of 
them a copy of the bill, the marshalled list of 
amendments and the groupings. I welcome the 
Minister for Environment and her officials to the 
meeting. 

Before section 3 

The Convener: The first group is on community 
maps and plans. Amendment 227, in the name of 
Peter Peacock, is grouped with amendments 228, 
231, 234, 237 to 241, 244, 245 and 247 to 259. I 
draw members’ attention to the pre-emption 
information on the groupings paper, although I 
advise members that that information contains a 
mistake: amendment 258 pre-empts amendment 
226, not the other way round. 

Peter Peacock (Highlands and Islands) (Lab): 
All the amendments in the group are mine 
although, while they are important in principle, 
they are small in number compared with all the 
other amendments that have been lodged for 
today.  

It is my intention to argue and vote against the 
entirety of part 2 of the bill. This could be a long 
day, but colleagues will be delighted to know that, 
although I will speak for a reasonable time to the 
amendments in this group, and briefly on the next 
group, with a bit of luck I do not intend to say 
anything thereafter, so as to ease the stage 2 
process. 

Amendment 227 creates an opportunity for a 
debate around a proposal that could form the 
basis of community mapping. The committee has 
received a lot of evidence about that process over 
the past months, and the committee thought that 
there was merit in the ideas that were contained in 
that evidence. Amendment 227 would encourage 
community mapping: it would allow the new 
crofting commission and others to work together to 
support it. The measures would facilitate a 
process for cataloguing or recording a 
community’s aspirations, which would record 
actual and potential land uses and any 
impediments to the community’s vision for the 
future. The provisions would allow the community 
to get together with the landowner and others on a 
voluntary basis to use the legion of maps that we 
now know exist in one form or another to map the 
community, the crofts and the common grazings. 
The amendment provides for the crofting 

commission to hold such community plans and 
maps and utilise them in its regulatory work. 

I lodged amendment 227 as a probing 
amendment, to allow discussion. With the right 
incentives, its measures would support the activity 
that I have just described, and I believe that 
agencies such as Highlands and Islands 
Enterprise would help with that process, allowing 
for progress to be made over the coming years. I 
look forward to hearing what members have to say 
about all that. I will be happy to return with a 
refined version of the amendment at stage 3, 
based on the comments that are made today. 

The committee was fundamentally divided on 
the question of the new register that part 2 
proposes. For me, the bill is principally about the 
regulation of crofting, and I do not see the 
proposed register as being vital to its regulation. 
Given that it could take in excess of 40 years to 
complete, I do not believe that anyone can hold 
that such a register is essential to regulate crofting 
in the coming years. 

The proposed register will be expensive to 
create, with estimates of Government costs 
running to well in excess of £1 million. At a time of 
economic stringency, that is a cost that could 
easily be avoided. Furthermore, the register 
requires to be self-financing in its operation, 
consistent with the practices of Registers of 
Scotland. That means that crofters will have to pay 
the costs, over time. The registration fee is bound 
to rise from the current estimates. Consideration 
needs also to be given to the cost of advertising 
registration and to the potential costs of having a 
map drawn up and of someone defending their 
interests in the Scottish Land Court, should that 
prove necessary. Such costs to crofters are not 
necessary, particularly as the register that part 2 
proposes would not replace the current register, 
but would exist in addition to it. We would have 
two forms of croft register: one kept into the future 
by the crofting commission to assist with its 
regulation of crofting, and a second one to be kept 
in Edinburgh by the keeper of the registers, who 
has nothing to do with croft regulation per se. 

The current Crofters Commission is often 
criticised for not keeping its register fully up to 
date. The commission contends, as we heard in 
evidence, that the register is more up to date than 
people think that it is. However, in any event the 
Scottish Government is to give the commission 
more funding, to ensure that its register is brought 
fully up to date, which is essential so that it can 
form the basis for the electoral roll for future 
elections to the crofting commission. Therefore, 
the one matter on which the commission has been 
criticised in relation to the register will soon be 
corrected. 
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Why then do we need a second register? It is 
argued that a map-based register is needed to 
provide certainty on boundaries and thus end 
boundary disputes in crofting for all time. However, 
the commission currently asks for maps when it 
thinks that maps are necessary to help to 
determine regulatory applications. There seems to 
be no impediment to the commission itself holding 
maps. 

We heard evidence that the proposed new 
crofting register, if and when it is completed, will 
be of assistance to solicitors, conveyancers and 
the Scottish Land Court, but we heard little 
evidence that it will be of much assistance to 
crofters. Indeed, the Scottish Crofting Federation 
opposes the register and the Scottish Rural 
Property and Business Association has made 
representations about its deep reservations about 
not just particular aspects of the register but the 
whole register. Given that the register will be held 
by the keeper of the registers of Scotland in 
Edinburgh and will need to show precise 
boundaries, the new register appears to many 
people to be more like a necessary building-block 
in a move towards a free market in crofts. 

Tales of croft boundary disputes are legendary, 
but it would be a mistake to believe that all 
disputes are live, current and on the surface. A 
fact of crofting life is that people in crofting 
communities must, for the most part, pull together 
to live and work together. People find 
accommodations with each other in the course of 
doing that. That might involve informal but clearly 
understood arrangements on the use of certain 
bits of croft land. Matters that could be disputed by 
neighbours lie below the surface, not boiling or 
even simmering in many cases, and for all 
practical purposes there is certainty about croft 
boundary arrangements. If issues to do with 
boundaries come to the surface, as sometimes 
happens, there is a mechanism to resolve them, 
through the Scottish Land Court. 

Far from doing away with croft disputes, the new 
register will bring potential disputes to the surface 
in the years to come. We have all heard that croft 
boundaries can be complex and do not involve 
straight lines on a map. Boundaries can vary 
through the seasons in some places, such as the 
Uists. People get on with their lives even when, in 
the background, there is a belief that a boundary 
on the croft that is being worked is not the exact 
boundary, for a variety of historical reasons. As 
soon as there is a requirement to agree for all time 
the precise legal boundary, which will affect the 
heritable rights of successors, crofters might well 
feel obliged to try to put the record straight.  

The mechanisms for the new register will trigger 
dispute after dispute. I am not alone in thinking 
that: a crofter e-mailed me last week to express 

concern about the proposed new register. He said 
that he had boundaries with 14 other interests 
around his croft. Not all crofters have so many 
potential interests to deal with, but my 
correspondent thinks that the scope for dispute is 
truly enormous, and he is not alone. I share his 
view. 

Under the proposed new arrangements, if 
disputes cannot be resolved amicably they will end 
up in the Scottish Land Court for resolution, which 
can be an expensive process. I envisage the court 
being overwhelmed by new cases involving 
disputes that have surfaced as a result of 
establishing the new register. Given that people 
who have a dispute can already go to the Scottish 
Land Court, I cannot see what the new register 
adds in that regard. 

It certainly cannot be argued that the new 
register will simplify matters. Nothing illustrates 
that comment more than the lodging during the 
past four or five working days of 37 pages of 
amendments to the provisions on the crofting 
register, which has meant that it has been 
impossible properly to scrutinise all the proposals. 
If all the Government’s amendments were to be 
agreed to, part 2 would run to some 50 pages—
more than double its original size and bigger than 
the whole of the bill as introduced—which 
demonstrates that the original proposals could not 
have been fully thought through. Fifty pages of 
detailed regulation would be a lawyer’s paradise. 
Who knows what loopholes some bright young 
advocate might find? [Laughter.] 

The provisions are becoming a bureaucratic 
nightmare. The complexity will add to the new 
crofting commission’s work, given that it will have 
to do much checking of the accuracy of new 
registration applications prior to going to the 
keeper of the registers of Scotland. It is ironic that 
the commission will use the existing register to 
help in that purpose. 

For all the reasons that I have set out, the 
proposed new register is unnecessary. It will add 
bureaucracy, complexity and cost for the Scottish 
Government and for crofters. Most of all, it will 
cause many disputes to surface that need not 
surface, in places where crofters are getting on 
with their lives and their neighbours, whether or 
not the precise boundaries of the crofts that are 
being worked are accurate in every respect. 

The bulk of the amendments in the group would 
remove from the bill the provisions for 
establishment of the crofting register. 

Given the lack of time for detailed scrutiny of the 
recently lodged amendments, and having read 
and tried to understand a lot of the detail, I cannot 
say that I have fully grasped it all. I intend to 
abstain on votes on those amendments for most of 
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today and examine the proposals before we get to 
stage 3. 

Amendments 253 and 254 are probing in 
nature. We have heard that the commission seeks 
maps to support regulatory applications if it 
believes that such information is necessary, and I 
want to put beyond doubt the ability of the 
commission to ask for and hold such maps to 
assist its regulatory functions. If the minister can 
give me an assurance on that, I might not press 
the amendments. 

I move amendment 227. 

10:15 
Bill Wilson (West of Scotland) (SNP): 

Convener, we are going to have a fascinating 
debate tonight— 

Members: Tonight? 

Bill Wilson: Part of the motion for tonight’s 
members’ business debate asks Parliament to  
“welcome the urgent mapping of tracks by reviewing 
current knowledge of track location”. 

The motion has been signed by quite a few 
interesting names, and Peter Peacock’s is quite 
prominent. Apparently, therefore, it is important to 
map hill tracks, we know that it is important to map 
the boundaries of agricultural farms but, for some 
reason, croft boundaries should not be mapped. A 
person can own a croft and not know or have any 
evidence of its precise boundaries and someone 
can rent or tenant a croft and have no concept of 
its precise boundaries. 

I accept Peter Peacock’s argument that those 
boundaries are generally known—it is probably 
true—but the committee took evidence on the 
concern that that knowledge is slowly but surely 
vanishing. If certainty about boundaries vanishes 
completely and we have no knowledge of croft 
boundaries and no one can quite remember where 
they are, how will we settle disputes in 30 years? It 
does not seem rational to say that there is no 
benefit or certainty in crofters and their 
descendants having clear knowledge of their 
croft’s boundaries. 

It is entirely logical that the keeper should hold 
the register because he already has the required 
experience in relation to agricultural land. Why 
would he not hold the other register? There is no 
problem with accessing it. In this day of 
computers, the keeper can quite easily put a map 
on a centrally held database and let anyone 
access it. It is not as if the commission will not be 
able to access the register of maps. 

The register should be built by the people who 
have experience of building registers instead of 
our saying to the commission, “You have never 

done this before, but would you mind doing it for 
us?” 

Liam McArthur: Like Peter Peacock, I am 
conscious of the time constraints today. My name 
appears alongside Peter’s on many of the 
amendments, and I associate myself with his 
concerns. As he indicated, those time pressures 
are due in part to the high volume of Government 
amendments that have been lodged at stage 2. I 
echo his concern that that has left committee 
members with little time to take evidence or solicit 
the views of the stakeholders, who have also 
expressed concern about the timing and the 
volume of amendments. The fact that the 
Government has lodged so many amendments 
suggests that there is some confusion in its 
approach. We addressed the Cunningham-
Whitbread loophole last week, but it might be that 
as one loophole closes, any number of them open 
up in other areas. 

My name is attached to amendments 228 to 252 
in the group, which are those that seek to remove 
the requirement for a costly and unnecessary 
map-based register to be held by Registers of 
Scotland. As the Scottish Crofting Federation 
observed earlier, the proposed register is for the 
benefit of anyone except the crofters who are 
being asked to pay for it. I restated my position on 
that during the stage 1 debate. During our 
evidence-taking, the federation and the SRPBA 
grew increasingly sceptical about the value of 
such a register, and that is telling. 

The Government has estimated the capital costs 
at up to £1.5 million, with a project set-up cost of 
almost £0.25 million and on-going costs, which are 
to be borne by crofters, of £100,000 per year. 

The minister has made some welcome 
concessions on community mapping, and I 
acknowledge the progress that we have made in 
putting more of the onus in the early stages on a 
community mapping exercise. It would be helpful, 
however, if she went further. 

Amendment 227 begins a process of fleshing 
out what that community mapping might entail. 
Although a cost would be incurred, that cost would 
be modest and would have the advantage of not 
bringing to the surface disputes that need not 
arise. In these times of austerity, when savings are 
to be made across the board, I am not entirely 
sure why we are proceeding with the map-based 
register that the Government envisages, when an 
alternative and less costly mechanism clearly 
exists.  

John Scott (Ayr) (Con): I begin by noting that, 
Peter Peacock’s comments notwithstanding, the 
SRPBA and the SCF supported the development 
of effective, map-based registers. 
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I do not accept Peter Peacock’s premise that 
the map-based register will lead to disputes. I 
would not be as strident as Bill Wilson has been, 
but I think that, in many cases, people will come to 
agreements about boundaries and that the 
disputes that Peter Peacock mentions will not 
materialise, because people will be reasonable 
and come to an agreement about where the 
median lines are and will establish the boundaries 
and get on with their lives. 

Like others, I share concerns about the sheer 
volume of amendments. However, in fairness to 
the Government, some of the amendments 
address issues that were raised during stage 1, 
which means that this is a case of people needing 
to be careful what they wish for.   

Amendments 253 and 254, in Peter Peacock’s 
name, are worthy of further consideration. I will be 
interested to hear what the minister has to say 
about the commission asking for maps. 

As Liam McArthur said, community mapping 
could be developed further, perhaps on a rolling 
township-by-township or county-by-county basis. 
We are where we are at the moment, but there 
might be further work that could be done in that 
regard. 

The Minister for Environment (Roseanna 
Cunningham): In our view, amendment 227 
represents a complete failure to grasp one of the 
single biggest problems facing crofting, which is 
that there is no accurate or reliable map-based 
register of land held in crofting tenure. To listen to 
Peter Peacock, one would think that there are no 
problems in crofting, but we all know that there 
are. It seems that everyone agrees that there are 
things about crofting that need to be fixed, but 
when proposals are made on how to fix them, the 
consensus begins to break down. It was ever thus, 
of course. It is always easier to attack a proposal 
than it is to come up with an alternative. 

I do not want the committee to be fooled for one 
second into thinking that the community maps 
would provide a solution to the problem of the lack 
of any accurate or reliable map-based register. 
They would not. The lines on the maps would 
mean absolutely nothing. Crofters would continue 
to find themselves in the land court, defending 
their tenancies or the boundaries of their crofts. In 
fact, Peter Peacock’s proposals are more likely to 
raise disputes, with no mechanism whatever for 
their resolution. That begs the question, what is 
the point of the amendments in group 1?  

In my view, the proposal has nothing to do with 
the effective discharge of the commission’s 
function. It would not even lead to a complete 
mapping of croft land, as the commission could 
assist only on the request of a crofting community 
and, in every case, would have to consider 

whether it was appropriate for it to do so. It is not 
for the benefit of crofters, as they would get no 
security from the community maps if nothing that 
they contain can be relied on to mean anything. It 
certainly is not for the benefit of anyone else if the 
taxpayer has to pay for what, in effect, would be a 
big white elephant with no concrete result.  

What we are proposing addresses all those 
issues. It will provide a meaningful register of land 
that is held in crofting tenure that will offer greater 
legal certainty to crofters over their tenancies and 
the boundaries of their crofts.  

Nothing will have effect unless it is entered into 
the register. That will ensure that the register is 
accurate and will improve the administration of 
crofting. We have offered to build the register, but 
the cost of operating it should be borne by users. 
That represents a balanced and fair deal for 
crofters and the taxpayer—of course, crofters are, 
themselves, taxpayers. 

I could cite many quotes in support of the 
register, just as others could cite quotes against 
the proposal. Indeed, quotes in support and 
against come at times from the same individuals. 
The timescales for dealing with amendments are 
as laid down by the Parliament. Much of what the 
Government has put before the committee today is 
as I indicated at stage 1—indeed, as John Scott 
said, many amendments are a direct response to 
committee recommendations. We listened to the 
desire for a community-led approach and we 
responded by offering to postpone the introduction 
of the mandatory trigger points for a year from the 
date that the crofting register opens for business.  

Given that it will take 18 months to build the 
register, we are looking at the summer of 2013 
before the trigger points may be introduced. That 
gives crofting communities three years to map 
their land. If they do that, they will be able to take 
advantage of the discount on the registration fee 
that we are making available to crofters when 
groups of 10 or more crofts in a crofting 
community are registered at the same time. 
Indeed, providing and incentivising community 
mapping allows all the informal agreements to 
which Peter Peacock referred to be progressed. If 
plenty of crofts are registered through the 
voluntary approach, and the keeper’s costs are 
being met, the Government has the option of 
postponing the introduction of the mandatory 
trigger points by a further year. That would take us 
to 2014. The option represents a good 
compromise and a sign of the Government’s 
willingness to listen to and encourage a 
community-led approach.  

I strongly urge committee members to reject 
what is, in effect, a big, expensive white elephant 
of an amendment—or group of amendments. I ask 
members not to agree to amendments 228, 231, 
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234, 237 to 241, 244, 245 and 247 to 259. Taken 
together, they seek to remove from the bill the 
proposal for a crofting register.  

I have one or two other points to make. A few 
weeks ago, I had to have officials respond to Peter 
Peacock’s allegations that the Government was 
going to criminalise crofters. Therefore, imagine 
my surprise on discovering that, under one of 
Peter Peacock’s amendments, crofters who have 
been served with a notice to provide the 
commission with a map and who fail to do so 
would commit an offence that is liable on summary 
conviction to a fine of an amount not exceeding 
level 1 on the standard scale. That suggests to me 
that Peter Peacock’s response to the Government 
is based less on principle than on what he 
considers to be tactically expedient at the time. 

I ask members to compare that approach with 
the Government approach under which 
registration and provision of a map need to occur 
only when a change in the extent or main interest 
in a croft has taken place and not at the whim of 
the commission. In effect, Peter Peacock is 
suggesting the latter: it would be done at the whim 
of the commission and not at a point at which 
change takes place. Under our proposals, if a 
tenant crofter fails to comply, he will not be 
criminalised. All that would happen is that the 
regulatory application that he has made would not 
be processed. If the application is for a change to 
a croft that is already registered on the crofting 
register, the change would not take effect unless it 
is entered on to the register. We have had to 
create offences for changes that are not within the 
regulatory control of the commission such as the 
transfer of owner-occupied crofts. That is the limit 
of such offences, which are necessary to keep the 
register complete and accurate. I think that 
crofters might be alarmed to know that Mr 
Peacock is trying to give the commission the 
power to serve notice, at any time, on crofters to 
provide maps for which failure to do so is a 
criminal offence. 

I strongly urge the committee to reject all the 
amendments in the group, including amendment 
227, which I omitted from the list that I gave 
earlier. I urge the committee to agree to a proper 
register of land that is held in crofting tenure, 
which many stakeholders agree is central to 
providing a secure future for crofting. 

Peter Peacock: As I said at the outset, we 
fundamentally disagree about the register, as the 
debate has demonstrated. I recognise that the 
views on either side are genuine, but they are very 
different. 

I will pick up on some of Bill Wilson’s points. He 
made an interesting point about hill tracks, and I 
hope that he will attend the debate tonight to 
support my motion. 

10:30 
Bill Wilson: I have signed the motion—I like 

maps, Peter. 

Peter Peacock: Indeed—I was just about to 
point that out. Thankfully there are not 18,000 hill 
tracks, and we are—or I am—not suggesting that 
in order to deal with them we use a procedure like 
the one that has been suggested for crofting. 

Bill Wilson is mistaken in implying—unless I 
misunderstood him—that all tenant farms had to 
be mapped and registered. That is not the case, 
although it may come about in the future; I do not 
know. One cannot say in this context that tenant 
crofters would be treated the same as tenant 
farmers. Bill Wilson said that there was no real 
alternative to the register, but my suggestion about 
community mapping was a first attempt to define 
the situation, and was lodged in the spirit of a 
probing amendment. 

Bill Wilson asked what would happen if in 30 
years’ time the collective memory and the last 
experience of the crofting community had gone. 
However, the register will not be completed within 
30 years, so that concern still applies to it. It is 
nice to debate these points, and I could go on 
making them forever, but I will not, because we 
will not persuade each other. 

I fundamentally disagree with John Scott’s point 
that the register will not lead to disputes. I am 
certainly not alone in believing that it will, which 
would be very regrettable. 

On the minister’s point about amendment 227, I 
said—and I stick to it—that it was lodged in the 
spirit of suggesting an alternative. It is not an 
alternative that I have invented, but something that 
has come out of practical work undertaken by the 
Scottish Crofting Federation. The SCF, which 
represents a substantial number of crofters, 
believes that it would be a preferable way forward. 

I do not believe that there are no problems in 
crofting; it is clear that there are. However, the 
biggest problem is economic rather than to do with 
regulation. Most crofters simply want to get on with 
crofting and worry only about how they make a 
return from it. 

If there are problems with boundaries and 
agreement cannot ultimately be reached, matters 
can go to the land court. That will be the case 
under the Government’s new proposals for the 
register and all the related triggers, just as it is in 
the current situation. The land court is the final 
arbiter today, under the current arrangements, and 
it will be in the future. As that will not change, why 
should we put in all the bureaucracy in between? 

I understand the minister’s point—at which John 
Scott also hinted—that it is possible to find quotes 
from some people which suggest that they 
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simultaneously agree with and oppose the 
register. However, I hazard the suggestion that 
that is because people’s views have changed as 
they have seen the detail on the register unfold. 
They think that maps have something to offer—the 
commission can currently ask for maps, and we 
could strengthen that in a variety of ways—but 
their view has changed because of the sheer scale 
and complexity of the scheme and all that goes 
with it. We should not criticise people for that, but 
recognise their maturing recognition of what is 
happening. 

I acknowledge that the minister has made some 
concessions to try to postpone the trigger point for 
a period of time. I do not think that those 
concessions go far enough, but we might come 
back to that later. On the issue of tactics, there are 
tactics involved in any bill on any given day and in 
any particular group of amendments. 

Today I will vote against every part of the 
provision for the register, notwithstanding the other 
amendments in my name, because in principle it 
will not add anything to crofting. It will detract 
considerably from crofting in terms of the 
dynamics that it will create and what might 
happen, particularly in the short term, which is why 
I will continue to do what I set out to do at the 
beginning. 

The Convener: The question is, that 
amendment 227 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

There is a tie, so as convener I exercise my 
casting vote against the amendment. 

Amendment 227 disagreed to. 

Section 3—The Crofting Register 

Amendment 228 moved—[Peter Peacock]. 

The Convener: The question is, that 
amendment 228 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I exercise my casting vote against the 
amendment. 

Amendment 228 disagreed to. 

Section 3 agreed to. 

Section 4—First registration 
The Convener: Amendment 89, in the name of 

the minister, is grouped with amendments 229, 90, 
94, 230, 103, 104, 232, 106, 107, 108, 233, 118, 
235, 236, 191 and 192. I draw members’ attention 
to the pre-emption information on the groupings 
paper for the grouping for section 4. 

Roseanna Cunningham: This group of 
amendments concerns the trigger relating to the 
change of ownership both in respect of first 
registration and subsequent registration. I know 
that there has been much discussion around this 
topic, and there appears to be a majority against 
the change of ownership being a trigger for first 
registration in respect of the transfer of estates, in 
particular estates that include a large number of 
crofts. I have listened to the arguments and I 
accept that there may be consequences for the 
transfer of estates both to private and to 
community landowners. However, I think that we 
are agreed—in so far as we can agree—that the 
transfer of owner-occupied crofts should remain a 
trigger. That is why the Government has lodged 
amendments 89, 90, 94, 103 and 104. Their 
purpose is to separate the triggers for transfer of 
estates and for transfer of individual owner-
occupied crofts. That was done in anticipation of 
this discussion and of forthcoming amendments 
from committee members on the transfer of 
estates. 

Therefore, I am happy to accept both Peter 
Peacock’s amendment 229 and John Scott’s 
amendment 230, and I hope that they will accept 
our amendments 89, 90, 94, 103 and 104 to 
section 4. In the event that the committee also 
agrees to amendment 89, we may lodge technical 
amendments in respect of the drafting of 
amendment 230. I would, however, urge both 
Peter Peacock and John Scott not to move 
amendments 232 and 233, because I think that, 
for crofts that have already been registered on the 
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crofting register, a subsequent change in 
ownership should be a trigger for subsequent 
amendment, otherwise we will end up with a 
crofting register that is almost immediately 
inaccurate in respect of the ownership of land for 
crofts that are registered. I am sure that that is not 
what John Scott and Peter Peacock were thinking 
about. It is a significant problem already in relation 
to the current administrative register, in which 
changes in respect of the landowner are not 
routinely reported. 

The cost of amending the land ownership details 
for crofts that are already on the crofting register is 
likely to be significantly less than the cost of first 
registration, because crofts will not need to be 
mapped. There is unlikely to be any challenge to 
this change in the register. All that is required is a 
change in the name of the landowner—that is it. 

I ask committee members to support my 
amendments 106, 107, 108 and 118, which 
provide for the trigger of the transfer of ownership 
and change of landlord to be registered for crofts 
that are already registered. I also ask Peter 
Peacock not to move amendments 235 and 236 
on the basis that my amendments 122 and 232 
will deliver the same thing, which is to change the 
requirement for applications to be submitted in 
respect of the transfer of the ownership of estates. 
As the transfer of ownership of croft land is not 
subject to regulation, we need some form of 
incentive to ensure that the register is kept up to 
date. Whereas with regulatory triggers the 
sanction will simply be that the action that was 
applied for will not take effect without registration, 
it is necessary to introduce a different sanction in 
the form of an offence where the register is not 
updated following a transfer of ownership. As I 
have mentioned, failure to notify the commission 
of transfers of ownership is one of the key reasons 
why the current administrative register is so 
hopelessly out of date. Amendment 191 therefore 
provides that a landowner who fails to register 
could face a fine. Amendment 192 provides that 
the crofting register’s not being updated to reflect 
a change of landlord may also result in a fine. 

If the committee decides to remove section 
4(1)(b)(i) in accordance with amendment 229, the 
Government will lodge stage 3 amendments to 
remove references to that section. I hope that the 
committee will agree that the amendment will 
deliver the outcome that the committee seeks in 
terms of removing the trigger relating to transfer of 
estates, while ensuring that the transfer of owner-
occupied crofts is captured and that changes in 
the ownership of crofts that are on the crofting 
register are also captured, thereby keeping the 
crofting register up to date. 

I move amendment 89. 

Peter Peacock: As the minister indicated, 
notwithstanding the disagreement about the 
fundamental principles of the register, the 
committee was completely agreed that, if such a 
register were to exist, a change in ownership of 
the land should not be one of the triggers for 
registration. As the minister hinted, in the case of 
many Highland estates, it could run to several 
hundred crofts in any one instance, which seems 
to me to be impractical. 

However, my main reason for concern arose 
from the evidence that we heard from Simon 
Fraser about the potential impact of the trigger on 
the process of communities buying their land. He 
is probably the solicitor in Scotland most 
experienced in land transfers to communities. He 
has dealt with most, if not all, the big historic land 
buy-outs in the Highlands and Islands, so what he 
says about such matters deserves to be listened 
to carefully. He gave as clear a bit of advice as I 
could ever hope to hear, which was that if the 
provision were enacted, we might see no more 
community buy-outs. That is not something that 
anybody present would want to contemplate. 

Therefore, I am pleased at what the minister 
said about her intention to accept amendments 
229 and 230, albeit that she may have to come 
back at stage 3 and tidy up bits of the bill, 
depending on what happens today. I recognise 
that that is a significant concession but, although I 
am pleased about that, I remain opposed to the 
principle of the register. Therefore, I intend to 
move my amendments in the group with the 
exception of amendments 235 and 236, which the 
minister said one of her amendments covered. I 
will probably not win the vote on them, so the 
minister can do whatever tidying up is required at 
the end of the process. 

John Scott: As Peter Peacock said, 
amendment 229 will remove the trigger for first 
registration of a croft when the ownership of a 
whole estate, whether owned by a community 
landlord or traditional landlord, is transferred. 
Removal of that trigger will save community and 
traditional estates many thousands of pounds and 
ensure the future development of community-
owned estates. Simon Fraser drew our attention to 
that, and I share his view that it is vital. I support 
amendment 229 fully and thank the minister for 
accepting it. 

Amendment 230 supports amendment 229 and 
provides that the transfer of ownership of any land 
on which a croft is situated shall not be added as a 
step under section 4(4). It also prevents the 
Scottish ministers from reinstating the estate 
transfer trigger for first registration at a later date. I 
thank the minister for her support for the 
amendment. 
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Amendments 232 and 233 seek to remove the 
estate transfer triggers for crofts that have already 
been registered. Again, that would reduce the 
burdens on community and traditional estates. 
However, I accept that, notwithstanding our best 
intentions, Peter Peacock and I did not get the 
amendments absolutely right. I concede the 
minister’s view that they would make the register 
inaccurate and, given my support for the register, 
that is not something that I wish to make happen. 
Certainly, it was not my intention, so I will consider 
my position on the amendments in a moment. 

The Convener: I call the minister to wind up. 

Roseanna Cunningham: Nothing need be 
added. Most people understand where we are 
coming from on the matter and we have accepted 
the significant issues that have been raised 
throughout the debate on the bill. I press 
amendment 89. 

The Convener: The question is, that 
amendment 89 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 89 agreed to. 

The Convener: If amendment 229, in the name 
of Peter Peacock, is agreed to, I cannot call 
amendment 90 on the ground of pre-emption. 

Amendment 229 moved—[Peter Peacock]—and 
agreed to. 

10:45 
The Convener: Amendment 91, in the name of 

the minister, is grouped with the amendments 92, 
93, 95 to 101, 78 to 82, 102, 83, 109 and 111 to 
117. I draw members’ attention to the pre-emption 
information that is provided with the groupings. 

Roseanna Cunningham: There are quite a few 
amendments in this group, but they can be 
described quite succinctly. The amendments seek 
to refine the trigger points for registration to ensure 
that the register is complete and accurate. They 
will change the triggers for first registration and for 
subsequent amendments to registered crofts. 

Amendments 78 to 82 and 89 to 104 all relate to 
triggers for first registration, and amendments 83, 
109 and 111 to 117 relate to triggers for 
subsequent registration. 

I am conscious that the group contains a lot of 
amendments, so if it would be okay with 
committee members, I will give an example of 
each of the areas that the two sets of amendments 
deal with so that members can get an idea of the 
situations that we are talking about. If members 
then want to ask specific questions, I will be in 
their hands. 

An example of a trigger for first registration is in 
amendment 78, which will require an application 
for registration to be made in cases in which a 
croft is let as a result of the commission requiring 
a landlord to submit proposals to re-let a vacant 
croft, or in which a croft is let as a result of the 
commission advertising the tenancy of a croft. 
That is an obvious proposal, if one thinks about it. 

An example of a trigger for subsequent 
registration is in amendment 112, which provides 
for a trigger when the commission divides a 
registered croft or owner-occupied croft as part of 
enforcement action that has been taken against 
the crofter/owner-occupier crofter. 

I would be happy to expand on each of the 
amendments, if members wish it. 

I move amendment 91. 

The Convener: No other members wish to 
speak, and the minister has no further comments. 

The question is, that amendment 91 be agreed 
to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 91 agreed to. 

Amendment 92 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 92 be agreed to. Are we agreed? 

Members: No. 
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The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 92 agreed to. 

Amendment 93 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 93 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 93 agreed to. 

Amendment 94 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 94 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 94 agreed to. 

Amendments 95 to 101 and 78 to 82 moved—
[Roseanna Cunningham]. 

The Convener: The question is, that 
amendments 95 to 101 and 78 to 82 be agreed to. 
Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendments 95 to 101 and 78 to 82 agreed to. 

Amendment 230 moved—[John Scott]—and 
agreed to. 

Amendments 102 to 104 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendments 102 to 104 be agreed to. Are we 
agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendments 102 to 104 agreed to. 

The Convener: Amendment 105, in the name 
of the minister, is grouped with amendments 187, 
87, 188 to 190 and 193 to 195. 

Roseanna Cunningham: The amendments 
that are grouped with amendment 105 relate to 
undertakings that we made earlier in the process 
in respect of common grazings. They provide for 
registration of common grazings and land that is 
held runrig, which is another form of land that is 
held in common. We consulted on our proposals 
to include the registration of common grazings 
during the consultation on the draft bill but, 
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unfortunately, time did not allow us to include the 
provisions in the bill at its introduction. At stage 1, 
we flagged up our intention to lodge amendments 
on the matter. 

I will summarise the policy. At the outset, the 
Government acknowledged that registration of 
common grazings would require a different 
approach from registration of individual crofts, 
since the very nature of common grazings means 
that there are a large number of interests in the 
land—some grazings can have literally hundreds 
of shareholders. On the basis that it would not be 
fair to give any one person the responsibility for 
mapping those communal areas or for bearing the 
cost of that, the Government has agreed to pay for 
their registration. Therefore, amendment 187 
makes provision to allow the first registration of an 
unregistered common grazing by the crofting 
commission and to require new common grazings 
to be registered. There are no mandatory triggers 
for first registration of a common grazing. Instead, 
the commission may make an application for first 
registration on a voluntary basis. However, it will 
be necessary to register new common grazings. 

Amendment 87 provides the range of regulatory 
triggers that require an application to amend the 
registration details of a registered common 
grazing. They include the event of ownership of 
the land on which the common grazing is situated 
being transferred. However, I reassure members 
that that would not be an expensive operation, 
because the common grazings would already 
have been mapped by that point. 

Amendment 105 is a minor technical 
amendment. Amendment 188 sets out the 
application process for registration of new 
common grazings and of events that affect a 
registered common grazing. That mirrors the 
application process for crofts. The applicant must 
submit the application to the crofting commission, 
which will check it and forward it to the keeper of 
the registers of Scotland. The amendment also 
sets out the process for registration of a common 
grazing by the commission. The commission must 
consult the owner of the land on which the 
common grazing is situated and the grazings 
committee or constable before submitting the 
application. Where there is no grazings committee 
or constable, the commission must notify all those 
who hold a right in the grazing. 

Amendment 189 provides for the schedule that 
will be inserted by amendment 195 to have effect. 
That schedule applies sections 7 to 17, which 
apply to crofts, to common grazings. That includes 
matters such as notification, challenge, 
indemnification and rectification. In effect, it means 
that the sections that relate to individual crofting 
applications and registrations are mirrored exactly 
by the sections that relate to common grazings. 

Amendment 190 makes provision to insert a 
new section into the Crofters (Scotland) Act 1993 
to provide that new common grazings created 
under that act must be registered. The new 
common grazing cannot be entered on the register 
until the period of challenge under the 1993 act 
has elapsed. The land will become a common 
grazing upon registration. 

Amendment 193 provides that where a 
landowner fails to register a transfer of land when 
a registered common grazing is situated on that 
land within one year, that landowner commits an 
offence. Again, that is a mirror provision. 

Amendment 194 allows for the first registration 
of unregistered land held runrig on a voluntary 
basis by the crofting commission after consultation 
of the landowner and all those who are holders of 
the land held runrig. It also makes provision to 
require an application to amend the register where 
registered land held runrig is apportioned. 
Applications for subsequent registration must be 
submitted to the commission, which will check 
them and forward them to the keeper. 

I move amendment 105. 

John Scott: I will deal with amendments 187 to 
190, which deal with registration of common 
grazings. The Government has indicated that it 
would register all common grazings, but the 
amendments seem to state that the commission 
may make the application for first registration 
except in the case of new common grazings under 
section 51A of the 1993 act, where the 
commission must apply for registration. That 
means that there is apparently no certainty as to 
when, or indeed whether, common grazings will be 
registered. We need to get on the record what the 
Government’s intentions are. Before submitting an 
application for registration of the common 
grazings, the commission must consult the owner 
and grazings committee—we understand that—
but there is no right for the owner or grazings 
committee to make representations. That is 
important for a landlord or a grazings committee 
that might want to challenge whether land is or is 
not part of common grazings. I would be grateful if 
the minister could address that point. If I have 
somehow missed the point, I would be happy if 
she could provide me with a reasonable 
explanation. 

Roseanna Cunningham: The amendments 
that effectively mirror sections 7 to 17 mean that 
all the challenge processes that exist in respect of 
crofting will exist in respect of common grazings 
and runrig. The challenge processes will remain 
the same as they are for crofts on the basic 
register. We have effectively transferred sections 7 
to 17. They are not simply read out, but that is 
effectively what will happen. The challenge 
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processes will exist and they will be the same as 
they are for any other part of the bill. 

There is a distinction between new common 
grazings and existing common grazings. 
Obviously, when new common grazings come into 
being, that is a useful and effective time 
immediately to register them. For existing common 
grazings, the approach is much more voluntary. 
The commission may ask for registration and it 
may not. I appreciate that that means that people 
will not necessarily know, but we anticipate that a 
lot of existing common grazings will want to come 
forward in the first years anyway and proceed on a 
voluntary basis. 

Landowners are to be consulted by the 
commission throughout the process. I do not see 
that there is any difficulty, because if there are any 
significant issues, they will become evident fairly 
early on and they will have to become part of the 
process. As I said, the existing provisions in 
respect of challenge will also apply here in any 
case. 

The Convener: The question is, that 
amendment 105 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 105 agreed to. 

Amendment 231 moved—[Peter Peacock]. 

The Convener: The question is, that 
amendment 231 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote against the amendment. 

Amendment 231 disagreed to. 

Section 4, as amended, agreed to. 

Section 5—Registration of events affecting 
registered crofts 

Amendment 232 moved—[Peter Peacock]. 

The Convener: If amendment 232 is agreed to, 
amendments 106, 107, 108 and 83 will be pre-
empted. 

The question is, that amendment 232 be agreed 
to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote against the amendment. 

Amendment 232 disagreed to. 

Amendments 106, 107, 83 and 108 moved—
[Roseanna Cunningham]. 

The Convener: The question is, that 
amendments 106, 107, 83 and 108 be agreed to. 
Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendments 106, 107, 83 and 108 agreed to. 
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Amendment 109 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 109 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 109 agreed to. 

11:00 
The Convener: Amendment 110, in the name 

of the minister, is grouped with amendments 186, 
213, 214, 221, 222 and 223. 

Roseanna Cunningham: The amendments in 
this group are minor and technical. Amendment 
110 will correct a typographical error. Amendment 
186 will make provision to remove definitions of 
“date of registration” and “title sheet” where 
appropriate. Amendments 213 and 214 are 
consequential on amendment 215, to enable 
further amendments to be made. Amendment 221 
will make provision to define the bill as passed as 
“the 2010 act” in the Crofters (Scotland) Act 1993. 
Amendment 222 will make provision for a 
definition of “date of registration” in the 1993 act, 
and amendment 223 will insert definitions of “first 
registered croft” and “first registration” into the 
1993 act. 

I move amendment 110. 

The Convener: The question is, that 
amendment 110 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 110 agreed to. 

Amendments 111 to 116 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendments 111 to 116 be agreed to. Are we 
agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendments 111 to 116 agreed to. 

Amendment 233 not moved. 

Amendment 117 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 117 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 117 agreed to. 

Amendment 118 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 118 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
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Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 118 agreed to. 

Amendment 234 moved—[Peter Peacock]. 

The Convener: The question is, that 
amendment 234 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote against the amendment. 

Amendment 234 disagreed to. 

Section 5, as amended, agreed to. 

After section 5 
The Convener: Amendment 119, in the name 

of the minister, is grouped with amendment 120. 

Roseanna Cunningham: Amendment 119 
looks like a long amendment, but it is fairly 
straightforward. Amendments 119 and 120 clarify 
who will be responsible for applications to register 
on the crofting register. Without going through 
each of the provisions, I note that the guiding 
principle has been that the applicant, in respect of 
the regulatory application that triggers first 
registration, will be responsible for first 
registration—that is fairly obvious. 

In relation to subsequent registrations, the 
beneficiary of the application will be required to 
register. In some cases, the crofting commission 
will apply for registration, particularly where it is 
the consequence of enforcement action. 

Amendment 120 provides two tables. The first 
lists the persons who are responsible for making 
the application for the first registration of an 
unregistered croft for each of the trigger events 

covered by section 4(3). The second table lists the 
persons who are responsible for making an 
application to amend the registration details of a 
registered croft. That affects the possibility of tidy-
up amendments at stage 3. 

I move amendment 119. 

The Convener: The question is, that 
amendment 119 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 119 agreed to. 

After schedule 1 

Amendment 120 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 120 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 120 agreed to. 

Section 6—Applications for registration 
The Convener: The next group is on 

applications for registration: general. Amendment 
121, in the name of the minister, is grouped with 
amendments 122 to 125, 129 and 130. I draw 
members’ attention to the information on pre-
emption in the groupings paper. 

Roseanna Cunningham: The amendments in 
this group are small and technical, and are 
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consequential on other changes that are being 
made to the bill. They are mainly about the 
disapplication of requirements or the removal of 
subsections. For example, amendment 121 makes 
provision to disapply the requirement for the 
submission of a registration application fee by the 
crofting commission to the crofting commission 
when it is the crofting commission that is making 
the application. That is the kind of thing that these 
amendments do. 

Amendment 122 makes provision to remove 
paragraphs (b) and (c) of section 6(2), which deal 
with the registration of a croft following the transfer 
of ownership of the land on which it is situated or 
the occurrence of trigger events under section 
4(3). 

The other amendments in the group are similar. 
Unless members have specific questions about 
specific amendments, I will not speak to them. 

I move amendment 121. 

The Convener: The question is, that 
amendment 121 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 121 agreed to. 

Amendment 122 moved—[Roseanna 
Cunningham]. 

The Convener: If amendment 122 is agreed to, 
I cannot call amendment 235, because of pre-
emption. The question is, that amendment 122 be 
agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 122 agreed to. 

Amendment 123 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 123 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 123 agreed to. 

The Convener: Amendment 123 has pre-
empted amendment 236. 

Amendment 124 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 124 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 124 agreed to. 

Amendment 125 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 125 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
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Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 125 agreed to. 

The Convener: Someone has been calling for a 
short comfort break. 

11:11 
Meeting suspended. 

11:17 
On resuming— 

The Convener: The next group is on 
applications for registration: grounds for refusing 
to forward or accept. Amendment 126, in the 
name of the minister, is grouped with amendments 
127, 128, 131 to 134 and 138. 

Roseanna Cunningham: This is a relatively 
minor group of amendments that clarify the 
grounds for refusing to forward or accept an 
application to register. Amendment 126 enables 
the commission to refuse to forward the 
application if it thinks that it is frivolous or 
vexatious. Amendment 127 enables the 
commission to refuse to forward the application if it 
thinks that it contains a material inaccuracy. 
Amendment 131 simply defines the term “material 
inaccuracy”. 

Amendment 132 makes it a requirement that the 
keeper of the registers of Scotland must not 
accept an application that does not meet the 
requirements of section 7(2); previously the bill 
provided for discretion to accept. Amendment 128 
is consequential on amendment 132. 

Amendment 133 requires the keeper to reject an 
application that does not contain sufficient 
information. Amendment 134 removes the 
requirement for the keeper to reject an application 
on frivolous or vexatious grounds, as that will be 
dealt with by the commission under amendment 
126. Amendment 138 removes the keeper’s ability 
to allow an applicant to amend an application for 
registration that does not comply with the 
requirements under section 7(2). 

I move amendment 126. 

The Convener: The question is, that 
amendment 126 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 126 agreed to. 

Amendments 127 to 131 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendments 127 to 131 be agreed to. Are we 
agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendments 127 to 131 agreed to. 

Amendment 237 moved—[Peter Peacock]. 

The Convener: The question is, that 
amendment 237 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote against the amendment. 

Amendment 237 disagreed to. 
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Section 6, as amended, agreed to. 

Section 7—Acceptance of applications for 
registration 

Amendments 132 to 134 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendments 132 to 134 be agreed to. Are we 
agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendments 132 to 134 agreed to. 

The Convener: The next group is on the 
registration schedule. Amendment 135, in the 
name of the minister, is grouped with amendments 
139, 140, 145 to 148, 151 to 153, 157, 158, 168, 
175, 184, 185, 199 and 224 to 226. I draw 
members’ attention to the pre-emption information 
in the groupings paper. 

Roseanna Cunningham: This group of 
amendments is relatively minor. It simply changes 
the name in the crofting register from “title sheet” 
to “registration schedule”. The change is proposed 
in order to avoid confusion as the term “title sheet” 
is already used in the land register for a different 
purpose. 

Amendments 135, 139, 140, 145 to 148, 151, 
152, 157, 158, 168, 175, 184, 185 and 224 all 
change the name and have exactly the same 
effect. Amendment 153 provides the Scottish 
ministers with the power to make an order to 
include additional information that must be entered 
in the registration schedules of crofts. Amendment 
199 requires the keeper to make up and maintain 
a registration schedule for a new croft that is 
created as a result of a division under proposed 
new section 26G of the 1993 act. Amendment 225 
inserts a definition of “registration schedule” in the 
1993 act, and amendment 226 inserts a definition 
of “registration schedule” in the interpretation 
section of the bill. 

I move amendment 135. 

The Convener: The question is, that 
amendment 135 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 135 agreed to. 

The Convener: The next group is on 
overlapping boundaries. Amendment 136, in the 
name of the minister, is grouped with amendment 
150. 

Roseanna Cunningham: Amendments 136 
and 150 are intended to ensure that there are no 
overlapping boundaries on the register. 
Amendment 136 allows the keeper to accept an 
application for registration even if it includes land 
that is registered as part of another croft, or a 
common grazing or land held runrig. 

Amendment 150 provides that, where an 
application is made for registration of a croft that 
includes land that is already registered as part of 
another croft, or a common grazing or land held 
runrig, the keeper may not include the overlapping 
area in the registration schedule for the croft, but 
may register it without that overlapping area. Any 
dispute over an overlapping area should be 
resolved in the Land Court through a challenge 
under section 12. The amendments contribute to 
ensuring that the registration process is workable. 

I move amendment 136. 

The Convener: The question is, that 
amendment 136 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 
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The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 136 agreed to. 

The Convener: The next group is on 
reorganisation schemes: registration. Amendment 
137, in the name of the minister, is grouped with 
amendments 141, 144, 155, 160, 165 and 216. 

Roseanna Cunningham: These amendments 
relate to registrations that arise out of 
reorganisation schemes. Such schemes are rare, 
and are prepared when the commission 
reorganises a township in order to secure the 
preservation or the better development of the 
township. 

An appeal is available under the 1993 act in 
relation to reorganisation schemes. That means 
that there is no need for a right to challenge the 
registration of a croft that is registered as a result 
of the preparation of such a scheme and, as a 
result, this group of amendments excludes such 
crofts from various provisions of the bill. 

Amendment 137 states that the provision in 
section 7, whereby the date of receipt of an 
application for registration is deemed to be the 
date of registration, provided that no challenge has 
been made under section 12 or that any such 
challenge has not resulted in the croft being 
removed from the register, does not apply when 
the croft is registered as a result of the preparation 
of a reorganisation scheme. 

Amendment 141 seeks to disapply the 
requirement for the keeper to note that a first 
registration may be challenged under section 12 
on a certificate of registration when the croft is 
registered as a result of the preparation of a 
reorganisation scheme. 

Amendment 144 seeks to exclude crofts that are 
first registered as a result of a reorganisation 
scheme from the application of section 9, which 
requires the keeper to amend the register and 
issue a certificate confirming that the registration 
of a croft may no longer be challenged under 
section 12 once the challenge period has expired 
and any challenge has been withdrawn or 
determined. 

Amendment 155 seeks to disapply the 
requirement in section 11 to notify persons with an 
interest in the first registration of an unregistered 
croft when the first registration is a result of the 
preparation of a reorganisation scheme. 

Amendment 160 seeks to disapply the need for 
public notice to be given in respect of first 
registration as a result of a reorganisation scheme, 
and amendment 165 seeks to prevent a first 
registration from being challenged under section 
12 when a croft is registered as a result of a 
reorganisation scheme. 

Amendment 216 seeks to amend section 39 of 
the 1993 act to require the commission to submit 
registration applications for unregistered or 
registered crofts that are formed or changed as a 
result of reorganisation schemes. 

I move amendment 137. 

The Convener: No member wishes to speak. 

The question is, that amendment 137 be agreed 
to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 137 agreed to. 

Amendment 138 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 138 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 138 agreed to. 

Amendment 238 moved—[Peter Peacock]. 

The Convener: The question is, that 
amendment 238 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
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Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote against the amendment. 

Amendment 238 disagreed to. 

Section 7, as amended, agreed to. 

Section 8—Completion of registration 

Amendments 139 to 141 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendments 139 to 141 be agreed to. Are we 
agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendments 139 to 141 agreed to. 

The Convener: We move on to applications by 
the commission. Amendment 142, in the name of 
the minister, is grouped with amendments 143, 
154 and 159. I draw members’ attention to the pre-
emption information that is provided in the list of 
groupings. 

Roseanna Cunningham: This group of 
amendments relates to applications by the 
commission to the keeper in relation to the crofting 
register. Amendment 142 seeks to provide that, 
when the commission has applied for registration 
of a croft, it must send a copy of the certificate of 
registration to the crofter. Amendment 143 seeks 
to make provision to disapply the requirement in 
section 8(3) for the keeper to forward a copy of the 
first registration certificate to the commission when 
the croft is registered as a result of a 
reorganisation scheme or a division under 
proposed new section 26G of the 1993 act. In 
such cases, as the commission will be the 
applicant for registration, it will receive a certificate 
under section 8(2). 

Amendment 154 will require the commission to 
carry out the notification procedures under section 
11 when it is the applicant for first registration of a 
croft and receives a certificate of registration from 
the keeper, as well as when the croft is registered 
by someone else. Amendment 159 provides that 
the six-month challenge period in relation to a croft 
for which an application to register has been made 
will begin when the commission receives a 
certificate of registration for that croft. 

I move amendment 142. 

The Convener: No other members wish to 
speak. 

The question is, that amendment 142 be agreed 
to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 142 agreed to. 

Amendment 143 moved—[Roseanna 
Cunningham]. 

11:30 
The Convener: The question is, that 

amendment 143 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 143 agreed to. 

Amendment 239 moved—[Peter Peacock]. 
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The Convener: The question is, that 
amendment 239 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0.  

I use my casting vote against the amendment. 

Amendment 239 disagreed to. 

Section 8, as amended, agreed to. 

Section 9—Completion of registration: 
further provision on first registrations 

Amendment 144 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 144 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 144 agreed to. 

Amendment 145 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 145 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 145 agreed to. 

The Convener: Amendment 84, in the name of 
the minister, is grouped with amendments 85 and 
86. 

Roseanna Cunningham: This group of 
amendments relates to section 9 and to first 
registration. Amendment 84 lists the trigger events 
that are not regulatory applications and will 
therefore not lead to a change to the croft. Where 
a regulatory application triggers first registration, 
the keeper will amend the register without the 
need for a separate application where she is 
notified of a change to the croft as a result of that 
regulatory application. 

Amendment 85 replaces the requirement to 
notify the keeper of a change to the croft as a 
result of a trigger event within six months of the 
certificate of registration being issued, in order that 
the register could be amended without the need 
for another application. There is now a 
requirement that the keeper be notified in 
accordance with the provisions of section 9, as 
amended by amendment 86. That allows the 
register to be amended without the need for a 
separate application, even where the change to 
the croft takes effect outwith the six-month period. 

Amendment 86 makes provision for the 
notification of the crofting commission and the 
keeper of a change to the croft as a result of a 
regulatory application that triggered the first 
registration of a croft. That is in order to allow the 
keeper to amend the register without the need for 
a separate application for registration. Where the 
crofter requires to take further action in order to 
give effect to the regulatory decision, such as 
concluding a contract, the applicant must notify the 
commission, within three months of the application 
being granted, that the change has taken effect. 
The commission will then notify the keeper of the 
need to amend the register. If the commission is 
not notified within three months, any change to the 
croft is deemed not to have taken effect. Where 
the regulatory decision takes immediate effect, the 
commission will notify the keeper as soon as 
reasonably practical after the decision is made of 
the need to amend the register.  

I move amendment 84. 

The Convener: The question is, that 
amendment 84 be agreed to. Are we agreed? 

Members: No.  
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The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 84 agreed to. 

Amendments 85, 146 and 86 moved—
[Roseanna Cunningham]. 

The Convener: The question is, that 
amendments 85, 146 and 86 be agreed to. Are we 
agreed? 

Members: No.  

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendments 85, 146 and 86 agreed to. 

Amendment 240 moved—[Peter Peacock]. 

The Convener: The question is, that 
amendment 240 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0.  

I use my casting vote against the amendment. 

Amendment 240 disagreed to. 

Section 9, as amended, agreed to. 

Section 10—The title sheet 

Amendment 147 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 147 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 147 agreed to. 

Amendment 148 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 148 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 148 agreed to. 

The Convener: Group 14 is on indemnity. 
Amendment 149, in the name of the minister, is 
grouped with amendments 176 to 178. 

Roseanna Cunningham: This group of 
amendments relates to indemnity, where a person 
can be compensated for a loss that they suffer as 
the result of an error. Amendment 149 is 
consequential on amendment 177. Amendment 
176 makes provision that, where a person has to 
submit a fresh application for registration or apply 
to the keeper for rectification of the register as the 
result of a mistake that the crofting commission 
has made in forwarding an application to the 
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keeper, the commission is liable for any loss that 
the person suffers. Amendment 177 makes 
provision to remove from the bill sections 10(4) 
and (5).  

The amendments in the group relate to the 
keeper’s power to exclude indemnity and the 
ability of the Scottish ministers to prescribe 
circumstances in which there is entitlement for 
someone to be indemnified. We have responded 
to the concerns that the Subordinate Legislation 
Committee raised in its stage 1 report on the bill. 
All the circumstances in which the keeper will be 
required to indemnify a person will now be on the 
face of the bill. Amendment 178 is a technical 
amendment; it defines the word “mistake”.  

I move amendment 149. 

The Convener: The question is, that 
amendment 149 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 149 agreed to. 

Amendments 150 to 153 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendments 150 to 153 be agreed to. Are we 
agreed? 

Members: No.  

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendments 150 to 153 are agreed to. 

Amendment 241 moved—[Peter Peacock]. 

The Convener: The question is, that 
amendment 241 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote against the amendment. 

Amendment 241 disagreed to. 

Section 10, as amended, agreed to. 

Section 11—Notification of first registration 

Amendment 154 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 154 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 154 agreed to. 

Amendment 155 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 155 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
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Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 155 agreed to. 

The Convener: Group 15 is on notification of 
first registration. Amendment 156, in the name of 
the minister, is grouped with amendment 161.  

Roseanna Cunningham: Amendment 156 
provides for owners and occupiers of any adjacent 
land that is not an adjacent croft to be notified 
when an application for the first registration of an 
unregistered croft is submitted. Amendment 161 
requires an applicant for the first registration of an 
unregistered croft to check that the conspicuous 
notice that is required to be affixed to the croft is 
still in place on part of the croft throughout the six-
month challenge period.  

I move amendment 156. 

The Convener: The question is, that 
amendment 156 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 156 agreed to. 

Amendment 157 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 157 be agreed to. Are we agreed?  

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 157 agreed to. 

Amendment 158 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 158 be agreed to. Are we agreed?  

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 158 agreed to. 

The Convener: Amendment 242, in the name 
of John Scott, is grouped with amendment 243. 
This group is about challenge to the first 
registration notice period. I draw members’ 
attention to the pre-emption information that is 
shown in the groupings. 

John Scott: Amendment 242 seeks to increase 
the time limit for challenging a registration from six 
months to nine. That reasonably increases the 
time available to find relevant people, engage 
lawyers and submit a challenge. Indeed, it 
increases the time available to do that by 50 per 
cent, and might also increase the time available 
for compromises to be reached, saving time, 
money and ill will in the long run.  

Amendment 243 seeks to amend the time 
period so that it will run from the date on which the 
commission notifies the relevant person that a 
certificate of registration has been received, rather 
than from the date on which the commission 
received it. That allows for delays on the 
commission’s part in notifying an affected person 
and will reduce the pressure on the commission, 
should it be snowed under with registration 
applications, as I hope that it will be. 

I move amendment 242. 

Roseanna Cunningham: The length of time 
that is available for a person to challenge the first 
registration of a croft is another of the issues to 
which there is not necessarily a single right 
answer. We wanted to allow a reasonable length 
of time for people to challenge a registration but 
did not want it to be so long that it would defeat 
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the aim of bringing certainty and clarity to the 
crofting register. We considered that six months 
was a reasonable period, but if the committee 
thinks that nine months is more reasonable—I 
think that it took that view—I am happy to accept 
that and, therefore, to accept amendment 242. 

On amendment 243, I understand John Scott’s 
concern that any delay between the commission 
receiving a certificate of registration and issuing 
notification of that receipt may eat away at the 
time that people have to challenge the first 
registration. I am happy to support the 
amendment, but we may want to introduce some 
drafting changes at stage 3 to ensure that it is 
clear precisely what the date of notification means. 

I am happy to support amendments 242 and 
243. 

The Convener: The question is, that 
amendment 242 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 242 agreed to. 

The Convener: I point out that, if amendment 
243 is agreed to, I cannot call amendment 159 
due to pre-emption. 

Amendment 243 moved—[John Scott]. 

The Convener: The question is, that 
amendment 243 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 243 agreed to. 

Amendment 160 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 160 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 160 agreed to. 

Amendment 161 moved—[Roseanna 
Cunningham]. 

11:45 
The Convener: The question is, that 

amendment 161 be agreed to. Are we agreed?  

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 161 agreed to. 

Amendment 244 moved—[Peter Peacock]. 

The Convener: The question is, that 
amendment 244 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
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Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote against the amendment. 

Amendment 244 disagreed to. 

Section 11, as amended, agreed to. 

After section 11 

The Convener: The next group is on powers of 
entry. Amendment 162, in the name of the 
minister, is grouped with amendment 220. 

Roseanna Cunningham: Amendment 162 
sounds more draconian than it is. It provides a 
right of entry for persons who are authorised by 
the commission to affix a notice on a croft 
informing people that the commission has 
registered the croft on the crofting register. That 
will provide the commission with sufficient powers 
to ensure that it can give notification of the 
registration of a croft to those who have an 
interest. That is important, as it provides people 
with the opportunity to challenge that registration if 
they think that the details are incorrect. The 
amendment requires the authorised person to take 
care, to remove the notice when the period for 
which it must be displayed has ended, to give 
notice of their intention to enter and to produce 
identification if required. The new section that 
amendment 162 inserts also provides for a 
criminal sanction in the event that someone tries 
to obstruct a person who is exercising the power. 

Amendment 220 makes provision to give the 
commission the power to enter and inspect land in 
connection with its functions under the bill. An 
example is the function of registering common 
grazings. 

I move amendment 162. 

The Convener: The question is, that 
amendment 162 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 162 agreed to. 

Section 12—Challenge to first registration 

The Convener: The next group of amendments 
is on challenge to first registration. Amendment 
163, in the name of the minister, is grouped with 
amendments 164, 166 and 167. 

Roseanna Cunningham: Amendment 163 
requires persons who challenge the first 
registration of an unregistered croft to notify the 
keeper of the registers of Scotland of their 
challenge after they have applied to the Scottish 
Land Court for an order to modify or remove the 
entry in the register. 

Amendment 164 enables challenges to be made 
to the first registration of a croft after the end of the 
challenge period, if the Land Court considers that 
there was just cause for the challenge not being 
made within that period. 

Amendment 166 provides that, when there is a 
challenge to the boundaries of a croft and when 
there is insufficient evidence for the boundaries to 
be clearly determined, the Land Court must 
declare the boundaries to be those that it 
considers appropriate. That mirrors similar 
provisions in the Crofters (Scotland) Act 1993. 

Amendment 167 removes subsections (3), (4) 
and (5) of section 12. They are unnecessary, as 
they require the Land Court to follow certain 
procedures that it already follows when 
considering cases. 

I move amendment 163. 

John Scott: Amendment 167 would remove the 
ability of a person who is aggrieved by the issuing 
of a certificate of registration to make 
representations to the Land Court, with the Land 
Court then holding a hearing. Given the effect on 
the capital value of land of registering it as croft 
land, the right to make representations is 
important. Can we therefore have an explanation 
from the Government as to why that ability has 
been removed? Perhaps it is something to do with 
the fact that it is not competent for the bill to place 
such obligations on the court, but the removal of 
the provision will affect aggrieved crofters as well 
as landowners. The explanation that the minister 
has given is not adequate, so I would be grateful 
for a further one. 

Roseanna Cunningham: Amendment 167 will 
remove subsections (3), (4) and (5) of section 12 
from the bill. The subsections require the Scottish 
Land Court to give interested parties the 
opportunity to make representations, allow the 
court to hold a hearing, and require the court to 
give its decision on a challenge under section 12 
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within 21 days of making that decision. In fact, the 
court already undertakes those processes when it 
considers cases. The provisions in the bill simply 
restate what the court does in any case and are 
therefore unnecessary. 

The Convener: The question is, that 
amendment 163 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is, For 
4, Against 0, Abstentions 4. 

Amendment 163 agreed to. 

Amendments 164 to 168 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendments 164 to 168 be agreed to. Are we 
agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is, For 
4, Against 0, Abstentions 4. 

Amendments 164 to 168 agreed to. 

Amendment 245 moved—[Peter Peacock]. 

The Convener: The question is, that 
amendment 245 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 

Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is, For 
4, Against 4, Abstentions 0.  

I use my casting vote against the amendment. 

Amendment 245 disagreed to. 

Section 12, as amended, agreed to. 

After section 12 

The Convener: The next group is entitled 
“Resumed and decrofted crofts: removal of entries 
on register”. Amendment 169, in the name of the 
minister, is the only amendment in the group. 

Roseanna Cunningham: The group title is 
fairly self-explanatory. Amendment 169 simply 
makes provision relating to the handling of 
resumed and decrofted crofts by the keeper of the 
registers of Scotland and requires such crofts to 
be removed from the crofting register 20 years 
after they have been resumed or decrofted. 

I move amendment 169. 

The Convener: The question is, that 
amendment 169 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is, For 
4, Against 0, Abstentions 4. 

Amendment 169 agreed to. 

Section 13—Ranking 

The Convener: The next group is on ranking. 
Amendment 170, in the name of the minister, is 
the only amendment in the group. 

Roseanna Cunningham: Amendment 170 will 
remove section 13 from the bill. The provision was 
intended to deal with applications to register crofts 
that have overlapping boundaries. However, in 
evidence that was given to the committee, the use 
of ranking in such a context was questioned. We 
have lodged other amendments to deal with the 
situation, which have been debated. Section 13 is 
therefore no longer needed. 
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I move amendment 170. 

Peter Peacock: I am happy to support the 
minister on amendment 170. I commend the 
approach that she has taken to section 13 and I 
hope that she will come back at stage 3 with a 
similar approach to every other section in part 2. 

The Convener: Do you want to respond, 
minister? 

Roseanna Cunningham: No, other than to note 
that there is a squadron of pigs flying past. 

Amendment 170 agreed to. 

Section 14—Rectification of the register 
The Convener: Amendment 171, in the name 

of the minister, is grouped with amendments 172 
to 174 and 218. 

Roseanna Cunningham: Amendment 171 will 
enable the keeper of the registers of Scotland to 
rectify the crofting register when a mistake has 
been made in the original application or by the 
commission or the keeper, or if the Scottish Land 
Court or other court orders the keeper to rectify 
the register. Amendment 172 is consequential. 
Amendment 173 is technical and will move the 
definition of “mistake”—the issue has interested 
members—from section 15 to section 14. 

Amendment 174 will insert a new section, to 
provide that where the register is rectified during 
the six-month challenge period in first registration, 
the keeper must issue a new certificate of 
registration and the registration must be renotified. 
Also, the challenge period will start again from the 
beginning. If the rectification is the result of a 
mistake by the keeper or the commission in the 
handling of the application, the keeper or 
commission must pay costs incurred in the 
renotification process. 

Amendment 218 inserts a power for the Land 
Court to instruct the keeper to rectify the crofting 
register following a decision of the court on an 
appeal arising from an application made to the 
commission. 

I move amendment 171. 

John Scott: You spoke of a six-month 
challenge period. For the avoidance of doubt, did 
you mean nine months, given that the amendment 
about that has been agreed to? 

Roseanna Cunningham: Yes. I am sorry; that 
was a mistake. It should now be nine months as a 
result of the amendment that was voted on earlier. 

The Convener: The question is, that 
amendment 171 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 171 agreed to. 

Amendment 172 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 172 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 172 agreed to. 

Amendment 173 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 173 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 173 agreed to. 

Amendment 247 moved—[Peter Peacock]. 
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The Convener: The question is, that 
amendment 247 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote against the amendment. 

Amendment 247 disagreed to. 

Section 14, as amended, agreed to. 

After section 14 

Section 15—Indemnity in respect of loss 

Amendments 174 to 178 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendments 174 to 178 be agreed to. Are we 
agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendments 174 to 178 agreed to. 

Amendment 248 moved—[Peter Peacock]. 

The Convener: The question is, that 
amendment 248 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 

Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote against the amendment. 

Amendment 248 disagreed to. 

Section 15, as amended, agreed to. 

Section 16—Rules and fees 
The Convener: Amendment 179, in the name 

of the minister, is grouped with amendments 180 
and 181. 

Roseanna Cunningham: Amendment 179 
provides for Scottish ministers to prescribe in rules 
the form and manner in which the crofting register 
is made available to the public, for example, 
online. Amendment 180 allows ministers to 
prescribe the form of application for registration, 
and amendment 181 enables ministers to 
prescribe circumstances in which a reduction in 
fees for applications for registration will be 
available. That provision will enable to be made 
available the £100,000 that I have already 
committed to the reduction of fees for community 
group applications made on a voluntary basis. 

I move amendment 179. 

The Convener: The question is, that 
amendment 179 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 179 agreed to. 

Amendment 180 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 180 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
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For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 180 agreed to. 

Amendment 181 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 181 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 181 agreed to. 

Amendment 249 moved—[Peter Peacock]. 

The Convener: The question is, that 
amendment 249 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote against the amendment. 

Amendment 249 disagreed to. 

Section 16, as amended, agreed to. 

Section 17—Appeals 

12:00 
The Convener: The next group is on appeals 

against the keeper’s decisions to go to the Land 
Court. Amendment 182, in the name of the 
minister, is grouped with amendment 183. 

Roseanna Cunningham: Amendments 182 
and 183 provide that appeals would go to the Land 
Court, as issues around the register relate to 
crofting, which is dealt with by the Land Court 
rather than by the Lands Tribunal for Scotland. 

I move amendment 182. 

The Convener: The question is, that 
amendment 182 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 182 agreed to. 

Amendment 183 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 183 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 183 agreed to. 

Amendment 250 moved—[Peter Peacock]. 

The Convener: The question is, that 
amendment 250 be agreed to. Are we agreed? 

918



2857  9 JUNE 2010  2858 
 

 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote against the amendment. 

Amendment 250 disagreed to. 

Section 17, as amended, agreed to. 

Section 18—Meaning of “croft” etc 

Amendments 184 to 186 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendments 184 to 186 be agreed to. Are we 
agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendments 184 to 186 agreed to. 

Amendment 251 moved—[Peter Peacock]. 

The Convener: The question is, that 
amendment 251 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 

Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote against the amendment. 

Amendment 251 disagreed to. 

Section 18, as amended, agreed to. 

Section 19—Registration of new crofts 
Amendment 252 moved—[Peter Peacock]. 

The Convener: The question is, that 
amendment 252 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote against the amendment. 

Amendment 252 disagreed to. 

Section 19 agreed to. 

After section 19 

After schedule 1 

Amendments 187, 87 and 188 to 195 moved—
[Roseanna Cunningham]. 

The Convener: The question is, that 
amendments 187, 87 and 188 to 195 be agreed 
to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendments 187, 87 and 188 to 195 agreed to. 
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The Convener: That completes today’s 
consideration of the bill. The committee will 
complete its stage 2 consideration next week, 
when we will consider parts 3 and 5. 

I thank the minister, her officials and everyone in 
the public gallery for their attendance.
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 Crofting Reform (Scotland) Bill 
 

3rd Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Section 1  
Section 2  

Sections 3 to 24 
Schedule 2 
Long Title 

Schedule 1 
Sections 25 to 31 
Sections 32 to 35 

Sections 36 and 37 
 

  
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 20 

Roseanna Cunningham 
 

19 In section 20, page 15, line 3, leave out <16> and insert <32> 

Roseanna Cunningham 
 

20 In section 20, page 15, line 11, leave out <5(7)> and insert <5C(4)> 

Roseanna Cunningham 
 

21 In section 20, page 15, line 13, after <such> insert <purposeful> 

Roseanna Cunningham 
 

22 In section 20, page 15, leave out lines 30 to 32   

Roseanna Cunningham 
 

23 In section 20, page 15, line 35, at end insert— 

<5C Crofters: duty to cultivate and maintain 

(1) A crofter must comply with each of the duties set out in subsection (2). 

(2) Those duties are that the crofter—  

(a) must— 

(i) cultivate the croft; or 

(ii) put it to another purposeful use,  

 so that every part of the croft is cultivated or put to such use;  

(b) must keep the croft in a fit state for cultivation (except in so far as the 
use of the croft for another purposeful use is incompatible with the croft 
being kept in such a state).  

SP Bill 35-ML3  Session 3 (2010) 
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(3) Without prejudice to the generality of paragraph (b) of subsection (2), in 
determining whether that paragraph is complied with regard is to be had to 
whether appropriate measures (which may include the provision of drainage) 
are routinely undertaken, where requisite and practicable, to control or 
eradicate vermin, bracken, whins, broom, rushes, iris and harmful weeds. 

(4) A crofter may only put the croft to a use mentioned in subsection (2)(a)(ii) if— 

(a) the landlord has consented to the use (unconditionally or subject to 
conditions acceptable to the crofter); or 

(b) the Commission have consented to the use.  

(5) But a crofter may not apply to the Commission for consent under subsection 
(4)(b) until (the earlier of)— 

(a) the landlord has refused consent (or granted consent subject to conditions 
unacceptable to the crofter); or 

(b) the period of 28 days, commencing with the date on which the request 
for the consent of the landlord was made, has expired.  

(6) The Commission must, on receipt of such an application for consent— 

(a) consult, as regards the proposed purposeful use, the landlord and the 
members of the crofting community in the locality of the land; and 

(b) if the proposed purposeful use— 

(i) constitutes a change for which planning permission is required; or 

(ii) by virtue of any enactment (other than this Act) requires any other 
permission or approval,  

 require it to be shown that the permission or approval has been given. 

(7) The Commission must decide the application within 28 days after receiving it; 
and if they give their consent may impose such conditions as they think fit. 

(8) In this Act— 

 “cultivate” includes the use of a croft for horticulture or for any purpose 
of husbandry, including the keeping or breeding of livestock, poultry or 
bees, the growing of fruit, vegetables and the like and the planting of 
trees and use of the land as woodlands; 

 “purposeful use” means any planned and managed use which does not 
adversely affect— 

(a) the croft;  

(b) the public interest; 

(c) the interests of the landlord or (if different) the owner; or  

(d) the use of adjacent land.”.> 

Section 21 

Roseanna Cunningham 
 

260 In section 21, page 16, leave out lines 3 to 13 and insert— 
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<(1) In this Act, a person is an “owner-occupier crofter” if all the conditions in 
subsections (1A) to (1C) are satisfied.  

(1A) The first condition is that the person is the owner of a croft.  

(1B) The second condition is that the person— 

(a) was the crofter of the croft at the time of acquiring it (or is such a 
crofter’s successor in title);  

(b) acquired title to the croft as the nominee of a crofter (or is such a 
nominee’s successor in title); or 

(c) purchased the croft from the constituting landlord (or is such a 
purchaser’s successor in title). 

(1C) The third condition is that the croft has not been let to any person as a crofter 
either by virtue of section 26J or otherwise— 

(a) at any time since it was acquired as mentioned in subsection (1B)(a) or 
(b); or  

(b) at any time since it was constituted as mentioned in subsection (3)(a).> 

Roseanna Cunningham 
 

261 In section 21, page 16, line 15, at end insert— 

<(3) For the purposes of subsection (1B)(c), the “constituting landlord” is— 

(a) the owner of the land at the time the land was constituted as a croft under 
section 3A; or  

(b) such an owner’s successor in title immediately before the croft is sold to 
the purchaser mentioned in subsection (1B)(c).>   

Roseanna Cunningham 
 

24 In section 21, page 16, line 20, leave out <16> and insert <32> 

Peter Peacock 
 

289 In section 21, page 16, leave out line 26 

Roseanna Cunningham 
 

25 In section 21, page 17, line 5, at end insert— 

<(  ) Without prejudice to the generality of paragraph (d) of subsection (2), in 
determining whether that paragraph is complied with regard is to be had to 
whether appropriate measures (which may include the provision of drainage) 
are routinely undertaken, where requisite and practicable, to control or 
eradicate vermin, bracken, whins, broom, rushes, iris and harmful weeds.> 

Roseanna Cunningham 
 

26 In section 21, page 17, leave out lines 19 to 21 
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Roseanna Cunningham 
 

196 In section 21, page 17, line 32, at end insert— 

<(  ) Where consent is applied for under subsection (2) in relation to an unregistered 
owner-occupied croft, the Commission— 

(a) must not grant that consent unless an application for first registration of 
the owner-occupied croft is submitted before the expiry of the period of 
6 months beginning with the date on which the application for consent 
was made; 

(b) need not, during that 6 month period, consider the application for 
consent until an application for first registration of the owner-occupied 
croft is submitted.> 

Roseanna Cunningham 
 

197 In section 21, page 17, leave out lines 33 to 35 and insert— 

<(3) In relation to a registered owner-occupied croft (other than an owner-occupied 
croft which is a first registered croft)— 

(a) any consent of the Commission given by virtue of subsection (2) to a 
division of the owner-occupied croft expires at the end of the period of 3 
months beginning with the date on which such consent was given unless 
an application for registration of the division is submitted by virtue of 
section 5 of the 2010 Act before the expiry of that period; 

(b) the division takes effect on the date of registration. 

(3A) The Keeper must make up and maintain a registration schedule in accordance 
with section 10 of the 2010 Act in respect of the new croft created by a 
division under this section.>  

Section 22 

Roseanna Cunningham 
 

27 In section 22, page 18, line 11, leave out <16> and insert <32> 

Roseanna Cunningham 
 

28 In section 22, page 18, line 16, leave out <16> and insert <32> 

Section 23 

Elaine Murray 
 

283 In section 23, page 19, line 6, at end insert— 

<26YA Criteria for determining whether duties have been complied with 

(1) The Commission must publish the criteria they will use in determining 
whether— 

(a) a crofter is not complying with a duty mentioned in section 5AA or 5B; 
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(b) an owner-occupier crofter is not complying with a duty mentioned in 
section 19C(2)(a) or (b). 

(2) Before publishing the criteria referred to in subsection (1), the Commission 
must consult such persons and bodies as they consider appropriate.> 

Elaine Murray 
 

284 In section 23, page 19, line 6, at end insert— 

<26ZA Commission duty to investigate 

(1) The Commission must investigate suspected failures to comply with a duty 
mentioned in section 5AA, 5B or 19C on receipt of a request to do so— 

(a) agreed by, and made on behalf of, a grazings committee in respect of 
crofts sharing the common grazings covered by that committee;  

(b) made through a petition supported by not fewer than one third of 
registered crofters in a crofting township in respect of crofts within that 
township. 

(2) For the purposes of subsection (1)(b), “crofting township” has the meaning 
given in section 71(6) of the Land Reform (Scotland) Act 2003.> 

Roseanna Cunningham 
 

29 In section 23, page 19, leave out lines 10 and 11 and insert <any of the duties mentioned in 
section 5AA, 5B or 5C;> 

Roseanna Cunningham 
 

30 In section 23, page 19, leave out lines 13 and 14 and insert <any of the duties mentioned in 
section 19C(2).> 

Roseanna Cunningham 
 

262 In section 23, page 19, line 14, at end insert— 

<(  ) Where a crofter has sublet the croft by virtue of a lease to which section 27 
applies, the crofter is deemed to comply with the duties mentioned in 
subsection (1)(a) (other than the duty not to misuse the croft) if the crofter’s 
subtenant complies with the duties.  

(  ) Where an owner-occupier crofter has let the croft by virtue of a lease to which 
section 29A applies, the owner-occupier crofter is deemed to comply with the 
duties mentioned in subsection (1)(b) (other than the duty not to misuse the 
croft) if the owner-occupier crofter’s tenant complies with the duties.> 

Roseanna Cunningham 
 

263 In section 23, page 19, line 15, leave out <this Act> and insert <sections 26B, 26C and 26K> 

Roseanna Cunningham 
 

31 In section 23, page 19, leave out lines 16 to 19 
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John Scott 
 

290 In section 23, page 19, line 32, at end insert <, and 

(  ) where given to a crofter, be copied to the landlord of the croft.>  

Elaine Murray 
 

285 In section 23, page 19, line 39, at end insert— 

<(  ) The Commission must not decide under subsection (5) that the duty is not 
being complied with where–– 

(a) the duty is the duty mentioned in section 5B(1) or, as the case may be, 
19C(2)(b); 

(b) the relevant person makes representations (to which the Commission 
must or may have regard) that the duty is, by virtue of section 5B(4) or, 
as the case may be, 19C(5), being complied with; and 

(c) those representations include evidence— 

(i) of planning and management relating to the activity being engaged 
in, or refrained from; and 

(ii) that the activity being engaged in, or refrained from, will 
contribute to a purpose mentioned in section 5B(4) or, as the case 
may be, 19C(5) in a way recognised by any conservation body 
approved by the Commission for the purposes of this subsection.>  

Roseanna Cunningham 
 

32 In section 23, page 20, line 4, leave out <one or more of the undertakings mentioned in section 
26D> and insert <an undertaking to comply with the duty before the expiry of such period as the 
Commission consider reasonable> 

John Scott 
 

291 In section 23, page 20, line 15, at end insert <, and 

(  ) where given to a crofter, be copied to the landlord of the croft.> 

Roseanna Cunningham 
 

33 In section 23, page 20, leave out lines 21 to 32 

Roseanna Cunningham 
 

264 In section 23, page 21, line 30, leave out <the condition mentioned in subsection (2) is met> and 
insert <it is fair to do so>   

Roseanna Cunningham 
 

265 In section 23, page 21, line 32, leave out from beginning to end of line 2 on page 22 and insert— 

<(2) In satisfying themselves as mentioned in subsection (1), the Commission must 
have regard to— 

(a) the use and occupation of the croft or owner-occupied croft; 
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(b) in the case of a croft, the interests of the estate in which the croft is 
located; 

(c) the sustainable development of the crofting community in the locality of 
the croft or owner-occupied croft; 

(d) such other matters as the Commission consider appropriate.>  

Roseanna Cunningham 
 

198 In section 23, page 22, line 4, leave out from <when> to end of line 5 and insert— 

<(  ) as respects an application for first registration of the croft, or owner-
occupied croft, submitted by virtue of section 4 of the 2010 Act, on the 
date of registration; 

(  ) as respects an application for registration of the division of the croft, or 
owner-occupied croft, submitted by virtue of section 5 of that Act, on the 
date of registration.> 

Roseanna Cunningham 
 

199 In section 23, page 22, line 5, at end insert— 

<(  ) The Keeper must make up and maintain a registration schedule in accordance 
with section 10 of the 2010 Act in respect of a new croft created by a division 
under this section.> 

John Scott 
 

292 In section 23, page 22, line 8, at end insert— 

<(  ) The Commission must give written notice to the landlord of the croft of a 
division made under subsection (1), specifying the date on which the division 
took effect.> 

Roseanna Cunningham 
 

34 In section 23, page 23, leave out lines 6 to 13 and insert— 

<(2) No more than three proposals for letting the croft may be submitted in response 
to a direction given under subsection (1).   

(2A) Where a proposal for letting the croft is submitted to the Commission in 
response to a direction given under subsection (1), they must approve or reject 
the proposal within the period of 8 weeks beginning with the day on which the 
direction was given.  

(2B) The Commission must (as soon as is reasonably practicable) proceed in 
accordance with subsections (3) and (4) if— 

(a) no proposals for letting the croft are submitted by the owner-occupier 
crofter before the expiry of the period mentioned in subsection (1); 

(b) the owner-occupier crofter has submitted one or two proposals for letting 
the croft within the period mentioned in subsection (1) and— 

(i) all such proposals are rejected by the Commission; and 

(ii) the period mentioned in subsection (1) has expired; or 
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(c) the owner-occupier crofter has submitted three proposals for letting the 
croft (within the period mentioned in subsection (1)) and the 
Commission has rejected all three.> 

Roseanna Cunningham 
 

200 In section 23, page 23, line 13, at end insert— 

<(  ) Any letting of an unregistered owner-occupied croft in accordance with 
proposals submitted under subsection (1) is void unless an application for first 
registration of the owner-occupied croft is submitted before the expiry of the 
period of 3 months beginning with the date of the letting. 

(  ) In relation to a registered owner-occupied croft— 

(a) any approval under subsection (2A) of a proposal for letting the owner-
occupied croft under subsection (1) expires at the end of the period of 3 
months beginning with the date on which the approval was given unless 
an application for registration of the letting of the owner-occupied croft 
is submitted by virtue of section 5 of the 2010 Act before the expiry of 
that period; 

(b) the letting of the owner-occupied croft takes effect on the date of 
registration.> 

Roseanna Cunningham 
 

201 In section 23, page 23, line 20, at end insert— 

<(  ) Any letting of an unregistered owner-occupied croft pursuant to a decision 
under subsection (4) is void unless an application for first registration of the 
owner-occupied croft is submitted before the expiry of the period of 3 months 
beginning with the date of the letting. 

(  ) In relation to a registered owner-occupied croft— 

(a) any decision under subsection (4) to let the owner-occupied croft to an 
applicant is, at the end of the period of 3 months beginning with the date 
on which the decision was made, to be treated as if it had not been made 
unless an application for registration of the croft is submitted by virtue of 
section 5 of the 2010 Act before the expiry of that period; 

(b) the letting of the owner-occupied croft takes effect on the date of 
registration.> 

Roseanna Cunningham 
 

266 In section 23, page 23, line 27, at end insert— 

<(A1) A relevant person may appeal to the Land Court against a decision of the 
Commission under section 26B(5) that a duty is not being complied with.> 

Roseanna Cunningham 
 

267 In section 23, page 23, line 28, after <A> insert <relevant> 
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Roseanna Cunningham 
 

268 In section 23, page 23, line 32, after <A> insert <relevant> 

Roseanna Cunningham 
 

269 In section 23, page 23, line 34, at end insert— 

<(  ) An appeal under subsection (2) may include an appeal against a division under 
section 26G of (as the case may be)— 

(a) the croft; or 

(b) the owner-occupied croft.>  

Roseanna Cunningham 
 

35 In section 23, page 23, line 35, leave out <is to be made by way of stated case and> 

Roseanna Cunningham 
 

36 In section 23, page 23, line 36, leave out <21> and insert <42> 

Roseanna Cunningham 
 

270 In section 23, page 24, line 16, at end insert— 

<(7) The Land Court may, if it considers it appropriate in consequence of any 
decision on an appeal under subsection (2), order the Keeper to rectify the 
Crofting Register.> 

Section 24 

Roseanna Cunningham 
 

202 In section 24, page 24, line 23, at end insert— 

<(1A) Where consent is applied for under subsection (1) in relation to an unregistered 
owner-occupied croft (or any part of such an owner-occupied croft), the 
Commission— 

(a) may not grant that consent unless an application for first registration of 
the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for consent was made; 

(b) need not, during that 6 month period, consider the application for 
consent until an application for first registration of the croft is submitted. 

(1B) In relation to a registered owner-occupied croft (other than an owner-occupied 
croft which is a first registered croft), or any part of such a croft— 

(a)  any consent under subsection (1) expires at the end of the period of 3 
months beginning with the date on which such consent was granted 
unless an application for registration of the letting of the croft (or part of 
the croft) is made by virtue of section 5 of the 2010 Act before the expiry 
of that period; 
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(b) the letting of the croft (or part of the croft) takes effect on the date of 
registration.> 

Before section 32 

Karen Gillon 
 

73 Before section 32, insert— 

<Duty to report to the Scottish Parliament 

(1) The Scottish Ministers must lay before the Scottish Parliament, once every four years, a 
report on— 

(a) the economic condition of crofting; and  

(b) the measures taken to support crofting by— 

(i) the Scottish Government; and 

(ii) the Commission, 

 during the reporting period. 

(2) The first such report must be laid before the Scottish Parliament within one year of this 
section coming into force.>  

Liam McArthur 
 

74 Before section 32, insert— 

<Presumption against development of certain croft land 

(1) The Scottish Ministers must, within 12 months of the Bill for this Act receiving Royal 
Assent, revise any statement of their policy on nationally important land use matters so 
that it makes the provision mentioned in subsection (2). 

(2) That provision is–– 

(a) provision establishing a presumption against the development of inbye land; 

(b) provision requiring any application for planning permission in relation to such 
land to demonstrate–– 

(i) that the development is for an essential purpose or to meet an established 
need where no other site is available; or 

(ii) why the development or use of land proposed in the application cannot be 
carried out on common grazing land; 

(c) such further provision as the Scottish Ministers consider necessary or expedient to 
supplement the presumption mentioned in paragraph (a). 

(3) In subsection (2), “inbye land” means that part of a croft not comprising the hill and 
rough grazings, the bulk of which is used for arable and grassland production.> 

Section 33 

Karen Gillon 
 

286 In section 33, page 31, line 9, at end insert— 
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<(  ) Before laying a draft of a statutory instrument containing an order under section 32(1) 
before the Scottish Parliament, the Scottish Ministers must— 

(a)  lay before the Scottish Parliament— 

(i) a copy of the proposed draft order;  

(ii) a statement of their reasons for proposing to make the draft order; 

(b) publicise the proposed draft order in such a manner as they consider appropriate; 
and 

(c)  have regard to— 

(i) any representations about the proposed draft order; 

(ii) any resolution of the Scottish Parliament about the proposed draft order; 
and 

(iii) any report by a committee of the Scottish Parliament about the proposed 
draft order, 

made during such period, no shorter than 60 days and including at least 30 days 
during which the Scottish Parliament is not dissolved or in recess, as the Scottish 
Ministers may specify when laying the proposed draft order.> 

Schedule 2 

Roseanna Cunningham 
 

37 In schedule 2, page 42, leave out lines 12 to 22 and insert— 

<(  ) in subsection (2A)— 

(i) paragraph (a) and the word “and” immediately following it are repealed; 
and 

(ii) in paragraph (b), for the words from “other” to “subsection)”, substitute 
“lease (other than the lease of a croft within the meaning of section 3(1) of 
the Crofters (Scotland) Act 1993 (c.44))”; 

(  ) in subsection (3)(b)— 

(i) at the beginning insert “subject to subsection (3A)”; and 

(ii) sub-paragraph (ib) is repealed; and 

(  ) after subsection (3) insert— 

“(3A) In the case of an interest in an agricultural lease which is a lease of a croft 
within the meaning of section 3(1) of the Crofters (Scotland) Act 1993 (c.44), 
the period for the purposes of subsection (3)(b) is 24 months.”.> 

Roseanna Cunningham 
 

271 In schedule 2, page 42, line 23, leave out <In> 

Roseanna Cunningham 
 

272 In schedule 2, page 42, line 24, leave out <subsection (2)> 
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John Scott 
 

293* In schedule 2, page 42, line 24, insert— 

<Agricultural Statistics Act 1979 

(1) The Agricultural Statistics Act 1979 (c.13) is amended as follows. 

(2) After section 1(1) insert— 

“(1A) A notice under subsection (1) must— 

(a)  require a crofter or an owner-occupier crofter to furnish the address of 
his croft and, where different, the address at which he is ordinarily 
resident, 

(b)  include a checklist requiring a crofter or an owner-occupier crofter to 
make a statement that— 

(i) the croft is not being misused or neglected, in terms of section 
5B(1) or, as the case may be, 19C(2)(b) of the Crofters (Scotland) 
Act 1993,  

(ii) the croft is being cultivated or put to other purposeful use, in terms 
of paragraph 3 of Schedule 2 to or, as the case may be, 19C(2)(c) 
of that Act.”.> 

Peter Peacock 
 

75 In schedule 2, page 42, leave out line 32 

Roseanna Cunningham 
 

203 In schedule 2, page 42, line 36, after <crofts)> insert— 

<(  ) after subsection (2), insert— 

“(2A) Where consent is applied for under subsection (1) in relation to an unregistered 
croft (or any part of such a croft), the Commission— 

(a) may not grant that consent unless an application for first registration of 
the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for consent was made; 

(b) need not, during that 6 month period, consider the application for 
consent until an application for first registration of the croft is submitted. 

(2B) In relation to a registered croft, or any part of such a croft, (other than a first 
registered croft)— 

(a) any consent of the Commission to the exchange of the croft expires at 
the end of the period of 3 months beginning with the date on which such 
consent was given unless an application for registration of the exchange 
of the croft is submitted by virtue of section 5 of the 2010 Act before the 
expiry of that period; 

(b) the exchange takes effect on the date of registration.”; and> 

Roseanna Cunningham 
 

38 In schedule 2, page 42, line 36, at end insert— 
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<(  ) In section 5 (the statutory conditions), subsections (1A), (2A), (2B) and (7) to (10) are 
repealed.> 

Roseanna Cunningham 
 

204 In schedule 2, page 43, line 7, after <application.> insert— 

<(1B) Where consent is applied for under subsection (1) in relation to an unregistered 
croft, the Commission— 

(a) may not grant that consent unless an application for first registration of 
the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for consent was made; 

(b) need not, during that 6 month period, consider the application for 
consent until an application for first registration of the croft is 
submitted.> 

John Scott 
 

294 In schedule 2, page 43, line 7, after <application.> insert— 

<(  ) Where a crofter applies for consent to assign a croft to a person other than a 
member of the crofter’s family, the Commission must consult the landlord of 
the croft.> 

Roseanna Cunningham 
 

205 In schedule 2, page 43, line 8, at end insert— 

<(  ) in subsection (6), at the beginning, insert “In relation to an unregistered croft or a 
first registered croft,”; and 

(  ) after that subsection insert— 

“(6A) In relation to a registered croft (other than a first registered croft)— 

(a) any consent of the Commission given under this section to an assignation 
expires at the end of the period of 3 months beginning with the date on 
which such consent was given unless an application for registration of 
the assignation is submitted by virtue of section 5 of the 2010 Act before 
the expiry of that period; 

(b) the assignation takes effect on the date of registration.”.> 

Roseanna Cunningham 
 

206 In schedule 2, page 43, line 9, after <croft)> insert— 

<(  ) after subsection (1) insert— 

“(1A) Where consent is applied for under subsection (1) in relation to an unregistered 
croft, the Commission— 

(a) may not grant that consent unless an application for first registration of 
the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for consent was made; 
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(b) need not, during that 6 month period, consider the application for 
consent until an application for first registration of the croft is 
submitted.”;> 

Roseanna Cunningham 
 

207 In schedule 2, page 43, line 9, at end insert— 

<(  ) for subsection (3), substitute— 

“(3) In relation to a registered croft (other than a first registered croft)— 

(a) any consent of the Commission given under this section to a division of 
the croft expires at the end of the period of 3 months beginning with the 
date on which such consent was given unless an application for 
registration of the division is submitted by virtue of section 5 of the 2010 
Act before the expiry of that period; 

(b) the division takes effect on the date of registration. 

(3A) The Keeper must make up and maintain a registration schedule in accordance 
with section 10 of the 2010 Act in respect of a new croft created by a division 
under this section.”> 

Roseanna Cunningham 
 

39 In schedule 2, page 43, leave out lines 10 to 18 

Roseanna Cunningham 
 

208 In schedule 2, page 43, line 19, leave out <, paragraph (d) of subsection (3) is repealed.> and 
insert— 

<(  ) in subsection (1)— 

(i) for “furnish” substitute “give notice of the transfer containing”; and 

(ii) for “the landlord shall notify the Commission accordingly” substitute “at 
the same time as giving the notice the executor must send a copy of the 
notice to the Commission”; 

(  ) after that subsection insert— 

“(1A) A transfer such as is mentioned in subsection (1) takes effect in relation to an 
application for registration of— 

(a) the giving of notice under that subsection by virtue of section 4 of the 
2010 Act; or 

(b) the transfer by virtue of section 5 of that Act, 

 on the date of registration.”; 

(  ) in subsection (2)— 

(i) for “12” substitute “24”; and 

(ii) for “furnished to the landlord particulars of any transferee” substitute 
“given the landlord any notice”; 

(  ) in subsection (3)— 
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(i) in paragraph (c), for “10(2)” substitute “10”; and 

(ii) paragraph (d) is repealed; and 

(  ) in subsection (4)— 

(i) for “12” substitute “24”; and 

(ii) for “furnished to the landlord particulars of any transferee” substitute 
“given the landlord any notice”.> 

Roseanna Cunningham 
 

209 In schedule 2, page 43, line 19, at end insert— 

<(  ) In section 20 (resumption of croft or part of croft by landlord)— 

(a) after subsection (1) insert— 

“(1ZA) Where an application is made under subsection (1) to resume an unregistered 
croft (or any part of such a croft), the Land Court— 

(a) may not authorise the resumption unless an application for first 
registration of the croft is submitted before the expiry of the period of 6 
months beginning with the date on which the application to resume the 
croft was made; 

(b) need not, during that 6 month period, consider the application to resume 
the croft until an application for first registration of the croft is 
submitted. 

(1ZB) In relation to a registered croft, or part of such a croft, (other than a first 
registered croft)— 

(a) any authorisation under subsection (1) expires at the end of the period of 
3 months beginning with the date on which such authorisation was given 
unless an application for registration of the giving of that authorisation is 
submitted by virtue of section 5 of the 2010 Act before the expiry of that 
period; 

(b) the resumption takes effect on the date of registration. 

(1ZC) In its application to a registered common grazing, section (1ZB) is to be 
construed as if the reference in paragraph (a) to section 5 of the 2010 Act were 
a reference to section (Registration of events affecting registered common 
grazings) of that Act.”; 

(b) after subsection (1C), insert— 

“(1CA) In relation to a registered croft, or part of such a croft— 

(a) the granting of any extension under subsection (1C) expires at the end of 
the period of 3 months beginning with the date on which the extension 
was granted unless an application for registration of the granting of the 
extension is submitted by virtue of section 5 of the 2010 Act before the 
expiry of that period; 

(b) the extension takes effect on the date of registration. 
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(1CB) In its application to an extension relating to a registered common grazing, 
section (1CA) is to be construed as if the reference in paragraph (a) to section 5 
of the 2010 Act were a reference to section (Registration of events affecting 
registered common grazings) of that Act.”; 

(c) in subsection (1F), for the words “(1B) to (1D)” substitute “(1B), (1C) and (1D)”; 

(d) after subsection (1F) add— 

“(1G) In relation to a registered croft, or part of such a croft— 

(a) any determination under subsection (1F) expires at the end of the period 
of 3 months beginning with the date on which the determination was 
made unless an application for registration of the making of the 
determination is submitted by virtue of section 5 of the 2010 Act before 
the expiry of that period; 

(b) the conversion of the temporary resumption into an ordinary resumption 
takes effect on the date of registration. 

(1H) In its application to a determination relating to a registered common grazing, 
section (1F) is to be construed as if the reference in paragraph (a) to section 5 
of the 2010 Act were a reference to section (Registration of events affecting 
registered common grazings) of that Act.”. 

(  ) In section 21A (reversion of resumed land), after subsection (1) insert— 

“(1A) In relation to land which, before being resumed as mentioned in subsection (1), 
was an unregistered croft (or part of such a croft), an order under that 
subsection does not take effect until the croft is registered by virtue of section 4 
of the 2010 Act. 

(1B) In relation to land which, before being resumed as mentioned in subsection (1), 
was a registered croft (or part of such a croft)— 

(a) an order under that subsection expires at the end of the period of 3 
months beginning with the date on which the order was made unless an 
application for registration of the making of the order is submitted by 
virtue of section 5 of the 2010 Act before the expiry of that period; 

(b) the order takes effect on the date of registration. 

(1C) In its application to a registered common grazing, section (1B) is to construed 
as if the reference in paragraph (a) to section 5 of the 2010 Act were a 
reference to section (Registration of events affecting registered common 
grazings) of that Act.”> 

Roseanna Cunningham 
 

40 In schedule 2, page 43, line 19, at end insert— 

<(  ) In section 21A (reversion of resumed land), subsection (3) is repealed.> 

Roseanna Cunningham 
 

210 In schedule 2, page 43, line 21, at end insert— 

<(  ) after subsection (3) insert— 

“(3ZA) Where approval is applied for under subsection (3) in relation to an 
unregistered croft (or any part of such a croft), the Commission— 
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(a) may not grant that approval unless an application for first registration of 
the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for approval was made; 

(b) need not, during that 6 month period, consider the application for 
approval until an application for first registration of the croft is 
submitted. 

(3ZB) In relation to a registered croft, or any part of such a croft, (other than a first 
registered croft)— 

(a) any approval under subsection (3) expires at the end of the period of 3 
months beginning with the date on which such approval was granted 
unless an application for registration of the letting of the croft (or part of 
the croft) is made by virtue of section 5 of the 2010 Act before the expiry 
of that period; 

(b) the letting of the croft (or part of the croft) takes effect on the date of 
registration.”;> 

Roseanna Cunningham 
 

211 In schedule 2, page 43, line 23, at end insert— 

<(  ) after “above” insert “, subsection (5ZB) or subsection (5D),”;> 

Roseanna Cunningham 
 

212 In schedule 2, page 43, line 27, at end insert— 

<(  ) after subsection (5ZA) (inserted by section 28 of this Act) insert— 

“(5ZB) Any re-letting of an unregistered croft in accordance with proposals submitted 
under subsection (5) is null and void unless an application for first registration 
of the croft is submitted before the expiry of the period of 3 months beginning 
with the date of the re-letting. 

(5ZC) In relation to a registered croft— 

(a) any approval under subsection (5ZA) of proposals to re-let the croft 
under subsection (5) expires at the end of the period of 3 months 
beginning with the date on which such approval was given unless an 
application for registration of the re-letting of the croft is submitted by 
virtue of section 5 of the 2010 Act before the expiry of that period; 

(b) the re-letting of the croft takes effect on the date of registration.”; 

(  ) after subsection (5C) insert— 

“(5D) Any letting of an unregistered croft pursuant to a determination under 
subsection (5C) is null and void unless an application for first registration of 
the croft is submitted before the expiry of the period of 3 months beginning 
with the date of the letting. 

(5E) In relation to a registered croft— 
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(a) any determination under subsection (5C) to let the croft to an applicant 
is, at the end of the period of 3 months beginning with the date on which 
the determination was made, to be treated as if it had not been made 
unless an application for registration of the re-letting of the croft is 
submitted by virtue of section 5 of the 2010 Act before the expiry of that 
period; 

(b) the letting of the croft takes effect on the date of registration.”> 

Roseanna Cunningham 
 

273 In schedule 2, page 43, line 27, at end insert— 

<(  ) in subsection (6), for “one month” substitute “28 days”;> 

Roseanna Cunningham 
 

274 In schedule 2, page 43, line 27, at end insert— 

<(  ) in subsection (10), for the words “by the tenant of the croft.” substitute “by— 

(a) the tenant of the croft; 

(b) the owner-occupier crofter of the croft; 

(c) the subtenant of a sublet to which section 27 applies; or 

(d) the tenant of a let to which section 29A applies.”;> 

Roseanna Cunningham 
 

213 In schedule 2, page 43, line 38, leave out <24(2)> and insert <24> 

Roseanna Cunningham 
 

214 In schedule 2, page 43, line 38, after <months)> insert— 

<(  ) in subsection (2),> 

Roseanna Cunningham 
 

215 In schedule 2, page 43, line 39, at end insert— 

<(  ) after that subsection insert— 

“(2ZA) But the Commission may not make a direction in accordance with subsection 
(2) in relation to an unregistered croft— 

(a) unless an application for first registration of the croft is submitted before 
the expiry of the period of 6 months beginning with the date on which 
notice under that subsection is given; and 

(b) until such an application is submitted”; 

(  ) after subsection (3A) (inserted by section 29 of this Act) insert— 

“(3B) Where a direction is applied for under subsection (3) in relation to an 
unregistered croft, the Commission— 
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(a) may not make such a direction unless an application for first registration 
of the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for the direction is 
made; 

(b) need not, during that 6 month period, consider the application for the 
direction until an application for first registration of the croft is 
submitted. 

(3C) In relation to a registered croft (other than a first registered croft)— 

(a) a direction under subsection (2) or (3) (other than one under subsection 
(3) given by virtue of section 25(4) of this Act) expires at the end of the 
period of 3 months beginning with the date on which the direction was 
made unless an application for registration of the making of the direction 
is submitted by virtue of section 5 of the 2010 Act before the expiry of 
that period; 

(b) the direction takes effect on the date of registration.”> 

Roseanna Cunningham 
 

88 In schedule 2, page 43, line 39, at end insert— 

<(  ) In section 25 (provisions supplementary to section 24(3))— 

(a) in subsection (4), at the beginning insert “Subject to subsections (4ZB) and 
(4ZD),”; 

(b) after that subsection insert— 

“(4ZA) Where a direction is applied for under subsection (4) in relation to an 
unregistered croft— 

(a) the Commission may not make such a direction unless an application for 
first registration of the croft is submitted before the expiry of the period 
of 6 months beginning with the date on which the application for the 
direction is made; 

(b) the Commission need not, during that 6 month period, consider the 
application for the direction until an application for first registration of 
the croft is submitted. 

(4ZB) Where a direction under section 24(3) is made by virtue of an application 
under subsection (4) in relation to a first registered croft— 

(a) the crofter who applied for the direction must, within 3 months of 
acquiring land or a site as mentioned in that subsection, notify the 
Commission of the acquisition; 

(b) the direction— 

(i) does not have effect unless the conditions in subsection (4) are 
satisfied; 

(ii) takes effect on the giving of notification of the direction under 
section 9(3E)(c) of the 2010 Act. 

(4ZC) Subsection (4ZD) applies to a direction under section 24(3) which is made— 

(a) by virtue of an application under subsection (4); and  
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(b) in relation to a registered croft (other than a first registered croft). 

(4ZD) The direction— 

(a) does not have effect unless— 

(i) the conditions mentioned in subsection (4) are satisfied; and 

(ii) an application for registration of the making of the direction is 
made by virtue of section 5 of the 2010 Act before the expiry of 
the period of 5 years mentioned in that subsection; 

(b) takes effect, if those conditions and the condition mentioned in 
paragraph (a)(ii) are satisfied on or before the date of registration, on the 
date of registration.”> 

Roseanna Cunningham 
 

41 In schedule 2, page 44, line 5, leave out <the duty mentioned in section 5B(1)> and insert <any 
duty mentioned in section 5B or 5C> 

Roseanna Cunningham 
 

42 In schedule 2, page 44, line 7, at end insert— 

<(  ) In section 30 (compensation to crofter for improvements)— 

(a) in subsection (6A)(a), for “paragraph 3(b) of Schedule 2 to” substitute “section 
5C(2)(a)(ii) of”; and  

(b) in subsection (6B), for “5(7)(a)” substitute “5C(4)(a)”.> 

Roseanna Cunningham 
 

43 In schedule 2, page 44, line 7, at end insert— 

<(  ) In section 31(1)(a) (permanent improvements made on crofts for purposes of subsidiary 
or auxiliary occupations), for “paragraph 3 of Schedule 2 to” substitute “section 
5C(2)(a)(ii) of”.> 

Roseanna Cunningham 
 

275 In schedule 2, page 44, line 7, at end insert— 

<(  ) In section 38 (reorganisation schemes), in subsection (10), after paragraph (c) insert— 

“(ca) each owner-occupier crofter whose croft is situated in the township;”.>  

Roseanna Cunningham 
 

276 In schedule 2, page 44, line 7, at end insert— 

<(  ) In section 38A (appeal to Land Court: special provision as respects reorganisation 
schemes), in subsection (1), after “the landlord of any such croft or” insert “any owner-
occupier crofter whose croft is situated in the township or”.>  
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Roseanna Cunningham 
 

216 In schedule 2, page 44, line 7, at end insert— 

<(  ) In section 39 (putting into effect of reorganisation schemes)— 

(a) in subsection (1A), at the beginning insert “Subject to subsection (2A),”; 

(b) in subsection (2), at the beginning insert “Subject to subsection (2B),”; 

(c) after subsection (2), insert— 

“(2A) Before putting into effect a reorganisation scheme which contains provision— 

(a) forming a croft; 

(b) making any change to, or in relation to, a croft, 

 the Commission must submit, in accordance with Part 2 of the 2010 Act, an 
application for registration of the croft so formed, the croft affected by the 
change or, as the case may be, the change to the croft. 

(2B) The date appointed under subsection (2) for the putting into effect of any 
provision of a reorganisation scheme in respect of which an application for 
registration under subsection (2A) is made is to be the date of registration.”.> 

Peter Peacock 
 

253 In schedule 2, page 44, line 8, after <Commission)> insert— 

<(  ) in subsection 1, after “extent” insert “(including a map showing the boundaries)”; 
and 

(  )> 

Peter Peacock 
 

254 In schedule 2, page 44, line 14, at end insert— 

<(  ) After section 41(2) (information to be entered in the Register of Crofts), insert— 

“(2ZA) In respect of a croft entered in the Register of Crofts, the Commission may 
include in the Register a map showing the boundaries of that croft.”>  

Roseanna Cunningham 
 

277 In schedule 2, page 44, line 14, at end insert— 

<(  ) In section 45(1) (former crofters and cottars who have acquired site of the dwelling-
house), after paragraph (c) insert— 

“(ca) an owner-occupier crofter;”. 

(  ) In section 46 (owner-occupiers of like economic status as crofters and other persons)— 

(a) in subsection (1), after “gas supplies” insert “for owner-occupier crofters and”; 

(b) in subsection (4)— 

(i) for paragraph (a) substitute— 

“(a) for owner-occupier crofters; and”; 

(ii) after paragraph (d) insert “; and 
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(e) for tenants of crofts or parts of crofts occupying under short leases 
granted as mentioned in section 29A,”. 

(  ) In section 46A(1) (regulations concerning loans), after paragraph (b) insert— 

“(ba) owner-occupier crofters;”.> 

Rob Gibson 
 

278 In schedule 2, page 44, line 14, at end insert— 

<(  ) In section 48(1) (powers and duties of grazings committees) after paragraph (c) insert— 

“(d) to report annually to the Commission on the state of their township, 
including on whether, in particular, it appears to them that any croft is 
neglected or misused.”> 

Roseanna Cunningham 
 

217 In schedule 2, page 44, line 19, at end insert— 

<(  ) In section 52 (miscellaneous provisions as to common grazings, etc.)— 

(a) after subsection (1E) insert— 

“(1EA) Where the Commission make a determination under subsection (1E) that all or 
part of a person’s share in a registered common grazing is terminated— 

(a) the Commission must, as soon as reasonably practicable after making the 
determination, submit an application for registration of the termination 
by virtue of section (Registration of events affecting registered common 
grazings) of the 2010 Act; 

(b) the termination takes effect on the date of registration. 

(1EB) Any apportionment of all or part of a person’s share in a registered common 
grazing under subsection (1E) above takes effect, as respects an application for 
registration of the apportionment by virtue of section (Registration of events 
affecting registered common grazings) of the 2010 Act, on the date of 
registration.”; 

(b) after subsection (3) insert— 

“(3A) In relation to a registered common grazing— 

(a) any apportionment of the common grazing under subsection (3) expires 
at the end of the period of 3 months beginning with the date on which the 
common grazing was so apportioned unless an application for 
registration of the apportionment is submitted by virtue of section 
(Registration of events affecting registered common grazings) of the 
2010 Act before the expiry of that period; 

(b) the apportionment takes effect on the date of registration.”; 

(c) after subsection (5) insert— 

“(5A) Where an application is made under subsection (4) by the crofter of an 
unregistered croft, the Commission— 
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(a) may not apportion a part of the common grazing unless an application 
for first registration of the croft is submitted before the expiry of the 
period of 6 months beginning with the date on which the application to 
apportion a part of the common grazing was made; 

(b) need not, during that 6 month period, consider the application to 
apportion a part of the common grazing until an application for first 
registration of the croft is submitted. 

(5B) Where an application under subsection (4) by the crofter of a registered croft 
(other than a first registered croft) is granted— 

(a) the apportionment of a part of the common grazing expires at the end of 
the period of 3 months beginning with the date on which the part was so 
apportioned unless an application for registration of the apportionment is 
submitted by virtue of section 5 of the 2010 Act before the expiry of that 
period; 

(b) the apportionment takes effect on the date of registration. 

(5C) In relation to a registered common grazing— 

(a) any apportionment of a part of the common grazing under subsection (4) 
expires at the end of the period of 3 months beginning with the date on 
which the part was so apportioned unless an application for registration 
of the apportionment is submitted by virtue of section (Registration of 
events affecting registered common grazings) of the 2010 Act before the 
expiry of that period; 

(b) the apportionment of the part takes effect on the date of registration. 

(5D) But subsection (5C) does not apply to an apportionment which takes effect by 
virtue of subsection (5B).”; 

(d) after subsection (7) insert— 

“(7A) Any transfer by a person who holds a right in a registered common grazing of 
that right to another person takes effect, as respects an application for 
registration of the transfer by virtue of section (Registration of events affecting 
registered common grazings) of the 2010 Act, on the date of registration.”; 

(e) after subsection (8) insert— 

“(8A) Subsection (5C) applies to an apportionment under subsection (8) of registered 
lands held runrig as it applies to an apportionment under subsection (4) of a 
part of a registered common grazing, with the modification that the reference 
to section (Registration of events affecting registered common grazings) is to 
be construed as a reference to section (Lands held runrig). 

(f) after subsection (11) insert— 

“(11A) In relation to a registered common grazing— 

(a) any extension under subsection (11) of the period for which a part of a 
registered common grazing is apportioned ceases to have effect at the 
end of the period of 3 months beginning with the date on which the 
period was so extended unless an application for registration of the 
extension is submitted by virtue of section (Registration of events 
affecting registered common grazings) of the 2010 Act before the expiry 
of that 3 month period; 
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(b) the extension takes effect on the date of registration. 

(11B) Subsection (11A) applies to registered land held runrig as it applies to a 
registered common grazing, with the modification that the reference to section 
(Registration of events affecting registered common grazings) is to be 
construed as a reference to section (Lands held runrig).”; 

(g) after subsection (12) insert— 

“(12A) Subsection (12B) applies to an application by the crofter of a registered croft 
(other than a first registered croft) made under subsection (12) to bring to an 
end an apportionment made in pursuance of subsection (4). 

(12B) Where the application is granted— 

(a) the granting of the application expires at the end of the period of 3 
months beginning with the date of the granting unless an application for 
registration of the bringing to an end of the apportionment is submitted 
by virtue of section 5 of the 2010 Act before the expiry of that period; 

(b) the bringing to an end of the apportionment takes effect on the date of 
registration. 

(12C) Where it is determined under subsection (12)(b)(iii) that an apportionment of a 
registered common grazing is to come to an end, the apportionment comes to 
an end, as respects an application for registration of the bringing of it to an end 
by virtue of section (Registration of events affecting registered common 
grazings) of the 2010 Act, on the date of registration. 

(12D) But subsection (12C) does not apply to an apportionment the bringing to an 
end of which takes effect by virtue of subsection (12B).”; 

(h) after subsection (14) insert— 

“(14A) Any determination under subsection (14) takes effect, as respects an 
application for registration of the making of the determination by virtue of 
section (Registration of events affecting registered common grazings) of the 
2010 Act, on the date of registration.”; 

(i) in subsection (15), for “(14)” substitute “(14A)”.> 

Roseanna Cunningham 
 

44 In schedule 2, page 44, line 20, leave out <, the following are repealed> 

Roseanna Cunningham 
 

218 In schedule 2, page 44, line 20, at end insert— 

<(  ) after subsection (4) insert— 

“(4A) The Court may, if it considers it appropriate in consequence of any decision on 
an appeal under subsection (1), order the Keeper to rectify the Crofting 
Register.”;> 

Roseanna Cunningham 
 

45 In schedule 2, page 44, line 21, leave out <(5)(a)> and insert <(5) is repealed> 
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Roseanna Cunningham 
 

46 In schedule 2, page 44, line 21, at end insert— 

<(  ) in subsection (6), the words “10(4B),” are repealed;> 

Roseanna Cunningham 
 

47 In schedule 2, page 44, line 22, at end insert <is repealed> 

Roseanna Cunningham 
 

219 In schedule 2, page 44, line 22, at end insert— 

<(  ) In section 53 (jurisdictional provisions)— 

(a) in the proviso to subsection (1), after paragraph (i) insert— 

“(ia) any question that may be raised under section 12(1) of the 2010 
Act (including a question that could have been raised under that 
section had an application been made before the end of the period 
mentioned in section 11(5) of that Act);”; and 

(b) after subsection (2) insert— 

“(3) The Court may, if it considers it appropriate in consequence of any 
determination under subsection (1), order the Keeper to rectify the Crofting 
Register.”.> 

Roseanna Cunningham 
 

220 In schedule 2, page 44, line 22, at end insert— 

<(  ) In section 56 (powers of entry and inspection), in subsection (1), after “Act” insert “or, 
in the case of the Commission, by the 2010 Act”.> 

Peter Peacock 
 

76 In schedule 2, page 44, line 36, leave out <paragraph> and insert <paragraphs 2(3) and> 

Elaine Murray 
 

287 In schedule 2, page 44, line 38, at end insert— 

<(  ) Before laying a draft of a statutory instrument containing an order under 
section 2A(1) before the Scottish Parliament, the Scottish Ministers must— 

(a) lay before the Scottish Parliament— 

(i) a copy of the proposed draft order;  

(ii) a statement of their reasons for proposing to make the draft order; 

(b) publicise the proposed draft order in such a manner as they consider 
appropriate; and 

(c) have regard to— 

(i) any representations about the proposed draft order; 

(ii) any resolution of the Scottish Parliament about the proposed draft 
order; and 
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(iii) any report by a committee of the Scottish Parliament about the 
proposed draft order, 

made during such period, no shorter than 60 days and including at least 
30 days during which the Scottish Parliament is not dissolved or in 
recess, as the Scottish Ministers may specify when laying the proposed 
draft order.> 

Roseanna Cunningham 
 

221 In schedule 2, page 45, line 1, at end insert— 

<(  ) after the definition of “the 1997 Act”, insert— 

 ““the 2010 Act” means the Crofting Reform (Scotland) Act 2010 (asp 
00);”> 

Roseanna Cunningham 
 

48 In schedule 2, page 45, line 13, at end insert— 

<(  ) after the definition of “croft land” insert— 

 ““cultivate” has the meaning given by section 5C(8);”;> 

Roseanna Cunningham 
 

222 In schedule 2, page 45, line 13, at end insert— 

<(  ) after the definition of “croft land” insert— 

 ““date of registration” (other than in section 3) is to be construed in 
accordance with section 7(4) of the 2010 Act”;> 

Roseanna Cunningham 
 

223 In schedule 2, page 45, line 13, at end insert— 

<(  ) after the definition of “enactment” insert— 

 ““first registered croft” is to be construed in accordance with section 
5(1A) of the 2010 Act; 

 “first registration”, in relation to an unregistered croft or unregistered 
owner-occupied croft, means the registration of the croft or owner-
occupied croft in the Crofting Register;”;> 

Roseanna Cunningham 
 

224 In schedule 2, page 45, line 21, leave out <title sheet> and insert <registration schedule> 

Roseanna Cunningham 
 

279 In schedule 2, page 45, line 29, leave out <has the meaning given by section 19B(1)> and insert 
<is to be construed in accordance with section 19B(1) to (1C)> 

Roseanna Cunningham 
 

49 In schedule 2, page 45, line 29, after <19B(1);”;> insert— 
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<(fa) after the definition of “public notification” insert— 

 ““purposeful use” has the meaning given by section 5C(8); 

 “registered”, in relation to a croft, an owner-occupied croft or a common 
grazing, means registered in the Crofting Register; and “unregistered” 
and other cognate expressions are to be construed accordingly;”;> 

Roseanna Cunningham 
 

225 In schedule 2, page 45, leave out lines 31 to 33 and insert— 

<(  ) after the definition of “registered” (as inserted by sub-sub-paragraph (fa)) insert— 

 ““registration schedule” means the registration schedule of the croft 
made up and maintained under section 10(1) of the 2010 Act;”.> 

Roseanna Cunningham 
 

50 In schedule 2, page 45, line 33, at end insert— 

<(  ) In Schedule 2 (the statutory conditions)— 

(a) paragraphs 3, 3A and 3B are repealed; 

(b) in paragraph 13, the definitions of “cultivate” and “purposeful use” are repealed.>  

Karen Gillon 
 

288 In schedule 2, page 45, line 33, at end insert— 

<Scottish Land Court Act 1993 

(1) The Scottish Land Court Act 1993 (c.45) is amended as follows.  

(2) In paragraph 15 of schedule 1 (expenses)— 

(a) the existing provision becomes sub-paragraph (1); 

(b) at the beginning of that sub-paragraph insert “Subject to sub-paragraph (2),”; and 

(c) after that sub-paragraph add— 

“(2) The Land Court may not award expenses against the Crofting Commission.”.> 

Elaine Murray 
 

77 In schedule 2, page 45, line 33, at end insert— 

<Town and Country Planning (Scotland) Act 1997 

In section 38 of the Town and Country Planning (Scotland) Act 1997 (c.8) 
(consultations in connection with determination of applications) after subsection (3) 
insert— 

“(3A) A planning authority must notify the Crofting Commission of any application 
for planning permission made to the authority if the authority considers that— 

(a) the development or use of land proposed in the application may affect 
land in crofting use or within a crofting community, and 
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(b) the development or use of land proposed in the application may not 
comply with the policies and proposals for the development and use of 
land set out in the local development plan for the authority’s area 

(3B) The planning authority may not determine an application of the type mentioned 
in subsection (3A) until the Crofting Commission— 

(a) submits its views on the application to the authority, or 

(b) notifies the authority that it does not intend to submit any such views. 

(3C) The planning authority must, in determining an application of the type 
mentioned in subsection (3A), take into account any views submitted by the 
Crofting Commission under subsection (3B)(a).”.> 

Section 36 

Peter Peacock 
 

255 In section 36, page 31, leave out line 21 

Peter Peacock 
 

256 In section 36, page 31, leave out lines 23 and 24 

Roseanna Cunningham 
 

280 In section 36, page 31, leave out lines 25 and 26 

Peter Peacock 
 

257 In section 36, page 31, leave out line 27 

Roseanna Cunningham 
 

281 In section 36, page 31, line 28, leave out <and “owner occupier’s croft” have the meanings> and 
insert <has the meaning> 

Roseanna Cunningham 
 

282 In section 36, page 31, line 30, leave out <has the meaning given by section 19B(1)> and insert 
<is to be construed in accordance with section 19B(1) to (1C)> 

Peter Peacock 
 

258 In section 36, page 31, leave out lines 32 to 34 

Roseanna Cunningham 
 

226 In section 36, page 31, leave out line 34 and insert— 

 <“registration schedule”, in relation to a croft, means the registration schedule of 
the croft made up and maintained under section 10(1).> 
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Long Title 

Peter Peacock 
 

259 In the long title, page 1, line 1, leave out from second <to> to <it;> in line 2  
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Crofting Reform (Scotland) Bill 
 

3rd Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• a list of any amendments already debated; 
• the text of amendments to be debated on the third day of Stage 2 

consideration, set out in the order in which they will be debated.  THIS 
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

 
 

Groupings of amendments 
 

Definition of owner-occupier crofter 
260, 261, 279, 281, 282 

Duty to cultivate or put to other purposeful use every part of croft  
289 

Applications for registration: duty to apply, sanctions and incentives 
196, 197, 198, 200, 201, 202, 203, 204, 205, 206, 207, 209, 210, 211, 212, 215, 88, 
217 

Enforcement of duties: publication of criteria 
283 

Methods of monitoring compliance with duties etc. 
284, 293, 278 

Compliance with duties where croft sublet or let 
262 

Appeals against division etc. 
263, 266, 267, 268, 269, 270 

Enforcement of duties: notice to landlord 
290, 291, 292 

Circumstances in which Commission must be satisfied about use of croft for 
conservation purpose 
285 
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Division of croft before taking further enforcement action 
264, 265 

Scottish Ministers’ duty to report 
73 

Pre-consolidation modifications and modifications of Commission functions: 
Parliamentary procedure 
286, 287 

Succession to crofts 
271, 272, 208 

Assignation to non-family members: duty to consult landlord 
294 

Minor and technical amendments 
273, 280 

Meaning of vacant croft 
274 

Amendments of 1993 Act in relation to owner-occupier crofters 
275, 276, 277 

Jurisdiction of Land Court 
219 

Power of Land Court to award expenses 
288 

 
Amendments already debated 

 
Commission’s power to charge 
With 52 – 76 
 
Functions of Commission 
With 65 – 75 
 
Duties in relation to planning and development of inbye land 
With 69 – 74, 77 
 
Limit on number of letting/re-letting proposals 
With 3 – 34 
 
Succession to crofts 
With 9 – 37, 39 
 
Duty to reside on or near croft 
With 13 – 19, 24, 27, 28 
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Duties of crofters and owner-occupier crofters 
With 14 – 20, 21, 22, 23, 25, 26, 29, 30, 31, 32, 33, 38, 40, 41, 42, 43, 48, 49, 50 
 
Appeals 
With 18 – 35, 36, 44, 45, 46, 47 
 
Community maps and plans 
With 227 – 253, 254, 255, 256, 257, 258, 259 
 
 Notes on amendments in this group 

Amendment 258 pre-empts amendment 226 in the group “Registration 
schedule” 

 
Minor and technical 
With 110 – 213, 214, 221, 222, 223 
 
Registration schedule 
With 135 – 199, 224, 225, 226 
 

Notes on amendments in this group 
Amendment 226 is pre-empted by amendment 258 in the group “Community 
maps and plans” 

 
Reorganisation schemes: registration 
With 137 – 216 
 
Powers of entry 
With 162 – 220 
 
Rectification of Register 
With 171 – 218 
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

16th Meeting, 2010 (Session 3) 
 

Wednesday 16 June 2010 
 
Present: 
 
Aileen Campbell Karen Gillon 
Liam McArthur Elaine Murray 
Peter Peacock John Scott (Deputy Convener) 
Maureen Watt (Convener) Bill Wilson 
 
 
Crofting Reform (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 
3).  
 
The following amendments were agreed to (without division): 19, 20, 21, 22, 23, 260, 
261, 24, 25, 26, 27, 28, 29, 30, 262, 263, 31, 290, 32, 291, 33, 264, 265, 292, 34, 
266, 267, 268, 269, 35, 36, 286, 37, 271, 272, 38, 39, 40, 273, 274, 41, 42, 43, 275, 
276, 277, 44, 45, 46, 47, 48, 279, 50, 280, 281 and 282. 
 
The following amendments were agreed to (by division): 

196 (For 4, Against 0, Abstentions 4) 
197 (For 4, Against 0, Abstentions 4) 
198 (For 4, Against 0, Abstentions 4) 
199 (For 4, Against 0, Abstentions 4) 
200 (For 4, Against 0, Abstentions 4) 
201 (For 4, Against 0, Abstentions 4) 
270 (For 4, Against 0, Abstentions 4) 
202 (For 4, Against 0, Abstentions 4) 
203 (For 4, Against 0, Abstentions 4) 
204 (For 4, Against 0, Abstentions 4) 
208 (For 4, Against 0, Abstentions 4) 
209 (For 4, Against 0, Abstentions 4) 
216 (For 4, Against 0, Abstentions 4) 
217 (For 4, Against 0, Abstentions 4) 
218 (For 4, Against 0, Abstentions 4) 
219 (For 4, Against 0, Abstentions 4) 
220 (For 4, Against 0, Abstentions 4) 
221 (For 4, Against 0, Abstentions 4) 
222 (For 4, Against 0, Abstentions 4) 
223 (For 4, Against 0, Abstentions 4) 
224 (For 4, Against 0, Abstentions 4) 
49 (For 4, Against 0, Abstentions 4) 
225 (For 4, Against 0, Abstentions 4) 
226 (For 4, Against 0, Abstentions 4). 
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The following amendments were agreed to en bloc (by division): 
205, 206 and 207 (For 4, Against 0, Abstentions 4) 
210, 211 and 212 (For 4, Against 0, Abstentions 4) 
213, 214, 215 and 88 (For 4, Against 0, Abstentions 4) 
222, 223 and 224 (For 4, Against 0, Abstentions 4). 

 
The following amendments were disagreed to (by division): 

73 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
75 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
255 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
256 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
257 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
258 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote). 

 
Amendments 289, 283, 284, 285, 294 and 288 were moved and, with the agreement 
of the Committee, withdrawn. 
 
Amendments 74, 293, 253, 254, 278, 76, 287, 77 and 259 were not moved. 
 
Sections 32, 34, 35 and section 37 were agreed to without amendment. 
 
Sections 20, 21, 22, 23, 24 and 33, schedule 2 and section 36 were agreed to as 
amended. 
 
The Long Title was agreed to without amendment. 
 
The Committee completed Stage 2 consideration of the Bill. 
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Scottish Parliament 

Rural Affairs and Environment 
Committee 

Wednesday 16 June 2010 

[The Convener opened the meeting at 10:03] 

Crofting Reform (Scotland) Bill: 
Stage 2 

The Convener (Maureen Watt): Good morning, 
ladies and gentlemen. I welcome everyone to the 
committee‟s 16th meeting in 2010. The main 
purpose of today‟s meeting is to consider 
amendments at stage 2 of the Crofting Reform 
(Scotland) Bill. Everybody should remember to 
turn off their mobile phones and brambles, as they 
impact on the broadcasting system. 

Agenda item 1 is consideration of amendments 
that have been lodged at stage 2. Members 
should have in front of them their copies of the bill, 
the marshalled list of amendments and the 
groupings. I welcome the Minister for Environment 
and her officials to the meeting. 

Section 20—Duties relating to residency, 
misuse and neglect of crofts 

Amendments 19 to 23 moved—[Roseanna 
Cunningham]—and agreed to. 

Section 20, as amended, agreed to. 

Section 21—Duties of certain owner-
occupiers of crofts 

The Convener: The first group is on the 
definition of “owner-occupier crofter”. Amendment 
260, in the name of the minister, is grouped with 
amendments 261, 279, 281 and 282. 

The Minister for Environment (Roseanna 
Cunningham): Amendment 260 will replace the 
definition of “owner-occupier crofter” in new 
section 19B of the Crofters (Scotland) Act 1993, 
which is to be inserted by section 21 of the bill. It 
clarifies the definition of “owner-occupier crofter” 
and also provides that it applies to a former 
crofter‟s nominee. In addition, the definition will 
now also include a first-time owner-occupier of a 
newly constituted croft that has not previously 
been tenanted. In doing so, it makes reference to 
a person purchasing a  
“croft from the constituting landlord ... or ... such a 
purchaser‟s successor”. 

That will allow an individual to acquire a newly 
constituted croft and become an owner-occupier 
crofter where no tenant crofter had previously 

been in place. It is envisaged that certain 
landlords, particularly public bodies, might wish to 
seek the creation of new crofts to sort out a 
shortage of crofts in a particular area. 

Amendment 261 is consequential on 
amendment 260 and simply defines “constituting 
landlord” for the purposes of the new definition. 
Providing a statutory definition of “owner-occupier 
crofter” will allow the legislation to apply equally, 
so far as is necessary, to both tenant and owner-
occupier crofters. 

Amendments 279 and 282 are also 
consequential on amendment 260 and will make 
minor drafting changes to the definition of “owner-
occupier crofter” to reflect the drafting changes to 
the definition in new section 19B of the 1993 act. 

Amendment 281 will remove the definition of 
“owner-occupier‟s croft” from the interpretation 
section in the bill, as it is not used in the text of the 
bill itself but is used in provisions of the bill that will 
insert text into the 1993 act. There will be a 
definition in the interpretation section of the 1993 
act. 

I move amendment 260. 

Amendment 260 agreed to. 

Amendments 261 and 24 moved—[Roseanna 
Cunningham]—and agreed to. 

The Convener: The next group is entitled “Duty 
to cultivate or put to other purposeful use every 
part of croft”. Amendment 289, in the name of 
Peter Peacock, is the only amendment in the 
group. 

Peter Peacock (Highlands and Islands) (Lab): 
The amendment is on the issue that I raised when 
the minister lodged some amendments in the first 
week of stage 2. I will not labour the point, 
because the minister indicated that part of the 
previous act was simply being brought into the bill 
and undertook to consider the matter before we 
got to stage 3. She may have done so by now. I 
was going to seek leave to withdraw the 
amendment, given what she said previously, but if 
she has anything else to say I would be happy to 
hear it. 

I move amendment 289. 

Roseanna Cunningham: I have one or two 
things to say. Peter Peacock indicated on the first 
day of stage 2 that he thought it unreasonable to 
require a crofter to cultivate every part of their croft 
or to put every part of the croft to purposeful use if 
it was impossible to do so. He used the example 
of someone having a large rock in the middle of 
their croft. Amendment 289 would remove the 
requirement only from owner-occupiers and not 
from tenant crofters, which would also require 
amendment to the new section 5C of the 1993 act, 
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which was inserted in the bill by an amendment 
that we considered on the first day of stage 2. As I 
said previously, the requirement is not something 
that we have come up with ourselves; we have 
simply replicated the pre-existing wording, which 
was inserted into the 1993 act in 2007. The 
situation is what it has already been, if you like. 

However, I agree with the point that Peter 
Peacock is trying to get at. I am glad that he is 
considering seeking to withdraw amendment 289, 
because we want to consider the matter before 
stage 3. I do not want crofters to have to do the 
impossible—nobody does—but I am also sure that 
Peter Peacock does not want to create a provision 
that might end up being called the “Peacock 
loophole”, which would let crofters get away with 
not cultivating their crofts or putting them to 
purposeful use. A test of reasonableness needs to 
be applied, which is what we are considering for 
stage 3. I hope that that is enough for Peter 
Peacock just now. 

John Scott (Ayr) (Con): I very much support 
the sentiments behind Peter Peacock‟s 
amendment 289. It would be unreasonable to 
expect to be put to purposeful use areas such as 
scree slopes or ponds or lochs. There is nothing 
that one can reasonably do with such areas 
except look at them—as I have done in my life. I 
would be grateful if the minister would introduce 
some reasonable amendments to that effect at 
stage 3. 

The Convener: I think that Peter Peacock and 
John Scott have expressed the feelings of the 
whole committee. 

I ask Peter Peacock to wind up the debate. 

Peter Peacock: There is no need for me to 
wind up. I accept what the minister has said and I 
seek leave to withdraw amendment 289. 

Amendment 289, by agreement, withdrawn. 

Amendments 25 and 26 moved—[Roseanna 
Cunningham]—and agreed to. 

The Convener: The next group is entitled 
“Applications for registration: duty to apply, 
sanctions and incentives”. Amendment 196, in the 
name of the minister, is grouped with amendments 
197, 198, 200 to 207, 209 to 212, 215, 88 and 
217. 

Roseanna Cunningham: The amendments in 
the group are subsequent to last week‟s 
amendments on registration. The amendments 
provide the timings for first registration and for 
subsequent applications to amend the registration 
details of a registered croft. The effect of the 
amendments will be broadly analogous to current 
practice in land registration, in so far as 
registration will be required in order to give full 
legal effect to the change being made to the croft 

just as registration in the land register is required 
in order to complete the sale of land. 

I would be happy to go through each of the 
amendments individually, unless committee 
members are happy for me to stop here. 

I move amendment 196. 

The Convener: The question is, that 
amendment 196 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 196 agreed to. 

Amendment 197 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 197 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con) 
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 197 agreed to. 

Section 21, as amended, agreed to. 

Section 22—Consent for absence from croft 

Amendments 27 and 28 moved—[Roseanna 
Cunningham]—and agreed to. 

Section 22, as amended, agreed to. 

Section 23—Enforcement of duties of 
crofters and certain owner-occupiers 
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The Convener: The next group is entitled 
“Enforcement of duties: publication of criteria”. 
Amendment 283, in the name of Elaine Murray, is 
the only amendment in the group. 

Elaine Murray (Dumfries) (Lab): At stage 1, 
the committee considered that the factors that 
would lead the commission to intervene in cases 
of absenteeism or neglect are not especially clear 
and that stakeholders would benefit from greater 
transparency. For example, the Crofters 
(Scotland) Act 1993, as amended by the Crofting 
Reform etc Act 2007, details what landlords can 
do to terminate tenancies in cases of absenteeism 
or neglect, but it does not detail what would 
prompt landlords to take those actions. 

The committee‟s stage 1 report recommended 
that the criteria should be published and 
suggested a number of relevant criteria, such as 
“whether the absentee‟s croft is being worked ... how long 
the crofter has been away ... the level of crofting demand 
within the community” 

and so on. We also recommended that 
“Such criteria need not be on the face of the Bill, but should 
be set out in strategic plans of the Commission.” 

Amendment 283 would reflect those 
recommendations by requiring the commission to 
publish the criteria that it will use to determine 
whether a crofter is not complying with the duties 
that are mentioned in sections 5AA or 5B or in 
sections 19C(2)(a) or (b) of the amended 1993 
act. The amendment would also require the 
crofting commission to consult prior to publication 
of the criteria, but it would leave it to the 
commission to determine whom it should consult. 

In its response to the committee‟s stage 1 
report, the Scottish Government stated: 

“The Scottish Government agrees ... that, in the interests 
of transparency, the Commission should publish criteria  ... 
in the Commission‟s policy plan. ... The Government ... 
expects a tougher approach towards absenteeism and 
neglect”. 

Therefore, I hope that the minister will support my 
approach to ensuring that that happens. 

I move amendment 283. 

10:15 
Peter Peacock: I support Elaine Murray‟s 

amendment 283. At the back end of last week, I 
received an e-mail from a crofter in which he 
copied to me correspondence to the Crofters 
Commission following the current initiative on 
absenteeism. He is a bit irate about it, and he set 
out in the e-mail why he is not an absentee. 
Having read what he wrote, I think that the 
commission will accept his position, but a lot of his 
anxiety would have been relieved if there had 
been clear criteria about how the commission 

would ultimately make its judgment. Therefore, in 
the spirit in which Elaine Murray has put forward 
her amendment, it would be good to set out the 
criteria both to inform people about the criteria that 
the commission will use, and to reassure those 
who have a reasonable reason for not currently 
being on their croft that they may have an 
acceptable argument. I am happy to support 
Elaine Murray‟s amendment. 

Roseanna Cunningham: I fear that Elaine 
Murray‟s hopes will be dashed. Amendment 283 
would place a statutory obligation on the 
commission to publish the criteria to be used in 
determining whether a tenant or owner-occupier 
crofter is complying with the residency or misuse 
and neglect duties. 

The first point to make is that absenteeism, 
neglect and misuse are already defined in the bill, 
and it is relatively clear when the duty has been 
complied with or breached. The second reason 
why I think that amendment 283 is unnecessary is 
that we expect the commission to publish 
information on when it might not take action—the 
good reasons for not taking action—in the policy 
plan that it will have to produce under section 2C. 
We have therefore already provided for the other 
side of the coin in section 2C. It would have been 
interesting to test the set of concerns in Peter 
Peacock‟s e-mail against that, but I ask the 
committee not to support amendment 283 
because in our view it is unnecessary. 

Elaine Murray: I note what the minister says 
and that absenteeism, neglect and misuse are 
defined, but it is still the case that the criteria that 
are to be used to make the judgment are not clear. 
Indeed, as the minister said, the reasons for not 
taking action are provided for in the bill, but 
nowhere is there reference to the reasons for 
taking action. However, I am prepared to seek to 
withdraw the amendment at this stage in order to 
consider the issue further. It might be something 
on which I can have further discussions with the 
minister. 

Amendment 283, by agreement, withdrawn. 

The Convener: The next group is entitled 
“Methods of monitoring compliance with duties 
etc.” Amendment 284, in the name of Elaine 
Murray, is grouped with amendments 293 and 
278. 

Elaine Murray: The committee observed during 
its visit to Sutherland a circumstance in which a 
crofter was aware of neglected crofts in the 
township and was more than prepared to work 
them herself. She tried to raise the issue through 
the grazings committee, but it was unsure how to 
progress her complaint and she did not know how 
to raise it further. 
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In the section of our stage 1 report on policing 
and investigating absenteeism and neglect, the 
committee observed that the bill has little to say on 
how cases will come to the attention of the 
commission. We received mixed views from 
witnesses. Andrew Thin of Scottish Natural 
Heritage argued that a statutory duty should be 
placed on the crofting commission, while Drew 
Ratter was anxious that the commission should 
not be required to act as 
“a private detective agency ... inspecting 18,000 crofts at 
regular intervals”.—[Official Report, Rural Affairs and 
Environment Committee, 23 February 2010; c 2459.]  

My amendment 284 addresses both concerns. 
The commission would be placed under a duty to 
investigate suspected failures to comply with the 
requirements on absenteeism and neglect, but 
that would be triggered either by a complaint from 
the grazings committee or by a petition of at least 
one third of registered crofters in a crofting 
township. For example, the grazings committee of 
the crofter in Sutherland would be empowered to 
ask the commission to investigate the neglected 
crofts in which she has an interest without its 
being obliged to inspect every croft in the township 
to ascertain which ones are not being tended as 
they should. 

John Scott‟s amendment 293 has a similar 
intention to my amendment 283; it would require a 
checklist on what constitutes neglect to be issued 
to crofters and it would require crofters to supply 
the address at which they are ordinarily resident. I 
am interested to hear more from John Scott about 
his intentions, as I am quite sympathetic to them. 

Rob Gibson‟s amendment 278 would place a 
duty on grazings committees to report on the state 
of the township and on neglected and misused 
crofts in particular, rather than placing the duty on 
the commission to act if the grazings committee 
were to report neglect or absenteeism to it. It could 
be rather onerous for a grazings committee to do 
that annually, and it does not address 
circumstances in which a township does not have 
a grazings committee. I am interested to hear 
more from Rob Gibson about the intention behind 
amendment 278, and I look forward to hearing 
committee members‟ views on all the amendments 
in the group. 

I move amendment 284. 

John Scott: Amendment 293, in my name, 
seeks to provide an alternative method of 
monitoring the compliance of crofters and owner-
occupier crofters with their residency duties and 
their duties to cultivate their crofts or put them to 
other purposeful uses. The existing agricultural 
census could provide a vehicle for crofters and 
owner-occupier crofters to confirm that they are 
complying with those duties. 

In preparing amendment 293, I was advised by 
the legislation team that I should seek to amend 
the Agricultural Statistics Act 1979. However, I 
now understand that the 1979 act does not extend 
to Scotland, and that my approach should have 
been to amend the Agriculture Act 1947. That is 
now clear. 

The substance of my amendment remains the 
same, nonetheless, and I will explain why I favour 
such an approach. I thank Elaine Murray for her 
support. The concept is—as we discussed in 
committee—that crofters would be able to declare 
on the form that the croft is being put to 
“purposeful use”. 

In addition, crofters would provide the address 
at which they are ordinarily resident if they do not 
live on the croft, which would help traceability for 
registration purposes as well as provide 
information on whether the crofters live within the 
32km zone. It would also be helpful for electoral 
registration purposes, and it would save the 
crofting commission expense and would not 
impose a burden on grazings committees. It would 
avoid the burden that the amendments in the 
names of Elaine Murray and Rob Gibson would 
impose on committees and the commission. It is a 
low-cost self-monitoring way of addressing 
absenteeism and neglect. 

The Convener: I welcome Rob Gibson to the 
committee, and ask him to speak to amendment 
278. 

Rob Gibson (Highlands and Islands) (SNP): 
Thank you, convener. 

Our intention is to ensure that we get rid of 
neglect and identify absenteeism. The township of 
Camuscross on Skye produced a detailed report, 
which identified practices—good and bad—by 
individuals in the township and by the regulatory 
authorities. I am concerned when I hear Drew 
Ratter say that the Crofters Commission is not 
prepared to act as “a private detective agency”—it 
should be a public detective agency. However, if 
the commission is to identify the scale of the task, 
it needs information to prod it in that direction. 

Elaine Murray, John Scott and I have sought to 
do that by various means. My suggestion, which 
was discussed briefly at the cross-party group on 
crofting, involves a simple pro forma that would be 
provided by the commission to grazings 
committees to get a report from them. That could 
be done annually or otherwise; amendment 278 
provides for an annual report, but that might prove 
to be onerous for the commission to deal with. To 
get a snapshot of where problems are, there must 
be communication from the crofts to the crofting 
commission. 

To back up amendment 278, I offer the remarks 
of an east Sutherland crofter, who said: 
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“I ... stress again that I believe that I have a moral 
obligation to make good use of the land I have. It infuriates 
me enormously that people acquire land to gain some sort 
of perceived „status‟ and then do little with it or something 
which in my opinion is not „purposeful‟. I also think that 
continuing to take from the land without putting anything 
back into it or even keeping fences in order is as bad. 
However the 1993 Act places very clear obligations on 
crofters in this respect yet nothing appears to be done to 
address this problem.” 

That is an eloquent statement from someone 
who has at heart the best interests of croft land—
her own and others‟. By activating grazings 
committees, we would have a means to prod the 
crofting commission into action. I am interested to 
hear what the minister has to say about my 
proposal. 

Peter Peacock: The amendments in the group 
are not mutually exclusive—they could all be 
agreed to. I like Elaine Murray‟s approach, partly 
for the reason that Rob Gibson touched on when 
he mentioned Camuscross. People in Camuscross 
were irritated that they had raised with the Crofters 
Commission their belief about neglect but the 
commission had not, in their view, taken action. 
Elaine Murray suggests that, when a grazings 
committee raises an issue with the commission, 
the commission should be obliged to investigate 
that. That would take us forward and that 
approach would be useful. 

Subsection (1)(b) in Elaine Murray‟s amendment 
284 would provide that, if a grazings committee 
did not raise an issue but at least a third of a 
community felt that the matter should be raised, 
the commission would have to take that seriously. 
I suspect that the minister will say that she would 
hope that the commission took action even if one 
person complained—perhaps the amendment‟s 
approach to that needs to be considered. 

I have some sympathy with John Scott‟s 
amendment 293, notwithstanding the fact that he 
said that the act to which the amendment refers 
has to be changed. There is something in people 
self-certifying what they do. That might make a 
contribution, although it would not obviate the 
need for other activities. 

I was pleased that Rob Gibson said that annual 
reporting might create a burden on the 
commission, because I agree. His amendment 
278 would not require the commission to take 
action, even though it would receive a report. 
About 800 grazings committees exist, so their 
reporting would involve quite a lot of 
administration. If Rob Gibson lodged a stage 3 
amendment to propose reporting every fourth year 
or whatever, I would be much happier to consider 
that, because the idea could make a contribution. 

However, as we took evidence and went round 
crofting communities, the reluctance of 
communities to report their neighbours and peers 

was clear. I fear that, because of that social 
pressure, communities would say that everything 
was okay, so they might not report in the way that 
we envisage. The suggestion has complications, 
but it is in the same territory as are the proposals 
from Elaine Murray and John Scott on trying to 
find a way forward. All the amendments must be 
considered. 

Karen Gillon (Clydesdale) (Lab): When Rob 
Gibson spoke, I saw a new Alexander McCall 
Smith novel coming—“The Crofting Detective 
Agency”.  

There is something in each amendment. We 
have examined the issue, which is not easy. 
However, the argument has another side. The 
amendments should not be seen as allowing the 
crofting commission to abdicate its responsibility 
for actively considering absenteeism and neglect. 
Peter Peacock is right: we have found resistance 
to reporting neighbours and communities, because 
a stigma is attached to that. We must find the right 
balance. All the amendments would make useful 
additions. 

Through stage 1 discussions, John Scott has 
convinced me that he suggests a useful addition—
a self-reporting mechanism that is not an 
alternative but is one way of ensuring that people 
think about what they do. 

10:30 
Elaine Murray‟s amendment 284 puts an onus 

on people to report and on the crofting 
commission to investigate. I have some concerns 
about the requirement for one third of the 
registered crofters in a township to support a 
petition to investigate; we might need to look at the 
figures around that. 

On Rob Gibson‟s amendment 278, I agree with 
Peter Peacock that annual reporting is far too 
frequent. I have lodged an amendment, which I 
hope will be agreed to later, that will lay a duty on 
ministers to report to the Parliament on the state of 
crofting. It would be useful if we could tie the 
grazings committee reports down to the year 
before the reporting process, so that the crofting 
commission and the minister have some further 
information on which they can base their reports. 

We might need to come back at stage 3 to tie all 
these things together. Getting something that 
works for everyone will be positive, as long as we 
do not take away the crofting commission‟s 
responsibility for its role. 

Liam McArthur (Orkney) (LD): Throughout 
stage 1, for all the criticism that we heard in 
evidence about how the Crofters Commission has 
been carrying out its duties, or not, a clear view 
was expressed that the commission needs to be 
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strengthened and encouraged to take a more 
proactive role. As others have suggested, each of 
the three amendments in the group touch on that 
and seek to address it in some way. 

I suspect that the minister will have some 
problems with amendment 284, although it 
probably adheres more to the approach that the 
committee took at stage 1 than do the other 
amendments in the group. As Peter Peacock 
suggested, however, the amendments are not 
necessarily mutually exclusive.  

John Scott made a strong argument throughout 
stage 1, and has done so again today, for the 
approach that he would like to take. 
Notwithstanding the obvious point about the 
Agriculture Act 1947, my concern is how the 
approach would work in practice. If I recall rightly, 
during the stage 1 debate, the minister raised 
concerns about the workload and bureaucracy that 
could lie behind such an approach. Nevertheless, 
it has a number of attractions that could, over time, 
outweigh some of the problems that might arise in 
the initial stages. 

The immediate concern about amendment 278 
is the frequency of the requirement. There are 
concerns about individuals within communities 
being seen to snoop on their neighbours and raise 
concerns about them. Nevertheless, if the 
commission is bound to act, it will need to act on 
information that is brought to it, and one of the 
ways of doing that will be through the grazings 
committee. If the timeframe for that can be worked 
out, it looks as if it will strengthen the approach 
that each of the amendments is trying to achieve. 

The Convener: Minister, how do you steer a 
course through all that? 

Roseanna Cunningham: I should say at the 
outset that I appreciate the intentions behind the 
amendments. As members have indicated, we are 
trying to get to the same outcome. My difficulty is 
that none of the amendments quite does what it 
says on the tin, so I ask for them to be withdrawn 
or not moved, not to see the end of the issue, but 
to see whether we can come up with something 
better at stage 3 that will achieve what we are all 
trying to achieve. We need to ensure that the 
commission gets the information that it needs to 
be able to address absenteeism, neglect and 
misuse, and we need to ensure that the 
commission acts on that information. 

My fear is that amendment 284 would lead to 
realising some of the concerns that Peter Peacock 
expressed during stage 1. If the commission is 
made aware of a breach of duty, it will investigate 
it, and if it considers that the duty is being 
breached, the bill requires it to give the relevant 
person a written notice. It will be able to deal with 
reports of breaches of duties systematically, 

according to the resources that are at its disposal. 
Imposing a specific duty on the commission to 
investigate every suspected failure on receipt of a 
request could overwhelm it and result in it 
breaching that duty. It would be much more 
sensible to let the commission manage the 
workload. 

I am also unclear as to why a request would 
have to be made by a grazings committee or by 
petition. That might begin to be burdensome and 
bureaucratic. At present, any single member of a 
crofting community can make a complaint to the 
commission in respect of misuse or neglect. That 
has resulted in two cases since 2007, as we 
heard. I will come back to the issues that members 
have raised on crofters‟ concerns about that. 

Amendment 284 would attach unnecessary 
strings to the circumstances under which the 
commission would have to investigate. We do not 
want to do that inadvertently and to tie the 
commission‟s hands. We want to give the 
commission greater freedom to tackle issues. For 
those reasons, I urge Elaine Murray to withdraw 
amendment 284. However, I do not give those 
reasons as fatal to the amendment‟s intent and 
purpose. 

I turn to amendment 278 in the name of Rob 
Gibson. All committee members have probably 
read the report on the state of crofting in 
Camuscross and would agree that it was an 
excellent case study of some of the regulatory 
issues that that township faced. The report 
identified neglected crofts as well as crofts with 
absentee tenants. It went further and pointed out 
demand within the township for crofts, which was 
an interesting aspect that is not always reported 
on at that level. 

Reports that contained that kind of information 
for every township would of course be useful for 
the commission and would help it to identify 
possible cases of absenteeism, neglect and 
misuse for investigation. That would go some way 
to delivering John Scott‟s desire for crofters to 
undertake a level of self-assessment. However, I 
have reservations about Rob Gibson‟s 
amendment. For example, it would require 
grazings committees to report annually on the 
state of their township, and, in particular, on 
whether any croft was neglected or misused. This 
might sound a little pedantic—although laws have 
to be pedantic for good reasons—but it would be 
better if the requirement was to report on the state 
of crofting in a township and not on any matter 
related to the township, which is how the 
amendment could be construed. 

Further, I believe strongly that the requirement 
to report annually would be overly burdensome for 
grazings committees. Frankly, that is just too 
frequent. Perhaps a five-yearly report would be 
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more proportionate and would give the 
commission time to do something with the reports. 
There are about 850 grazings committees so, in 
theory, the commission would receive up to 850 
reports every year. I fear that those reports would 
simply go on a shelf and would never be looked at 
because there would be insufficient resources to 
do that. It would then become a pointless exercise. 
I am attracted to the idea, but the present drafting 
is a little disproportionate. 

I would not expect every grazings committee to 
produce a Camuscross-style report. I would 
certainly want the commission to develop a lighter-
touch proforma that grazings committees could 
complete to report on the state of the crofts and 
common grazings in a township. That would 
include information on issues such as the waiting 
list and how many people were trying to get into 
crofting. 

I appreciate Peter Peacock‟s point that all the 
amendments could be agreed to and that they are 
not mutually exclusive. However, if we accepted 
amendment 278 along with Elaine Murray‟s 
amendment 284, under which every issue would 
have to be investigated on receipt of a request, the 
commission could end up with 800 or so reports 
coming in every year reporting a significant 
number of breaches of the duty. The whole 
process would collapse under the weight of that. 

We must be mindful of the local assessors, 
whose role is to assist the commission in the 
exercise of its functions. That might include 
reporting breaches of duties as well as 
commenting on regulatory applications. On 
balance, a joined-up approach between grazings 
committees, local assessors and the community to 
identify absenteeism, misuse and neglect would 
benefit crofting. Rob Gibson‟s amendment makes 
no mention of grazings constables. Elaine Murray 
made a good point that not all townships have 
grazings committees—some have grazings 
constables and some might have neither, so we 
would need to try to find ways of including such 
townships. If we were to go for a five-yearly 
assessment, we would like to have something 
fairly quickly to provide an early benchmark. It is 
important to say something about that early timing. 

Although I see merit in Rob Gibson‟s 
amendment 278, I hope that he will understand 
why I ask him not to move it, so that we can try to 
come back with something at stage 3. 

One or two members made the point about 
crofters‟ concern about clyping on their 
neighbours. However, through the reporting 
mechanism, it will be possible for a grazings 
committee to report that there are three, four or 
five absentees or that there are two or three crofts 
that they consider to be neglected, without 
necessarily naming individuals. Such a report 

would alert the commission to the potential 
problem that was developing and allow it to 
undertake the investigatory role that Karen Gillon 
is concerned that it must not ignore but be 
proactive in undertaking. There is a way of making 
the system work better. 

John Scott has pre-empted the debate on 
amendment 293 by making the basic point that 
needs to be made about the Agricultural Statistics 
Act 1979 not extending to Scotland. Nonetheless, I 
understand what he is trying to do. We have 
discussed the idea of crofters making some form 
of declaration, as part of a self-regulatory 
approach, but the agricultural census is not the 
place for such a declaration. Its function is to 
collect statistics and is not to do with compliance. 
Only in exceptional circumstances is it possible to 
get data on individuals by using the census, 
because anonymity is a central principle and all 
data are aggregated prior to release. 

I agree with John Scott that it is important that 
there is a clear means of reporting breaches of 
duties to the commission. Better use could be 
made of the existing data that the Government 
holds from, for example, subsidy claims, to 
ascertain whether crofters are complying with their 
duties. Any crofter who makes a subsidy claim 
must meet the cross-compliance criteria, which 
means that, in effect, they make a declaration that 
they are not misusing or neglecting their croft. 

Perhaps more could be done to make better use 
of information that we have from the wide range of 
Scotland‟s environment and rural services 
agencies and from agricultural area offices, to 
identify people who are not meeting their 
responsibilities to live on or near the croft and 
work the land. 

John Scott: I appreciate that the agricultural 
census is an information-gathering tool. 
Nonetheless, a person‟s name is clearly on the 
form when they return it to the Scottish 
Government‟s directorate for rural and 
environment research and analysis. If a tear-off 
strip was provided on the form, the statistical 
information could easily be gathered and the 
information that was required for self-certification 
could be returned to the crofting commission for it 
to inspect at its choice—there would be 15,000 or 
so forms. 

The point of such an approach is that if a crofter 
had put their signature to such a declaration they 
would be worried about being inspected and they 
would be more likely to comply. We would not 
have to depend on grazings committees plucking 
up the courage to report non-compliance in cases 
of absenteeism and neglect. There is a real 
danger in that regard. I support the principle 
behind the other amendments in the group, but the 
evidence that we have taken suggests that 
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grazings committees would be reluctant to judge 
people. The route that I am proposing should 
therefore be pursued. 

Roseanna Cunningham: I hear what you are 
saying, but the issue is not as simple as you 
suggest that it is. I want to bring together the good 
intent of the three members who lodged the 
amendments in the group and to try to come up 
with something that achieves more practically and 
effectively what I think that you all want to achieve. 
After all, the proposal in amendment 278, which 
Rob Gibson lodged, is also for a form of self-
regulation, albeit different from the approach that 
John Scott proposed. I ask John Scott not to move 
amendment 293, not just because it is outwith the 
competence of the Parliament, which is a 
fundamental objection, but because there are 
better approaches than one that uses the 
agricultural census. 

Given my remarks, I hope that members will 
realise that we have thought carefully about all 
three amendments. The Government‟s intention is 
to find the right way of achieving the right 
outcome. I ask Elaine Murray to withdraw 
amendment 284, I ask John Scott and Rob Gibson 
not to move amendments 293 and 278, and I 
invite members to collaborate—I know that that is 
sometimes difficult, but in this case it might be 
appropriate—and to talk to us, to ascertain 
whether there is a better way forward. 

I advise members that the Government has to 
lodge amendments for stage 3 by next Thursday. 
Members have until Friday to lodge non-
Government amendments—non-Government 
amendments have a day longer—and we would 
have to have an amendment in by the stage 3 
deadline. It would be useful to do that in 
collaboration to see whether we can bring all the 
ideas together and find a better way of achieving 
what we want to achieve. 

10:45 
Elaine Murray: It is clear that there are three 

slightly different amendments with the same 
ultimate intention. I note that there are problems 
with each of them. 

The reason that my amendment 284 requires a 
minimum of one third of the registered crofters in 
the township to support a petition is to try to 
prevent vexatious reporting. There is no particular 
evidence of that in crofting communities, but we 
have all dealt with neighbour disputes in our 
communities in which people continue to complain 
about their neighbours to the police and elected 
representatives. The commission should be 
required to act only if the concern is genuine and 
shared by the wider community, rather than 
coming from one individual who does not get on 

with their neighbour and is trying to make trouble 
for them. 

I am happy to withdraw my amendment in the 
hope of finding a way forward that embraces the 
intentions of the three amendments but manages 
to avoid some of their pitfalls. I note what the 
minister said about the timescale. That is the first 
time that I have appreciated how strapped for time 
we will be for stage 3 amendments. In those 
circumstances, we should work with the 
Government on any potential issues if possible. 
The bill team has the experience to be able to 
come up with a solution that embraces what we 
are all trying to do. That might be the only way to 
avoid stage 3 amendments with pitfalls similar to 
those that are before us today. 

Amendment 284, by agreement, withdrawn. 

Amendments 29 and 30 moved—[Roseanna 
Cunningham]—and agreed to. 

The Convener: The next group is on 
compliance with duties where the croft is sublet or 
let. Amendment 262, in the name of the minister, 
is the only amendment in the group. 

Roseanna Cunningham: I will be mercifully 
brief. Amendment 262 is a technical amendment. 
It provides that a tenant or owner-occupier crofter 
is deemed to comply with the duties imposed upon 
them, other than the duty not to misuse the croft, if 
those duties are complied with by the crofter‟s 
subtenant or the owner-occupier‟s tenant. 

I move amendment 262. 

Amendment 262 agreed to. 

The Convener: The next group is on appeals 
against division. Amendment 263, in the name of 
the minister, is grouped with amendments 266 to 
270. 

Roseanna Cunningham: Amendment 263 
restricts the application of the definition of 
“relevant person” in proposed new section 26A(2) 
of the 1993 act to avoid any potential confusion, 
as the act already contains a definition of “relevant 
person”. 

Amendment 266 provides for a new right of 
appeal to the Scottish Land Court by a crofter or 
owner-occupier crofter against a decision by the 
commission under proposed new section 26B(5) 
of the 1993 act that a duty is not being complied 
with. Amendments 267 and 268 are consequential 
on amendment 266. 

Amendment 269 clarifies that a right of appeal 
under proposed new section 26K(2) of the 1993 
act against the commission‟s termination of a 
crofter‟s tenancy or its requirement for letting 
proposals to be submitted in respect of an owner-
occupier‟s croft may include an appeal against the 
commission‟s prior division of the croft or owner-
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occupied croft under proposed new section 26G of 
the 1993 act. 

Amendment 270 confers a power upon the Land 
Court to instruct the keeper of the registers of 
Scotland to rectify the crofting register following a 
decision of the court arising from an appeal under 
new section 26K(2)—an appeal against the 
commission‟s order to terminate the crofter‟s 
tenancy or its requirement for letting proposals for 
an owner-occupied croft, which may include an 
appeal against any prior division of the croft.  

Amendment 270 is consistent with amendment 
218, which inserted the same power in section 
52A of the 1993 act, to which the committee 
agreed during its discussion of the register last 
week. 

I move amendment 263. 

Amendment 263 agreed to. 

Amendment 31 moved—[Roseanna 
Cunningham]—and agreed to. 

The Convener: The next group is on 
enforcement of duties: notice to landlord. 
Amendment 290, in the name of John Scott, is 
grouped with amendments 291 and 292. 

John Scott: Amendment 290 would require the 
commission to send a copy of an enforcement 
notice to the landlord when it relates to breach of 
the new duties in the context of a tenanted croft. It 
is not unreasonable that a landlord should be 
informed when enforcement action is taken 
against a crofter, given that the landlord has an 
interest in the croft and could take action if the 
crofter fails to comply with the duties in new 
sections 5B and 5C of the 1993 act. The purpose 
of amendment 290 is to ensure communication 
between all the parties involved. Although there is 
no amendment to this effect, it would be equally 
reasonable to expect the landlord to notify the 
commission if it made an application to terminate 
the tenancy under section 26 of the 1993 act. 

Amendment 291 would require a copy of any 
notice that gave a crofter an opportunity to give an 
undertaking under section 26C of the 1993 act to 
be sent to the landlord. It simply seeks to ensure 
that communication takes place between the 
commission and the landlord, and that the landlord 
is kept up to date. 

Amendment 292 is a similar amendment, which 
would require the landlord to be sent a copy of a 
notice of division. Again, it is not unreasonable for 
a landlord to be notified when a croft in which he 
has an interest is divided. 

I move amendment 290. 

Roseanna Cunningham: I have no difficulties 
with Mr Scott‟s amendments 290, 291 and 292. As 
he indicated, they seek to include the landlord in 

the process relating to the new enforcement 
provisions in section 23, which seems reasonable 
to me. 

However, I note that amendment 292 relates to 
a division that is made under new section 26G(1), 
which refers to tenant and owner-occupier 
crofters. As there will be no landlord with an 
owner-occupier‟s croft, I support the amendment 
on the basis that Mr Scott will support a further 
Government amendment at stage 3 to clarify that 
the proposed provision relates only to tenanted 
crofts. 

John Scott: It‟s a deal. 

Amendment 290 agreed to. 

The Convener: The next group is on 
circumstances in which the commission must be 
satisfied about the use of a croft for conservation 
purposes. Amendment 285, in the name of Elaine 
Murray, is the only amendment in the group. 

Elaine Murray: Section 20 states that crofters 
who refrain from 
“an activity for the purpose of conserving ... the natural 
beauty of the locality ... or the flora and fauna of that 
locality” 

are not misusing or neglecting their croft. At stage 
1, the bill team explained that the bill was more 
restrictive than the current legislation in that 
regard, but concerns still exist that conservation 
could be used as an excuse by a crofter who was 
neglecting their croft. Such a crofter could argue, 
for example, that they had observed some rare 
species of butterfly in the locality, the habitat of 
which might be disturbed. Andrew Thin of Scottish 
Natural Heritage was worried that the concept of 
conserving natural beauty was highly subjective 
and that the provision could be “a charter for 
lawyers”. We know what sort of mischief lawyers 
can inflict. 

The intention of amendment 285 is to close any 
potential loopholes by requiring the crofter to 
provide evidence of planning and management in 
relation to the activity that is being engaged in or 
refrained from, and to provide evidence that 
engaging in or refraining from the activity is 
recognised to contribute to conservation by an 
approved conservation body such as SNH, RSPB 
Scotland or whatever conservation organisation is 
best qualified to advise. The commission must not 
decide that a breach of duty has occurred without 
allowing representations to be made, but those 
representations must fulfil certain criteria with 
regard to planning and management and 
recognised conservation purposes. 

I move amendment 285. 

Roseanna Cunningham: Amendment 285 
places a burden on crofters by requiring them to 
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demonstrate that they have engaged in or 
refrained from an activity for conservation 
purposes approved by a conservation body that is 
approved by the commission. 

Under the bill at present, using the croft for 
conservation purposes is not misuse or neglect if it 
is being done in a planned and managed manner 
and to the satisfaction of the commission. 
Amendment 285 would require every crofter who 
wishes to engage in conservation to have a plan 
that is approved by an approved body, which 
strikes me as moving in the direction of over-
bureaucratisation and as being, therefore, 
unnecessary. I think that it is enough for any 
person who is challenged by the commission to 
simply have to provide evidence that they are 
proceeding in a planned and managed manner. I 
do not think that it should be necessary for them to 
have to get a pre-approval from a conservation 
body before proceeding in such a way. In most 
cases, such activity probably will involve some 
scheme, particularly if it is being publicly funded, 
but that might not necessarily be the case. 

For example, given his academic background, if 
Bill Wilson, a member of this committee, decided 
to get into crofting, he would be more than capable 
of developing his own plan for conservation on his 
croft without having to have it cleared by SNH. 

Bill Wilson (West of Scotland) (SNP): I hope 
that that is not a hint. 

Roseanna Cunningham: Also, by amending 
the new section 26B, rather than the duties 
themselves, this amendment would mean that the 
commission would be required to take 
enforcement action before the plan came to light. 
Therefore, as well as being bureaucratic, 
amendment 285 is almost unworkable. 

I encourage the committee to reject amendment 
285, if Elaine Murray is not prepared to withdraw 
it.  

Elaine Murray: I have a slight disagreement 
with the minister on where the amendment places 
the duty. My reading of it is that the duty to seek 
the advice of appropriate conservation bodies 
when deciding whether the duties were not being 
complied with would be placed on the commission, 
not the crofter—that was my suggestion to 
members of the bill team when I discussed the 
amendment with them. My original wording was 
made much more sophisticated by people who 
know more about these things than I do. 

Given that there are some concerns that the 
duty might be placed on the crofter, I am happy to 
withdraw the amendment and consider the matter 
further, although the timescale is restricted.  

It might be that Bill Wilson is capable of drafting 
his own plans, given his academic background 

but, if I went into crofting, I do not think that I 
would have the necessary background to do that 
without seeking advice or without the commission 
needing to seek advice about my decisions, and I 
am sure that that will be the case for most people. 
However, I seek leave to withdraw the 
amendment. 

Amendment 285, by agreement, withdrawn. 

Amendment 32 moved—[Roseanna 
Cunningham]—and agreed to.  

Amendment 291 moved—[John Scott]—and 
agreed to.  

Amendment 33 moved—[Roseanna 
Cunningham]—and agreed to.  

11:00 
The Convener: The next group is on the 

division of a croft before taking further 
enforcement action. Amendment 264, in the name 
of the minister, is grouped with amendment 265. 

Roseanna Cunningham: Amendments 264 
and 265 are minor amendments to simplify 
proposed new section 26G of the 1993 act, which 
is to be inserted by section 23 of the bill. The 
amendments clarify that the crofting commission 
may divide the croft prior to terminating the 
crofter‟s tenancy, or letting an owner-occupied 
croft, if it is satisfied that it is fair to do so and that, 
in reaching that assessment, it has had regard to 
the factors that are listed in new section 26G(2). 
The amendments clarify that the matters that are 
listed in section 26G(2) are factors to be 
considered in assessing the fairness of any prior 
division of the croft, rather than conditions to be 
fulfilled. 

I move amendment 264. 

Amendment 264 agreed to. 

Amendments 265, 198 and 199 moved—
[Roseanna Cunningham].  

The Convener: Does anyone object to 
considering those amendments en bloc? There 
being no objection, the question is, that 
amendments 265, 198 and 199 be agreed to. Are 
we agreed? 

Karen Gillon: Convener, we object to the 
amendments being considered en bloc. 

The Convener: I beg your pardon. I will start 
with the question on amendment 265. 

Amendment 265 agreed to. 

The Convener: The question is, that 
amendment 198 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
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For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 198 agreed to. 

The Convener: We come to amendment 199. 

Roseanna Cunningham: Convener, I moved 
the three amendments en bloc, but a single 
question on them was rejected. Do I not have to 
move them individually? 

The Convener: I beg your pardon; yes, you do. 
I hope that you were in favour of moving those that 
we have voted on. 

Amendment 199 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 199 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 199 agreed to. 

Amendment 292 moved—[John Scott]—and 
agreed to. 

Amendment 34 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 200 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 200 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 200 agreed to. 

Amendment 201 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 201 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 201 agreed to. 

Amendments 266 to 269, 35 and 36 moved—
[Roseanna Cunningham]—and agreed to. 

Amendment 270 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 270 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 
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The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 270 agreed to. 

Section 23, as amended, agreed to. 

11:05 
Meeting suspended. 

11:10 
On resuming— 

Section 24—Letting of owner-occupied 
crofts 

Amendment 202 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 202 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 202 agreed to. 

Section 24, as amended, agreed to. 

Before section 32 
The Convener: The next group is on Scottish 

ministers‟ duty to report. Amendment 73, in the 
name of Karen Gillon, is the only amendment in 
the group. 

Karen Gillon: It would be fair to say that few on 
this committee had had much involvement with 
crofting before we began our consideration of the 
bill and that the issue was not very high on our list 
of priorities. However, as we have visited the 
crofting counties, we have become more aware of 
crofting‟s vital role in Scotland; it is a unique form 
of land tenure that has served us well for many 
years and has helped to retain populations in 
some of our most fragile and remote communities. 

With those visits, we have also gained a far 
better understanding of how different crofting 
communities are facing changing economic 
situations and, indeed, learned just how important 

the overall economic situation is to crofting. A 
crofter‟s inability to get a job has a huge impact on 
their ability to live on their croft and run it 
effectively and is often a key factor in neglect and 
absenteeism.  

If Parliament is serious about its role in enabling 
the future viability of crofting, members must be 
fully engaged with it and aware of the facts. As a 
result, amendment 73 seeks to place on ministers 
the duty to lay before the Scottish Parliament once 
every four years a report on the economic 
condition of crofting and the measures to support 
crofting that the Government and the crofting 
commission have taken over that reporting period. 
That would place those facts in Parliament‟s 
hands and allow it to fully consider crofting‟s 
development, any constraints that are on it and the 
support that the Government and the commission 
have been giving. 

If the committee agrees to amendment 73, I will 
want to come back at stage 3 with an amendment 
placing a duty on a committee of the Parliament to 
examine and do something with the proposed 
report. I am not sure how that would be done—I 
have not thought it through exactly—but I think 
that, if we are going to have this kind of report and 
if we are serious about what it can do, it would be 
useful to have a mechanism for allowing 
Parliament to consider it to ensure that it is a 
meaningful document and not something that sits 
on a shelf in the Scottish Parliament information 
centre. 

I move amendment 73. 

Roseanna Cunningham: As Karen Gillon has 
indicated, amendment 73 in effect seeks to 
impose a four-yearly obligation on Scottish 
ministers to report to the Scottish Parliament on 
the economic condition of crofting and the 
measures taken by the Government and the 
commission to support it. However, by agreeing to 
section 2, the committee has already agreed to 
insert section 2B into the 1993 act, which requires 
the commission to produce an annual report 
containing an assessment of the issues affecting 
crofting communities and Scottish ministers to lay 
a copy of that annual report before the Scottish 
Parliament. 

The annual report is likely to include an 
assessment of any significant economic difficulties 
that crofting communities are facing and the 
measures that are being taken to support crofting. 
In addition, before making an annual report, the 
commission is required to consult HIE and 
relevant local authorities. In the circumstances, 
amendment 73 is not necessary and I urge 
members to reject it because of the additional 
bureaucracy that it would create. 
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11:15 
I cannot really comment on Karen Gillon‟s 

suggestion that a committee be required to look at 
the annual reports or the four-yearly reports or 
whatever—I am not sure which she was talking 
about. However, I am not sure that the Parliament 
can start mandating what committee business is 
and is not, because if that approach were taken for 
one report, it would have to be taken for any 
number of others. I just wonder how competent 
that would be. 

Karen Gillon: I hear what the minister is saying, 
but I think that the four-yearly report would be 
slightly different, because it would be about what 
else the Scottish Government and the commission 
had done. It would cover the time period since the 
elections and would set out what the commission 
had done in that period, what the Government was 
doing and the overall economic situation of 
crofting. I understand that there will be an annual 
report, but I think that that is slightly different. For 
those reasons, I will press amendment 73, 
because we cannot allow crofting to be put on to 
the back burner again, to be discussed only when 
we are dealing with legislation—it is far more 
important than that. If we place the duty that I have 
suggested on ministers, we might just put crofting 
on the agenda at least once every four years. 

The Convener: The question is, that 
amendment 73 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0.  

I use my casting vote against the amendment. 

Amendment 73 disagreed to. 

The Convener: Does Liam McArthur want to 
move amendment 74? 

Liam McArthur: Casting my mind back, I think 
that the minister indicated on the first day of stage 
2 that she foresaw problems with the way that the 
amendment was cast, that the issues behind it 
were not as serious as had been suggested and 
that a collaborative approach was being adopted. I 
will review what she said and consider potential 

alternative wording for stage 3. I will not move 
amendment 74 at this stage. 

Amendment 74 not moved. 

Section 32 agreed to. 

Section 33—Subordinate legislation 

The Convener: Group 12 is on pre-
consolidation modifications and modifications of 
commission functions: parliamentary procedure. 
Amendment 286, in the name of Karen Gillon, is 
grouped with amendment 287. 

Karen Gillon: Amendment 286 relates to a pre-
consolidation order and would put in the bill super-
affirmative procedures for the consideration of any 
subordinate legislation that relates to it. It is a 
pretty straightforward amendment, which would 
aid transparency and give Parliament its full place 
in the process in which ministers are taking very 
wide powers, particularly in relation to the 
consolidation of existing legislation. It is the right 
thing for Parliament to do. Super-affirmative 
procedures are part of our parliamentary process. 
The Government has previously signed up to their 
use and I hope that members feel able to support 
amendment 286, in my name, and amendment 
287, in the name of Elaine Murray. 

I move amendment 286. 

Elaine Murray: The wording in amendment 286 
is identical to that in amendment 287. When I 
spotted that, I had a moment of fright, as I thought 
that we had both lodged the same amendment. 
However, amendment 287 applies to a different 
section of the bill: section 2, which gives ministers 
the power to confer functions on, remove functions 
from or modify the functions of the crofting 
commission by order. The Subordinate Legislation 
Committee believes that that is probably 
unnecessary, because of the general powers of 
ministers to amend the functions of public bodies 
by order contained in the Public Services Reform 
(Scotland) Act 2010. The Scottish Government 
argued in response that the provisions of that act 
are for the general purpose of improving the 
exercise of public functions and reducing or 
removing burdens in existing legislation, whereas 
the powers in section 2(2) are specific and 
narrower and are subject to specific criteria. 

Although the minister advised me during 
previous evidence taking that she had no intention 
of changing the functions of the commission 
further, I remain concerned that the bill as drafted 
enables significant changes to the functions of the 
commission to be introduced by some future 
unscrupulous minister without sufficient 
opportunity for parliamentary scrutiny. 

Amendments 287 and 286 mirror the super-
affirmative procedure that was introduced by the 
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Cabinet Secretary for Finance and Sustainable 
Growth during the passage of the Public Services 
Reform (Scotland) Act 2010 by requiring a draft of 
the proposed order to be laid before Parliament 
with an explanatory document for a period of 60 
days, during which period public consultation can 
take place and the relevant committee can 
consider the order. Thereafter, a final version of 
the order would be placed before Parliament and 
would be subject to the affirmative procedure, 
thereby enabling the order to be amended. Both 
amendments are in line with the Subordinate 
Legislation Committee‟s recommendation that, if 
the provision is retained, the order should be 
subject to the super-affirmative procedure. In its 
stage 1 report, the Rural Affairs and Environment 
Committee also invited the Scottish Government 
to consider that. 

Roseanna Cunningham: Amendment 286, 
which is on pre-consolidation modifications, 
provides for a copy of a draft order under section 
32(1) to be laid and consulted on at least 60 days 
before the draft order is laid for Parliament‟s 
approval. I think that the affirmative procedure 
would provide the Parliament with sufficient 
scrutiny of section 32(1) orders, but I can see the 
arguments for applying what is often called the 
super-affirmative procedure in this case, given that 
the power could be used to make changes to 
crofting legislation that it would not be possible to 
make in a consolidation bill. 

However, the same cannot be said for 
amendment 287. I have difficulty with applying the 
extended procedure to orders that would simply 
modify the functions of an administrative body—in 
this case, the crofting commission. As legislators, 
we must be careful when it comes to applying the 
super-affirmative procedure, as there is a danger 
that we will end up applying it in situations in which 
it is not necessary and does not add anything to 
the opportunity for scrutiny that the affirmative 
procedure provides. I suggest that the orders to 
which amendments 286 and 287 refer are good 
examples of situations in which the procedure 
might and might not be appropriate. An order 
under amendment 286 would be a wide-ranging 
power to amend primary legislation that would 
cover the whole of crofting law. It would, for 
example, be needed to facilitate a proper 
consolidation of crofting law. However, the sorts of 
changes that can be made in a consolidation bill 
are limited. Such a bill can only restate the existing 
law. An order under section 32 is really an 
alternative to having another crofting amendment 
bill, which is why I am inclined to accept the super-
affirmative procedure in this case.  

However, the power that is contained in an 
order under section 2, to which amendment 287 
applies, relates specifically to the functions of an 
administrative body and is not as wide ranging. It 

is clear that there is a big difference in how wide-
ranging the powers are; there is a big difference 
between the power to modify the commission‟s 
functions and either the pre-consolidation power or 
the wide-ranging power that is contained in the 
Public Services Reform (Scotland) Act 2010. For 
that reason, I believe that the usual affirmative 
procedure rather than the exceptional super-
affirmative procedure will provide Parliament with 
the necessary scrutiny that it requires in respect of 
modifying the commission‟s functions. 

Elaine Murray: I seek an assurance from the 
minister that, in all cases involving the modification 
of the functions of the commission, the conferring 
of functions on it or the transferring of functions 
from it, orders would be subject to the affirmative 
procedure. 

Roseanna Cunningham: Yes. Any attempt to 
modify the commission‟s main functions would 
have to be made through the affirmative 
procedure. If a modification was proposed so that 
one form instead of another form would have to be 
issued or whatever, that would not necessarily 
need to be dealt with through the affirmative 
procedure, but we are talking about the 
commission‟s functions, and the affirmative 
procedure would have to be used. There is more 
detail on that in schedule 2. There is a difference 
between the bigger, overarching issue that has 
been raised in respect of amendment 286 and the 
smaller—I will not say “more routine”, as it is 
obviously not likely to be that routine—approach 
that is taken to modifying an administrative body‟s 
functions. All that we are saying is that the 
affirmative procedure will apply with regard to the 
administrative body‟s functions. 

I will conclude. I am happy to support 
amendment 286, but I urge members to reject 
amendment 287 before we begin to grind to a halt 
under the weight of statutory instruments that are 
subject to the new super-affirmative procedure. 

The Convener: I ask Karen Gillon to wind up 
and to press or withdraw amendment 286. 

Karen Gillon: I welcome what the minister said. 
I think that the committee wanted to see in the bill 
what amendment 286 proposes. On amendment 
287, we may want to see in the bill something that 
says that any changes to function would be 
subject to the affirmative procedure, so we may 
want to look at that ahead of stage 3. However, I 
am very happy with what the minister said, and I 
will press amendment 286. 

Amendment 286 agreed to. 

Section 33, as amended, agreed to. 

Sections 34 and 35 agreed to. 
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Schedule 2—Minor and consequential 
modifications 

Amendment 37 moved—[Roseanna 
Cunningham]—and agreed to. 

The Convener: The next group is on 
succession to crofts. Amendment 271, in the name 
of the minister, is grouped with amendments 272 
and 208. 

Roseanna Cunningham: This group of 
amendments relates to succession, which we 
debated previously during the first stage 2 
meeting. Amendment 271 is consequential on 
amendment 272, which repeals the whole of 
section 16A of the Succession (Scotland) Act 
1964. Section 16A of the 1964 act is no longer 
needed because we have removed the 
requirement for the consent of the Crofting 
Commission to any transfer of the tenancy of a 
croft on intestacy under section 16 of the 1964 act. 
Amendment 208 responds to concerns raised at 
stage 1 and requires an executor to notify the 
commission at the same time as notifying a 
landlord of the particulars of a transferee when the 
tenancy of the croft is transferred on the intestacy 
of a deceased crofter. The transfer of the croft will 
take effect on the date of registration following an 
application being made for the first registration of 
an unregistered croft or to amend the registration 
details of a registered croft. The amendment also 
increases the time period within which the 
executor must notify the landlord and commission 
of the transfer of the tenancy from 12 to 24 
months. If no notice has been given at the end of 
that period, the commission can propose to 
terminate the tenancy and declare the croft 
vacant. 

I move amendment 271. 

Amendment 271 agreed to. 

Amendment 272 moved—[Roseanna 
Cunningham]—and agreed to. 

The Convener: Amendment 293, in the name 
of John Scott, has already been debated with 
amendment 284. Does John Scott wish to move 
amendment 293? 

John Scott: I will not move amendment 293, 
but I will take up the minister‟s offer of making 
available her bill team to help to deliver the 
intentions behind amendments 284, 278 and 293. 
Could we have a meeting to discuss and create a 
mutually agreed amendment? 

Roseanna Cunningham: Yes. 

Amendment 293 not moved. 

Amendment 75 moved—[Peter Peacock]. 

The Convener: The question is, that 
amendment 75 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0.  

I use my casting vote against the amendment. 

Amendment 75 disagreed to. 

The Convener: I cannot call amendments 203, 
38 and 204 en bloc, because of an objection to my 
doing so. 

Amendment 203 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 203 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 203 agreed to. 

Amendment 38 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 204 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 204 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
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Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 204 agreed to. 

11:30 
The Convener: The next group is on 

assignation to non-family members—duty to 
consult landlord. Amendment 294, in the name of 
John Scott, is the only member in the group. 

John Scott: Although the committee was not 
able last week to accept Peter Peacock‟s 
amendment on family assignation, in my view the 
principle of what he was trying to do was sound. 
Amendment 294 seeks by another route to 
preserve in some small way different treatment of 
the family in assignations of croft tenancies, which 
is a principle that many crofters and landlords hold 
dear. The amendment also attempts to preserve 
the principle that the croft tenancy was created 
with a particular family, so when it is assigned 
outwith that family there should be some additional 
scrutiny. 

Although I accept that the commission now acts 
in the place of the landlord in most respects, there 
would be benefit in requiring the commission at 
least to consult the landlord in the case of an 
application for non-family assignation. That would 
recognise the special place of the family link in the 
crofting community. It would not be unduly 
burdensome on the commission, nor would it give 
the landlord any power or right; it would merely 
provide an opportunity for him to give his views. 

The amendment would benefit community 
owners who wish to ensure that family links in their 
communities are preserved; many private owners 
have similar concerns. If an owner has no strong 
feelings about the matter, consulting him would 
not prevent the commission from going ahead with 
consenting to an application, so there would be no 
real losers. 

I move amendment 294. 

Peter Peacock: I want to correct something that 
John Scott said, and make a comment. I withdrew 
my amendment on succession at the previous 
meeting partly in the hope of accommodating an 
issue that arose in the debate by lodging an 
amendment at stage 3, which I still intend to do. 
Since the previous meeting I have reflected on the 
matter, and I wonder whether—to pick up John 
Scott‟s point about additional scrutiny when the 
family link to which he refers is broken at any 
point—some simple appeal procedure might be 
possible, but I am still considering that. 

At one level, John Scott is right to talk about the 
importance of the family link, and it sounds entirely 
reasonable and innocuous to do what he 
suggests. However, there is a feudalism about it 
that slightly grates, although I know he will not 
agree. I am therefore reluctant to support 
amendment 294, especially given that I hope to 
address the issue of principle at stage 3. 

Karen Gillon: When I first read amendment 
294, I thought that it was simple and 
straightforward. However, the more I consider it, 
the more I wonder what the issue of who a crofter 
assigns his crofts to has to do with the landlord. 
The commission is the right body to look at that. 

The issues that we have discussed relate to 
people who continue to be absent, and the 
commission would examine that problem and deal 
with it appropriately. We have moved away from 
feudal tenure in Scotland and from that type of 
imposition on tenants, so I am concerned that 
what is proposed in the amendment would be a 
retrograde step. 

I would like to hear from John Scott about the 
circumstances in which it would be relevant for the 
landowner to be consulted. What type of people is 
he trying to prevent from being crofters? 
Ultimately, there are regulations that relate to 
crofting, and the commission is the right body to 
address the issue of whether crofters comply with 
those. I want to know what added value the 
amendment provides. 

John Scott: My concern is that, in a worst-case 
scenario, a crofter might fall out with a landlord—
which can happen—and a vexatious assignation 
would be made. Further, there might be a danger 
of assigning a croft to someone whose views were 
not compatible with those of a private or 
community landlord. The amendment would add a 
further level of scrutiny to an assignation.  

Karen Gillon: Talk of views that are not 
“compatible with those of a ... landlord”  

raises serious concerns. Anybody has the right to 
be a crofter. It is for the crofting commission to 
determine whether a person can comply with the 
regulations; it is not for anybody to decide whether 
the person is compatible. What does compatible 
mean? Does it mean that a person wears the right 
colour of clothes? Compatibility is a subjective 
judgment. 

Under the crofting commission, there will be 
rules on who can and cannot croft. If somebody 
complies with those rules, it is not for any landlord 
to say that they are unsuitable. It will be for the 
crofting commission to determine, under the rules, 
whether an assignation can take place. This is a 
very difficult amendment, and I cannot support it. 

970



2899  16 JUNE 2010  2900 
 

 

Elaine Murray: Now that John Scott has 
described it, I think that I recognise the case that 
he is referring to—a case in Caithness in which a 
croft had been assigned to somebody who 
neglected it. In that instance, the landlord was 
obviously concerned about the neglect of the croft, 
but I do not think that it is the landlord‟s place to 
report that. The procedures that we are 
introducing to deal with neglect should deal with 
people who neglect crofts, such as the crofter in 
that case. It is not really for the landlord to make 
that decision; it is something that regulations 
should be able to deal with. 

John Scott: I am not suggesting that a 
landlord— 

The Convener: You can deal with the point in 
your summing up. 

John Scott: Sorry. 

Liam McArthur: The debate has been helpful. 
When we see amendments for the first time, it is 
often difficult to grasp fully the intention behind 
them. John Scott has identified instances in which 
problems may emerge, but we have to trust the 
powers and functions that we are investing in the 
commission. It may seek the views of landlords 
and others in carrying out its investigations, but 
amendment 294 smacks of a return to feudal 
tenure, so I hope that John Scott will seek to 
withdraw it. Either way, I will certainly not support 
it. 

Roseanna Cunningham: As indicated, 
amendment 294 would require the commission to 
consult landlords when crofters apply to assign a 
croft to a non-family member. Section 58A(3)(b) of 
the 1993 act already provides that the landlord 
must receive written notification that the crofter 
has applied to the commission to assign the croft, 
whether to a family member or to a non-family 
member. Public notification must also be made of 
the application. Having received written notification 
of the application and following public notification, 
the landlord will be able to object, like any other 
person, if they so wish. 

Behind the amendment seems to be the 
interesting idea that, because notification is not 
sufficient, the commission must actively consult a 
landlord. Even if the landlord was not that 
bothered, the commission would still have to go 
through the motions of doing that. I am not sure 
that that is necessary.  

There is also a point that people have perhaps 
not spotted. We have talked about private and 
community landlords, and there is a tendency to 
forget that the Government is itself a landlord. 
Under the present legislation we would be notified 
if it was proposed to assign any croft of which we 
were the landlord. Would we really have to be 
consulted, and how on earth would that 

consultation take place? Effectively, the 
commission would have to consult the 
Government about a proposed assignation. The 
amendment has ramifications that I suspect have 
not really been thought through. 

The whole process is unnecessary, given the 
existing notification procedures, which have been 
in place since 1993. A landlord should not be 
unaware that an assignation is to be proposed, 
and in those circumstances they can take a view 
one way or another and become actively involved 
if they choose to do so. 

It would be unfair to treat family and non-family 
assignations differently, for a whole load of 
reasons. The same regulatory process should 
apply to all assignations. I say in passing that 
Karen Gillon‟s rhetorical question about what kind 
of people we are trying to prevent from being 
crofters is just as relevant to family assignations 
as it is to non-family assignations. 

For all those reasons, I ask the committee to 
reject amendment 294. 

The Convener: I ask John Scott to wind up the 
debate and to press or withdraw amendment 294. 

John Scott: In the face of such overwhelming 
opposition— 

Liam McArthur: You will press on? 

Bill Wilson: It is do or die, John. 

John Scott: If members will let me finish, I will 
confirm that I will not press amendment 294. 
However, I look forward to any amendments that 
Peter Peacock might lodge in this regard at stage 
3. I abide by the view that it is important to 
preserve the right of the family in an assignation. 
The family should definitely take precedence 
rather than share the equality of provision that the 
minister suggested. That is why crofting was set 
up in the first place and is worthy of preservation. 

For the avoidance of doubt, I sought only that 
landlords be invited to express an opinion rather 
than that further powers be vested in landlords. I 
of all people am not in favour of returning to feudal 
times, as will be evident from foregoing committee 
discussions that are already on the record. 

I will not press amendment 294. 

Amendment 294, by agreement, withdrawn. 

The Convener: If no member objects, I will 
invite the minister to move amendments 205 to 
207, 39 and 208 to 209 en bloc. 

Karen Gillon: Amendments 205 to 207 would 
be fine, convener. 

Amendments 205 to 207 moved—[Roseanna 
Cunningham]. 
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The Convener: The question is, that 
amendments 205 to 207 be agreed to. Are we 
agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con) 
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendments 205 to 207 agreed to. 

Amendment 39 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 208 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 208 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 208 agreed to. 

Amendment 209 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 209 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 

Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 209 agreed to. 

Amendment 40 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendments 210 to 212 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendments 210 to 212 be agreed to. Are we 
agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendments 210 to 212 agreed to. 

The Convener: The next group consists of 
minor and technical amendments. Amendment 
273, in the name of the minister, is grouped with 
amendment 280. 

Roseanna Cunningham: Amendment 273 is a 
minor consequential amendment that will replace 
the phrase “one month” with “28 days” in section 
23(6) of the 1993 act as the period that a landlord 
has to apply to the Scottish Land Court for a 
variation of the terms and conditions of letting a 
vacant croft. That accords with the timescale in 
new section 26J(5) that the bill will insert into the 
1995 act. 

Amendment 280 will remove the definition of 
“local authority” from the interpretation section in 
the bill, as the phrase is not used in the text of the 
bill. 

I move amendment 273. 

Amendment 273 agreed to. 

11:45 
The Convener: The next group is on the 

meaning of the term “vacant croft”. Amendment 
274, in the name of the minister, is the only 
amendment in the group. 

972



2903  16 JUNE 2010  2904 
 

 

Roseanna Cunningham: There is a temptation 
to say that “vacant croft” means a croft that is 
empty, but nothing is ever so simple. Amendment 
274 is largely consequential on the new statutory 
definition of owner-occupier crofter that the bill will 
provide. The amendment will amend section 
23(10) of the 1993 act, which determines when a 
croft is to be taken as vacant under sections 24 
and 25 of that act—which relate to decrofting—
notwithstanding that it happens to be occupied. 
That is, it addresses the situation of unauthorised 
occupants. Currently, section 23(10) of the 1993 
act provides that a croft is to be treated as vacant 
if it is occupied by a person other than the tenant 
of the croft. Amendment 274 will expand that 
provision so that a croft is to be taken as vacant 
even if it is occupied, unless it is occupied by a 
tenant or owner-occupier crofter, or a subtenant or 
tenant of the same. 

I move amendment 274. 

Amendment 274 agreed to. 

The Convener: I ask the minister to move en 
bloc amendments 213 to 215, 88 and 41 to 43. 

Karen Gillon: I object, but it would be fine to 
take amendments 213 to 215 and 88. 

The Convener: Okay. 

Amendments 213 to 215 and 88 moved—
[Roseanna Cunningham]. 

The Convener: The question is, that 
amendments 213 to 215 and 88 be agreed to. Are 
we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendments 213 to 215 and 88 agreed to. 

Amendments 41 to 43 moved—[Roseanna 
Cunningham]—and agreed to. 

The Convener: The next group is on 
amendment of the 1993 act in relation to owner-
occupied crofts. Amendment 275, in the name of 
the minister, is grouped with amendments 276 and 
277. 

Roseanna Cunningham: Amendment 275 will 
ensure that owner-occupier crofters are included 
in section 38(10) of the 1993 act, which lists the 
persons who are to be included in the 
commission‟s consultation process for a new 
reorganisation scheme. 

Amendment 276 will amend section 38A of the 
1993 act to include owner-occupier crofters whose 
croft is situated in the township as persons who 
may appeal to the Land Court against the 
commission‟s decision to reorganise a township or 
the details of the reorganisation scheme. 

Amendment 277 provides that the Scottish 
ministers may make schemes to provide grants to 
owner-occupier crofters and their tenants under a 
short lease for the purpose of supporting any 
reasonable use that promotes the sustainable 
development of crofts. It also provides that the 
Scottish ministers may provide assistance by way 
of grants to owner-occupier crofters towards the 
cost of the erection, improvement or rebuilding of 
dwelling houses and other buildings, or of the 
provision or improvement of roads or of water, 
electricity or gas supplies. 

I hope that the committee will agree that the 
amendments, where necessary, align crofting 
regulation fairly and reasonably for those who are 
involved. 

I move amendment 275. 

Amendment 275 agreed to. 

Amendment 276 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 216 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 216 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 216 agreed to. 

Amendments 253 and 254 not moved. 

Amendment 277 moved—[Roseanna 
Cunningham]—and agreed to. 
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Karen Gillon: Rob Gibson is not here to move 
or not move amendments. Can you clarify what 
the procedure is in such a circumstance, 
convener? 

The Convener: Anyone can move an 
amendment, if they wish to. 

Karen Gillon: If nobody moves one of his 
amendments, what happens? Does it just fall? 

The Convener: If nobody moves it, it is not 
moved. 

Bill Wilson: It is not Rob Gibson‟s intention for 
amendment 278 to be moved. 

Amendment 278 not moved. 

Amendment 217 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 217 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 217 agreed to. 

Amendment 44 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 218 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 218 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 218 agreed to. 

Amendment 45 to 47 moved—[Roseanna 
Cunningham]—and agreed to. 

The Convener: The next group concerns the 
jurisdiction of the Land Court. Amendment 219, in 
the name of the minister, is the only amendment in 
the group.  

Roseanna Cunningham: Amendment 219 
amends section 53 of the 1993 act, giving the 
Land Court powers to determine questions of fact 
or law arising under that act. It provides that the 
court has no power under section 53 to determine 
any matter that could or should have been raised 
in a challenge to the first registration of a croft 
under section 12 of the bill. It also allows the Land 
Court to order the keeper to rectify the register, if 
appropriate, as the result of a determination that 
was made by the court under section 53. 

I move amendment 219. 

The Convener: The question is, that 
amendment 219 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 219 agreed to. 

Amendment 220 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 220 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 
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Amendment 220 agreed to. 

Amendments 76 and 287 not moved. 

Amendment 221 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 221 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 221 agreed to. 

Amendment 48 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendments 222 to 224 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendments 222 to 224 be agreed to. Are we 
agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendments 222 to 224 agreed to. 

Amendment 279 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 49 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 49 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 49 agreed to. 

Amendment 225 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 225 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 225 agreed to. 

Amendment 50 moved—[Roseanna 
Cunningham]—and agreed to. 

The Convener: The final group is on the 
Scottish Land Court‟s power to award expenses. 
Amendment 288, in the name of Karen Gillon, is 
the only amendment in the group. 

Karen Gillon: Amendment 288 would ensure 
that if a decision of the crofting commission were 
to be overturned by the Scottish Land Court, 
expenses could not be awarded against the 
commission. Concern was expressed to the 
committee that if the commission had to come to a 
decision on an issue that was finely balanced, it 
might err on the side of caution if it was afraid that 
the court might overturn the decision and award 
expenses against it. 

If a sheriff makes a decision in court and an 
appeal court overturns that decision, the sheriff is 
not liable to pay expenses. The principle should 
hold in this context. If the crofting commission 
makes what it thinks is the right decision and the 
Scottish Land Court decides differently, that is fair 
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enough, but expenses should not be awarded 
against the commission. 

The proposal in amendment 288 could provide a 
useful step in ensuring that issues do not get to 
the Scottish Land Court or that the court and the 
commission come to the same conclusions. 

I move amendment 288. 

12:00 
Elaine Murray: Members might recall that the 

very first stage 2 amendment, which was in my 
name and was supported by John Farquhar 
Munro, sought to delete the provision removing 
Crown immunity from the crofting commission. At 
that point, the minister argued that the current 
Crofters Commission itself did not have such 
immunity and I withdrew the amendment. 

However, I lodged that amendment because of 
concern that the removal of Crown immunity would 
put the crofting commission in a position different 
from that, say, of a sheriff, in that expenses could 
be claimed from it. I think that if the Crofters 
Commission does not even have Crown immunity 
at the moment we must agree to amendment 288 
as an important backstop. After all, the potential 
for the new commission to be sued could certainly 
influence the way in which it works. 

Liam McArthur: Elaine Murray mentioned our 
earlier debate about Crown immunity, during 
which a number of these concerns were first aired. 
One concern throughout the process has been to 
ensure that the commission has the powers, the 
capacity and the capability to address neglect, 
absenteeism and other such issues, and one 
potential constraint is the fear of expenses being 
charged against it by the Land Court. Although 
none of us wants the commission to take a 
cavalier approach, we should still seek to remove 
anything that might inhibit the commission‟s ability 
to take decisions about absenteeism and neglect, 
and I think that amendment 288 works in that 
general direction. 

Roseanna Cunningham: A lot of comments 
can be made about this amendment. First of all, 
putting the crofting commission in this position 
would make it absolutely anomalous; after all, 
even Scottish ministers can be sued. Members 
might be trying to deal with a point about Crown 
immunity, but I do not think that they understand 
that what amendment 288 proposes is something 
quite different. For a start, it would prevent the 
Land Court from awarding expenses against the 
crofting commission in any appeal, irrespective of 
the commission‟s role in it and of the legislation to 
which the appeal relates. Inserting such a 
restriction would fetter the Land Court‟s discretion 
with regard to expenses in a way that no other 
court‟s discretion is fettered. 

Even if in any case the Land Court determined 
the commission‟s decision to be unreasonable, the 
appellant would not be entitled to have their 
expenses reimbursed, as the amendment makes 
no provision for any other party to meet the 
successful party‟s costs. That is contrary to any 
other court process and would simply be unfair. 
Like any court, the Land Court is perfectly entitled 
to deliver in very narrowly balanced cases what 
we would call a “no expenses due to or by” 
decision to reflect such a narrow balance. 
However, that is not what amendment 288 would 
do. It would apply not just in cases that are 
narrowly balanced, but in every single case in 
which the commission was involved. It would be 
extraordinary to put a single regulatory body into 
the position of never having to be held directly 
accountable for any serious situation in which it 
has done something wrong. 

In fact, amendment 288 is likely to be the 
biggest deterrent for anyone wishing to appeal 
commission decisions, as they will know fine well 
that no expenses will be reimbursed even if they 
are the successful party in the appeal. I do not see 
how that is in any way natural justice. The 
commission should be treated no differently from 
any other decision maker subject to appeal and 
the amendment would encourage an unfair judicial 
system in relation to expenses. 

As for the analogy with a court sheriff, who is 
not subject to expenses as a result of a decision, I 
point out that the commission is a regulator that 
regulates, not a court that makes judicial 
decisions. In a sense, we have already had this 
discussion and I strongly urge the committee not 
to support amendment 288 as the proposal would 
simply be a travesty of justice. 

Karen Gillon: The minister is slightly 
overegging the pudding—although I understand 
her reservations. I will not press amendment 288 
at this stage, but there is a principle of the 
commission being fettered in making finely 
balanced decisions in the best interests—it 
believes—of crofting by the way in which 
expenses may be awarded against it. We will wish 
to reflect on the matter ahead of stage 3. I intend 
to speak to the bill team about it, to see whether 
there is anything that we can do. 

Amendment 288, by agreement, withdrawn. 

Amendment 77 not moved. 

Schedule 2, as amended, agreed to. 

Section 36—Interpretation 

Amendment 255 moved—[Peter Peacock]. 

The Convener: The question is, that 
amendment 255 be agreed to. Are we agreed? 

Members: No. 
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The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote against the amendment. 

Amendment 255 disagreed to. 

Amendment 256 moved—[Peter Peacock]. 

The Convener: The question is, that 
amendment 256 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote against the amendment. 

Amendment 256 disagreed to. 

Amendment 280 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 257 moved—[Peter Peacock]. 

The Convener: The question is, that 
amendment 257 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote against the amendment. 

Amendment 257 disagreed to. 

Amendments 281 and 282 moved—[Roseanna 
Cunningham]—and agreed to. 

The Convener: If amendment 258 is agreed to, 
I cannot call amendment 226, because of a pre-
emption. 

Amendment 258 moved—[Peter Peacock]. 

The Convener: The question is, that 
amendment 258 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

Against 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I use my casting vote against the amendment. 

Amendment 258 disagreed to. 

Amendment 226 moved—[Roseanna 
Cunningham]. 

The Convener: The question is, that 
amendment 226 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Campbell, Aileen (South of Scotland) (SNP) 
Scott, John (Ayr) (Con)  
Watt, Maureen (North East Scotland) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 

Abstentions 
Gillon, Karen (Clydesdale) (Lab) 
McArthur, Liam (Orkney) (LD) 
Murray, Elaine (Dumfries) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 

The Convener: The result of the division is: For 
4, Against 0, Abstentions 4. 

Amendment 226 agreed to. 

Section 36, as amended, agreed to. 

Section 37 agreed to. 

Long Title 
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The Convener: Does Peter Peacock wish to 
move amendment 259, which was debated with 
amendment 227? 

Peter Peacock: Given that every related 
amendment has been defeated on your casting 
vote, convener, it would be purely mischievous to 
move amendment 259. 

Amendment 259 not moved. 

Long title agreed to. 

The Convener: That ends stage 2 
consideration of the Crofting Reform (Scotland) 
Bill. 

Roseanna Cunningham: See you all at stage 
3. 

The Convener: That completes the committee‟s 
direct involvement in the bill, although I am sure 
that all members will be involved in stage 3 
proceedings, which will take place on 1 July. I 
thank the minister and her officials for their 
attendance. That concludes the public part of 
today‟s meeting, and I thank everyone in the 
public gallery for their attendance. 

12:10 
Meeting continued in private until 12:47. 
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Crofting Reform (Scotland) Bill 
[AS AMENDED AT STAGE 2] 

 
 
 
 
An Act of the Scottish Parliament to reform and rename the Crofters Commission; to provide for 
the establishment of a new register of crofts and for registration of crofts in it; to make provision 
about the duties of crofters and certain owner-occupiers of crofts and for the enforcement of those 
duties; to make further amendments to the law on crofting; and for connected purposes. 
 
 

PART 1 5 

REORGANISATION OF THE CROFTERS COMMISSION 

The Crofting Commission 

1 The Crofting Commission 

(1) The Crofters Commission is renamed and is to be known as the Crofting Commission. 

(2) The “Crofters Commission” is the Commission— 10 

(a) established by section 1 of the Crofters (Scotland) Act 1955 (c.21); and 

(b) continued in being by section 1 of the Crofters (Scotland) Act 1993 (c.44) (the 
“1993 Act”). 

(3) For schedule 1 to the 1993 Act, substitute the schedule contained in schedule 1. 

(4) Any reference in any enactment to the Crofters Commission is, unless the contrary 15 
intention appears, to be construed as a reference to the Crofting Commission. 

 
2 General functions of the Crofting Commission 

(1) In section 1 of the 1993 Act (constitution and general functions of Crofters 
Commission), for subsection (2) substitute— 

“(2) The Commission have— 20 

(a) the general functions of— 

(i) regulating crofting; 

(ii) reorganising crofting; 

(iii) promoting the interests of crofting; 

(iv) keeping under review matters relating to crofting; and 25 
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(b) such other functions conferred on them by or under this Act or under any 

other enactment. 

(2A) In exercising their functions under subsection (2), the Commission must have 
regard to the impact of changes to the overall area of land held in crofting 
tenure on the sustainability of crofting.”. 5 

(2) After that section insert— 

“2A Ministers’ power to modify functions of Commission 

(1) The Scottish Ministers may, by order— 

(a) confer functions on; 

(b) remove functions from; 10 

(c) otherwise modify functions of, 

 the Commission. 

(2) The Scottish Ministers may make an order under subsection (1) only where 
they consider it appropriate to do so to ensure that the Commission carry out 
their functions efficiently and effectively. 15 

(3) An order under subsection (1) may— 

(a) confer on the Commission a function exercisable under this Act by the 
Scottish Ministers (other than a function to make regulations or orders); 

(b) modify any enactment (including this Act). 

 

2B Annual report 20 

(1) The Commission must make an annual report, on the exercise by them of their 
functions, to the Scottish Ministers. 

(2) That report must also contain the Commission’s assessment of— 

(a) the issues affecting crofting communities; and 

(b) the contribution crofting has made to sustainable development. 25 

(3) Before making an annual report, the Commission must consult— 

(a) each local authority in the area of which there are crofts; and 

(b) Highlands and Islands Enterprise. 

(4) The Scottish Ministers must lay before the Scottish Parliament a copy of each 
annual report made to them under this section together with any comments on 30 
the report that they consider appropriate. 

 

2C Duty to produce plan 

(1) The Commission must, before the expiry of the period mentioned in subsection 
(2), prepare and submit to the Scottish Ministers a plan setting out their policy 
on how they propose to exercise their functions. 35 

(2) That period is the period of 6 months beginning with the day after— 

(a) the day of the first election held in accordance with paragraph 7 of 
schedule 1 to elect persons to be members of the Commission;  
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(b) the day of each subsequent election. 

(3) The Commission must, before preparing a plan under this section, consult— 

(a) each local authority in the area of which there are crofts; 

(b) Highlands and Islands Enterprise; and 

(c) such other persons or bodies as the Commission consider appropriate. 5 

(4) The Scottish Ministers may— 

(a) approve the plan (with or without modifications); or 

(b) reject the plan and direct the Commission to submit a revised plan. 

(5) Where the Scottish Ministers approve the plan submitted under subsection (1) 
(including a revised plan submitted under subsection (4)(b)), the Commission 10 
must— 

(a) send a copy of it to each local authority in the area of which there are 
crofts; 

(b) make a copy of it available for public inspection at reasonable times; and 

(c) publish it in such manner as the Commission consider appropriate. 15 

(6) The Commission— 

(a) may, from time to time; 

(b) must, if required to do so by the Scottish Ministers, 

 vary the plan. 

(7) Where the Commission, under subsection (6), vary the plan— 20 

(a) the Commission must submit it to the Scottish Ministers; and 

(b) subsections (3) to (5) apply to the variation of a plan as they apply to the 
preparation of a plan under subsection (1). 

 
2D Status of plan 

(1) The Commission, in exercising their functions, must have regard to any plan 25 
approved and published under section 2C. 

(2) The Land Court may have regard to any such plan when considering an appeal 
against— 

(a) any decision, determination or direction of; or 

(b) the imposition of a condition by, 30 

 the Commission on an application made to them under this Act.”. 
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PART 2 

THE CROFTING REGISTER 

Duty to establish and maintain register 

3 The Crofting Register 

(1) The Keeper of the Registers of Scotland must establish and maintain a public register of 5 
crofts. 

(2) The register established under subsection (1) is to be known as the Crofting Register. 

(3) In this Part— 

the “Keeper” means the Keeper of the Registers of Scotland; 

the “register” means the Crofting Register; and 10 

“registered” means registered in the register; and cognate expressions are to be 
construed accordingly. 

 
Registration 

4 First registration 

(1) An unregistered croft must be registered— 15 

(a) in the case of a new croft, subject to section 3AA of the 1993 Act, on the 
determination under section 3A(1) or, as the case may be, (2) of that Act to 
constitute the land or holding as a croft; 

(aa) in the case of an owner-occupied croft— 

(i) subject to subsection (4C), on the transfer (whether or not for valuable 20 
consideration) of the ownership of the croft; 

(ii) on the taking, in relation to the croft, of any step mentioned in subsection 
(3) (or, in the case of a step mentioned in paragraph (m) of that subsection, 
in accordance with that paragraph); 

(b) in any other case, on the taking, in relation to the croft, of any step mentioned in 25 
subsection (3) (or, in the case of a step mentioned in paragraph (m) of that 
subsection, in accordance with that paragraph). 

(2) An unregistered croft may be registered on an application being made by a person 
mentioned in subsection (2A). 

(2A) The persons are— 30 

(a) the owner of the land on which the croft is situated; 

(b) the landlord; 

(c) the crofter; 

(d) where the croft is an owner-occupied croft, the owner-occupier crofter. 

(3) The steps referred to in subsection (1)(aa)(ii) and (b)(ii) are— 35 

(a) the making of an application for a direction enlarging the croft under section 4(3) 
of the 1993 Act; 

(b) the making of an application for consent to exchange the croft under section 4A of 
that Act; 
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(c) the making of an application for consent to assign the croft under section 8 of that 
Act; 

(d) the making of an application for consent to divide the croft— 

(i) under section 9 of that Act; or 

(ii) under section 19D of that Act; 5 

(e) in the case of a bequest of the croft such as is mentioned in subsection (1)(a) of 
section 10 of that Act, the giving of notice under subsection (2) of that section of 
the acceptance of the bequest of that croft; 

(f) the giving of notice under section 11(1) of that Act in respect of the transfer of the 
tenancy of the croft in pursuance of section 16(2) of the Succession (Scotland) Act 10 
1964 (c.41); 

(g) the making of an application under section 20(1) of the 1993 Act to resume the 
croft or part of the croft; 

(h) the making of an order for reversion of a resumption of the croft under section 
21A(1) of that Act; 15 

(i) the making of an application— 

(i) for approval to the letting of the croft or any part of the croft under section 
23(3) of that Act; or 

(ii) for consent to the letting of the croft or any part of the croft under section 
29A(1) of that Act other than such a letting under a short lease (within the 20 
meaning of section 29A(2) of that Act); 

(ia) the re-letting of the croft in accordance with proposals submitted under section 
23(5) of that Act; 

(ib) the letting of the croft pursuant to a determination under section 23(5C) of that 
Act; 25 

(j) the making of an application for a decrofting direction— 

(i) by giving notice under section 24(2) of that Act; 

(ii) by application under section 24(3) of that Act; or 

(iii) by application under section 25(4) of that Act; 

(k) the division of the croft, or owner-occupied croft, under section 26G of that Act; 30 

(l) the letting of the croft— 

(i) in accordance with proposals submitted under section 26J(1) of that Act; or 

(ii) pursuant to a decision under section 26J(4) of that Act; 

(m) the preparation, under section 38(8)(a) of that Act, of a reorganisation scheme 
which includes provision— 35 

(i) forming the croft; 

(ii) making any change to, or in relation to, the croft; 

and in such a case, the croft may not be registered until the condition mentioned in 
paragraph (a) or (b) of section 39(1) (whichever first occurs) is satisfied in relation 
to the scheme; 40 
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(n) the making of an application by the crofter of the croft for a part of a common 

grazing to be apportioned under section 52(4) of that Act. 

(4) The Scottish Ministers may, by order, modify subsection (3) so as to— 

(a) add a step to; 

(b) modify the description of a step in; 5 

(c) remove a step from, 

that subsection provided that the transfer (whether or not for valuable consideration) of 
the ownership of any land on which the croft is situated must not be added as a step in 
that subsection, except in the case of an owner-occupied croft. 

(4A) Where the Scottish Ministers exercise the power in subsection (4), they may by order 10 
modify Table 1 in schedule 1A so as to— 

(a) add a step to column 1 of that table; 

(b) modify the description of any step mentioned in that column; 

(c) remove a step from that column; 

(d) add a person to column 2 of that table; 15 

(e) modify the description of any person mentioned in that column; 

(f) remove a person from that column. 

(4B) The Scottish Ministers may, by regulations, make provision about when ownership is to 
be treated as transferred for the purposes of subsection (1)(aa)(i) or (b)(i). 

(4C) A person who, but for this subsection, would be required to register a croft by virtue of 20 
subsection (1)(aa)(i) or (b)(i), need not register the croft if a step mentioned in 
subsection (3) is taken in relation to the croft. 

(5) In this Part— 

“croft”— 

(a) in relation to an unregistered croft, means— 25 

(i) a holding which is a croft within the meaning of section 3 of the 1993 
Act; or 

(ii) a new croft; 

(b) in relation to a registered croft, means a holding which is a croft within the 
meaning of section 3ZA of that Act; 30 

“first registration” (except in relation to a common grazing or land held runrig) 
means the registration of an unregistered croft; 

“new croft” means land or a holding in relation to which the Commission have 
made a determination, under section 3A(1) or, as the case may be, (2) of the 1993 
Act, to constitute the land or holding as a croft. 35 

 
5 Registration of events affecting registered crofts 

(1) The following events in relation to a registered croft must be registered, that is— 

(za) in the case of an owner-occupied croft— 
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(i) the transfer (whether or not for valuable consideration) of ownership of the 
croft; 

(ii) the taking, in relation to the croft, of any step mentioned in subsection (2); 

(zb) in any other case— 

(i) the transfer (whether or not for valuable consideration) of the ownership of 5 
any land on which the croft is situated; 

(ii) a change of landlord of the croft; 

(iii) the taking, in relation to the croft, of any step mentioned in subsection (2). 

(1A) But subsection (1) does not apply to a croft— 

(a) which was registered as a result of the taking of a step mentioned in subsection (3) 10 
of section 4 (other than a step mentioned in paragraph (e), (f), (h), (ia), (ib), (k), (l) 
or (m) of that subsection); and 

(b) in respect of which a step mentioned in subsection (2) constitutes a change 
affecting the croft which requires to be notified to the Keeper under section 9; 

and such a croft is referred to in this Act as a “first registered croft”. 15 

(2) The steps referred to in subsection (1)(za)(ii) and (zb)(iii) are— 

(a) the enlargement of the croft under section 4 of the 1993 Act; 

(b) the exchange of the croft under section 4A of that Act; 

(c) the assignation of the croft under section 8 of that Act; 

(d) the division of the croft— 20 

(i) under section 9 of that Act; or 

(ii) under section 19D of that Act; 

(e) in the case of a bequest of the croft such as is mentioned in subsection (1)(a) of 
section 10 of that Act, the giving of notice under subsection (2) of that section of 
the acceptance of the bequest of that croft; 25 

(f) the transfer of the crofter’s interest in a lease of the croft under section 16(2) of 
the Succession (Scotland) Act 1964 (c.41); 

(g) the giving of authorisation to resume the croft or part of the croft under section 
20(1) of the 1993 Act; 

(h) the granting under section 20(1C) of that Act of an extension of the period for 30 
which resumption of the croft is authorised; 

(i) the making of a determination under section 20(1F) of that Act converting a 
temporary resumption of the croft into an ordinary resumption; 

(j) the making of an order under section 21A of that Act that land resumed under 
section 20 is to revert to being a croft; 35 

(k) the letting (or, as the case may be, re-letting) of the croft— 

(i) (or part of the croft) under section 23(3) of that Act; 

(ii) in accordance with proposals submitted under section 23(5) of that Act; 

(iii) pursuant to a determination under section 23(5C) of that Act; 
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(iv) (or part of the croft) under section 29A(1) of that Act other than such a 

letting under a short lease (within the meaning of section 29A(2) of that 
Act); 

(l) the making of a decrofting direction under section 24(2) or, as the case may be, 
(3) of that Act; 5 

(m) the division of the croft, or owner-occupied croft, under section 26G of that Act; 

(n) the letting of the croft— 

(i) in accordance with proposals submitted under section 26J(1) of that Act; 

(ii) pursuant to a decision under section 26J(4) of that Act; 

(o) the making of a change to, or in relation to, the croft by virtue of a provision of a 10 
reorganisation scheme prepared under section 38(8)(a) of that Act; 

(p) the apportionment of a part of a common grazing to the crofter of the croft under 
section 52(4) of that Act; 

(q) the bringing to an end, under subsection (12) of section 52 of that Act, of an 
apportionment of a part of a common grazing to the crofter of the croft under 15 
subsection (4) of that section. 

(3) The Scottish Ministers may, by order, modify subsection (2) so as to— 

(a) add a step to; 

(b) modify the description of a step in; 

(c) remove a step from, 20 

that subsection. 

(4) Where the Scottish Ministers exercise the power in subsection (3), they may by order 
modify Table 2 in schedule 1A so as to— 

(a) add a step to column 1 of that table; 

(b) modify the description of any step mentioned in that column; 25 

(c) remove a step from that column; 

(d) add a person to column 2 of that table; 

(e) modify the description of any person mentioned in that column; 

(f) remove a person from that column. 

(5) The Scottish Ministers may, by regulations, make provision about when ownership is to 30 
be treated as transferred for the purposes of subsection (1)(a). 

 
5A  Persons responsible for applications for registration 

(1) An application for first registration of a croft is to be submitted— 

(a) in the case of a transfer of ownership of a owner-occupied croft such as is 
mentioned in section 4(1)(aa)(i), by the person to whom such ownership is 35 
transferred; 

(b) in the case of a transfer of ownership of land such as is mentioned in section 
4(1)(b)(i), by the person to whom such ownership is transferred; 
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(c) in the case of a step mentioned in section 4(3), by the person mentioned in the 
entry in column 2 of Table 1 in schedule 1A which corresponds to the entry 
relating to that step in column 1 of that table. 

(2) An application for registration of an event in relation to a registered croft is to be 
submitted— 5 

(a) in the case of a transfer of ownership of a owner-occupied croft such as is 
mentioned in section 5(1)(za)(i), by the person to whom such ownership is 
transferred; 

(b) in the case of a transfer of ownership of land such as is mentioned in section 
5(1)(zb)(i), by the person to whom such ownership is transferred; 10 

(c) in the case of a change of landlord of the croft, by the person who is the new 
landlord; 

(d) in the case of a step mentioned in section 5(2), by the person mentioned in the 
entry in column 2 of Table 2 in schedule 1A which corresponds to the entry 
relating to that step in column 1 of that table. 15 

 
6 Applications for registration 

(1) Subject to subsection (7A), an application for registration, and the fee payable in respect 
of such registration, is to be submitted to the Crofting Commission. 

(2) An application for first registration is to be submitted, in the case of a new croft, at the 
same time as an application under section 3A(1) or, as the case may be, (2) of the 1993 20 
Act. 

(4) The Commission must, as soon as reasonably practicable after receiving an application 
for registration— 

(a) in the case of an application for first registration (other than of a new croft or 
other than as a result of the taking of the step mentioned in section 4(3)(m)), 25 
check the information contained in or accompanying the application against the 
information relating to the croft, if any, in the Register of Crofts; and 

(b) subject to section 3AA of the 1993 Act and to subsections (5) and (6), forward— 

(i) the application, together with any comments they may have on it; and 

(ii) the fee payable in respect of it, 30 

to the Keeper. 

(5) The Commission may, before forwarding an application for registration to the Keeper, 
require the applicant to provide them with such further information relating to the 
application as they consider appropriate. 

(6) The Commission may refuse to forward an application for registration if— 35 

(a) a requirement made under subsection (5) is not complied with; 

(aa) the application is frivolous or vexatious; 

(b) the fee payable in respect of the registration has not been tendered;  

(ba) there is a material inaccuracy in the application; or 

(c) they consider that the Keeper would otherwise not accept the application under 40 
section 7(2). 
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(7) Where the Commission refuse to forward an application for registration, section 52A of 

the 1993 Act applies as if that refusal were a decision of the Commission on an 
application to them under that Act. 

(7A) Subsections (1) and (4) to (7) do not apply to an application for registration by the 
Commission (a “Commission application”); and the reference in section 7(1) to an 5 
application for registration forwarded under subsection (4)(b) of this section is, in 
relation to a Commission application, to be construed as a reference to the Commission 
application submitted to the Keeper. 

(9) In subsection (5)(ba), “material inaccuracy” means an inaccuracy relating to any matter 
mentioned in section 10(2). 10 

 
7 Acceptance of applications for registration 

(1) Subject to subsection (2), the Keeper must accept an application for registration 
forwarded under section 6(4)(b) if it is accompanied by such documents and other 
evidence as the Keeper may require. 

(2) An application for registration must not be accepted by the Keeper if— 15 

(a) it relates to a croft which is not sufficiently described to enable the Keeper to 
identify it by reference to the Ordnance Map or such other map as the Keeper may 
require; 

(aa) the information otherwise contained in or accompanying it would not enable the 
Keeper to make up or, as the case may be, amend the registration schedule of the 20 
croft; 

(c) in a case where the application relates to a registered croft, the application does 
not bear a reference to the registration schedule of that croft; 

(d) payment of the fee payable in respect of such registration has not been tendered. 

(2A) But the Keeper may accept an application for registration despite the fact that the 25 
description of the croft includes land which is already entered in the registration 
schedule of— 

(a) another croft; 

(b) a common grazing; or 

(c) land held runrig, 30 

as part of the description of the land which comprises that other croft, that common 
grazing or, as the case may be, that land held runrig. 

(3) On receipt of an application for registration, the Keeper must without delay note the date 
of receipt. 

(4) That date is deemed for the purposes of this Part as the date of registration provided 35 
subsection (5) and, in the case of a first registration (other than of a new croft or other 
than as a result of the taking of the step mentioned in section 4(3)(m)), subsection (6) 
apply. 

(5) This subsection applies where the application, after examination by the Keeper, is 
accepted. 40 

(6) This subsection applies where— 

(a) no application is made to the Land Court under section 12(1); or 
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(b) such an application having been made— 

(i) the application has been abandoned; or 

(ii) the Court makes no order or makes an order under section 12(2)(b). 

 
8 Completion of registration 

(1) The Keeper must complete registration— 5 

(a) in the case of a first registration, by making up a registration schedule for the croft 
in the register in accordance with section 10; 

(b) in the case of a registered croft, by making such amendment as is necessary to the 
registration schedule of the croft; 

(c) in either case, by making such consequential amendments in the register as are 10 
necessary. 

(2) Where the Keeper completes registration under subsection (1), the Keeper must issue to 
the applicant a certificate, authenticated as the Keeper considers appropriate— 

(a) confirming the registration; 

(b) in the case of a first registration (other than of a new croft or other than as a result 15 
of the taking of the step mentioned in section 4(3)(m)), noting that the registration 
may be challenged under section 12(1); 

(c) containing such other information as the Keeper considers appropriate. 

(2A) Where, by virtue of being the applicant, the Commission receive a certificate under 
subsection (2), they must send a copy of the certificate to the crofter of the croft to 20 
which the certificate relates. 

(3) Where the certificate relates to a first registration (other than of a new croft or other than 
as a result of the taking of the step mentioned in section 4(3)(k) or (m)), the Keeper must 
at the same time send a copy of it to the Commission. 

(4) A certificate issued under subsection (2) is to be accepted for all purposes as sufficient 25 
evidence of the registration of the croft. 

(5) In this Part, “certificate of registration” means a certificate issued under subsection (2). 

 
9 Completion of registration: further provision on first registrations 

(1) This section applies where, in relation to a first registration (other than of a new croft or 
other than as a result of the taking of the step mentioned in section 4(3)(m))— 30 

(a) no application is made to the Land Court under section 12(1) before the expiry of 
the period mentioned in section 11(5); or 

(b) such an application having been made— 

(i) the application has been abandoned; or 

(ii) the Court makes no order or makes an order under section 12(2)(b). 35 

(2) Subject to subsection (3), the Keeper must— 

(a) make such amendment as is necessary of the registration schedule of the croft; and 

(b) make such consequential amendments in the register as are necessary. 

(3) Where— 
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(a) the application for first registration was made as a result of the taking, in relation 

to a croft, of a step mentioned in subsection (3) of section 4 (other than a step 
mentioned in paragraph (e), (f), (h), (ia), (ib), (k), (l) or (m) of that subsection); 
and 

(b) the Keeper is notified, in accordance with the provisions of this section, of a 5 
change affecting the croft as a result of the taking of that step, 

the Keeper must amend the registration schedule or, as the case may be, the register 
accordingly.  

(3A) The person taking the step mentioned in paragraph (a), (b), (c), (g), (i)(i), (i)(ii) or (n) of 
subsection (3) of section 4 must, within 3 months of the granting of the application 10 
mentioned in the step, notify the Commission that a change such as is mentioned in 
subsection (3) has taken effect. 

(3B) Where the Commission is not notified of a change in accordance with subsection (3A), 
the change is (notwithstanding any provision to the contrary) deemed not to have taken 
effect. 15 

(3C) As soon as reasonably practicable after being notified under subsection (3A), the 
Commission must notify the Keeper accordingly. 

(3D) Where a change such as is mentioned in subsection (3) is a result of the taking of a step 
mentioned in paragraph (d)(i), (d)(ii), (j)(i), (j)(ii) or (j)(iii) of subsection (3) of section 
4, the Commission must notify the Keeper of that change in accordance with subsection 20 
(3E). 

(3E) Notification under subsection (3D) must be given— 

(a) in the case of the division of a croft under section 9 or 19D of the 1993 Act, as 
soon as reasonably practicable after the Commission consent to the division (such 
division taking effect only on receipt of the notification); 25 

(b) in the case of the decrofting of a croft pursuant to a direction under section 24(2) 
or (3) of that Act, as soon as reasonably practicable after the direction is made (the 
decrofting taking effect only on receipt of the notification); 

(c) in the case of the decrofting of a croft pursuant to a direction under section 24(3) 
of that Act resulting from an application under section 25(4) of that Act, as soon 30 
as reasonably practicable after the Commission are notified under section 
25(4ZB)(a) of that Act of an acquisition. 

(4) The Keeper must issue to the applicant a certificate, authenticated as the Keeper 
considers appropriate— 

(a) confirming that the registration of the croft may no longer be challenged under 35 
section 12(1); 

(b) containing such other information as the Keeper considers appropriate. 

(5) The Keeper must at the same time send a copy of the certificate to the Commission. 

(6) A certificate issued under subsection (4) is to be accepted for all purposes as sufficient 
evidence of the registration of the croft. 40 
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The registration schedule 

10 The registration schedule 

(1) The Keeper must make up and maintain a registration schedule of every croft registered 
in the register. 

(2) The Keeper must enter in the registration schedule— 5 

(a) a description of the land which comprises the croft that must consist of or include 
a description of it based on the Ordnance Map or such other map as the Keeper 
considers appropriate; 

(b) the name and designation of, as the case may be— 

(i) any tenant of the croft; 10 

(ii) any owner-occupier crofter of the croft; 

(iii) any landlord of the croft; 

(iv) any owner of the croft; 

(d) such other information as the Keeper considers appropriate. 

(2A) Where the description of the land which comprises a croft (a “later croft”) would include 15 
land mentioned in subsection (2B) (“registered land”), the Keeper— 

(a) may not include the registered land in the description of the later croft entered in 
the registration schedule of that croft; 

(b) may enter a description of the land comprising the later croft which omits the 
registered land. 20 

(2B) The land referred to in subsection (2A) is land which is already entered in the 
registration schedule of— 

(a) another croft; 

(b) a common grazing; or 

(c) land held runrig, 25 

  as part of the description of the land which comprises that other croft, that common 
grazing or, as the case may be, that land held runrig. 

(3) The Keeper must issue, to any person applying, a copy, authenticated as the Keeper 
considers appropriate, of any registration schedule or any part thereof. 

(4) A copy issued under subsection (3) is to be known as an office copy and is to be 30 
accepted for all purposes as sufficient evidence of the contents of the original 
registration schedule. 

(5) The Scottish Ministers may, by order, modify subsection (2) so as to add to the matters 
mentioned there any other matters that they consider should be included in the 
registration schedule of a croft. 35 

 
Challenge to first registration 

11 Notification of first registration 

(1) Subject to subsection (2), the Commission must, on receipt of a certificate of registration 
under section 8(2) or, as the case may be, (3), notify any persons mentioned in 
subsection (3) of the matters mentioned in subsection (4). 40 
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(2) The Commission need not notify a person mentioned in subsection (3)— 

(a) where that person is the applicant for registration; or 

(b) where the certificate of registration issued under section 8(2) relates to a first 
registration as a result of the taking of the step mentioned in section 4(3)(m). 

(3) Those persons are— 5 

(a) the owner of the croft; 

(b) the landlord of the croft; 

(c) the crofter of the croft; 

(d) the owner-occupier crofter of the croft; 

(e) the owner of any adjacent croft; 10 

(f) the landlord of any adjacent croft; 

(g) the crofter of any adjacent croft; 

(h) the owner-occupier crofter of any adjacent croft; 

(i) the owner of any adjacent land (not being land which is an adjacent croft); 

(j) the occupier of any adjacent land (not being land which is an adjacent croft). 15 

(4) Those matters are— 

(a) that the croft has been registered; 

(b) the description of the croft as it is entered in the registration schedule; 

(c) the names and designations of any persons entered in the registration schedule in 
accordance with section 10(2)(b); 20 

(d) the right to challenge the registration by applying to the Land Court under section 
12(1); 

(e) the period, mentioned in subsection (5), before the end of which such a challenge 
must be brought. 

(5) That period is the period of 9 months beginning with the date on which the Commission 25 
issue notification under subsection (1). 

(6) The applicant, on receipt of the certificate under section 8(2) relating to a first 
registration (other than of a new croft or other than as a result of the taking of the step 
mentioned in section 4(3)(m)), must give public notice of the registration of the croft 
by— 30 

(a) placing an advertisement, for two consecutive weeks, in a local newspaper 
circulating in the area where the croft is situated; and 

(b) affixing a conspicuous notice in the prescribed form to a part of the croft. 

(6A) The applicant must take all reasonable steps to ensure that the notice mentioned in 
subsection (6)(b) continues to be displayed throughout the period mentioned in 35 
subsection (5). 

(7) In subsection (6)(b), “prescribed” means prescribed by the Scottish Ministers by order. 
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11A Power of entry etc. where Commission is applicant 

(1) The section applies where, by virtue of being the applicant for registration, the 
Commission are required to affix a notice in accordance with section 11(6)(b). 

(2) A person authorised by the Commission may enter the croft for the purposes of— 

(a) affixing the notice; 5 

(b) complying with section 11(6A); and 

(c) removing the notice in accordance with subsection (3)(b). 

(3) The Commission must— 

(a) when affixing the notice, take all reasonable care not to damage the croft or the 
part of the croft to which the notice is affixed; and 10 

(b) remove the notice no later than one week after the end of the period mentioned in 
section 11(5). 

(4) Subsections (2) to (4) of section 56 of the 1993 Act apply for the purposes of subsection 
(2) as they apply for the purposes of subsection (1) of that section. 

 
12 Challenge to first registration 15 

(1) Any person to whom notice is given under section 11(1), or who otherwise is aggrieved 
by the registration of the croft to which the notice relates, may apply before the end of 
the period mentioned in section 11(5) to the Land Court for an order under subsection 
(2)(a) or (b). 

(1A) A person applying under subsection (1) must, as soon as reasonably practicable after 20 
doing so, notify the Keeper. 

(1B) Where an application under subsection (1) is made after the end of the period mentioned 
in section 11(5), the Court may, on cause shown, deal with the application as if it had 
been made before the end of that period. 

(1C) Subsection (1) does not apply as respects the registration of a croft as a result of the 25 
taking of a step mentioned in section 4(3)(m). 

(2) On receipt of such an application, the Court may— 

(a) make an order that the entry in the register relating to the croft be removed; 

(b) make an order that the entry in the register relating to the croft be modified; 

(c) make no order. 30 

(2A) Where subsection (2B) applies, the Court must, if making an order such as is mentioned 
in subsection (2)(b), declare the boundary of the croft to be that which, in all the 
circumstances, it considers appropriate. 

(2B) This subsection applies where— 

(a) the application challenging the registration raises a question as to the boundaries 35 
of the croft; and 

(b) the evidence available to the Court is insufficient to enable any boundary to be 
clearly determined. 

(6) Where the Court makes an order under subsection (2)(a) or (b), the Keeper must make 
such amendment to the registration schedule of the croft and to the register as is 40 
necessary. 
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Removal of resumed and decrofted crofts from register 

12A Resumed and decrofted crofts 

(1) The Keeper must— 

(a) where subsection (2) applies, remove the entry in the register relating to the 
resumed croft; 5 

(b) where subsection (3) applies, remove the entry in the register relating to the croft 
in relation to which a decrofting direction has been made. 

(2) This subsection applies where— 

(a) a registered croft has been resumed by virtue of an authorisation under section 
20(1) of the 1993 Act; 10 

(b) no order has been made under section 21A(1) of that Act that the land so resumed 
revert to being a croft; and 

(c) the period of 20 years beginning with when the resumption was authorised has 
ended. 

(3) This subsection applies where— 15 

(a) a decrofting direction under section 24(2) or, as the case may be, (3) of the 1993 
Act was made in relation to a registered croft; 

(b) the Land Court has not revoked the direction by virtue of section 24(8B) of that 
Act or by virtue of any other enactment; and 

(c) the period of 20 years beginning with the making of direction has ended. 20 

(4) This section applies to a part of a croft as it applies to a whole croft with the 
modification that references in subsection (1) to removing entries in the register are to 
be read as references to modifying such entries. 

 
Rectification and indemnity 

14 Rectification of the register 25 

(1) The Keeper— 

(a) may rectify the register in accordance with subsections (1A) to (1C); 

(b) must rectify the register on being ordered to do so by any court. 

(1A) Where a mistake in the register arises as a consequence of a mistake in an application 
for registration (not being a mistake to which subsection (1B) applies), the Keeper may 30 
rectify the register to correct the mistake on the application of the person who made that 
application (the “original applicant”). 

(1B) Where a mistake in the register arises as a consequence of a mistake made by the 
Commission when forwarding an application for registration under section 6(4)(b), the 
Keeper may so rectify the register on the application of— 35 

(a) the Commission; or 

(b) the original applicant. 
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(1C) Where a mistake in the register arises as a consequence of a mistake by the Keeper when 
making up or amending a registration schedule or making consequential amendments to 
the register, the Keeper may so rectify the register whether on the application of any 
person to do so or not. 

(1D) Without prejudice to any enactment or rule of law, the powers of the court include 5 
power to make orders for the purposes of subsection (1)(b). 

(2) Where the Keeper rectifies the register under this section, the Keeper must give written 
notice of the rectification to— 

(a) any person appearing to the Keeper to be affected by it; 

(b) the Crofting Commission. 10 

(3) In this section— 

“court” means the Court of Session, the Land Court or the sheriff; 

“mistake” includes something mistakenly omitted and something mistakenly 
included; 

“rectify”, in relation to the register, means to correct any inaccuracy in it by 15 
entering something in, amending something in or removing something from the 
register; and “rectification” is to be construed accordingly. 

 
14A Rectification following first registration 

(1) This section applies where, in the case of a first registration (other than of a new croft or 
other than as a result of the taking of the step mentioned in section 4(3)(m))— 20 

(a) the Keeper rectifies the register under section 14(1)(a) to correct a material 
inaccuracy; and 

(b) the register is rectified before the end of the period mentioned in section 11(5) (no 
application under section 12(1) having been made). 

(2) The Keeper must issue a fresh certificate of registration and sections 8(3) to (5), 9, 11 25 
and 12 apply to that certificate as they apply to a certificate of registration issued under 
section 8(2). 

(3) If the rectification of the register was to correct a mistake arising as a consequence of a 
mistake by the Keeper when making up or amending a registration schedule or making 
consequential amendments to the register, the Keeper is liable for any costs incurred by 30 
any person in connection with complying with section 11. 

(4) If the rectification of the register was to correct a mistake arising as a consequence of a 
mistake made by the Commission when forwarding the application for registration 
under section 6(4)(b), the Commission is liable for any costs incurred by any person in 
connection with complying with section 11. 35 

(5) In this section— 

 “material inaccuracy” means an inaccuracy relating to any matter mentioned in 
section 10(2); 

 “mistake” has the meaning given by section 14(3). 
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15 Indemnity in respect of loss 

(1) A person who suffers loss as a result of a matter mentioned in subsection (2) is to be 
indemnified by the Keeper in respect of that loss. 

(2) Those matters are— 

(a) a mistake in the register made by the Keeper when making up or amending a 5 
registration schedule or making consequential amendments in the register, the 
correction of which would require rectification of the register; 

(b) a rectification of the register under section 14(1) to correct such a mistake; 

(c) the refusal of the Keeper to make such a rectification; 

(d) the loss or destruction of any document while lodged with the Keeper; 10 

(e) a mistake such as is mentioned in paragraph (a) in any certificate of registration or 
in any information given by the Keeper in writing or in such other manner as may 
be prescribed by rules made under section 16(1). 

(3) No indemnity is payable in relation to a mistake such as is mentioned in subsection 
(2)(a) until a decision has been made about whether to rectify the register for the 15 
purpose of correcting the mistake; and the loss suffered as a result of that mistake is to 
be determined in the light of that decision. 

(3A) A person who, as a result of a mistake mentioned in subsection (3B)— 

(a) takes a step mentioned in subsection (3C); and 

(b) suffers a loss in so doing, 20 

 is to be indemnified by the Commission in respect of that loss. 

(3B) That mistake is a mistake in the register arising as a consequence of a mistake made by 
the Commission when forwarding the application for registration under section 6(4)(b). 

(3C) Those steps are— 

(a) the submitting of a fresh application for registration; 25 

(b) the making of an application for rectification of the register under section 15(1B). 

(3D) Subsection (3A) applies whether or not the register is rectified to correct the mistake 
referred to in that subsection. 

(6) In this section, “mistake” has the meaning given by section 14(3). 

 
Rules 30 

16 Rules and fees 

(1) The Scottish Ministers may, after consultation with the Keeper and the Commission, 
make rules— 

(a) regulating the making up and keeping of the register (including the form and 
manner in which the register is made available to the public); 35 

(b) prescribing the form of any search, report or other document to be issued or used 
in connection with this Part and regulating the issuing of any such document; 

(ba) prescribing the form of application for registration; 

(c) regulating the procedure on application for any registration; 
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(d) prescribing the form of deeds relating to registered crofts; 

(e) concerning such other matters as seem to Ministers to be necessary or proper in 
order to give full effect to the purposes of this Part. 

(2) The Scottish Ministers may, by order, prescribe the fees payable in respect of 
registration and in respect of provision by the Keeper of searches, reports, certificates or 5 
other documents or copies of documents or of information from the register. 

(3) An order under subsection (2) may include provision about— 

(a) the circumstances in which a person making an application for first registration is 
to be entitled to a reduction in the fee that would otherwise be payable in respect 
of such registration; 10 

(b) the amount or, as the case may be, method of calculating that reduction; and 

(c) the manner in which that reduction is to be achieved (whether by way of discount, 
repayment or otherwise and including any effect that reduction may have on the 
operation of section 6(1) and (4)(b)(ii)). 

 
Appeals 15 

17 Appeals 

(1) A person aggrieved by any act or omission of the Keeper under this Part may appeal any 
issue of fact or law arising from that act or omission to the Land Court. 

(2) On an appeal under this section, the Court may order the Keeper to take such remedial 
action as the order may specify, including action to rectify the register. 20 

 
Consequential amendments of the 1993 Act 

18 Meaning of “croft” etc. 

(1) In section 3 of the 1993 Act (meaning of croft and crofter)— 

(a) in subsection (1), after “subsection (2) below” insert “and to section 3ZA(2)(a)”; 

(b) in subsection (3), at the beginning insert “Subject to section 3ZA(2)(c),”. 25 

(2) After section 3 insert— 

“3ZA Registered crofts 

(1) This section applies where a holding situated— 

(a) in the crofting counties; or 

(b) as is mentioned in section 3A(1)(b), 30 

 is registered in the Crofting Register. 

(2) For the purposes of this Act— 

(a) the holding is, from the date of registration, a croft; 

(b) the land which comprises the croft (including any right or land 
mentioned in section 3(4)) is determined by the description of that land 35 
in the registration schedule of the croft; and 

(c) from the date of registration, any person for the time being entered in the 
registration schedule of the croft as the tenant of the croft is a crofter. 
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(4) Section 3 (other than subsection (2)) does not apply. 

(5) Section 3(2) applies to subsection (2)(a) of this section as it applies to 
subsection (1) of section 3. 

(6) Nothing in this section affects whether, before the date of registration, the 
holding was a croft or any person was the tenant of it.”.  5 

 
19 Registration of new crofts 

(1) Section 3A of the 1993 Act (new crofts) is amended as follows. 

(2) In subsections (1) and (2), the words from “by entering” to the end are, in both 
subsections, repealed. 

(3) Subsection (4) is repealed. 10 

(4) After section 3A insert— 

“3AA Registration of new crofts 

(1) This section applies where the Commission make a determination to exercise 
their power under section 3A(1) or, as the case may be, (2), to constitute land 
or, as the case may be, a holding as a croft. 15 

(2) The application for registration of the land or holding in the Crofting Register 
must not be forwarded to the Keeper under section 6(4)(b) of the Crofting 
Reform (Scotland) Act 2010 (asp 00)— 

(a) until the period mentioned in section 52A(2)(b) has expired without any 
appeal to the Land Court being made; or 20 

(b) where such an appeal is made, until it is abandoned or the Court 
confirms the Commission’s determination under section 3A(1) or, as the 
case may be, (2). 

(3) In the case of an application for registration of a holding in relation to which a 
determination under section 3A(2) is made, the Commission must not forward 25 
the application unless they are satisfied— 

(a) that agreement has been reached between the applicant and the owner of 
the land as to an amount to be paid by the applicant to the owner in 
compensation for the holding being constituted as a croft and that the 
amount has been duly paid; 30 

(b) that the applicant and the owner have agreed that no amount in 
compensation is to be so payable; or 

(c) that any such amount found, by virtue of section 3B, to be so payable has 
been duly paid.”. 

(5) In section 3B of the 1993 Act (compensation for constituting holding as a croft), in 35 
subsection (1), for “subsection (4)(b)(i) or (ii) of that section” substitute “section 
3AA(3)(a) or (b)”. 

 
Registration of common grazings 

19A First registration of common grazings 

(1) An unregistered common grazing— 40 
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(a) must be registered, in the case of a new common grazing, subject to section 51B 
of the 1993 Act, on the determination under section 51A(1) of that Act to 
constitute the land as a common grazing; 

(b) may be registered, in any other case, on an application being made by the 
Commission. 5 

(2) In this Part— 

 “first registration” in relation to an unregistered common grazing, means the 
registration of that common grazing; 

 “new common grazing” means land in relation to which the Commission have 
made a determination, under section 51A(1) of the 1993 Act, to constitute the land 10 
as a common grazing. 

 
19B Registration of events affecting registered common grazings 

(1) The following events in relation to a registered common grazing must be registered, that 
is— 

(a) the transfer (whether or not for valuable consideration) of the ownership of any 15 
land on which the common grazing is situated; 

(b) the taking, in relation to the common grazing, of a step mentioned in subsection 
(2). 

(2) The steps referred to in subsection (1)(b) are— 

(a) the giving of authorisation to resume the common grazing or part of the common 20 
grazing under section 20(1) of the 1993 Act; 

(b) the granting under section 20(1C) of that Act of an extension of the period for 
which resumption of the common grazing is authorised; 

(c) the making of a determination under section 20(1F) of that Act converting a 
temporary resumption of the common grazing into an ordinary resumption; 25 

(d) the making of an order under section 21A of that Act that land resumed under 
section 20 of that Act is to revert to being a common grazing; 

(e) the enlargement of the common grazing under section 51 of that Act; 

(f) the termination of all or part of a person’s share in the common grazing under 
section 52(1E)(b)(i) of that Act; 30 

(g) the apportionment— 

(i) of a share or part of a share in the common grazing under section 
52(1E)(b)(ii) of that Act; 

(ii) of the common grazing, or part of the common grazing, under 52(3) of that 
Act; 35 

(iii) of a part of the common grazing under section 52(4) of that Act; 

(h) the extension, under subsection (11) of section 52 of that Act, of any period for 
which a part of the common grazing is apportioned under subsection (10) of that 
section; 
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(i) the bringing to an end, under subsection (12) of section 52 of that Act, of an 

apportionment of the common grazing or part of the common grazing made in 
pursuance of subsection (3) or (4) of that section; 

(j) the making of a determination under section 52(14) of that Act as to shares in the 
common grazing; 5 

(k) the transfer (whether or not for valuable consideration) by a person who holds a 
right in the common grazing of that right to another person. 

(3) But no application for registration of a step mentioned in paragraph (g)(iii) or paragraph 
(i) of subsection (2) need be submitted if an application for registration of such a step is 
submitted by virtue of section 5. 10 

(4) The Scottish Ministers may, by regulations, make provision about when ownership is to 
be treated as transferred for the purposes of subsection (1)(a). 

(5) The Scottish Ministers may, by order, modify subsection (2) so as to— 

(a) add a step to; 

(b) modify the description of a step in; 15 

(c) remove a step from, 

that subsection. 

 
19C Applications for registration: common grazings 

(1) An application for— 

(a) first registration of a new common grazing; or  20 

(b) registration of an event affecting a registered common grazing (other than one 
which falls to be submitted by the Commission), 

 and the fee payable in respect of such registration, is to be submitted to the Commission. 

(2) An application for first registration of a new common grazing is to be submitted at the 
same time as an application under section 51A(1) of the 1993 Act. 25 

(3) An application for registration of an event affecting a registered common grazing is to 
be submitted— 

(a) in the case of the transfer of the ownership of any land on which the common 
grazing is situated, by the person to whom such ownership is transferred; 

(b) in the case of a step mentioned in 19B(2)— 30 

(i) in accordance with the requirements of the 1993 Act; or 

(ii) in the absence of such requirements, as soon as reasonably practicable after 
the step is taken. 

(4) In respect of an application submitted to the Commission under this section, the 
Commission must, subject to section 51B of the 1993 Act and to subsections (5) and (6), 35 
forward— 

(a) the application, together with any comments they may have on it; and  

(b) the fee payable in respect of it, 

 to the Keeper as soon as reasonably practicable. 
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(5) The Commission may, before forwarding an application for registration to the Keeper, 
require the applicant to provide them with such further information relating to the 
application as they consider appropriate. 

(6) The Commission may refuse to forward an application for registration if— 

(a) a requirement under subsection (5) is not complied with; 5 

(b) the application is frivolous or vexatious; 

(c) the fee payable in respect of registration has not been tendered;  

(d) there is a material inaccuracy in the application; or 

(e) they consider that the Keeper would otherwise not accept the application under 
section 7(2). 10 

(7) Where the Commission refuse to forward an application for registration, section 52A of 
the 1993 Act applies as if that refusal were a decision of the Commission on an 
application to them under that Act. 

(8) An application for first registration of a common grazing by the Commission is to be 
submitted to the Keeper. 15 

(9) Before submitting such an application, the Commission must consult— 

(a) the owner of the common grazing; and 

(b) where there is a grazings committee or grazings constable, that committee or that 
constable. 

(10) Where there is no grazings committee or grazings constable, the Commission must 20 
notify, in such manner as they consider appropriate (including by means of 
advertisement), all persons who hold a right in the common grazing of the application. 

(11) Any person notified under subsection (10) may make representations to the Commission 
in respect of the proposed application. 

(12) In subsection (6)(d), “material inaccuracy” means an inaccuracy relating to any matter 25 
mentioned in section 10(2) (as that section applies, with the modifications specified in 
schedule 1B, to common grazings). 

(13) Section 6 does not apply to applications for registration of a common grazing. 

 
19D Registration of new common grazings 

(1) In subsection (1) of section 51A of the 1993 Act (new common grazings), the words 30 
from “by entering” to the end of the subsection are repealed. 

(2) After that section insert— 

“51B Registration of new common grazings 

(1) Subsection (2) applies where the Commission make a determination to exercise 
their power under section 51A(1) to constitute land as a common grazing. 35 

(2) The application for registration of the land in the Crofting Register must not be 
forwarded to the Keeper under section 19C(4) of the 2010 Act— 

(a) until the period mentioned in section 52A(2)(b) has expired without any 
appeal to the Land Court being made; or 

(b) where such an appeal is made, until it is abandoned or the Court 40 
confirms the Commission’s determination under section 51A(1). 
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(3) Where land in respect of which a determination under section 51A(1) is made 

is registered in the Crofting Register the land is, for the purposes of this Act 
and from the date of registration, a common grazing.”. 

 
19E Application of Act to common grazings 

Schedule 1B, which applies certain provisions of this Act relating to crofts to common 5 
grazings, has effect. 

 
Offences 

19F Transfer of land containing crofts: offences 

(1) A person commits an offence if— 

(a) ownership of an owner-occupied croft having been transferred to the person as is 10 
mentioned in section 4(1)(aa)(i); or 

(b) ownership of land having been transferred to the person as is mentioned in section 
4(1)(b)(i), 

 the person fails within one year of the transfer to apply to register the owner-occupied 
croft or, as the case may be, a croft situated on the land. 15 

(2) A person commits an offence in respect of each further one year period where the 
person continues to fail to apply to register the owner-occupied croft or, as the case may 
be, a croft mentioned in subsection (1). 

(3) But an offence under subsection (1) or (2) cannot be committed by a person in respect of 
a croft after the person is no longer required, by virtue of section 4(4C), to register the 20 
croft. 

(4) Where there is more than one croft situated on land such as is mentioned in section 
4(1)(b)(i), separate offences under subsection (1) or (2) may be committed in respect of 
each such croft. 

(5) A person commits an offence if— 25 

(a) ownership of an owner-occupied croft having been transferred to the person as is 
mentioned in section 5(1)(za)(i); or 

(b) ownership of land having been transferred to the person as is mentioned in section 
5(1)(zb)(i), 

 the person fails within one year of the transfer to apply to register the transfer. 30 

(6) A person commits an offence in respect of each further one year period where the 
person continues to fail to apply to register the transfer mentioned in subsection (5). 

(7) A person who commits an offence under subsection (1), (2), (5) or (6) is liable on 
summary conviction to a fine not exceeding level 3 on the standard scale. 

 
19G Change of landlord: offences 35 

(1) A person commits an offence if, having become the landlord of a croft, the person fails, 
within one year of becoming such a landlord, to apply to register the change of landlord 
in accordance with section 5(1)(zb)(ii). 
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(2) A person commits an offence in respect of each further one year period where the 
person continues to fail to apply to register the change of landlord mentioned in 
subsection (1). 

(3) But no offence is committed under this section by a person who becomes the landlord of 
a croft by virtue of the transfer of ownership of land on which the croft is situated.  5 

(4) A person who commits an offence under subsection (1) or (2) is liable on summary 
conviction to a fine not exceeding level 3 on the standard scale. 

 
19H Transfer of land on which common grazing is situated: offences 

(1) A person commits an offence if, ownership of land such as is mentioned in section 
19B(1)(a) having been transferred to the person, the person fails within one year of the 10 
transfer to apply to register the transfer. 

(2) A person commits an offence in respect of each further one year period where the 
person continues to fail to apply to register the transfer mentioned in subsection (1). 

(3) A person who commits an offence under subsection (1) or (2) is liable on summary 
conviction to a fine not exceeding level 3 on the standard scale. 15 

 
Lands held runrig 

19I Lands held runrig 

(1) Unregistered land held runrig may be registered on an application being made by the 
Commission. 

(2) An application for first registration of land held runrig is to be submitted to the Keeper. 20 

(3) Before submitting such an application the Commission must— 

(a) consult the owner of the land; and 

(b) notify, in such manner as they consider appropriate (including by means of 
advertisement), all persons who are holders of the land held runrig. 

(4) Any person notified under subsection (3) may make representations to the Commission 25 
in respect of the application. 

(5) The following events in relation to registered land held runrig must be registered, that 
is— 

(a) the apportionment of the land under section 52(8) of the 1993 Act; 

(b) the extension, under subsection (11) of section 52 of that Act, of any period for 30 
which a part of the land is apportioned under subsection (10) of that section. 

(6) An application for registration of an event mentioned in subsection (5), and the fee 
payable in respect of such registration, is to be submitted to the Commission. 

(7) In respect of such an application, the Commission must, subject to subsections (8) and 
(9), forward— 35 

(a) the application, together with any comments they may have on it; and  

(b) the fee payable in respect of it, 

 to the Keeper as soon as reasonably practicable. 
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(8) The Commission may, before forwarding an application for registration to the Keeper, 

require the applicant to provide them with such further information relating to the 
application as they consider appropriate. 

(9) The Commission may refuse to forward an application for registration if— 

(a) a requirement under subsection (8) is not complied with; 5 

(b) the application is frivolous or vexatious; 

(c) the fee payable in respect of registration has not been tendered; 

(d) there is a material inaccuracy in the application; or 

(e) they consider that the Keeper would otherwise not accept the application under 
section 7(2). 10 

(10) Where the Commission refuse to forward an application for registration, section 52A of 
the 1993 Act applies as if that refusal were a decision of the Commission on an 
application to them under that Act. 

(11) Section 6 does not apply to applications for registration of land held runrig. 

(12) Sections 7 to 17 apply, with such modifications as may be necessary, in relation to lands 15 
held runrig as they apply in relation to common grazings. 

(13) The reference to sections in subsection (12) is, where those sections are modified for the 
purposes of their application in relation to common grazings, to those sections as so 
modified. 

(14) In subsection (9)(d), “material inaccuracy” means an inaccuracy relating to any matter 20 
mentioned in section 10(2) (as that section applies, by virtue of subsection (12), to lands 
held runrig). 

(15) The Scottish Ministers may, by order, modify subsection (5) so as to— 

(a) add an event to; 

(b) modify the description of an event in; 25 

(c) remove an event from, 

 that subsection. 

(16) In this Part, “first registration”, in relation to unregistered land held runrig, means the 
registration of that land. 

 

PART 3 30 

DUTIES OF CROFTERS AND OWNER-OCCUPIER CROFTERS 

Crofters’ duties relating to residency, misuse and neglect of crofts 

20 Duties relating to residency, misuse and neglect of crofts 

(1) The 1993 Act is amended as follows. 

(2) After section 5A insert— 35 
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“Crofters’ duties relating to residency, misuse and neglect of crofts 

5AA Crofters: residency duty 

 A crofter must be ordinarily resident on, or within 32 kilometres of, that 
crofter’s croft.”. 

(3) For section 5B substitute— 5 

“5B Crofters: duty not to misuse or neglect croft 

(1) A crofter must not misuse or neglect the crofter’s croft. 

(2) A crofter misuses a croft where the crofter— 

(a) wilfully and knowingly uses it otherwise than for the purpose of its being 
cultivated or put to such other purposeful use as is consented to under 10 
section 5C(4); 

(b) fails to use the croft for the purposes of its being cultivated; or 

(c) fails to put the croft to any such purposeful use. 

(3) A crofter neglects a croft where the croft is not managed so as to meet the 
standards of good agricultural and environmental condition referred to in 15 
regulation 4 of, and the schedule to, the Common Agricultural Policy Schemes 
(Cross-Compliance) (Scotland) Regulations 2004 (SSI 2004 No. 518). 

(4) But where the crofter, in a planned and managed manner, engages in, or 
refrains from, an activity for the purpose of conserving— 

(a) the natural beauty of the locality of the croft; or 20 

(b) the flora and fauna of that locality, 

 the crofter’s so engaging or refraining is not to be treated as misuse or neglect 
as respects the croft. 

(5) If, immediately before the coming into force of section 7 of the Crofting 
Reform etc. Act 2007 (asp 7), the croft was being used for a subsidiary or 25 
auxiliary occupation by virtue of the right conferred by paragraph 3 of 
schedule 2 to this Act (as that paragraph then applied), any continuation of use 
for that occupation is not to be treated as misuse or neglect as respects the 
croft. 

(7) The Scottish Ministers may, by order, amend the meaning of neglect in 30 
subsection (3) so as to substitute different standards for those for the time being 
mentioned in that subsection. 

 
5C Crofters: duty to cultivate and maintain 

(1) A crofter must comply with each of the duties set out in subsection (2). 

(2) Those duties are that the crofter—  35 

(a) must— 

(i) cultivate the croft; or 

(ii) put it to another purposeful use,  

 so that every part of the croft is cultivated or put to such use;  
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(b) must keep the croft in a fit state for cultivation (except in so far as the 

use of the croft for another purposeful use is incompatible with the croft 
being kept in such a state).  

(3) Without prejudice to the generality of paragraph (b) of subsection (2), in 
determining whether that paragraph is complied with regard is to be had to 5 
whether appropriate measures (which may include the provision of drainage) 
are routinely undertaken, where requisite and practicable, to control or 
eradicate vermin, bracken, whins, broom, rushes, iris and harmful weeds. 

(4) A crofter may only put the croft to a use mentioned in subsection (2)(a)(ii) if— 

(a) the landlord has consented to the use (unconditionally or subject to 10 
conditions acceptable to the crofter); or 

(b) the Commission have consented to the use.  

(5) But a crofter may not apply to the Commission for consent under subsection 
(4)(b) until (the earlier of)— 

(a) the landlord has refused consent (or granted consent subject to conditions 15 
unacceptable to the crofter); or 

(b) the period of 28 days, commencing with the date on which the request 
for the consent of the landlord was made, has expired.  

(6) The Commission must, on receipt of such an application for consent— 

(a) consult, as regards the proposed purposeful use, the landlord and the 20 
members of the crofting community in the locality of the land; and 

(b) if the proposed purposeful use— 

(i) constitutes a change for which planning permission is required; or 

(ii) by virtue of any enactment (other than this Act) requires any other 
permission or approval,  25 

 require it to be shown that the permission or approval has been given. 

(7) The Commission must decide the application within 28 days after receiving it; 
and if they give their consent may impose such conditions as they think fit. 

(8) In this Act— 

 “cultivate” includes the use of a croft for horticulture or for any purpose 30 
of husbandry, including the keeping or breeding of livestock, poultry or 
bees, the growing of fruit, vegetables and the like and the planting of 
trees and use of the land as woodlands; 

 “purposeful use” means any planned and managed use which does not 
adversely affect— 35 

(a) the croft;  

(b) the public interest; 

(c) the interests of the landlord or (if different) the owner; or  

(d) the use of adjacent land.”. 
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Duties of owner-occupier crofters 

21 Duties of certain owner-occupiers of crofts 

After section 19A of the 1993 Act insert— 

“Owner-occupied crofts: duties of certain owners 

19B Meaning of “owner-occupier crofter” etc. 5 

(1) In this Act, a person is an “owner-occupier crofter” if all the conditions in 
subsections (1A) to (1C) are satisfied.  

(1A) The first condition is that the person is the owner of a croft.  

(1B) The second condition is that the person— 

(a) was the crofter of the croft at the time of acquiring it (or is such a 10 
crofter’s successor in title);  

(b) acquired title to the croft as the nominee of a crofter (or is such a 
nominee’s successor in title); or 

(c) purchased the croft from the constituting landlord (or is such a 
purchaser’s successor in title). 15 

(1C) The third condition is that the croft has not been let to any person as a crofter 
either by virtue of section 26J or otherwise— 

(a) at any time since it was acquired as mentioned in subsection (1B)(a) or 
(b); or  

(b) at any time since it was constituted as mentioned in subsection (3)(a). 20 

(2) In this Act, an “owner-occupied croft” means a croft owned by an owner-
occupier crofter; and “owner-occupier’s croft” is to be construed accordingly. 

(3) For the purposes of subsection (1B)(c), the “constituting landlord” is— 

(a) the owner of the land at the time the land was constituted as a croft under 
section 3A; or  25 

(b) such an owner’s successor in title immediately before the croft is sold to 
the purchaser mentioned in subsection (1B)(c). 

 
19C Duties of owner-occupier crofters 

(1) An owner-occupier crofter must comply with each of the duties set out in 
subsection (2). 30 

(2) Those duties are that the owner-occupier crofter— 

(a) must be ordinarily resident on, or within 32 kilometres of, the owner-
occupier’s croft; 

(b) must not misuse or neglect the croft; 

(c) must— 35 

(i) cultivate the croft; or 

(ii) put it to another purposeful use, 

 so that every part of the croft either is cultivated or is put to such use; 

1011



30 Crofting Reform (Scotland) Bill 
Part 3—Duties of crofters and owner-occupier crofters 

 
(d) must keep the croft in a fit state for cultivation (except in so far as the 

use of the croft for another purposeful use is incompatible with the croft 
being kept in such a state). 

(3) For the purposes of subsection (2)(b), an owner-occupier crofter misuses an 
owner-occupied croft where the owner-occupier crofter— 5 

(a) wilfully and knowingly uses it otherwise than for the purpose of its being 
cultivated or put to another purposeful use; 

(b) fails to use the croft for the purpose of its being cultivated; or 

(c) fails to put the croft to any such purposeful use. 

(4) For the purposes of subsection (2)(b), an owner-occupier crofter neglects an 10 
owner-occupied croft where the croft is not managed so as to meet the 
standards of good agricultural and environmental condition referred to in 
regulation 4 of, and the schedule to, the Common Agricultural Policy Schemes 
(Cross-Compliance) (Scotland) Regulations 2004 (SSI 2004 No. 518). 

(4A) Without prejudice to the generality of paragraph (d) of subsection (2), in 15 
determining whether that paragraph is complied with regard is to be had to 
whether appropriate measures (which may include the provision of drainage) 
are routinely undertaken, where requisite and practicable, to control or 
eradicate vermin, bracken, whins, broom, rushes, iris and harmful weeds. 

(5) But where the owner-occupier crofter, in a planned and managed manner, 20 
engages in, or refrains from, an activity for the purpose of conserving— 

(a) the natural beauty of the locality of the owner-occupied croft; or 

(b) the flora and fauna of that locality, 

 the owner-occupier crofter’s so engaging or refraining is not, for the purposes 
of subsection (2)(b), to be treated as misuse or neglect as respects the croft. 25 

(6) If, immediately before the coming into force of section 21 of the Crofting 
Reform (Scotland) Act 2010 (asp 00), the owner-occupied croft was being used 
for a subsidiary or auxiliary occupation by virtue of the right conferred by 
paragraph 3 of schedule 2 to this Act (as that paragraph applied immediately 
before the coming into force of section 7 of the Crofting Reform etc. Act 2007 30 
(asp 7)), any continuation of use for that occupation is not, for the purposes of 
subsection (2)(b), to be treated as misuse or neglect as respects the croft. 

(8) The Scottish Ministers may, by order, amend the meaning of neglect in 
subsection (4) so as to substitute different standards for those for the time being 
mentioned in that subsection. 35 

 
19D Division of owner-occupied crofts 

(1) An owner-occupier crofter may not sell any part of the owner-occupier’s croft 
without first dividing the croft into the part which the owner-occupier crofter 
proposes to sell and the part which the owner-occupier crofter proposes to 
retain. 40 

(2) The owner-occupier crofter may so divide that owner-occupier’s croft only if 
the owner-occupier crofter first obtains the consent of the Commission to that 
division. 
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(2A) Where consent is applied for under subsection (2) in relation to an unregistered 
owner-occupied croft, the Commission— 

(a) must not grant that consent unless an application for first registration of 
the owner-occupied croft is submitted before the expiry of the period of 
6 months beginning with the date on which the application for consent 5 
was made; 

(b) need not, during that 6 month period, consider the application for 
consent until an application for first registration of the owner-occupied 
croft is submitted. 

(3) In relation to a registered owner-occupied croft (other than an owner-occupied 10 
croft which is a first registered croft)— 

(a) any consent of the Commission given by virtue of subsection (2) to a 
division of the owner-occupied croft expires at the end of the period of 3 
months beginning with the date on which such consent was given unless 
an application for registration of the division is submitted by virtue of 15 
section 5 of the 2010 Act before the expiry of that period; 

(b) the division takes effect on the date of registration. 

(3A) The Keeper must make up and maintain a registration schedule in accordance 
with section 10 of the 2010 Act in respect of the new croft created by a 
division under this section. 20 

(4) Any sale of any part of an owner-occupied croft which is not a new croft 
created by a division under this section, and any deed purporting to sell that 
part, is null and void. 

(5) Where the sale of a part of an owner-occupied croft is null and void under 
subsection (4), the Commission may declare the original croft vacant. 25 

(6) In this section— 

 “division” means the division of an owner-occupied croft into two or 
more new crofts; and cognate expressions are to be construed 
accordingly; 

 “original croft” means the owner-occupier’s croft mentioned in 30 
subsection (1); and 

 “new crofts” mean each of the crofts created by the division of the 
original croft.”. 

 
Commission consent for absence from croft 

22 Consent for absence from croft 35 

After section 21A of the 1993 Act insert— 
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“Consent for absence from croft 

21B Commission consent for absence from croft 

(1) A crofter or an owner-occupier crofter may apply to the Commission for 
consent to be ordinarily resident other than on, or within 32 kilometres of, the 
croft or, as the case may be, the owner-occupied croft. 5 

(2) Where an application under subsection (1) is made by a crofter, the crofter 
must send a copy of the application to the landlord of the croft. 

(3) The Commission may grant consent only if they consider that there is a good 
reason for the person not to be ordinarily resident on, or within 32 kilometres 
of, the croft or, as the case may be, the owner-occupied croft. 10 

(4) The Commission may grant consent subject to such conditions as they consider 
it appropriate to impose which may, in particular, relate to the duration of 
absence. 

(5) The Commission must make their decision on an application under subsection 
(1) before the expiry of the period of 28 days beginning with the date on which 15 
the application is made. 

(6) The Commission must notify— 

(a) the applicant; and 

(b) if the applicant is a crofter, the landlord of the croft, 

 of their decision and the reasons for making it. 20 

 
21C Extension of consent for absence 

(1) Where the Commission have granted consent under section 21B subject to a 
condition as to the duration of absence, the applicant may, before the expiry of 
the period for which consent has been granted, apply to the Commission to 
extend the duration of the consent.  25 

(2) Subsections (2) to (6) of section 21B apply to an application under subsection 
(1) of this section as they apply to an application under section 21B(1). 

 
21D Variation of condition in consent for absence 

(1) Where the Commission have granted consent under section 21B subject to a 
condition (other than a condition as to the duration of absence), the applicant 30 
may, before the expiry of the period for which consent has been granted, apply 
to the Commission to vary the condition. 

(2) Subsections (2) to (6) of section 21B apply to an application under subsection 
(1) of this section as they apply to an application under section 21B(1).”. 

 
Enforcement of duties of crofters and owner-occupier crofters 35 

23 Enforcement of duties of crofters and certain owner-occupiers 

After section 26 of the 1993 Act insert— 
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“Enforcement of duties 

26A Enforcement of duties of crofters and owner-occupier crofters: general 

(1) This section and section 26B apply where the Commission consider that— 

(a) a crofter is not complying with any of the duties mentioned in section 
5AA, 5B or 5C; 5 

(b) an owner-occupier crofter is not complying with any of the duties 
mentioned in section 19C(2). 

(1A) Where a crofter has sublet the croft by virtue of a lease to which section 27 
applies, the crofter is deemed to comply with the duties mentioned in 
subsection (1)(a) (other than the duty not to misuse the croft) if the crofter’s 10 
subtenant complies with the duties.  

(1B) Where an owner-occupier crofter has let the croft by virtue of a lease to which 
section 29A applies, the owner-occupier crofter is deemed to comply with the 
duties mentioned in subsection (1)(b) (other than the duty not to misuse the 
croft) if the owner-occupier crofter’s tenant complies with the duties. 15 

(2) In sections 26B, 26C and 26K, the “relevant person” means the crofter (in the 
case of a croft) or the owner-occupier crofter (in the case of an owner-occupied 
croft). 

 
26B Notice of suspected breach of duty 

(1) The Commission must, unless they consider that there is a good reason not to, 20 
give the relevant person a written notice informing the person that the 
Commission consider that the duty is not being complied with. 

(2) The notice must— 

(a) explain the reasons why the Commission consider that the duty is not 
being complied with;  25 

(b) indicate that the relevant person may make representations to the 
Commission before the expiry of the period of 28 days beginning with 
the day on which notice is given to the person (the “representation 
period”); and 

(c) where given to a crofter, be copied to the landlord of the croft. 30 

(3) The Commission must have regard to any representations received within the 
representation period. 

(4) The Commission may also have regard to any representations received after the 
end of the representation period. 

(5) The Commission must, before the expiry of the period of 14 days beginning 35 
with the day on which the representation period ends, decide whether the duty 
is being complied with. 
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26C Undertakings: general 

(1) If the Commission decide that a duty is not being complied with, they must, 
before taking any action under section 26H or 26J, give the relevant person a 
written notice giving the person an opportunity to give an undertaking to 
comply with the duty before the expiry of such period as the Commission 5 
consider reasonable. 

(2) The notice must— 

(a) explain that the relevant person must give the undertaking before the 
expiry of the period of 28 days beginning with the day on which the 
notice is given; 10 

(b) explain that the giving of the undertaking by the person constitutes 
acceptance by the person that the duty is not being complied with; 

(c) set out what the person must do to comply with the undertaking; 

(d) explain that if the person complies with the undertaking, no further 
action will be taken against the person in respect of the failure to comply 15 
with that duty; and 

(e) where given to a crofter, be copied to the landlord of the croft. 

(3) The Commission may accept an undertaking subject to such conditions as they 
consider appropriate. 

(4) The Commission must decide whether to accept an undertaking before the 20 
expiry of the period of 28 days beginning with the day on which the relevant 
person offers to give the undertaking. 

 
26E Circumstances where the Commission may not take action under section 

26H or 26J 

 The Commission may not take any action under section 26H or 26J if— 25 

(a) the period for giving an undertaking under section 26C has not expired; 

(b) an undertaking has been given under section 26C and the period for 
complying with the undertaking has not expired; 

(c) an undertaking given under section 26C has been complied with; 

(d) in the case of a crofter— 30 

(i) the Commission have consented to the sublet of the croft under 
section 27; 

(ii) an application for consent to sublet has been made under section 
27 and has not been determined; 

(e) in the case of an owner-occupier crofter— 35 

(i) the Commission have consented to the let of the owner-occupier’s 
croft on a lease to which section 29B applies; 

(ii) an application for consent to such a lease has been made under 
section 29A and has not been determined; 

(f) in the case of failure to comply with the residency duty— 40 

(i) the Commission have consented to the absence under section 21B; 
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(ii) an application for consent for absence, to extend a period of 
absence or to vary a condition imposed in respect of such absence 
has been made under section 21B, 21C or, as the case may be, 21D 
and has not been determined. 

 
26F Commission duty to take action under section 26H or 26J 5 

(1) If— 

(a) the Commission decide that a duty is not being complied with; and 

(b) none of the circumstances mentioned in section 26E apply, 

 the Commission must take one of the actions mentioned in subsection (2) 
unless they consider that there is a good reason not to. 10 

(2) Those actions are— 

(a) in the case of a crofter, the tenancy termination procedure under section 
26H; 

(b) in the case of an owner-occupier crofter, the letting procedure under 
section 26J. 15 

 
26G Division of croft before taking action 

(1) Before taking action under section 26H or 26J, the Commission may, if they 
are satisfied that it is fair to do so, divide a croft or, as the case may be, an 
owner-occupied croft. 

(2) In satisfying themselves as mentioned in subsection (1), the Commission must 20 
have regard to— 

(a) the use and occupation of the croft or owner-occupied croft; 

(b) in the case of a croft, the interests of the estate in which the croft is 
located; 

(c) the sustainable development of the crofting community in the locality of 25 
the croft or owner-occupied croft; 

(d) such other matters as the Commission consider appropriate. 

(3) Any division of a croft or an owner-occupied croft under subsection (1) takes 
effect–– 

(a) as respects an application for first registration of the croft, or owner-30 
occupied croft, submitted by virtue of section 4 of the 2010 Act, on the 
date of registration; 

(b) as respects an application for registration of the division of the croft, or 
owner-occupied croft, submitted by virtue of section 5 of that Act, on the 
date of registration. 35 

(3A) The Keeper must make up and maintain a registration schedule in accordance 
with section 10 of the 2010 Act in respect of a new croft created by a division 
under this section. 

(4) Where a croft or owner-occupied croft has been divided under subsection (1), 
the Commission may take action under section 26H or 26J in respect of any or 40 
all of the new crofts created by the division. 
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(4A) The Commission must give written notice to the landlord of the croft of a 

division made under subsection (1), specifying the date on which the division 
took effect. 

(5) In this section— 

 “division” means the division of a croft or an owner-occupied croft into 5 
two or more new crofts; and “divide” is to be construed accordingly; and 

 “new crofts” mean each of the crofts created by a division under 
subsection (1). 

 
26H Crofters: tenancy termination procedure 

(1) If the Commission are satisfied that it is in the general interest of the crofting 10 
community in the locality of the croft, the Commission must make an order 
terminating the tenancy of the crofter unless they consider that there is a good 
reason not to. 

(2) An order under subsection (1) must be notified to— 

(a) the crofter; and 15 

(b) the landlord of the croft. 

(3) An order under subsection (1) must specify the date on which it takes effect. 

(4) An order under subsection (1) may not take effect before the expiry of the 
period of 28 days beginning with the later notification under subsection (2). 

(5) If the crofter fails to give up occupation of the croft on or before the day on 20 
which the order takes effect, the Commission may apply to the sheriff for 
warrant for ejection of the crofter. 

(6) The sheriff must grant the warrant for ejection, except on cause shown by the 
crofter. 

(7) The Commission may recover from the crofter the expenses incurred by 25 
them— 

(a) in making any application under subsection (5); 

(b) in executing any warrant granted under subsection (6). 

(8) A crofter whose tenancy is terminated by an order under subsection (1) has the 
same rights and liabilities relating to compensation as if the crofter had 30 
renounced the tenancy at the date on which the order under subsection (1) takes 
effect. 

 
26J Owner-occupier crofters: letting procedure 

(1) The Commission must, unless they consider that there is a good reason not to, 
direct the owner-occupier crofter to submit to them, before the expiry of the 35 
period of 28 days beginning with the day on which the direction is given, a 
proposal for letting the owner-occupier’s croft. 

(2) No more than three proposals for letting the croft may be submitted in response 
to a direction given under subsection (1).   
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(2A) Where a proposal for letting the croft is submitted to the Commission in 
response to a direction given under subsection (1), they must approve or reject 
the proposal within the period of 8 weeks beginning with the day on which the 
direction was given.  

(2B) The Commission must (as soon as is reasonably practicable) proceed in 5 
accordance with subsections (3) and (4) if— 

(a) no proposals for letting the croft are submitted by the owner-occupier 
crofter before the expiry of the period mentioned in subsection (1); 

(b) the owner-occupier crofter has submitted one or two proposals for letting 
the croft within the period mentioned in subsection (1) and— 10 

(i) all such proposals are rejected by the Commission; and 

(ii) the period mentioned in subsection (1) has expired; or 

(c) the owner-occupier crofter has submitted three proposals for letting the 
croft (within the period mentioned in subsection (1)) and the 
Commission has rejected all three. 15 

(2C) Any letting of an unregistered owner-occupied croft in accordance with 
proposals submitted under subsection (1) is void unless an application for first 
registration of the owner-occupied croft is submitted before the expiry of the 
period of 3 months beginning with the date of the letting. 

(2D) In relation to a registered owner-occupied croft— 20 

(a) any approval under subsection (2A) of a proposal for letting the owner-
occupied croft under subsection (1) expires at the end of the period of 3 
months beginning with the date on which the approval was given unless 
an application for registration of the letting of the owner-occupied croft 
is submitted by virtue of section 5 of the 2010 Act before the expiry of 25 
that period; 

(b) the letting of the owner-occupied croft takes effect on the date of 
registration. 

(3) The Commission must, by public notification, invite applications for letting the 
owner-occupied croft before the expiry of the period specified in the 30 
notification. 

(4) When the period of notification has ended, the Commission must decide— 

(a) to which of the applicants (if any) to let the owner-occupied croft; and 

(b) after consulting the owner-occupier crofter, on what conditions to let the 
croft. 35 

(4A) Any letting of an unregistered owner-occupied croft pursuant to a decision 
under subsection (4) is void unless an application for first registration of the 
owner-occupied croft is submitted before the expiry of the period of 3 months 
beginning with the date of the letting. 

(4B) In relation to a registered owner-occupied croft— 40 
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(a) any decision under subsection (4) to let the owner-occupied croft to an 

applicant is, at the end of the period of 3 months beginning with the date 
on which the decision was made, to be treated as if it had not been made 
unless an application for registration of the croft is submitted by virtue of 
section 5 of the 2010 Act before the expiry of that period; 5 

(b) the letting of the owner-occupied croft takes effect on the date of 
registration. 

(5) Where an owner-occupied croft has been let on conditions set by the 
Commission under subsection (4)(b), the owner-occupier crofter may, before 
the expiry of the period of 28 days beginning with the day of the letting, apply 10 
to the Land Court for a variation of the conditions so set. 

(6) If the Land Court, on an application under subsection (5), varies the conditions 
of let, any variation takes effect as from the date of the letting. 

 
26K Appeals 

(A1) A relevant person may appeal to the Land Court against a decision of the 15 
Commission under section 26B(5) that a duty is not being complied with. 

(1) A relevant person may appeal to the Land Court against a decision of the 
Commission under section 26C— 

(a) not to accept an undertaking; 

(b) to impose conditions on such an undertaking. 20 

(2) A relevant person may appeal to the Land Court against— 

(a) the making by the Commission of an order under section 26H; or 

(b) the giving by the Commission of a direction under section 26J. 

(2A) An appeal under subsection (2) may include an appeal against a division under 
section 26G of (as the case may be)— 25 

(a) the croft; or 

(b) the owner-occupied croft. 

(3) An appeal under subsection (1) or (2) must be made before the expiry of the 
period of 42 days beginning with the day on which the decision, order or 
direction is made. 30 

(4) An appeal under subsection (1) or (2) may be made only on one or more of the 
following grounds— 

(a) that the Commission erred in law; 

(b) that the Commission made a finding as to a fact material to the decision, 
order or direction but did not have sufficient evidence on which to base 35 
that finding; 

(c) that the Commission acted contrary to natural justice; 

(d) that the Commission took into account certain irrelevant or immaterial 
considerations; 

(e) that the Commission failed to take into account certain relevant or 40 
material considerations; 
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(f) that the Commission exercised their discretion in an unreasonable 
manner. 

(5) In an appeal under this section, the Land Court may— 

(a) confirm or revoke the decision, order or direction; 

(b) direct the Commission to make a different decision, order or direction; 5 

(c) remit the case to the Commission without so directing them. 

(6) The Commission must give effect to the decision of the Land Court on an 
appeal under this section. 

(7) The Land Court may, if it considers it appropriate in consequence of any 
decision on an appeal under subsection (2), order the Keeper to rectify the 10 
Crofting Register.”. 

 
Letting of owner-occupied crofts 

24 Letting of owner-occupied crofts 

After section 29 of the 1993 Act insert— 

“Letting of owner-occupied crofts 15 

29A Letting of owner-occupied crofts 

(1) An owner-occupier crofter may not let the owner-occupier’s croft (or any part 
of it) without the consent of the Commission. 

(1A) Where consent is applied for under subsection (1) in relation to an unregistered 
owner-occupied croft (or any part of such an owner-occupied croft), the 20 
Commission— 

(a) may not grant that consent unless an application for first registration of 
the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for consent was made; 

(b) need not, during that 6 month period, consider the application for 25 
consent until an application for first registration of the croft is submitted. 

(1B) In relation to a registered owner-occupied croft (other than an owner-occupied 
croft which is a first registered croft), or any part of such a croft— 

(a)  any consent under subsection (1) expires at the end of the period of 3 
months beginning with the date on which such consent was granted 30 
unless an application for registration of the letting of the croft (or part of 
the croft) is made by virtue of section 5 of the 2010 Act before the expiry 
of that period; 

(b) the letting of the croft (or part of the croft) takes effect on the date of 
registration. 35 

(2) The Commission may, in giving their consent to a proposed lease of an owner-
occupied croft for a period not exceeding 10 years (a “short lease”), impose 
such conditions (other than any relating to rent) as they consider appropriate. 

(3) A lease is void if it is granted— 

(a) without the Commission’s consent; 40 
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(b) in the case of a short lease, otherwise than in accordance with such 

conditions as the Commission may impose. 

(4) The Commission may terminate a short lease granted under this section if— 

(a) a condition imposed under subsection (2) is breached; or 

(b) the tenant fails to comply with a condition of let (other than any relating 5 
to rent). 

(5) Subsections (1) to (4) do not apply to the letting of any dwelling-house or other 
building forming part of the owner-occupied croft to holiday visitors. 

 
29B Status of tenant under a short lease 

 The tenant under a short lease of an owner-occupied croft is not to be treated 10 
as— 

(a) a crofter; or 

(b) the tenant under a lease constituting— 

(i) a 1991 Act tenancy within the meaning of the Agricultural 
Holdings (Scotland) Act 2003 (asp 11); 15 

(ii) a short limited duration tenancy within the meaning of that Act; or 

(iii) a limited duration tenancy within the meaning of that Act.”. 

 

PART 4 

FURTHER AMENDMENTS OF THE 1993 ACT 

Disposal of croft land, resumption and decrofting 20 

24A Limitation on crofter’s ability to nominate disponee 

 In section 13 of the 1993 Act (authorisation of the Land Court of acquisition of croft 
land), after subsection (1) insert— 

“(1A) For the purposes of subsection (1)(a), only a member of the crofter’s family 
may be the crofter’s nominee.”. 25 

 
25 Extension of period during which sum is payable on disposal of croft land 

In section 14(3) of the 1993 Act (consideration payable in respect of disposal of croft 
land), for “five” substitute “ten”. 

 
26 Consideration of application to resume croft 

After subsection (1A) of section 20 of the 1993 Act (resumption of croft or part of croft 30 
by landlord) insert— 

“(1AA) In determining whether it is satisfied as mentioned in subsection (1) above 
(and, in particular, whether the reasonable purpose mentioned there relates to 
the public interest) the Land Court— 
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(a) may take into account the effect that purpose (whether alone or in 
conjunction with other considerations) would have on the matters 
mentioned in subsection (1AC) below; and 

(b) where the purpose is, or is connected with, the development of the croft 
in respect of which planning permission subsists, may take into account 5 
the effect such development would have on the croft, the estate and the 
crofting community in the locality of the croft, 

 and must authorise, or refuse to authorise, the resumption of the croft by the 
landlord accordingly. 

(1AB) Subsection (1AA) above is without prejudice to subsection (1D) below. 10 

(1AC) The matters mentioned in subsection (1AA)(a) above are— 

(a) the sustainability of— 

(i) crofting in the locality of the croft or such other area in which 
crofting is carried on as appears to the Land Court to be relevant; 

(ii) the crofting community in that locality or the communities in such 15 
an area; 

(iii) the landscape of that locality or such an area; 

(iv) the environment of that locality or such an area; 

(b) the social and cultural benefits associated with crofting. 

(1AD) In subsection (1AA) above— 20 

 “development” has the meaning given by section 26 of the Town and 
Country Planning (Scotland) Act 1997 (c.8); 

 “planning permission” is to be construed in accordance with Part 3 of 
that Act; 

 “effect” includes both a positive and negative effect.”. 25 

 
27 Consideration of decrofting directions 

After subsection (1) of section 25 of the 1993 Act (provisions supplementary to section 
24(3)) insert— 

“(1A) In determining whether they are satisfied as mentioned in subsection (1)(a) 
above (and, in particular, whether the reasonable purpose mentioned there 30 
relates to the public interest), the Commission— 

(a) may take into account the effect that purpose (whether alone or in 
conjunction with other considerations) would have on the matters 
mentioned in subsection (1B) below; and 

(b) where the purpose is, or is connected with, the development of the croft 35 
in respect of which planning permission subsists, may take into account 
the effect such development would have on the croft, the estate and the 
crofting community in the locality of the croft, 

 and must give the direction, or refuse to grant the application for it, 
accordingly. 40 

(1B) The matters mentioned in subsection (1A)(a) above are— 
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(a) the sustainability of— 

(i) crofting in the locality of the croft or such other area in which 
crofting is carried on as appears to the Commission to be relevant; 

(ii) the crofting community in that locality or the communities in such 
an area; 5 

(iii) the landscape of that locality or such an area; 

(iv) the environment of that locality or such an area; 

(b) the social and cultural benefits associated with crofting. 

(1C) In subsection (1A) above— 

 “development” has the meaning given by section 26 of the Town and 10 
Country Planning (Scotland) Act 1997 (c.8); 

 “planning permission” is to be construed in accordance with Part 3 of 
that Act; 

 “effect” includes both a positive and negative effect.”. 

 
Letting of vacant crofts 15 

28 Requirements to submit proposals for re-letting crofts 

(1) Section 11 of the 1993 Act (intestacy) is amended as follows. 

(2) In subsection (8)(a), after “them” insert “, before the expiry of the period of four months 
beginning with the day on which the notice is given,”. 

(3) Section 23 of the 1993 Act (vacant crofts) is amended as follows. 20 

(4) In subsection (5)— 

(a) after “them” where it first occurs insert “, before the expiry of the period of two 
months beginning with the day on which the notice is given,”; and 

(b) the words from “, and if,” to the end are repealed. 

(5) After that subsection insert— 25 

“(5ZA) No more than three proposals may be submitted to the Commission in response 
to a notice given under subsection (5). 

(5ZB) Where a proposal for letting the croft is submitted to the Commission in 
response to a notice given under subsection (5), they must approve or reject the 
proposal— 30 

(a) in a case where the croft is declared vacant under section 11(8), within 
the period of five months beginning with the day on which the notice 
under section 11(8)(a) is given; or 

(b) in any other case, within the period of three months beginning with the 
day on which the notice under subsection (5) was given. 35 

(5ZC) The Commission must (as soon as is reasonably practicable) proceed in 
accordance with subsections (5B) and (5C) if— 

(a) no proposals for letting the croft are submitted by the landlord before the 
expiry of the period of two months mentioned in subsection (5);  
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(b) the landlord has submitted one or two proposals for letting the croft 
within the period of two months mentioned in subsection (5) and— 

(i) all such proposals are rejected by the Commission; and 

(ii) the period of two months mentioned in subsection (5) has expired; 
or 5 

(c) the landlord has submitted three proposals for letting the croft (within the 
period of two months mentioned in subsection (5)) and the Commission 
has rejected all three.”. 

(6) For subsection (5A) substitute— 

“(5A) Where a croft is declared vacant under section 11(8), the Commission must (as 10 
soon as is reasonably practicable) proceed in accordance with subsections (5B) 
and (5C) if— 

(a) no proposals for letting the croft are submitted by the landlord before the 
expiry of the period of four months mentioned in section 11(8)(a);  

(b) the landlord has submitted one or two proposals for letting the croft 15 
within the period of four months mentioned in section 11(8)(a) and— 

(i) all such proposals are rejected by the Commission; and 

(ii) the period of four months mentioned in section 11(8)(a) has 
expired; or 

(c)  the landlord has submitted three proposals for letting the croft (within the 20 
period of four months mentioned in section 11(8)(a)) and the 
Commission has rejected all three.”. 

 
29 Application to decroft where action being taken to re-let vacant croft 

In section 24 of the 1993 Act (decrofting in case of resumption or vacancy), after 
subsection (3) insert— 25 

“(3A) The Commission need not consider any application made by the landlord 
under subsection (3) if— 

(a) they have given notice, under section 11(8)(a) or 23(5), requiring the 
landlord to submit proposals for re-letting the croft and the period 
mentioned in section 11(8)(a) or, as the case may be, 23(5) within which 30 
such proposals must be submitted has not expired; or 

(b) no such proposals having been submitted before the expiry of that period 
or, such proposals having been submitted, no such proposal having been 
approved, they are proceeding in accordance with subsections (5B) and 
(5C) of section 23.”. 35 

 
Enlargement of crofts 

30 Enlargement of crofts 

For section 4 of the 1993 Act (enlargement of crofts) substitute— 

“4 Enlargement of crofts 

(1) This section applies where an owner of land— 40 
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(a) which is not a croft; and 

(b) which does not form part of a croft, 

 agrees to grant a tenancy of that land to a crofter. 

(2) The owner and the crofter may apply jointly to the Commission for a direction 
that the land is to form part of a croft of which the crofter is tenant. 5 

(2A) Where a croft such as is mentioned in subsection (2) is an unregistered croft, 
the Commission— 

(a) must not make a direction under subsection (3) unless an application for 
first registration of the croft is submitted before the expiry of the period 
of 6 months beginning with the date on which the application for the 10 
direction is made; 

(b) need not, during that 6 month period, consider the application for the 
direction until an application for first registration of the croft is 
submitted. 

(3) The Commission may make a direction if they are satisfied that the 15 
enlargement of the croft— 

(a) would be of benefit to the croft or to the crofter; 

(b) would not result in the area of the enlarged croft substantially exceeding 
30 hectares. 

(4) Where the Commission make a direction in relation to an unregistered croft or 20 
a first registered croft, the land forms part of the croft with effect from the later 
of— 

(a) the date of the direction; or 

(b) the date of entry under the tenancy. 

(4A) Where the Commission make a direction in relation to a registered croft (other 25 
than a first registered croft)— 

(a) the direction expires at the end of the period of 3 months beginning with 
the date on which the direction is made unless an application for 
registration of the enlargement of the croft is submitted by virtue of 
section 5 of the 2010 Act before the expiry of that period;  30 

(b) the enlargement takes effect on the date of registration. 

(5) For the purposes of section 6 and paragraph 1 of schedule 2, the rent payable 
for the enlarged croft is the rent agreed by the landlord and the crofter.”. 

 
30A Enlargement of common grazings 

For section 51 of the 1993 Act (enlargement of common grazings) substitute— 35 

“51 Enlargement of common grazings 

(1) This section applies where— 

(a) an owner of land to which this Act does not apply agrees to grant rights 
in any pasture or grazing land to the crofters sharing in a common 
grazing; and 40 
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(b) the owner and the crofters agree that such land will form part of the 
common grazing. 

(2) The owner and the crofters may apply jointly to the Commission for a direction 
that the land is to form part of the common grazing. 

(3) The Commission may make a direction if they are satisfied that the 5 
enlargement of the common grazing would be of benefit to the common 
grazing or the crofters sharing in it. 

(4) Where the Commission make a direction in relation to an unregistered common 
grazing, the land forms part of the common grazing from the later of— 

(a) the date of the direction; or  10 

(b) the date on which the rights mentioned in subsection (1)(a) are first 
exercisable. 

(5) Where the Commission make a direction in relation to a registered common 
grazing— 

(a) the direction expires at the end of the period of 3 months beginning with 15 
the date on which the direction is made unless an application for 
registration of the enlargement of the common grazing is submitted by 
virtue of section 19B of the 2010 Act before the expiry of that period; 

(b) the enlargement takes effect on the date of registration.”. 

 
Commission’s approval and consent 20 

31 Obtaining Commission approval or consent 

(1) Section 58A of the 1993 Act (obtaining Commission approval or consent) is amended as 
follows. 

(1A) At the beginning of subsection (3) insert “Subject to subsection (5B),”. 

(2) In subsection (4)— 25 

(a) the word “or” immediately preceding paragraph (c) is repealed; and 

(b) at the end of that paragraph insert “; or 

(d) any other person the Commission consider has a relevant interest in the 
application”. 

(3) After subsection (5) insert— 30 

“(5A) Despite subsection (4), the Commission may accept an objection submitted 
after the end of the 28-day period if they consider there is a good reason why 
the objection is late. 

(5B) Where the application is an application for consent to divide a croft under 
section 9 made by an executor under section 10(4A)— 35 

(a) subsections (3) to (5A); 

(b) in subsection (6), the words “When those 28 days have elapsed”; 

(c) in subsection (12A), paragraph (b); and 

(d) subsections (16) and (17), 

 do not apply.”. 40 
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(4) In subsection (6)— 

(a) after “Commission” insert “must, subject to subsection (6A), decide the 
application by”; and 

(b) for paragraphs (a) and (b) substitute— 

“(a) granting it; 5 

(b) granting it subject to conditions; or 

(c) refusing it.”. 

(4A) After subsection (6) insert— 

“(6A) Where— 

(a) the application for consent to divide the croft is made by an executor 10 
under section 10(4A); and 

(b) it relates to a bequest of the tenancy of the part of the croft comprising 
the site of the dwelling-house on or pertaining to the croft to one natural 
person and the tenancy of the remaining part to one other such person, 

the Commission must grant the application (whether or not subject to 15 
conditions).”. 

(5) For subsections (7) to (10) substitute— 

“(7) In considering their decision on the application, the Commission must have 
regard to the following— 

(a) in the case of an application relating to a croft— 20 

(i) whether any person is or will be ordinarily resident on, or within 
32 kilometres of, the croft; 

(ii) whether the croft is being or will be cultivated or put to such other 
purposeful use as is consented to under section 5C(4); 

(b) the interests of the estate which comprises the land to which the 25 
application relates; 

(c) the interests of the crofting community in the locality of that land; 

(d) the sustainable development of that crofting community; 

(e) the interests of the public at large; 

(f) any objections received under subsection (4) or (5A); 30 

(g) any plan of the Commission approved and published under section 2C; 

(h) any other matter which the Commission consider relevant.”. 

(6) In subsection (11), for the words “; and references in this section to their intervening are 
to their proceeding to such a determination” substitute “or grant it subject to conditions”. 

(7) In subsection (12), the words “and give such notification as is mentioned in subsection 35 
(10)(a) above” are repealed. 

(8) After subsection (12) insert— 

“(12A) The Commission must, before the expiry of the period of 21 days beginning 
with the day on which the decision under subsection (6) is taken, give notice of 
that decision— 40 
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(a) to the applicant; 

(b) to any person who objected under subsection (4) or (5A); and 

(c) where appropriate and in so far as not already given notice under 
paragraph (a) or (b), to— 

(i) the crofter; 5 

(ii) the owner-occupier crofter; 

(iii) the landlord; and 

(iv) as the case may be, the grazings committee.”. 

(9) Subsections (13) to (15) are repealed. 

(10) After section 58A insert— 10 

“58B Variation of conditions on approval or consent 

(1) This section applies where the Commission grant, subject to conditions, an 
application under section 58A for their approval or consent. 

(2) The Commission may, on an application to them by the person who applied for 
the approval or consent (the “original applicant”), modify the conditions 15 
imposed by— 

(a) varying a condition; 

(b) removing a condition; 

(c) adding a condition, 

 as they consider appropriate. 20 

(3) Where the Commission so modify conditions they must, before the expiry of 
the period of 14 days beginning with the day on which they do so, give notice 
of their decision to— 

(a) the original applicant; 

(b) any other person who was given written notification under section 25 
58(12A) of the decision to grant the approval or consent subject to 
conditions; and 

(c) any other person the Commission consider has a relevant interest. 

(4) Subject to subsection (5), subsections (2) to (5A), (16) and (17) of section 58A 
apply to an application under subsection (2) of this section as they apply to an 30 
application under subsection (1) of that section. 

(5) Where the original applicant is an executor who applied under section 10(4A) 
for consent to divide a croft under section 9, subsections (3) to (5A), (16) and 
(17) do not apply.”. 

 
Succession to crofts 35 

31A Bequest of crofts 

(1) Section 10 of the 1993 Act (bequest of croft) is amended as follows. 

(2) In subsection (1), for the words from “bequeath” to the end substitute— 
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“(a) bequeath the tenancy of the whole of the crofter’s croft to any one 

natural person; or 

(b) bequeath the tenancy of that croft to two or more natural persons 
provided that— 

(i) each person would come into the place of the crofter in relation to 5 
the tenancy of part of the croft; and 

(ii) no part of the croft would, were all the bequests accepted, be 
untenanted.”. 

(3) For subsection (2) substitute— 

“(2) A person to whom the tenancy of a croft (or of part of a croft) is bequeathed (in 10 
this section, the “legatee”) must, if the legatee accepts the bequest— 

(a) give notice of the bequest to the landlord; and 

(b) send a copy of the notice to the Commission, 

 before the end of the period of 12 months beginning with the death of the 
crofter.”. 15 

(4) For subsections (2B) to (4D) substitute— 

“(3) The bequest is null and void if— 

(a) in the case of a bequest such as is mentioned in subsection (1)(a), no 
notice is given (and no copy sent) in accordance with subsection (2) or 
(2A); 20 

(b) in the case of a bequest such as is mentioned in subsection (1)(b), any 
legatee fails to give notice (and send a copy) in accordance with 
subsection (2) or (2A). 

(4) Where, in the case of a bequest as is mentioned in subsection (1)(a), notice is 
given (and a copy sent) in accordance with subsection (2) or (2A), the legatee 25 
comes into the place of the deceased crofter (as from the date of death of that 
crofter) on the relevant date of registration. 

(4A) Where— 

(a) a crofter bequeaths the tenancy of a croft as mentioned in subsection 
(1)(b); and 30 

(b) each legatee gives notice (and sends a copy) in accordance with 
subsection (2) or (2A), 

 the deceased crofter’s executor must apply to the Commission for consent 
under section 9 to divide the croft accordingly. 

(4B) Where the Commission give their consent to the division of the croft under 35 
section 9, each legatee comes into the place of the deceased crofter in relation 
to that legatee’s new croft (as from the date of death of that crofter) on the 
relevant date. 

(4C) The bequest is null and void if— 

(a) the Commission do not give their consent to the division of the croft 40 
under section 9; or 
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(b) such consent is given but an application for registration of the division is 
not made in accordance with subsection (3)(a) of that section.”. 

(5) In subsection (4E)— 

(a) at the beginning insert “Subject to subsection (4EA),”; and 

(b) for “(2B), (4A) or, as the case may be, (4D)” substitute “(4) or, as the case may 5 
be, (4B)”. 

(6) After that subsection insert— 

“(4EA) Where, as a result of the Commission giving their consent to the division of the 
croft under section 9, two or more legatees come into the place of the deceased 
crofter, those legatees are jointly and severally liable for— 10 

(a) the debts mentioned in subsection (4E)(a); and 

(b) any expenses mentioned in subsection (4E)(b).”. 

(7) After subsection (6) insert— 

“(7) In subsection (4), the “relevant date of registration” is— 

(a) where the croft was unregistered, the date of registration in relation to 15 
the application for registration of the croft by virtue of section 4(3)(e) of 
the 2010 Act; 

(b) where the croft was registered, the date of registration in relation to the 
application for registration of the notice by virtue of section 5(2)(e) of 
that Act. 20 

(8) In subsection (4B)— 

 “legatee’s new croft” means the new croft, formed by division under 
section 9, which corresponds to the part of the original croft bequeathed 
to the legatee (“division”, “new croft” and “original croft” being 
construed in accordance with section 9(6)); 25 

 “relevant date” means— 

(a) where the croft was unregistered, the date the Keeper of the 
Registers of Scotland receives notification of the Commission’s 
consent to divide the croft by virtue of section 9(3D) of the 2010 
Act; 30 

(b) where the croft was registered, the date of registration in relation 
to the application for registration of the division by virtue of 
section 5(2)(d)(i) of that Act.”. 

 
Appeals 

31B Appeals: procedure 35 

(1) In the 1993 Act— 

(a) in section 25(8) (provisions supplementary to section 24(3)), the words “by way 
of stated case” are repealed; 

(b) in section 38A(1) (appeal to Land Court: special provision as respects 
reorganisation schemes), the words “by way of stated case” are repealed; 40 
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(c) in section 52A(2)(a) (appeal to the Land Court: general), the words “by way of 

stated case,” are repealed. 

(2) In section 52A of that Act (appeal to the Land Court: general), after subsection (4) 
insert— 

“(4A)  The Commission may be a party to any appeal to the Land Court under this Act 5 
or in any proceedings on a question coming before that Court on an application 
under section 53(1) of this Act.”. 

 

PART 5 

GENERAL AND MISCELLANEOUS 

32 Pre-consolidation modifications of enactments relating to crofting 10 

(1) The Scottish Ministers may, by order, make such modifications of enactments relating to 
crofting as in their opinion facilitate, or are otherwise desirable in connection with, the 
consolidation of the law on crofting. 

(2) An order under this section may not be made unless a Bill consolidating the law on 
crofting has been introduced in the Scottish Parliament. 15 

(3) If an Act resulting from such a Bill is passed, the order comes into force by virtue of this 
subsection immediately before the commencement of that Act. 

 
33 Subordinate legislation 

(1) Any power conferred by this Act on the Scottish Ministers to make regulations, rules or 
orders is exercisable by statutory instrument. 20 

(2) Any such power— 

(a) may be exercised so as to make different provision for different cases or 
descriptions of case or for different purposes; and 

(b) includes power to make such transitory, transitional or saving provision as the 
Scottish Ministers consider necessary or expedient. 25 

(3) Subject to subsections (4) and (5), a statutory instrument containing regulations, rules or 
an order under this Act is subject to annulment in pursuance of a resolution of the 
Scottish Parliament. 

(4) No order under— 

(a) section 32(1); or 30 

(b) section 34(1) containing provisions which add to, replace or omit any part of the 
text of any Act, 

may be made unless a draft of the statutory instrument containing it has been laid before, 
and approved by a resolution of, the Scottish Parliament. 

(4A) Before laying a draft of a statutory instrument containing an order under section 32(1) 35 
before the Scottish Parliament, the Scottish Ministers must— 

(a) lay before the Scottish Parliament— 

(i) a copy of the proposed draft order;  

(ii) a statement of their reasons for proposing to make the draft order; 
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(b) publicise the proposed draft order in such a manner as they consider appropriate; 
and 

(c) have regard to— 

(i) any representations about the proposed draft order; 

(ii) any resolution of the Scottish Parliament about the proposed draft order; 5 
and 

(iii) any report by a committee of the Scottish Parliament about the proposed 
draft order, 

made during such period, no shorter than 60 days and including at least 30 days 
during which the Scottish Parliament is not dissolved or in recess, as the Scottish 10 
Ministers may specify when laying the proposed draft order. 

(5) Subsection (3) does not apply to an order under section 37(2). 

 
34 Ancillary provision 

(1) The Scottish Ministers may, by order, make such incidental, supplementary or 
consequential provision as they consider appropriate for the purposes of, in consequence 15 
of, or for giving full effect to, any provision of this Act. 

(2) An order under subsection (1) may modify any enactment (including this Act). 

 
35 Minor and consequential amendments and repeals 

Schedule 2 makes minor modifications and modifications consequential on this Act. 

 
36 Interpretation 20 

(1) In this Act— 

the “1993 Act” means the Crofters (Scotland) Act 1993 (c.44); 

“certificate of registration” has the meaning given by section 8(5); 

“the Commission” means the Crofting Commission; 

“first registration” has the meaning given by section 4(5); 25 

“Keeper” has the meaning given by section 3(3); 

“new croft” has the meaning given by section 4(5); 

“owner-occupied croft” has the meaning given by section 19B(2) of the 1993 Act 
(as inserted by section 21); 

“owner-occupier crofter” is to be construed in accordance with section 19B(1) to 30 
(1C) of the 1993 Act (as inserted by section 21); 

“register” has the meaning given by section 3(3); 

“registered” and cognate expressions have the meanings given by section 3(3); 

“registration schedule”, in relation to a croft, means the registration schedule of 
the croft made up and maintained under section 10(1). 35 

(2) Other expressions used in this Act which are also used in the 1993 Act have the 
meanings given to them in that Act unless this Act provides otherwise. 
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37 Short title, commencement and Crown application 

(1) This Act is the Crofting Reform (Scotland) Act 2010. 

(2) This Act (other than this section and sections 33 and 34) comes into force on such day 
as the Scottish Ministers may by order appoint. 

(3) Different days may be appointed for different purposes. 5 

(4) This Act binds the Crown. 
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SCHEDULE 1 
(introduced by section 1(3)) 

THE CROFTING COMMISSION 

 

“SCHEDULE 1 
(introduced by section 1(6)) 5 

THE CROFTING COMMISSION 

Status 

1 (1) The Commission are a body corporate. 

 (2) The Commission are not to be regarded as a servant of the Crown, nor are they 
to be regarded as having any status, privilege or immunity of the Crown. 10 

 (3) The Commission’s members and employees are not to be regarded as civil 
servants. 

 (4) The Commission’s property is not to be regarded as property of, or held on 
behalf of, the Crown. 

 

General powers 15 

2 (1) The Commission may do anything which they consider is necessary or 
expedient for the purpose of exercising or in connection with their functions. 

 (2) In particular, the Commission may— 

(a) co-operate with any person in the exercise of the Commission’s 
functions; 20 

(b) with the approval of the Scottish Ministers, acquire and dispose of land 
and other property; 

(c) enter into contracts; 

(d) charge, in respect of such of their functions as may be prescribed by the 
Scottish Ministers, such reasonable amounts as may be so prescribed. 25 

 

Membership 

3 (1) Subject to sub-paragraph (2), the Commission are to consist of no fewer than 
five and no more than nine members as follows— 

(a) no fewer than two persons appointed by the Scottish Ministers 
(“appointed members”); and 30 

(b) no more than six persons elected by virtue of paragraph 7 (“elected 
members”). 

(2) The majority of members are to be elected members unless, by virtue of the 
appointment of a person by the Scottish Ministers under paragraph 6(3) or 9(3), 
such a majority cannot be maintained. 35 
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(3) The Scottish Ministers must select a member to chair the Commission (the 

“convener”). 

(3A) The Scottish Ministers may delegate to the Commission the duty to select a 
member to chair the Commission. 

(4) The Scottish Ministers may, by order, modify sub-paragraph (1) above to 5 
alter— 

(a) the number of members; 

(b) the number of appointed members; 

(c) the number of elected members, 

 but such an order may not contain provision to the effect that the majority of 10 
members would not be elected members. 

 

Appointed members: eligibility 

4 (1) In appointing members of the Commission, the Scottish Ministers must— 

(a) ensure— 

(i) that each person appointed has knowledge of crofting; and 15 

(ii) where sub-paragraph (2) applies, that at least one person appointed 
can speak the Gaelic language; and 

(b) be satisfied that no person appointed has any financial or other interest 
that would be likely to affect prejudicially the exercise by that person of 
the functions of a member. 20 

(2) This sub-paragraph applies where none of the elected members can speak the 
Gaelic language. 

(3) The fact that a person is— 

(a) a crofter; 

(b) a landlord of a croft; 25 

(c) an owner-occupier of a croft; 

(d) a cottar; or 

(e) a member of the family of any such person, 

 does not of itself constitute an interest mentioned in sub-paragraph (1)(b). 

(4) No person may be appointed as a member of the Commission if that person is, 30 
or has at any time during the previous year been, a member of— 

(a) the House of Commons; 

(b) the Scottish Parliament; 

(c) the European Parliament. 

 

Appointed members: terms of appointment 35 

5 Subject to this schedule, an appointed member holds and vacates office on such 
terms and conditions as the Scottish Ministers determine. 
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Resignation and cessation of membership 

6 (1) A person may resign office as a member of the Commission at any time by 
notice in writing to the Scottish Ministers. 

 (2) A person who ceases to be a member of the Commission (other than by virtue 
of being removed under paragraph 9) is eligible to be a member of the 5 
Commission again (whether by re-appointment or otherwise). 

(3) Where— 

(a) an elected member resigns office under sub-paragraph (1) or otherwise 
ceases to be a member of the Commission (other than by virtue of being 
removed under paragraph 9); and 10 

(b) is not replaced by a person such as is mentioned in sub-paragraph (4) 
(whether because of the person’s refusal to accept office as a member or 
otherwise),  

 the Scottish Ministers may appoint (in addition to any person appointed under 
paragraph 3) a person to be a member of the Commission. 15 

(4) The person referred to in sub-paragraph (3)(b) is a person who— 

(a) was a candidate in the election by virtue of which the elected member 
mentioned in sub-paragraph (3)(a) held office as a member; 

(b) polled, in that election, fewer votes than the elected member so 
mentioned; and 20 

(c) by virtue of regulations made under paragraph 7, may hold office as a 
member of the Commission. 

 

Elected members: regulations 

7 (1) The Scottish Ministers may, by regulations, make provision for or in 
connection with the election of persons as members of the Commission. 25 

(2) Without prejudice to the generality of sub-paragraph (1), the regulations may, 
in particular, make provision relating to— 

(a) the voting system to be used for such elections; 

(b) the frequency and timing of such elections; 

(c) the conduct of such elections; 30 

(ca) offences relating to such elections; 

(d) the constituencies (including boundaries) in which such elections may be 
held; 

(e) persons who are eligible to vote in such elections (including by reference 
to the person’s age); 35 

(f) the appointment of an individual to act as the returning officer for each 
constituency; 

(g) such an individual’s— 

(i) functions; 
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(ii) fees and expenses; 

(iii) tenure and vacation of office; 

(h) subject to sub-paragraph (3), persons who may, and may not, be 
candidates in elections such as are mentioned in sub-paragraph (1) 
(including by reference to the person’s age); 5 

(i) the number of members of the Commission who may be returned from 
each constituency; 

(j) vacancies amongst elected members, including the circumstances in 
which a person who polled fewer votes in such an election than the 
person who polled most votes may hold office as a member of the 10 
Commission. 

(3) A person is entitled to stand for election as a member of the Commission 
provided that the person— 

(a) is aged 16 or older; and 

(b) has been nominated by a person eligible to vote under sub-paragraph 15 
(2)(e). 

(4) A person who is the— 

(a) spouse; 

(b) civil partner; or 

(c) cohabitant, 20 

of a registered crofter eligible to vote in such elections is also eligible to vote. 

(5) In sub-paragraph (4), “cohabitant” means a member of a couple consisting 
of— 

(a)  a man and a woman who are living together as if they were husband and 
wife; or 25 

(b)  two persons of the same sex who are living together as if they were civil 
partners. 

(6) Before making regulations under sub-paragraph (1), the Scottish Ministers 
must consult such persons or bodies as they think appropriate on— 

(a) the constituency boundaries to be used; and 30 

(b) the persons who are eligible to vote, 

in such elections. 

 

Remuneration, allowances and pensions 

8 (1) The Scottish Ministers must pay to the members of the Commission such 
remuneration and allowances as Ministers may determine. 35 

(2) The Scottish Ministers may— 

(a) pay (or make arrangements for the payment of); 

(b) make payments towards the provision of; or 
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(c) provide and maintain schemes (whether contributory or not) for the 
payment of, 

 such pensions, allowances and gratuities to or in respect of such members and 
former members of the Commission as Ministers may determine. 

(3) The reference in sub-paragraph (2) to pensions, allowances and gratuities 5 
includes pensions, allowances and gratuities paid by way of compensation for 
loss of office. 

 

Removal of members 

9 (1) The Scottish Ministers may remove a member of the Commission from office, 
by giving notice in writing to the member, if satisfied that the member— 10 

(a) is insolvent; 

(b) has been convicted of a criminal offence in relation to which the member 
has been sentenced to imprisonment for a period of 3 months or more; 

(c) is incapacitated by physical illness or mental disorder; 

(d) has been absent from meetings of the Commission for a period 15 
exceeding 6 months without the permission of the convener; 

(e) is otherwise unable or unfit to exercise the functions of a member or is 
unsuitable to continue as a member. 

(2) In sub-paragraph (1)(a), a member is insolvent when— 

(a) the member’s estate is sequestrated; 20 

(b) the member is adjudged bankrupt; 

(c) a voluntary arrangement proposed by the member is approved; 

(d) the member enters into a debt arrangement programme under Part 1 of 
the Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17) as 
the debtor; 25 

(e) the member grants a trust deed for creditors. 

(3) Where— 

(a) an elected member is removed from office under sub-paragraph (1); and 

(b) is not replaced by a person such as is mentioned in sub-paragraph (4) 
(whether because of the person’s refusal to accept office as a member or 30 
otherwise),  

 the Scottish Ministers may appoint (in addition to any person appointed under 
paragraph 3) a person to be a member of the Commission. 

(4) The person referred to in sub-paragraph (3)(b) is a person who— 

(a) was a candidate in the election by virtue of which the removed member 35 
held office as a member; 

(b) polled, in that election, fewer votes than the removed member; and 

(c) by virtue of regulations made under paragraph 7, may hold office as a 
member of the Commission. 
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Chief executive, staff and employees 

10 (1) The Scottish Ministers must, after consultation with the convener of the 
Commission, appoint a chief executive of the Commission on such terms and 
conditions as Ministers may determine. 

(2) The Scottish Ministers may provide the services of such staff to the 5 
Commission as the Commission consider appropriate. 

 (3) The Commission may appoint such employees as the Commission consider 
appropriate. 

 (4) The Scottish Ministers may give directions to the Commission as to the 
appointment of employees under sub-paragraph (3). 10 

 (5) Such directions may in particular relate to— 

(a) the number of appointments; 

(b) the terms and conditions of employment. 

(6) The Commission must comply with any directions given under sub-paragraph 
(4). 15 

(7) The Commission may, with the approval of the Scottish Ministers— 

(a) pay (or make arrangements for the payment of); 

(b) make payments towards the provision of; or 

(c) provide and maintain schemes (whether contributory or not) for the 
payment of, 20 

 such pensions, allowances and gratuities to or in respect of such of their 
employees, or former employees, as the Commission may determine. 

(8) The reference in sub-paragraph (7) to pensions, allowances and gratuities 
includes pensions, allowances and gratuities paid by way of compensation for 
loss of office. 25 

 

Quorum 

11 (1) The quorum of the Commission is five members. 

(2) Where there are three or more elected members, the quorum must include no 
fewer than three such members. 

 

Committees 30 

12 (1) The Commission must establish— 

(a) an audit committee; and 

(b) such other committees as they consider appropriate. 

(2) The audit committee and any other committee of the Commission must comply 
with any directions given to it by the Commission. 35 

(3) The Commission may appoint as members of any of their committees persons 
who are not members of the Commission. 
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(4) But no committee established under sub-paragraph (1) may consist entirely of 
such persons. 

(5) The Commission must pay to a person appointed under sub-paragraph (3) such 
remuneration and allowances as the Scottish Ministers may determine. 

 

Procedure 5 

13 (1) The Commission may regulate— 

(a) their own procedure; and 

(b) the procedure of any of their committees (including any quorum). 

(2) The convener must, if present, chair meetings of the Commission and any of 
their committees. 10 

(3) If the convener is not available to chair a meeting of the Commission or a 
committee, the convener is to appoint another member of the Commission to 
chair the meeting. 

(4) The person chairing a meeting of the Commission or any committee has a 
casting vote. 15 

(5) The Commission must keep a record of their and their committees’ meetings 
and decisions. 

(6) The validity of any proceedings of the Commission or of any of their 
committees is not affected by any vacancy in membership nor by any defect in 
the appointment of a member. 20 

 

Members’ interests 

14 (1) A member of the Commission or any other person who is in any way directly 
or indirectly interested in any matter brought up for consideration at a meeting 
of the Commission or of any committee of the Commission must disclose the 
nature of that interest to the meeting. 25 

 (2) Such a disclosure must be recorded in the minutes of the meeting. 

 (3) A member or other person making such a disclosure must not take part in any 
deliberation or decision of the Commission or of any committee of the 
Commission with respect to the matter to which the disclosure relates. 

 

Delegation of powers 30 

15 (1) The Commission may authorise— 

(a) any of their members; 

(b) any of their committees; 

(c) their chief executive; 

(d) any person whose services are provided to them by the Scottish 35 
Ministers;  

(e) any of their employees, 
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 to exercise such of the Commission’s functions (and to such extent) as they 

may determine. 

(2) Sub-paragraph (1) does not affect the responsibility of the Commission for the 
exercise of their functions. 

 

Local assessors 5 

16 (1) The Commission may appoint a panel of suitable persons (“assessors”) to act, 
when required to do so by the Commission, as assessors for the purpose of 
assisting the Commission in the local execution of their functions under this 
Act. 

(1A) The Commission must, before exercising their powers under sub-paragraph (1), 10 
publish details of— 

(a) the methods to be used for the appointment of assessors; and 

(b) the role to be undertaken by assessors. 

(1B) In exercising their powers under sub-paragraph (1), the Commission must— 

(a) provide information to crofting communities about— 15 

(i) the appointment of assessors; and  

(ii) the roles that assessors perform; and 

(b) keep under review— 

(i) the methods to be used for the appointment of assessors; and 

(ii) the role to be undertaken by assessors. 20 

(2) Assessors must be ordinarily resident in the crofting counties or in an area 
designated under section 3A(1)(b) of this Act. 

(3) The Commission may make payments to assessors in respect of any— 

(a) loss of earnings; 

(b) expenses (including travelling and subsistence expenses), 25 

 necessarily suffered or incurred by them for the purpose of enabling them to 
perform their duties as such assessors. 

 

Location of office 

17 The Commission— 

(a) must have their principal office premises in the crofting counties; 30 

(b) must not determine where those premises are to be located without that 
location being approved by the Scottish Ministers; and 

(c) must comply with any direction as to the location of those premises 
given by Ministers. 

 

Finance 35 

18 (1) The Scottish Ministers may— 
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(a) pay grants; 

(b) make loans, 

 to the Commission of such amounts as Ministers may determine. 

(2) Any such grant or loan may be paid or, as the case may be, made, on such 
terms and subject to such conditions (including, in the case of a loan, 5 
conditions as to repayment) as the Scottish Ministers consider appropriate. 

(3) The Scottish Ministers may, from time to time after any grant is paid or loan is 
made, vary the terms and conditions on which it was paid or, as the case may 
be, made. 

 

Accounts 10 

19 (1) The Commission must— 

(a) keep proper accounts and accounting records; 

(b) prepare in respect of each financial year a statement of accounts. 

(2) The Commission must send the statement of accounts to the Scottish Ministers 
by such date as Ministers may direct. 15 

(3) The Commission must comply with any other directions which the Scottish 
Ministers may give them in relation to the matters mentioned in sub-paragraph 
(1). 

(4) The Scottish Ministers must, as soon as reasonably practicable after receiving a 
statement of accounts from the Commission— 20 

(a) send them to the Auditor General for Scotland for auditing; and 

(b) lay the audited statement before the Scottish Parliament. 

(5) The Commission must make their audited statement of accounts available so 
that they may be inspected by any person. 

 

Provision of information to Scottish Ministers 25 

20 The Commission must provide the Scottish Ministers with such information in 
respect of the exercise, or proposed exercise, of the Commission’s functions as 
the Scottish Ministers may, from time to time, require. 

 

Transfer of property, rights and liabilities 

21 (1) Where the Scottish Ministers consider it necessary or expedient to do so to 30 
facilitate the exercise of functions by the Commission, they may transfer to the 
Commission any property, rights and liabilities to which Ministers are entitled 
or subject. 

 (2) Property, rights and liabilities may be so transferred to the Commission 
whether or not they are otherwise capable of being transferred by the Scottish 35 
Ministers.”.

1043



62 Crofting Reform (Scotland) Bill 
Schedule 1A—Persons responsible for applications for registration 

 
 

SCHEDULE 1A 
(introduced by section 5A) 

PERSONS RESPONSIBLE FOR APPLICATIONS FOR REGISTRATION 

TABLE 1 

First registration 5 

 Step Person 

 The making of an application as mentioned in 
section 4(3)(a)  

The crofter making the application 

 
10 

The making of an application as mentioned in 
section 4(3)(b) 

The crofter who is the tenant of the croft at the 
time the application is made 

 

 

The making of an application as mentioned in 
section 4(3)(c) 

The crofter making the application 

 
 
15 

 

The making of an application as mentioned in 
section 4(3)(d)(i) 

Where— 
(a) the application is made by a crofter, 

the crofter; 

(b) the application is made by an 
executor under section 10(4A) of 
that Act, the executor 

 
20 

The making of an application as mentioned in 
section 4(3)(d)(ii) 

The owner-occupier crofter making the 
application 

 

 

 

The giving of a notice as mentioned in section 
4(3)(e) 

The person who gave notice in accordance 
with subsection (2) or (2A) of section 10 of 
the 1993 Act 

 
25 

The giving of a notice as mentioned in section 
4(3)(f) 

The person by whom the tenancy of the croft 
is transferred 

 

 

The making of an application as mentioned in 
section 4(3)(g) 

The landlord making the application 

 

30 

The making of an order as mentioned in section 
4(3)(h) 

The relevant person (within the meaning of 
section 21A(6) of the 1993 Act) who applied 
for the order 

 

 

The making of an application as  mentioned in 
section 4(3)(i)(i) 

The landlord making the application 

 

 

The making of an application as mentioned in 
section 4(3)(i)(ii) 

The owner-occupier crofter making the 
application 

35 

 
The re-letting of a croft as mentioned in section 
4(3)(ia) 

The person to whom the croft is re-let 

 

 

The letting of a croft as mentioned in section 
4(3)(ib) 

The person to whom the croft is let 
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The making of an application as mentioned in 
section 4(3)(j)(i) 

The landlord making the application 

 

 

The making of an application as mentioned in 
section 4(3)(j)(ii) 

The landlord making the application 

  5 

 

The making of an application as mentioned in 
section 4(3)(j)(iii) 

The crofter making the application 

 

 

The division of a croft as mentioned in section 
4(3)(k) 

The Commission 

 
10 

The letting of a croft as mentioned in section 
4(3)(l) 

The person to whom the croft is let 

 The preparation of a reorganisation scheme as 
mentioned in section 4(3)(m) 

The Commission 

 

 

The making of an application as mentioned in 
section 4(3)(n) 

The crofter making the application 

 

TABLE 2 15 

Registration of registered crofts 

 Step Person 

 

20 

The enlargement of a croft as mentioned in 
section 5(2)(a)  

The crofter who applied for the direction 
enlarging the croft under section 4(3) of the 
1993 Act 

 

 

The exchange of a croft as mentioned in section 
5(2)(b) 

The exchanging crofters jointly 

 

 

The assignation of a croft as mentioned in 
section 5(2)(c) 

The person to whom the croft is assigned 

25 

 

 

 
30 

The division of a croft as mentioned in section 
5(2)(d)(i) 

Where— 
(a) the application for division was made 

by a crofter, the crofter; 

(b) that application was made by an 
executor under section 10(4A) of that 
Act, the executor 

 

 

The division of a croft as mentioned in section 
5(2)(d)(ii) 

The owner-occupier crofter who applied for  
the division 

 
 
35 

The giving of a notice as mentioned in section 
5(2)(e) 

The person who gave notice in accordance 
with subsection (2) or (2A) of section 10 of 
the 1993 Act 

 The transfer of a crofter’s interest in a lease of a The executor who gave notice under section 
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 croft as mentioned in section 5(2)(f) 11(2) of that Act 

 

 

The giving of authorisation as mentioned in 
section 5(2)(g) 

The landlord who applied for that 
authorisation 

 
  5 

 

The granting of an extension of the period for 
which resumption of a croft is authorised as 
mentioned in section 5(2)(h) 

The landlord who applied under section 
20(1C) of that Act for that extension 

 

 

The making of a determination as mentioned in 
section 5(2)(i) 

The landlord who applied for that 
determination 

 
10 

The making of an order as mentioned in section 
5(2)(j) 

The person who applied for that order 

 

 

The letting of the croft as mentioned in section 
5(2)(k)(i) 

The landlord who applied for approval to the 
letting 

 

15 

The re-letting of the croft as mentioned in 
section 5(2)(k)(ii) 

The landlord whose proposals for re-letting 
were approved under section 23(5ZA) of that 
Act 

 

 

The letting of the croft as mentioned in section 
5(2)(k)(iii) 

The person to whom the croft is let 

 The letting of the croft as mentioned in section 
5(2)(k)(iv) 

The person to whom the croft is let 

20 

 
The making of a direction as mentioned in 
section 5(2)(l) 

The landlord who applied for the direction 

 

 

The division of a croft as mentioned in section 
5(2)(m) 

The Commission 

 
25 

The letting of a croft as mentioned in section 
5(2)(n) 

The person to whom the croft is let 

 The preparation of a reorganisation scheme as 
mentioned in section 5(2)(o) 

The Commission 

 The apportionment of a part of a common 
grazing as mentioned in section 5(2)(p) 

The crofter who applied for the apportionment 

30 

 
The bringing to an end of an apportionment as 
mentioned in section 5(2)(q) 

The person who applied under section 52(12) 
of that Act 
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SCHEDULE 1B 
(introduced by section 19E) 

APPLICATION OF ACT TO COMMON GRAZINGS 

1  Section 7 applies to an application for registration forwarded under subsection (4) of 
section 19C or submitted under subsection (9) of that section as it applies to an 5 
application for registration mentioned in section 7, with the following modifications— 

(a) in subsection (1), for “section 6(4)(b)” substitute “subsection (4) of 19C or 
submitted under subsection (9) of that section”; 

(b) for “croft”, in each place where it appears in subsections (2), (2A) and (4), 
substitute “common grazing”; 10 

(c) in subsection (2A), for “common grazing”, in each place where it appears, 
substitute “croft”. 

2  Section 8 applies to registration relating to a common grazing as it applies to registration 
relating to a croft, with the following modifications— 

(a) for “croft”, in each place where it appears in subsections (1), (2) and (4), 15 
substitute “common grazing”; 

(b) in subsection (2A), for “the crofter of the croft” substitute “any grazings 
committee, or grazings constable, appointed in respect of the common grazing”; 

(c) subsection (3) is omitted. 

3  Section 9 applies to a first registration of a common grazing as it applies to a first 20 
registration of a croft, with the following modifications— 

(a) for “croft”, where it appears in each of subsections (1) and (2), substitute 
“common grazing”; 

(b) subsections (3) to (3E) and (5) are omitted. 

4  Section 10 applies to a common grazing as it applies to a croft, with the following 25 
modifications— 

(a) for “croft”, in each place where it appears in subsections (1), (2)(a), (2A), (2B) 
and (5), substitute “common grazing”; 

(b) for paragraph (b) of subsection (2) substitute— 

“(b) the name and address of the owner of the common grazing; 30 

(ba) details of any croft of which a right in the common grazing forms part 
(including, where the croft is registered, a reference to the registration 
schedule of the croft); 

(bb) the name and designation of, as the case may be— 

(i) any tenant of such a croft; 35 

(ii) any owner-occupier crofter of such a croft; 

(iii) any landlord of such a croft; 

(iv) any owner of such a croft; 

(bc) the name and designation of any other person who holds a right in the 
common grazing;”; 40 
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(c) in subsection (2B), for “common grazing”, in each place where it appears, 

substitute “croft”. 

5  Section 11 applies to a certificate of registration relating to a common grazing received 
under section 8(2) as it applies to a certificate of registration relating to a croft received 
under section 8(2) or, as the case may be, (3), with the following modifications— 5 

(a) in subsection (3)— 

(i) for “croft”, where it appears in each of paragraphs (a) and (b), substitute 
“common grazing”; 

(ii) paragraphs (c) and (d) are omitted; 

(iii) after paragraph (d) insert— 10 

“(da) the grazings committee or grazings constable (or, where there is no such 
committee or constable, any person of whom the Commission are aware 
who holds a right in the common grazing);”; 

(iv) for “croft”, where it appears in each of paragraphs (e), (f) and (h), 
substitute “land”; 15 

(v) in paragraph (g) for “of any adjacent croft” substitute “, or any other tenant, 
of any adjacent land”; 

(vi) paragraph (i) is omitted; 

(vii) in paragraph (j), the words “(not being land which is an adjacent croft)” are 
omitted; 20 

(b) in subsection (4)— 

(i) for “croft”, where it appears in each of paragraphs (a) and (b), substitute 
“common grazing”; 

(ii) in paragraph (c), for “10(2)(b)” substitute “paragraphs (b), (bb) and (bc) of 
section 10(2) (as it applies to common grazings)”; 25 

(iii) after paragraph (c), insert— 

“(ca) the details of any crofts entered in the registration schedule in 
accordance with paragraph (ba) of section 10(2) (as it applies to common 
grazings);”; 

(c) for “croft”, in each place where it appears in subsection (6), substitute “common 30 
grazing”. 

6  Section 11A applies to a notice required to be affixed under section 11(6)(b) to a 
common grazing as it applies to such a notice relating to a croft, with the modification 
that for “croft”, in each place where it appears in subsections (2) and (3)(a), there is 
substituted “common grazing”. 35 

7  Section 12 applies to registration of a common grazing (other than a new common 
grazing) as it applies to registration of a croft, with the modification that for “croft”, 
where it appears in each of subsections (1A), (2)(a) and (b), (2A), (2B) and (6), there is 
substituted “common grazing”. 

8  Section 12A applies to a resumed common grazing as it applies to a resumed croft, with 40 
the following modifications— 

(a) for “croft”, in each place where it appears in subsections (1)(a), (2) and (4), 
substitute “common grazing”; 
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(b) subsections (1)(b) and (3) are omitted. 

9  Section 14 applies to rectifications relating to common grazings as it applies to 
rectifications relating to other matters, with the modification that in subsection (1B) for 
“6(4)(b)” there is substituted “19C(4)”. 

10  Section 14A applies to a rectification of the register relating to a common grazing as it 5 
applies to such rectifications relating to other matters, with the following 
modifications— 

(a) in subsection (1), for “croft” substitute “common grazing”; 

(b) subsection (4) is omitted. 

11  Section 15 applies to an entitlement to indemnity relating to a common grazing as it 10 
applies to an entitlement to indemnity relating to other matters, with the modification 
that in subsection (3B) for “6(4)(b)” there is substituted “19C(4)”. 

12  Section 16 applies to the making of rules and orders in relation to common grazings as it 
applies to the making of rules and orders in relation to other matters, with the 
modification that in subsection (1)(d), for “crofts” there is substituted “common 15 
grazings”. 

13  Section 17 applies to an act or omission of the Keeper relating to a common grazing as it 
applies to an act or omission of the Keeper relating to any other matter. 

 

SCHEDULE 2 
(introduced by section 35) 20 

MINOR AND CONSEQUENTIAL MODIFICATIONS 

 
Small Landholders (Scotland) Act 1911 

1 (1) The Small Landholders (Scotland) Act 1911 (c.49) is amended as follows. 

(2) In section 10 (additional statutory conditions), after subsection (2) insert— 

“(2A) Where the holding of a new holder as mentioned in the further proviso to 25 
subsection (2) is situated in an area designated by order under section 3A(1)(b) 
of the Crofters (Scotland) Act 1993 (c.44) (new crofts), the reference to the 
Board in that subsection is to be construed as a reference to the Crofting 
Commission.”. 

(3) In section 16 (amendment of law as to enlargement of holdings)— 30 

(a) in the proviso to subsection (1)— 

(i) after “Board”, where it first occurs, insert “(or, in the case of applications 
mentioned in subsection (1A), the Crofting Commission)”; and 

(ii) after “Board”, where it second occurs, insert “(or, as the case may be, the 
Crofting Commission)”; and 35 

(b) after that subsection, insert— 

“(1A) The applications referred to in subsection (1) which are to be made to the 
Crofting Commission are those for enlargement of holdings situated in an area 
designated by order under section 3A(1)(b) of the Crofters (Scotland) Act 1993 
(c.44) (new crofts).”. 40 
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(4) In section 17 (amendment of law as to vacant holdings)— 

(a) the existing provision becomes subsection (1) of that section; and  

(b) after that subsection add— 

“(2) In the application of subsection (1) to holdings situated in an area designated 
by order under section 3A(1)(b) of the Crofters (Scotland) Act 1993 (c.44) 5 
(new crofts), references to the Board are to be construed as references to the 
Crofting Commission.”. 

(5) In section 32 (provisions as to statutory small tenants)— 

(a) in subsection (3), after “Board” insert “or, in the case of a holding mentioned in 
subsection (3A), the Crofting Commission”; 10 

(b) after that subsection, insert— 

“(3A) The holding referred to in subsection (3) is a holding situated in an area 
designated by order under section 3A(1)(b) of the Crofters (Scotland) Act 1993 
(c.44) (new crofts).”; and 

(c) after subsection (12), insert— 15 

“(12A) In the application of subsection (12) to landlords and tenants of holdings 
situated as mentioned in subsection (3A), the reference to the Board is to be 
construed as a reference to the Crofting Commission.”. 

 
Succession (Scotland) Act 1964 

2 (1) The Succession (Scotland) Act 1964 (c.41) is amended as follows. 20 

(2) In section 16 (provisions relating to leases)— 

(a) in subsection (2A)— 

(i) paragraph (a) and the word “and” immediately following it are repealed; 
and 

(ii) in paragraph (b), for the words from “other” to “subsection)”, substitute 25 
“lease (other than the lease of a croft within the meaning of section 3(1) of 
the Crofters (Scotland) Act 1993 (c.44))”; 

(b) in subsection (3)(b)— 

(i) at the beginning insert “subject to subsection (3A)”; and 

(ii) sub-paragraph (ib) is repealed; and 30 

(c) after subsection (3) insert— 

“(3A) In the case of an interest in an agricultural lease which is a lease of a croft 
within the meaning of section 3(1) of the Crofters (Scotland) Act 1993 (c.44), 
the period for the purposes of subsection (3)(b) is 24 months.”. 

(3) Section 16A (application of section 58A of the 1993 Act to applications for consent 35 
under section 16(2A)) is repealed. 

 
Crofters (Scotland) Act 1993 

3 (1) The 1993 Act is amended as follows. 
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(2) In section 1 (constitution and general functions of the Crofters Commission), 
subsections (4) and (5) are repealed. 

(3) In section 2 (particular powers and duties of the Commission), the following are 
repealed— 

(a) in subsection (1)— 5 

(i) the word “developing”; and 

(ii) in paragraph (a), the words from “, the improvement” to the end; and 

(b) subsections (2) and (4). 

(4) In section 3A (new crofts), paragraph (a) of subsection (12) is repealed. 

(5) In section 4A (exchange of crofts)— 10 

(a) after subsection (2), insert— 

“(2A) Where consent is applied for under subsection (1) in relation to an unregistered 
croft (or any part of such a croft), the Commission— 

(a) may not grant that consent unless an application for first registration of 
the croft is submitted before the expiry of the period of 6 months 15 
beginning with the date on which the application for consent was made; 

(b) need not, during that 6 month period, consider the application for 
consent until an application for first registration of the croft is submitted. 

(2B) In relation to a registered croft, or any part of such a croft, (other than a first 
registered croft)— 20 

(a) any consent of the Commission to the exchange of the croft expires at 
the end of the period of 3 months beginning with the date on which such 
consent was given unless an application for registration of the exchange 
of the croft is submitted by virtue of section 5 of the 2010 Act before the 
expiry of that period; 25 

(b) the exchange takes effect on the date of registration.”; and 

(b) subsection (3) is repealed. 

(5A) In section 5 (the statutory conditions), subsections (1A), (2A), (2B) and (7) to (10) are 
repealed. 

(6) In section 5A (complaint of breach of statutory conditions), in subsection (2)(a)(ii), for 30 
“section 5B” substitute “section 26B”. 

(7) In section 8 (assignation of croft)— 

(a) after subsection (1) insert— 

“(1A) Where a crofter applies for consent to assign a croft by virtue of subsection (1), 
the crofter must— 35 

(a) notify the Commission as to where the proposed assignee would intend, 
following any such assignation, ordinarily to reside; and 

(b) provide the Commission with any other information it requests in 
connection with the application. 

(1B) Where consent is applied for under subsection (1) in relation to an unregistered 40 
croft, the Commission— 
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(a) may not grant that consent unless an application for first registration of 

the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for consent was made; 

(b) need not, during that 6 month period, consider the application for 
consent until an application for first registration of the croft is 5 
submitted.”; 

(b) subsection (2) is repealed; 

(c) in subsection (6), at the beginning, insert “In relation to an unregistered croft or a 
first registered croft,”; and 

(d) after that subsection insert— 10 

“(6A) In relation to a registered croft (other than a first registered croft)— 

(a) any consent of the Commission given under this section to an assignation 
expires at the end of the period of 3 months beginning with the date on 
which such consent was given unless an application for registration of 
the assignation is submitted by virtue of section 5 of the 2010 Act before 15 
the expiry of that period; 

(b) the assignation takes effect on the date of registration.”. 

(8) In section 9 (division of croft)— 

(a) after subsection (1) insert— 

“(1A) Where consent is applied for under subsection (1) in relation to an unregistered 20 
croft, the Commission— 

(a) may not grant that consent unless an application for first registration of 
the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for consent was made; 

(b) need not, during that 6 month period, consider the application for 25 
consent until an application for first registration of the croft is 
submitted.”; 

(b) subsection (2) is repealed; and 

(c) for subsection (3), substitute— 

“(3) In relation to a registered croft (other than a first registered croft)— 30 

(a) any consent of the Commission given under this section to a division of 
the croft expires at the end of the period of 3 months beginning with the 
date on which such consent was given unless an application for 
registration of the division is submitted by virtue of section 5 of the 2010 
Act before the expiry of that period; 35 

(b) the division takes effect on the date of registration. 

(3A) The Keeper must make up and maintain a registration schedule in accordance 
with section 10 of the 2010 Act in respect of a new croft created by a division 
under this section.”. 

(10) In section 11 (intestacy)— 40 

(a) in subsection (1)— 

(i) for “furnish” substitute “give notice of the transfer containing”; and 
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(ii) for “the landlord shall notify the Commission accordingly” substitute “at 
the same time as giving the notice the executor must send a copy of the 
notice to the Commission”; 

(b) after that subsection insert— 

“(1A) A transfer such as is mentioned in subsection (1) takes effect in relation to an 5 
application for registration of— 

(a) the giving of notice under that subsection by virtue of section 4 of the 
2010 Act; or 

(b) the transfer by virtue of section 5 of that Act, 

 on the date of registration.”; 10 

(c) in subsection (2)— 

(i) for “12” substitute “24”; and 

(ii) for “furnished to the landlord particulars of any transferee” substitute 
“given the landlord any notice”; 

(d) in subsection (3)— 15 

(i) in paragraph (c), for “10(2)” substitute “10”; and 

(ii) paragraph (d) is repealed; and 

(e) in subsection (4)— 

(i) for “12” substitute “24”; and 

(ii) for “furnished to the landlord particulars of any transferee” substitute 20 
“given the landlord any notice”. 

(10A) In section 20 (resumption of croft or part of croft by landlord)— 

(a) after subsection (1) insert— 

“(1ZA) Where an application is made under subsection (1) to resume an unregistered 
croft (or any part of such a croft), the Land Court— 25 

(a) may not authorise the resumption unless an application for first 
registration of the croft is submitted before the expiry of the period of 6 
months beginning with the date on which the application to resume the 
croft was made; 

(b) need not, during that 6 month period, consider the application to resume 30 
the croft until an application for first registration of the croft is 
submitted. 

(1ZB) In relation to a registered croft, or part of such a croft, (other than a first 
registered croft)— 

(a) any authorisation under subsection (1) expires at the end of the period of 35 
3 months beginning with the date on which such authorisation was given 
unless an application for registration of the giving of that authorisation is 
submitted by virtue of section 5 of the 2010 Act before the expiry of that 
period; 

(b) the resumption takes effect on the date of registration. 40 
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(1ZC) In its application to a registered common grazing, section (1ZB) is to be 

construed as if the reference in paragraph (a) to section 5 of the 2010 Act were 
a reference to section 19B of that Act.”; 

(b) after subsection (1C), insert— 

“(1CA) In relation to a registered croft, or part of such a croft— 5 

(a) the granting of any extension under subsection (1C) expires at the end of 
the period of 3 months beginning with the date on which the extension 
was granted unless an application for registration of the granting of the 
extension is submitted by virtue of section 5 of the 2010 Act before the 
expiry of that period; 10 

(b) the extension takes effect on the date of registration. 

(1CB) In its application to an extension relating to a registered common grazing, 
section (1CA) is to be construed as if the reference in paragraph (a) to section 5 
of the 2010 Act were a reference to section 19B of that Act.”; 

(c) in subsection (1F), for the words “(1B) to (1D)” substitute “(1B), (1C) and (1D)”; 15 

(d) after subsection (1F) add— 

“(1G) In relation to a registered croft, or part of such a croft— 

(a) any determination under subsection (1F) expires at the end of the period 
of 3 months beginning with the date on which the determination was 
made unless an application for registration of the making of the 20 
determination is submitted by virtue of section 5 of the 2010 Act before 
the expiry of that period; 

(b) the conversion of the temporary resumption into an ordinary resumption 
takes effect on the date of registration. 

(1H) In its application to a determination relating to a registered common grazing, 25 
section (1F) is to be construed as if the reference in paragraph (a) to section 5 
of the 2010 Act were a reference to section 19B of that Act.”. 

(10B) In section 21A (reversion of resumed land), after subsection (1) insert— 

“(1A) In relation to land which, before being resumed as mentioned in subsection (1), 
was an unregistered croft (or part of such a croft), an order under that 30 
subsection does not take effect until the croft is registered by virtue of section 4 
of the 2010 Act. 

(1B) In relation to land which, before being resumed as mentioned in subsection (1), 
was a registered croft (or part of such a croft)— 

(a) an order under that subsection expires at the end of the period of 3 35 
months beginning with the date on which the order was made unless an 
application for registration of the making of the order is submitted by 
virtue of section 5 of the 2010 Act before the expiry of that period; 

(b) the order takes effect on the date of registration. 

(1C) In its application to a registered common grazing, section (1B) is to construed 40 
as if the reference in paragraph (a) to section 5 of the 2010 Act were a 
reference to section 19B of that Act.”. 

(10C) In section 21A (reversion of resumed land), subsection (3) is repealed. 

1054



Crofting Reform (Scotland) Bill 73 
Schedule 2—Minor and consequential modifications 
 

(11) Section 22 (absentee crofters) is repealed. 

(12) In section 23 (vacant crofts)— 

(za) after subsection (3) insert— 

“(3ZA) Where approval is applied for under subsection (3) in relation to an 
unregistered croft (or any part of such a croft), the Commission— 5 

(a) may not grant that approval unless an application for first registration of 
the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for approval was made; 

(b) need not, during that 6 month period, consider the application for 
approval until an application for first registration of the croft is 10 
submitted. 

(3ZB) In relation to a registered croft, or any part of such a croft, (other than a first 
registered croft)— 

(a) any approval under subsection (3) expires at the end of the period of 3 
months beginning with the date on which such approval was granted 15 
unless an application for registration of the letting of the croft (or part of 
the croft) is made by virtue of section 5 of the 2010 Act before the expiry 
of that period; 

(b) the letting of the croft (or part of the croft) takes effect on the date of 
registration.”; 20 

(a) subsection (3A) is repealed; 

(b) in subsection (4)— 

(zi) after “above” insert “, subsection (5ZB) or subsection (5D),”; 

(i) for “subsection (3) of section 22” substitute “subsections (5) and (6) of 
section 26H”; 25 

(ii) for “it applies” substitute “they apply”; and 

(iii) for “that subsection” substitute “subsection (5) of that section”; 

(ba) after subsection (5ZA) (inserted by section 28 of this Act) insert— 

“(5ZB) Any re-letting of an unregistered croft in accordance with proposals submitted 
under subsection (5) is null and void unless an application for first registration 30 
of the croft is submitted before the expiry of the period of 3 months beginning 
with the date of the re-letting. 

(5ZC) In relation to a registered croft— 

(a) any approval under subsection (5ZA) of proposals to re-let the croft 
under subsection (5) expires at the end of the period of 3 months 35 
beginning with the date on which such approval was given unless an 
application for registration of the re-letting of the croft is submitted by 
virtue of section 5 of the 2010 Act before the expiry of that period; 

(b) the re-letting of the croft takes effect on the date of registration.”; 

(bb) after subsection (5C) insert— 40 
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“(5D) Any letting of an unregistered croft pursuant to a determination under 

subsection (5C) is null and void unless an application for first registration of 
the croft is submitted before the expiry of the period of 3 months beginning 
with the date of the letting. 

(5E) In relation to a registered croft— 5 

(a) any determination under subsection (5C) to let the croft to an applicant 
is, at the end of the period of 3 months beginning with the date on which 
the determination was made, to be treated as if it had not been made 
unless an application for registration of the re-letting of the croft is 
submitted by virtue of section 5 of the 2010 Act before the expiry of that 10 
period; 

(b) the letting of the croft takes effect on the date of registration.”; 

(bc) in subsection (6), for “one month” substitute “28 days”; 

(bd) in subsection (10), for the words “by the tenant of the croft.” substitute “by— 

(a) the tenant of the croft; 15 

(b) the owner-occupier crofter of the croft; 

(c) the subtenant of a sublet to which section 27 applies; or 

(d) the tenant of a let to which section 29A applies.”; 

(c) in subsection (12), at the beginning insert “Subject to subsection (12A),”; and 

(d) after that subsection insert— 20 

“(12A) Where the owner-occupier is an owner-occupier crofter, this section and 
section 24 have effect as if— 

(a) the owner-occupier crofter were required under subsection (1) of this 
section, within one month of becoming such an owner-occupier crofter, 
to give notice to the Commission of that fact; and 25 

(b) the reference to a landlord in subsection (2), and any reference to a 
landlord in section 24, included a reference to an owner-occupier 
crofter.”. 

(13) In section 24 (decrofting where croft vacant for 6 months)— 

(a) in subsection (2), for “section 22(1)” substitute “section 26H(1)”; 30 

(b) after that subsection insert— 

“(2ZA) But the Commission may not make a direction in accordance with subsection 
(2) in relation to an unregistered croft— 

(a) unless an application for first registration of the croft is submitted before 
the expiry of the period of 6 months beginning with the date on which 35 
notice under that subsection is given; and 

(b) until such an application is submitted.”; 

(c) after subsection (3A) (inserted by section 29 of this Act) insert— 

“(3B) Where a direction is applied for under subsection (3) in relation to an 
unregistered croft, the Commission— 40 
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(a) may not make such a direction unless an application for first registration 
of the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for the direction is 
made; 

(b) need not, during that 6 month period, consider the application for the 5 
direction until an application for first registration of the croft is 
submitted. 

(3C) In relation to a registered croft (other than a first registered croft)— 

(a) a direction under subsection (2) or (3) (other than one under subsection 
(3) given by virtue of section 25(4) of this Act) expires at the end of the 10 
period of 3 months beginning with the date on which the direction was 
made unless an application for registration of the making of the direction 
is submitted by virtue of section 5 of the 2010 Act before the expiry of 
that period; 

(b) the direction takes effect on the date of registration.”. 15 

(13A) In section 25 (provisions supplementary to section 24(3))— 

(a) in subsection (4), at the beginning insert “Subject to subsections (4ZB) and 
(4ZD),”; 

(b) after that subsection insert— 

“(4ZA) Where a direction is applied for under subsection (4) in relation to an 20 
unregistered croft— 

(a) the Commission may not make such a direction unless an application for 
first registration of the croft is submitted before the expiry of the period 
of 6 months beginning with the date on which the application for the 
direction is made; 25 

(b) the Commission need not, during that 6 month period, consider the 
application for the direction until an application for first registration of 
the croft is submitted. 

(4ZB) Where a direction under section 24(3) is made by virtue of an application under 
subsection (4) in relation to a first registered croft— 30 

(a) the crofter who applied for the direction must, within 3 months of 
acquiring land or a site as mentioned in that subsection, notify the 
Commission of the acquisition; 

(b) the direction— 

(i) does not have effect unless the conditions in subsection (4) are 35 
satisfied; 

(ii) takes effect on the giving of notification of the direction under 
section 9(3E)(c) of the 2010 Act. 

(4ZC) Subsection (4ZD) applies to a direction under section 24(3) which is made— 

(a) by virtue of an application under subsection (4); and  40 

(b) in relation to a registered croft (other than a first registered croft). 

(4ZD) The direction— 

(a) does not have effect unless— 
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(i) the conditions mentioned in subsection (4) are satisfied; and 

(ii) an application for registration of the making of the direction is 
made by virtue of section 5 of the 2010 Act before the expiry of 
the period of 5 years mentioned in that subsection; 

(b) takes effect, if those conditions and the condition mentioned in 5 
paragraph (a)(ii) are satisfied on or before the date of registration, on the 
date of registration.”. 

(14) In section 26 (removal of crofter)— 

(a) in subsection (1)— 

(i) the word “or” immediately preceding paragraph (b) is repealed; and 10 

(ii) after that paragraph insert “, or 

(c) a crofter has breached any duty mentioned in section 5B or 5C,”; and 

(b) in subsection (3), for “5B” substitute “26H”. 

(15) In section 27 (subletting by crofters), subsection (3) is repealed. 

(15A) In section 30 (compensation to crofter for improvements)— 15 

(a) in subsection (6A)(a), for “paragraph 3(b) of Schedule 2 to” substitute “section 
5C(2)(a)(ii) of”; and  

(b) in subsection (6B), for “5(7)(a)” substitute “5C(4)(a)”. 

(15B) In section 31(1)(a) (permanent improvements made on crofts for purposes of subsidiary 
or auxiliary occupations), for “paragraph 3 of Schedule 2 to” substitute “section 20 
5C(2)(a)(ii) of”. 

(15C) In section 38 (reorganisation schemes), in subsection (10), after paragraph (c) insert— 

“(ca) each owner-occupier crofter whose croft is situated in the township;”. 

(15D) In section 38A (appeal to Land Court: special provision as respects reorganisation 
schemes), in subsection (1), after “the landlord of any such croft or” insert “any owner-25 
occupier crofter whose croft is situated in the township or”. 

(15E) In section 39 (putting into effect of reorganisation schemes)— 

(a) in subsection (1A), at the beginning insert “Subject to subsection (2A),”; 

(b) in subsection (2), at the beginning insert “Subject to subsection (2B),”; 

(c) after subsection (2), insert— 30 

“(2A) Before putting into effect a reorganisation scheme which contains provision— 

(a) forming a croft; 

(b) making any change to, or in relation to, a croft, 

 the Commission must submit, in accordance with Part 2 of the 2010 Act, an 
application for registration of the croft so formed, the croft affected by the 35 
change or, as the case may be, the change to the croft. 

(2B) The date appointed under subsection (2) for the putting into effect of any 
provision of a reorganisation scheme in respect of which an application for 
registration under subsection (2A) is made is to be the date of registration.”. 

(16) In section 40 (obtaining of information by Commission), after subsection (1) insert— 40 
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“(1A) The information mentioned in subsection (1) above includes the age and date 
of birth of the owner or occupier of the holding or such other person or class of 
person as may be specified in the notice.”. 

(17) In section 41(2) (information to be entered in Register of Crofts)— 

(a) in paragraph (b), after “name” insert “, age and date of birth”; and 5 

(b) in paragraph (cd)(ii), for “section 22(1)” substitute “section 26H(1)”. 

(17A) In section 45(1) (former crofters and cottars who have acquired site of the dwelling-
house), after paragraph (c) insert— 

“(ca) an owner-occupier crofter;”. 

(17B) In section 46 (owner-occupiers of like economic status as crofters and other persons)— 10 

(a) in subsection (1), after “gas supplies” insert “for owner-occupier crofters and”; 

(b) in subsection (4)— 

(i) for paragraph (a) substitute— 

“(a) for owner-occupier crofters; and”; 

(ii) after paragraph (d) insert “; and 15 

(e) for tenants of crofts or parts of crofts occupying under short leases 
granted as mentioned in section 29A,”. 

(17C) In section 46A(1) (regulations concerning loans), after paragraph (b) insert— 

“(ba) owner-occupier crofters;”. 

(18) In section 50B (use of common grazing for other purposes), the following are 20 
repealed— 

(a) in subsection (6), the words “, in such manner as the Commission may require,”; 
and 

(b) subsections (7) to (15). 

(18A) In section 52 (miscellaneous provisions as to common grazings, etc.)— 25 

(a) after subsection (1E) insert— 

“(1EA) Where the Commission make a determination under subsection (1E) that all or 
part of a person’s share in a registered common grazing is terminated— 

(a) the Commission must, as soon as reasonably practicable after making the 
determination, submit an application for registration of the termination 30 
by virtue of section 19B of the 2010 Act; 

(b) the termination takes effect on the date of registration. 

(1EB) Any apportionment of all or part of a person’s share in a registered common 
grazing under subsection (1E) above takes effect, as respects an application for 
registration of the apportionment by virtue of section 19B of the 2010 Act, on 35 
the date of registration.”; 

(b) after subsection (3) insert— 

“(3A) In relation to a registered common grazing— 
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(a) any apportionment of the common grazing under subsection (3) expires 

at the end of the period of 3 months beginning with the date on which the 
common grazing was so apportioned unless an application for 
registration of the apportionment is submitted by virtue of section 19B of 
the 2010 Act before the expiry of that period; 5 

(b) the apportionment takes effect on the date of registration.”; 

(c) after subsection (5) insert— 

“(5A) Where an application is made under subsection (4) by the crofter of an 
unregistered croft, the Commission— 

(a) may not apportion a part of the common grazing unless an application 10 
for first registration of the croft is submitted before the expiry of the 
period of 6 months beginning with the date on which the application to 
apportion a part of the common grazing was made; 

(b) need not, during that 6 month period, consider the application to 
apportion a part of the common grazing until an application for first 15 
registration of the croft is submitted. 

(5B) Where an application under subsection (4) by the crofter of a registered croft 
(other than a first registered croft) is granted— 

(a) the apportionment of a part of the common grazing expires at the end of 
the period of 3 months beginning with the date on which the part was so 20 
apportioned unless an application for registration of the apportionment is 
submitted by virtue of section 5 of the 2010 Act before the expiry of that 
period; 

(b) the apportionment takes effect on the date of registration. 

(5C) In relation to a registered common grazing— 25 

(a) any apportionment of a part of the common grazing under subsection (4) 
expires at the end of the period of 3 months beginning with the date on 
which the part was so apportioned unless an application for registration 
of the apportionment is submitted by virtue of section 19B of the 2010 
Act before the expiry of that period; 30 

(b) the apportionment of the part takes effect on the date of registration. 

(5D) But subsection (5C) does not apply to an apportionment which takes effect by 
virtue of subsection (5B).”; 

(d) after subsection (7) insert— 

“(7A) Any transfer by a person who holds a right in a registered common grazing of 35 
that right to another person takes effect, as respects an application for 
registration of the transfer by virtue of section 19B of the 2010 Act, on the date 
of registration.”; 

(e) after subsection (8) insert— 

“(8A) Subsection (5C) applies to an apportionment under subsection (8) of registered 40 
lands held runrig as it applies to an apportionment under subsection (4) of a 
part of a registered common grazing, with the modification that the reference to 
section 19B is to be construed as a reference to section 19I. 

(f) after subsection (11) insert— 
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“(11A) In relation to a registered common grazing— 

(a) any extension under subsection (11) of the period for which a part of a 
registered common grazing is apportioned ceases to have effect at the 
end of the period of 3 months beginning with the date on which the 
period was so extended unless an application for registration of the 5 
extension is submitted by virtue of section 19B of the 2010 Act before 
the expiry of that 3 month period; 

(b) the extension takes effect on the date of registration. 

(11B) Subsection (11A) applies to registered land held runrig as it applies to a 
registered common grazing, with the modification that the reference to section 10 
19B is to be construed as a reference to section 19I.”; 

(g) after subsection (12) insert— 

“(12A) Subsection (12B) applies to an application by the crofter of a registered croft 
(other than a first registered croft) made under subsection (12) to bring to an 
end an apportionment made in pursuance of subsection (4). 15 

(12B) Where the application is granted— 

(a) the granting of the application expires at the end of the period of 3 
months beginning with the date of the granting unless an application for 
registration of the bringing to an end of the apportionment is submitted 
by virtue of section 5 of the 2010 Act before the expiry of that period; 20 

(b) the bringing to an end of the apportionment takes effect on the date of 
registration. 

(12C) Where it is determined under subsection (12)(b)(iii) that an apportionment of a 
registered common grazing is to come to an end, the apportionment comes to 
an end, as respects an application for registration of the bringing of it to an end 25 
by virtue of section 19B of the 2010 Act, on the date of registration. 

(12D) But subsection (12C) does not apply to an apportionment the bringing to an 
end of which takes effect by virtue of subsection (12B).”; 

(h) after subsection (14) insert— 

“(14A) Any determination under subsection (14) takes effect, as respects an 30 
application for registration of the making of the determination by virtue of 
section 19B of the 2010 Act, on the date of registration.”; 

(i) in subsection (15), for “(14)” substitute “(14A)”. 

(19) In section 52A (appeals)— 

(za) after subsection (4) insert— 35 

“(4A) The Court may, if it considers it appropriate in consequence of any decision on 
an appeal under subsection (1), order the Keeper to rectify the Crofting 
Register.”; 

(a) subsection (5) is repealed; 

(aa) in subsection (6), the words “10(4B),” are repealed; and 40 

(b) subsection (7) is repealed. 

(19A) In section 53 (jurisdictional provisions)— 
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(a) in the proviso to subsection (1), after paragraph (i) insert— 

“(ia) any question that may be raised under section 12(1) of the 2010 
Act (including a question that could have been raised under that 
section had an application been made before the end of the period 
mentioned in section 11(5) of that Act);”; and 5 

(b) after subsection (2) insert— 

“(3) The Court may, if it considers it appropriate in consequence of any 
determination under subsection (1), order the Keeper to rectify the Crofting 
Register.”. 

(19B) In section 56 (powers of entry and inspection), in subsection (1), after “Act” insert “or, 10 
in the case of the Commission, by the 2010 Act”. 

(20) For section 60 (regulations) substitute— 

“60 Regulations and orders 

(1) Any power conferred by this Act on the Scottish Ministers to make regulations 
or orders is exercisable by statutory instrument. 15 

(2) Subject to subsection (3), a statutory instrument containing such regulations or 
such an order is subject to annulment in pursuance of a resolution of the 
Scottish Parliament. 

(3) No statutory instrument containing— 

(a) an order under— 20 

(i) section 2A(1); 

(ii) section 5B(7); 

(iii) section 19C(8); 

(iv) paragraph 3(4) of schedule 1; 

(b) regulations under paragraph 7(1) of schedule 1, 25 

 may be made unless a draft of the instrument has been laid before, and 
approved by a resolution of, the Scottish Parliament.”. 

(21) In section 61(1) (interpretation)— 

(za) after the definition of “the 1997 Act”, insert— 

 ““the 2010 Act” means the Crofting Reform (Scotland) Act 2010 (asp 30 
00);” 

(a) in the definition of “the Commission”, for “Crofters” substitute “Crofting”; 

(b) for the definitions of “croft” and “crofter” substitute— 

 ““croft”— 

(a) in relation to a croft other than one registered in the Crofting 35 
Register, has the meaning given by section 3; 

(b) in relation to a croft registered in that register, has the meaning 
given by section 3ZA(2)(a); 

“crofter”— 

1062



Crofting Reform (Scotland) Bill 81 
Schedule 2—Minor and consequential modifications 
 

(a) in relation to a croft other than one registered in the Crofting 
Register, has the meaning given by section 3; 

(b) in relation to a croft registered in that register, has the meaning 
given by section 3ZA(2)(c);”; 

(ba) after the definition of “croft land” insert— 5 

 ““cultivate” has the meaning given by section 5C(8);”; 

(bb) after the definition of “croft land” insert— 

 ““date of registration” (other than in section 3) is to be construed in 
accordance with section 7(4) of the 2010 Act”; 

(bc) after the definition of “enactment” insert— 10 

 ““first registered croft” is to be construed in accordance with section 
5(1A) of the 2010 Act; 

 “first registration”, in relation to an unregistered croft or unregistered 
owner-occupied croft, means the registration of the croft or owner-
occupied croft in the Crofting Register;”; 15 

(c) after the definition of “functions” insert— 

 ““Keeper” means the Keeper of the Registers of Scotland;”; 

(d) in the definition of “landlord”— 

(i) in paragraph (a), after “croft” where it first occurs insert “other than one 
registered in the Crofting Register”; 20 

(ii) after that paragraph insert— 

“(aa) in the case of a croft registered in that register, the person for the 
time being entered in the registration schedule of the croft as the 
landlord of it;”; 

(e) after the definition of “landlord” insert— 25 

 ““local authority” means a council constituted under section 2 of the 
Local Government etc. (Scotland) Act 1994 (c.39);”; 

(f) after the definition of “National Trust for Scotland” insert— 

 ““owner-occupied croft” and “owner-occupier’s croft” have the 
meanings given by section 19B(2); 30 

 “owner-occupier crofter” is to be construed in accordance with section 
19B(1) to (1C);”; 

(fa) after the definition of “public notification” insert— 

 ““purposeful use” has the meaning given by section 5C(8); 

 “registered”, in relation to a croft, an owner-occupied croft or a common 35 
grazing, means registered in the Crofting Register; and “unregistered” 
and other cognate expressions are to be construed accordingly;”; and 

(g) after the definition of “registered” (as inserted by sub-sub-paragraph (fa)) insert— 

 ““registration schedule” means the registration schedule of the croft 
made up and maintained under section 10(1) of the 2010 Act;”. 40 

(22) In Schedule 2 (the statutory conditions)— 
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Schedule 2—Minor and consequential modifications 

 
(a) paragraphs 3, 3A and 3B are repealed; 

(b) in paragraph 13, the definitions of “cultivate” and “purposeful use” are repealed. 

 
Ethical Standards in Public Life etc. (Scotland) Act 2000 

4 In schedule 3 to the Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7) 
(devolved public bodies), for “The Crofters Commission” substitute “The Crofting 5 
Commission”. 
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CROFTING REFORM (SCOTLAND) BILL 
[AS AMENDED AT STAGE 2] 

 
————————— 

  
REVISED EXPLANATORY NOTES 

 
 
 
 
CONTENTS 

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these Revised 
Explanatory Notes are published to accompany the Crofting Reform (Scotland) Bill (introduced 
in the Scottish Parliament on 9 December 2009) as amended at Stage 2.  Text has been added or 
deleted as necessary to reflect the amendments made to the Bill at Stage 2 and these changes are 
indicated by sidelining in the right margin.   

INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Government in order to 
assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 
have not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL 

4. The Bill makes provision to reform and rename the Crofters Commission and to modify 
its statutory functions.  It will establish a new map-based Crofting Register that will be 
maintained by the Keeper of the Registers of Scotland, and which will be developed over time 
through regulatory trigger points that will require crofts to be registered.  The Bill defines a 
category of owner-occupiers known as “owner-occupier crofters” and imposes duties on them 
and on tenant crofters in relation to residency, misuse and neglect of crofts.  The Bill also 
amends provisions in the Crofters (Scotland) Act 1993 (referred to in these Explanatory Notes as 
“the 1993 Act”) on decrofting, resumption, re-letting of vacant crofts,  obtaining consent to 
certain regulatory matters, succession and appeals.  A number of other minor and technical 
amendments to crofting law are made. 
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PART 1 – REORGANISATION OF THE CROFTERS COMMISSION 

The Crofting Commission 

Section 1: The Crofting Commission 

5. Subsection (1) renames the “Crofters Commission” the “Crofting Commission” to reflect 
the changes in function as described in section 2 of the Bill.  Subsection (3) replaces schedule 1 
of 1993 Act with a new schedule 1.  Subsection (4) states that where reference is made to the 
Crofters Commission in any enactment that this is a reference to the Crofting Commission unless 
there is a clear intention to the contrary. 

Section 2: General functions of the Crofting Commission 

6. Section 2 of the Bill relates to the general functions of the Commission and makes 
amendments to the general functions that were conferred on the Crofters Commission under the 
1993 Act.  Subsection (1) replaces section 1(2) of the 1993 Act.  The effect of this replacement is 
that the Commission will continue to have responsibility for reorganising, regulating and for 
keeping under review matters relating to crofting.  The Commission will also be responsible for 
promoting the interests of crofting, however, the Commission will no longer have responsibility 
for the development of crofting, which was transferred to Highlands and Islands Enterprise on 1 
April 2009 through administrative means.  A new subsection (2A) provides that the Commission 
must, in exercising their functions, have regard to the effect of changes in the amount of land 
held in crofting tenure on the sustainability of crofting. 

7. Subsection (2) inserts four new sections into the 1993 Act – sections 2A, 2B, 2C and 2D.  
Section 2A enables the Scottish Ministers to confer, remove and modify the functions of the 
Commission by order, however subsection (2) only permits such changes where it is appropriate 
to do so to ensure that the Commission carries out its functions efficiently and effectively.  New 
section 2B requires the Commission to report on its performance, and the Commission is also 
required to assess the issues affecting crofting communities and the contribution crofting has 
made to sustainable development.  In carrying out this requirement, the Commission is required 
to consult each local authority in the area where there are crofts and Highlands and Islands 
Enterprise.   The Scottish Ministers are required to lay a copy of the annual report before the 
Scottish Parliament with any appropriate comments. 

8. Section 2C requires the Commission to produce a plan setting out its policy on how it 
proposes to carry out its functions.  This plan must be submitted to the Scottish Ministers within 
6 months from the day after the first election of members of the Commission or the day after 
subsequent elections.  This will enable members to create policies as to the running of the 
Commission once they are appointed.  Subsection (3) requires that the Commission consult with 
each local authority in areas where there are crofts, Highlands and Islands Enterprise and any 
other persons or bodies the Commission considers appropriate before preparing its plan.  
Subsection (4) allows Ministers to approve the plan or reject it and direct the Commission to 
submit a revised plan.  Furthermore, subsection (7) requires that where the Commission wish to 
vary their plan, they must consult on the new proposal and seek Ministers’ approval, as outlined 
in subsections (3) and (4).  Once approved, the Commission must make the plan available, as 
outlined in subsection (5). 
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9. Section 2D refers to the status of a plan approved under section 2C and obliges the 
Commission to have regard to its approved plan when discharging any of its functions.  Also, 
where the Scottish Land Court is considering an appeal against a decision by the Commission, 
they too may have regard to this plan. 

PART 2 – THE CROFTING REGISTER  

Duty to establish and maintain register 

Section 3: The Crofting Register 

10. Section 3 provides for the establishment of a new public register of crofts to be held by 
the Keeper of the Registers of Scotland (referred to hereafter as “the Keeper”).  Subsection (2) 
provides for this register to be known as the “Crofting Register”.  At present, section 41 of the 
1993 Act confers responsibility on the Commission to compile and maintain a Register of Crofts.  
This register is an administrative register, does not contain maps or information on the 
boundaries of crofts and often relies upon crofters and owner-occupiers informing the 
Commission when there is a change to the extent of, or interests in the croft.  The Commission 
will maintain the Register of Crofts until such time as it has been completely replaced by the 
Crofting Register.  The Commission will continue to keep administrative records of regulatory 
decisions it has taken in relation to crofts, however, the new Crofting Register will provide a 
definitive and current record of the extent of, and interests in, a croft.  Once the Crofting Register 
is complete, it will be necessary to repeal the provisions relating to the current register.   

Registration 

Section 4: First registration 

11. Section 4 outlines the circumstances under which a croft may be registered for the first 
time on the Crofting Register.  Where details of a croft are not registered on the Crofting 
Register, subsection (1) requires that the croft must be registered in the following instances: upon 
the creation of a new croft under section 3A(1) or (2) of the 1993 Act; upon the transfer of an 
owner-occupied croft; and in the event of a regulatory trigger that is identified under subsection 
(3).  Under subsection (2), an unregistered croft may be registered voluntarily.  Subsection (2A) 
defines the persons eligible to apply to register an unregistered croft. 

12. Subsection (3) sets out the trigger events which will require the first registration of crofts 
and owner-occupied crofts.  These trigger events relate to an application for a regulatory decision 
that would impact on the extent of a croft or the interests in a croft. In some cases, the trigger 
event relates to the giving of notice to the Commission under the 1993 Act. 

13. The person who has responsibility for the first registration of a croft will vary depending 
on the regulatory trigger.  Table 1 of Schedule 1A lists those who are responsible for applying 
for registration in each case.  The Crofting Commission must not take forward a regulatory 
application it receives unless a registration form has been received for the croft that is the subject 
of the regulatory application within six months of the regulatory application being made. 

14. Subsection (4) enables the Scottish Ministers to modify the regulatory trigger events by 
order.  This will allow them to add to the list of events, modify the events or remove an event 
requiring first registration.  However, it will not be possible add the transfer of ownership of any 
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land on which a croft is situated as an event.  Subsection (4A) provides that where the Scottish 
Ministers exercise the power in subsection (4) they may by order modify Table 1 in Schedule 1A 
which lists the people who are responsible for making registration applications under section 
4(3).  Subsection (4B) allows the Scottish Ministers to make regulations about when ownership 
of an owner-occupied croft is to be treated as being transferred.  Subsection (5) defines what is 
meant by the terms “croft”, “first registration” and “new croft”. 

Section 5: Registration of events affecting registered crofts 

15. In order to ensure that any changes to the extent of, or interests in, a croft are captured in 
the Crofting Register, this section outlines the circumstances in which the Crofting Register must 
be amended.  Subsection (1)(za) states that where an owner-occupied croft is transferred or a 
trigger event in subsection (2) occurs, the register must be amended.  Subsection (1)(zb)(i) 
requires the transfer of the ownership of any land on which the croft is situated to be registered.  
Subsection (1)(zb)(ii) requires the change in landlord to be registered.  Subsection (1)(zb)(iii) 
requires an amendment to the registration details of a registered croft on the taking of a trigger 
event listed in subsection (2).  Subsection (1A) provides that, where first registration of a croft is 
triggered by certain regulatory applications, there is no need for a separate application to amend 
the register as a result of the outcome of the regulatory application. Instead the applicant should 
notify the Commission of any resulting change to the croft.  The Commission will notify the 
Keeper who will amend the register under section 9.  

16. Subsection (3) enables the Scottish Ministers to modify the regulatory trigger events by 
order.  This will allow them to add to the list of events, modify the events or remove an event 
requiring amendment to the Crofting Register.  As outlined in paragraph 13, depending on the 
associated regulatory application, the person applying to register the croft, or in this case amend 
the register will vary.  Table 2 in Schedule 1A lists those who are responsible for making 
applications under section 5(2).   

17. Subsection (4) provides that where the Scottish Ministers exercise the power in 
subsection (3), they may by order modify Table 2 in Schedule 1A, containing the list of persons 
responsible for making applications for subsequent registration. 

18. Subsection (5) allows the Scottish Ministers to make regulations about when ownership 
of an owner-occupied croft or the land on which a croft is situated is to be treated as being 
transferred. 

Section 5A: Persons responsible for applications for registration 

19. Section 5A makes provision about who is responsible for making applications for 
registration in relation to crofts.  In the case of the transfer of the ownership of an owner-
occupied croft or the land on which a croft is situated, the new owner is required to make the 
application for registration.  In the case of a change of landlord of a registered croft, the new 
landlord is required to apply for registration.  On first registration, the person mentioned in the 
entry in column 2 of Table 1 in Schedule 1A is responsible for the application in relation to a 
trigger event in section 4(3).  On subsequent registration, the person who is mentioned in the 
entry in column 2 of Table 2 in Schedule 1A is responsible for the application in relation to a 
trigger event in section 5(2). 
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Section 6: Applications for registration 

20. Section 6 outlines the process for registering an interest in a croft or, where a croft has 
already been registered, the process for amending this registration.  Subsection (1) states that an 
application to register a croft must be submitted to the Crofting Commission along with 
registration payment unless it is the Commission submitting the application.   

21. Subsection (2) provides that an application for first registration of a new croft must be 
submitted at the same time as the application to constitute the land as a croft.  

22. Subsection (4) requires the Commission, as soon as reasonably practicable after receiving 
the registration application, to check the information contained in the registration application 
against the Register of Crofts if the application is for first registration (except where the 
application relates to a new croft or is a result of a reorganisation scheme) and, to forward the 
application with any comments and the registration payment to the Keeper. Subsection (5) 
enables the Commission, before forwarding the registration to the Keeper, to request further 
information in relation to the application.   

23. Subsection (6) outlines the circumstances in which the Commission can refuse to forward 
an application.  These are: the applicant has not provided the Commission with further 
information as requested under subsection (5); the application is frivolous or vexatious; the 
applicant has not submitted payment for registration; here is a material inaccuracy in the 
application or the Commission consider that the Keeper would otherwise not accept the 
application under section 7(2).  Where the Commission refuses to forward an application, the 
applicant may appeal against that decision to the Land Court. Subsection (7A) disapplies 
subsections (1), (4) to (7) for applications for registration by the Commission.  Subsection (9) 
defines “material inaccuracy” as an inaccuracy relating to any matter mentioned in section 10(2). 

Section 7: Acceptance of applications for registration 

24. Section 7 outlines the circumstances in which a registration application should be 
accepted by the Keeper.  Whilst subsection (1) requires the Keeper to accept a registration 
application provided it is accompanied by any documents and other evidence that the Keeper 
requires, subsection (2) outlines the circumstances by which the Keeper must reject an 
application.   The grounds for rejecting an application are that:  the boundary of the croft is not 
sufficiently described by an Ordnance Survey map or such other map required by the Keeper; the 
information in or accompanying the application would not enable the Keeper to make up or 
amend the registration schedule of the croft; where the application is to amend the registration of 
a registered croft, the application does not refer to the registration schedule of that croft; or no 
registration fee has been tendered. 

25. Subsection (2A) allows the Keeper to accept an application for registration which 
includes land which is already registered as part of another croft, or a common grazing or land 
held runrig.  Where the Keeper does accept such an application, section 10(2A) provides that she 
must not include the land that is already registered elsewhere in the registration schedule for the 
croft. 
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26. Subsection (3) requires the Keeper to note the date of receipt of registration.  Subsection 
(4) states that the date of receipt of registration will be deemed the date of registration where, 
(under subsection (5)) the application has been accepted by the Keeper and where (under 
subsection (6)) there has been no challenge to the registration under section 12(1) or, where such 
a challenge was made, the application has been abandoned or the Court has decided to either 
make no order or make an order under section 12(2)(b).  In the latter case, the Keeper will be 
informed of any amendment required to the registration.     

Section 8: Completion of registration 

27. Subsection (1) requires the Keeper to complete registration for a newly registered croft by 
making a registration schedule for it, or, where the croft is already registered, by amending the 
registration schedule and in both cases by making consequential changes to the register as 
necessary (for example, where ownership of land is transferred, the name of the landowner 
featured on the registration schedule would be amended accordingly).  Under subsection (2), the 
applicant receives a certificate which confirms the registration of a croft; advises that, in the case 
of the first registration of a croft (other than a new croft or where a croft is registered as a result 
of the preparation of a reorganisation scheme), the registration is open to challenge; and contains 
such other information as the Keeper considers appropriate.  Subsection (2A) requires the 
Commission to send a copy of the certificate of registration to the crofter where it is the 
Commission that applied for the first registration. Subsection (3) requires the Keeper to send a 
copy of the certificate to the Commission in the event of a first registration, except in the case of 
a new croft or where the Commission are the applicant as they will have received the certificate 
under section 8(2).  Under subsection (4), a registration certificate is sufficient evidence of the 
registration of the croft.    

Section 9: Completion of registration: further provision on first registrations 

28. Section 9 applies to the first registration of a croft that is not a new croft or a croft which 
is first registered as a result of the preparation of a reorganisation scheme (because in those cases 
it is not possible to challenge the first registration of the croft under section 12)   It applies where 
there has been no challenge to the first registration under section 12, or any challenge has been 
unsuccessful or led to the entry in the register for the croft being modified but not removed. 

29. Subsection (2) states that the Keeper is required to amend the registration schedule and 
make any consequential adjustments to the register. 

30. Under subsection (3) the Keeper is required to amend the register in the event that a 
regulatory application that triggered a requirement to register the croft is granted.  For example, 
where a regulatory application to enlarge a croft has been agreed, then the register will be 
amended accordingly.  Applicants applying for a regulatory application relating to enlargement, 
exchange, assignation, resumption, consent to letting or apportionment of a common grazing, 
must notify the Commission within three months of the application being granted that the change 
to the croft has taken effect.  If the Commission is not notified within the necessary timescale, 
the regulatory activity will be deemed not to have taken effect.  Once the Commission are 
notified they must notify the Keeper to enable the Keeper to update the registration details for 
that croft.  When the regulatory application is for division or decrofting, the Commission will 
notify the Keeper that the application has been granted and the Keeper will amend the Register.  
Where the application is to decroft and the crofter intends to acquire the land, the crofter must 
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notify the Commission when the land has been acquired.  The Commission will then notify the 
Keeper that the land has been acquired, and the Keeper will amend the Register, without the 
need for a separate application for registration in each case. 

31. Subsection (4) requires the Keeper to issue a certificate that the registration of a croft may 
no longer be challenged under section 12(1).  The certificate may also contain such other 
information as the Keeper considers appropriate.   

The registration schedule 

Section 10: The registration schedule 

32. Subsection (1) requires the Keeper to make up and maintain a registration schedule of 
every croft registered in the Crofting Register.  Subsection (2) outlines the information that must 
be contained on the registration schedule.  This includes a map-based description of the 
registered croft (which will provide certainty over the full extent of the land) and the name and 
designation of persons with an interest in the croft i.e. any crofter, owner-occupier crofter, 
landlord or owner.  The registration schedule must also contain any other information that the 
Keeper considers appropriate. Subsection (2A) provides that where an application for 
registration of a croft includes land which is registered as part of another croft, or a common 
grazing or land held runrig, the Keeper may not enter that land in the registration schedule of the 
croft but may register the croft omitting that land. 

33. Subsection (3) requires the Keeper to issue a copy of the registration schedule or part of 
the registration schedule upon request.  Subsection (4) requires that this is to be known as an 
office copy and will act as sufficient evidence of the information pertaining to an interest in a 
croft held on the register. Subsection (5) allows the Scottish Ministers, by order, to modify 
section 10(2) to add to the matters mentioned there any other matters they consider should be 
included in the registration schedule. 

Challenge to first registration 

Section 11: Notification of first registration 

34. Section 11 outlines the process by which persons with an interest must be notified of a 
first registration to the Crofting Register.  Subsection (1) requires the Commission, upon receipt 
of a certificate of registration from the Keeper under section 8(2) or (3), to notify the persons 
specified in subsection (3) of the matters outlined in subsection (4).  Those matters are: that the 
croft has been registered; the description of the croft included in the registration schedule; the 
names and designations of persons included in the registration schedule; the right to challenge 
the registration; and the period by which such a challenge must be brought.   The person who 
registers the croft may vary according to the regulatory trigger point.  Notification under 
subsection (3) will ensure that any person with an interest is aware of the registration.  The 
Commission need not notify persons of a croft which is first registered as a result of the 
preparation of a reorganisation scheme, as there is a separate appeal available in relation to 
reorganisations schemes and the first registration of such a croft cannot be challenged under 
section 12.  Subsection (5) states that the period of challenge is 9 months beginning with the date 
on which the Commission issue notification under subsection (1).   Subsection (6) requires the 
applicant, upon receipt of the registration certificate, to give public notice of registration, except 
in the case of a new croft or a croft affected by a reorganisation scheme.  They must do this by 
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placing an advert in a local newspaper for two consecutive weeks and affixing a conspicuous 
notice to the registered croft in the form prescribed by the Scottish Ministers.  Subsection (6A) 
requires the applicant to also take all reasonable steps to ensure that the notice continues to be 
displayed throughout the period in subsection (5). 

Section 11A: Power of entry etc. where Commission is applicant 

35. Section 11A gives a person authorised by the Commission the power to enter a croft in 
order to affix a notice that will give notification that the croft has been registered on the Crofting 
Register.  They will only have this power where the Commission is the person applying to 
register a croft onto the Crofting Register.  They will also have to power to enter the croft if the 
notice is no longer on display and to remove it following the 9 month period that the notice has 
to be displayed for.  Subsection (3) requires the Commission to take all reasonable care not to 
damage the croft or the part of the croft to which the notice is affixed and to remove the notice 
no later than one week after the end of the period mentioned in section 11(5). 

36. This section also attaches provisions relating to entry that apply under section 56 of the 
1993 Act such as the requirement to produce identification if required, to give notice of their 
intention to enter on to the croft, and a criminal sanction for persons obstructing a persons entry 
on to a croft.  

Section 12: Challenge to first registration 

37. Section 12 sets out the circumstances in which a challenge may be brought against a croft 
registration.  The registration of the croft is open to challenge for a nine month appeal period.  It 
is only possible to challenge the boundaries etc. of a croft on first registration under section 12.  
Subsection (1) allows a person with an interest, or any other person who is aggrieved by the croft 
registration, to apply to the Land Court within the 9 month challenge period for the registration 
to be removed or modified.  The person applying under subsection (1) must, as soon as 
reasonably practicable after doing, notify the Keeper.  Subsection (1B) enables challenges to the 
first registration of an unregistered croft to be made after the end of the 9 month period if the 
Land Court consider there is just cause shown for the delay.  The right to challenge the first 
registration of an unregistered croft is disapplied when the croft was registered as a result of a 
reorganisation scheme, as there is a separate appeal available against a reorganisation scheme. 

38. Subsection (2) allows the Land Court, upon considering an appeal against the registration 
of a croft, to make an order for the registration to be removed from the Crofting Register, modify 
the entry or make no order.  Subsection (2A) provides that when the Land Court has to determine 
the boundaries of a croft and there is insufficient evidence to enable them to be clearly 
determined when subsection (2B) applies, the Land Court must declare the boundary to be that 
which it considers appropriate.  Subsection (6) requires the Keeper to make any amendments to 
the registration schedule of the croft and register which are necessary in the light of the Land 
Court’s decision.  The determination of the Land Court is subject to an appeal on a point of law 
to the Inner House of the Court of Session.  

1074



These documents relate to the Crofting Reform (Scotland) Bill as amended at Stage 2  
(SP Bill 35A) 

 

 9  

Removal of resumed and decrofted crofts from register 

Section 12A: Resumed and decrofted crofts 

39. Section 12A requires the Keeper to remove resumed and decrofted crofts from the 
Crofting Register after 20 years.  This is because a resumption can be reversed for up to 20 
years. 

Rectification and indemnity 

Section 14: Rectification of the register 

40. This section makes provision for the rectification of the Crofting Register.  Subsection (1) 
enables the Keeper to rectify the register, when there is a mistake in the application for 
registration by the applicant; when there is a mistake in the register as a result of a mistake by the 
Commission in handling the application; when a mistake is by the Keeper when registering the 
application or when the Land Court or another court orders the Keeper to rectify the register.  
Subsection (2) requires that the Keeper must give written notice of any rectification to any 
person affected by the rectification and the Commission.  Subsection (3) defines what is meant 
by “court”, “mistake” and “rectify”.   

Section 14A: Rectification following first registration 

41. This section provides that where the Register is rectified in relation to a first registration 
during the challenge period, it is necessary to re-notify the registration and the challenge period 
begins again.  Subsection (3) requires that the Keeper or the Commission must pay for any 
expenses incurred in re-notifying the registration, where the rectification is as a result of an error 
by the Keeper or by the Crofting Commission in handling the application.  

Section 15: Indemnity in respect of loss 

42. Section 15 sets out the circumstances in which the Keeper will be required to indemnify a 
person suffering a loss resulting from the Crofting Register.  Subsection (2) sets out the matters 
which result in indemnifiable loss.  These are: a mistake in the register made by the Keeper in 
making up or amending a registration schedule or making consequential amendments, the 
correction of which would require rectification of the register; a rectification of the register under 
section 14(1) to correct such a mistake; the refusal of the Keeper to make such a rectification; the 
loss or destruction of any document lodged with the Keeper; and a mistake, in any certificate of 
registration or information given by the Keeper in writing or in a manner prescribed under 
section 16(1), which reflects a mistake made in the register by the Keeper, the correction of 
which would require rectification under section 14(1). Subsection (3) states that no indemnity 
will be payable in relation to an error by the Keeper until a decision has been taken to rectify the 
register and any loss suffered is reviewed in light of any rectification.  Subsection (3A) provides 
that the Commission is liable to indemnify a person for loss suffered where that person is 
required to submit a fresh application for registration or apply for rectification of the Register as 
a result of a mistake made by the Commission when forwarding an application for registration to 
the Keeper.  Subsection (6) defines “mistake” as having the meaning given by section 14(3). 

1075



These documents relate to the Crofting Reform (Scotland) Bill as amended at Stage 2  
(SP Bill 35A) 

 

 10  

Rules 

Section 16: Rules and fees 

43. Section 16 outlines the matters in respect of which the Scottish Ministers, after 
consultation with the Keeper and the Commission, may make rules. Subsection (1) states that 
rules may regulate the making up and keeping of the register, including the form and manner in 
which the register is made available to the public. They may also prescribe the form of any 
search, report or other document to be issued or used in connection with the register and regulate 
the issuing of any such document.  They may also prescribe the form of application for 
registration and may make rules which regulate the procedure for registration application or the 
form of deeds relating to registered crofts.  Finally, rules may be made in relation to such matters 
as the Scottish Ministers deem be necessary or proper in order to give full effect to the purposes 
of Part 2.  Subsection (2) enables the Scottish Ministers to prescribe by order the fees payable in 
respect of registration and in respect of any searches, reports, certificates or other documents or 
copies of documents provided by the Keeper. Subsection (3) enables the order to include 
circumstances in which a person is entitled to a reduction in fees for applications for registration, 
including the amount of or method of calculating that reduction, and the manner in which that 
reduction is to be achieved. 

Appeals 

Section 17: Appeals 

44. Section 17 outlines the circumstances in which an appeal against an act or omission of the 
Keeper may be made.  Subsection (1) allows for a person aggrieved by an act (or omission) of 
the Keeper to appeal any issue of fact or law arising from the act or omission to appeal to the 
Lands Tribunal for Scotland.  Subsection (2) allows the Lands Tribunal to direct the Keeper to 
take remedial action which may include rectification of the register. 

Consequential amendments of the 1993 Act 

Section 18: Meaning of “croft” etc. 

45. Section 18 sets out new meanings of a croft and a crofter which will be inserted after 
section 3 of the 1993 Act.  This section adds an additional meaning of a croft to the 1993 Act.  
The effect of registration is therefore to provide legal certainty that the holding is a croft.  
Subsection (2) inserts new section 3ZA into the 1993 Act. This new section applies to any 
holding, situated in the crofting counties or new areas to crofting, which is registered in the 
Crofting Register.  Section 3ZA(2) states that the holding is a croft  from the date of registration; 
that the land which comprises the croft is determined by its description in the registration 
schedule; and that, from the date of a registration, any person entered in the registration schedule 
as the tenant of the croft is the crofter.  Subsection (6) confirms that nothing in this section 
affects whether, before registration, a holding was a croft or any person was a tenant of it.  The 
effect of registration, therefore, removes any dubiety over who has the rights and responsibilities 
conferred by the 1993 Act.   

Section 19: Registration of new crofts 

46. Section 19 makes amendments of the 1993 Act.  Subsection (4) inserts new section 3AA 
dealing with registration of new crofts.  New section 3AA will apply where the Commission has 
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made a determination under section 3A(1) or (2) of the 1993 Act to constitute land, or as the case 
may be, a holding as a croft.  Section 3AA(2) prevents the Commission from forwarding an 
application to register a new croft in the Crofting Register to the Keeper until the period of 
appeal outlined in section 52A(2)(b) of the 1993 Act has expired or, where such an appeal is 
made to the Land Court, it is abandoned or the Court upholds the Commission’s decision under 
3A(1) of the 1993 Act.  There is an opportunity to challenge an application for the establishment 
of a new croft under section 52A of the 1993 Act.  

47. In relation to a decision to establish a new croft under section 3A(2) of the 1993 Act, 
where the application to create the new croft has been submitted by the tenant of a holding, the 
Commission must not forward an application to register the croft unless satisfied: that agreement 
has been reached between the applicant and the owner of the land as to an amount to be paid by 
the applicant to the owner in compensation for constituting the holding as a croft; that the 
applicant and owner have agreed that no amount in compensation is to be payable; or that any 
amount payable by virtue of section 3B (which sets out how the amount of compensation is to be 
determined in the absence of agreement) has been duly paid.  The applicant will receive a 
certificate of registration from the RoS.  Subsection (6) makes consequential amendments to 
section 3B of the 1993 Act.  There is therefore no right to challenge the registration of a new 
croft under section 12 of the Bill. 

48. In relation to a decision to establish a new croft under section 3A(2) of the 1993 Act, 
where the application to create the new croft has been submitted by the tenant of a holding, the 
Commission must not forward an application to register the croft unless satisfied: that agreement 
has been reached between the applicant and the owner of the land as to an amount to be paid by 
the applicant to the owner in compensation for constituting the holding as a croft; that the 
applicant and owner have agreed that no amount in compensation is to be payable; or that any 
amount payable by virtue of section 3B (which sets out how the amount of compensation is to be 
determined in the absence of agreement) has been duly paid.  Subsection (5) makes 
consequential amendments to section 3B of the 1993 Act. 

Registration of common grazings 

Section 19A:  First registration of common grazings 

49. Section 19A provides for the first registration of an unregistered common grazing by the 
Crofting Commission. It also requires first registration of a new common grazing once the 
Crofting Commission has made a determination to constitute land as a common grazing and the 
associated appeal period of 42 days has ended.  The section also defines ‘first registration’ in 
relation to an unregistered common grazing and defines ‘new common grazing’. 

Section 19B:  Registration of events affecting registered common grazings 

50. Section 19B provides the regulatory triggers that require an application for subsequent 
registration to amend the entry in the Register for a registered common grazing. This includes a 
requirement in subsection (1) for the transfer of ownership of land on which a registered 
common grazing is situated to be registered.  Subsection (2) lists various regulatory events which 
must be registered.  Subsection (3) provides that no separate application is needed under 
subsection (2) if one is also needed in relation to a croft under section 5.  Subsection (4) allows 
the Scottish Ministers to make regulations about when ownership of land is to be treated as being 
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transferred for the purposes of subsection (1).  Subsection (5) enables the Scottish Ministers, by 
order to modify the regulatory triggers.   

Section 19C:  Applications for registration:  common grazings 

51. Section 19C sets out the process for the submission of an application for the first 
registration of a new common grazing or to register a regulatory trigger event which affects the 
registration details of a registered common grazing.  Subsection (4) requires the Commission to 
forward the application and associated fee to the Keeper as soon as reasonably practicable after 
receiving the application.  Subsection (5) allows the Commission to ask the applicant for further 
information.  Subsection (6) sets out the circumstances in which the Commission may refuse to 
forward an application for registration, including in the case of a material inaccuracy in the 
application.  Subsection (7) provides that a refusal to forward an application may be appealed to 
the Land Court.  Subsections (8), (9), (10) and (11) set out the registration and notification 
process for the first registration of a common grazing by the Commission. Subsection (12) 
defines “material inaccuracy”.  

Section 19D:  Registration of new common grazings 

52. Section 19D amends section 51A of the 1993 Act, so a new common grazing is no longer  
constituted by being entered in the Register of Crofts.  A new section 51B is inserted into the 
1993 Act to provide that a new common grazing must be registered in the Crofting Register.  
Subsection (2) provides that an application for registration must not be forwarded to the Keeper 
until the appeal period set out in 52A(2)(b) has expired, or any appeal has been abandoned or 
determined by the Land Court.  Subsection (3) provides that the date of registration in the 
Crofting Register is the date the land becomes a common grazing. 

Section 19E: Application of Act to common grazings 

53. Section 19E introduces Schedule 1B which applies sections of the Bill relating to the 
registration of crofts to the registration of common grazings. 

Offences 

Section 19F:  Transfer of land containing crofts:  offences 

54. Section 19F provides that it is an offence when a new landowner fails, within a year of 
land being transferred to them, to register an unregistered croft situated on that land, or to 
register the change of ownership in relation to a registered croft on that land.  It is also an 
offence when a new owner of an owner-occupied croft fails to register the croft, if unregistered, 
or the transfer of ownership, if the croft is registered.  There is a further offence attached to this 
provision of failing at the end of each subsequent year to apply to register the croft or the change 
of ownership.  There is a separate offence for each croft concerned.  The fine is up to level 3 on 
the standard scale. 

Section 19G:  Change of landlord: offences 

55. Section 19G provides that it is an offence where a new landlord fails to register the 
change of landlord of a registered croft.  There is a further offence of failing at the end of each 
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subsequent year to register that change.  This offence is subject to a fine of up to level 3 on the 
standard scale. 

Section 19H:  Transfer of land on which common grazing is situated: offences 

56. Section 19H makes provision to create offences when a new landowner fails, within a 
year of land being transferred to them, to register the transfer where a registered common 
grazing is situated on that land.  There is a further offence attached to this provision of failing at 
the end of each subsequent year to apply to register the transfer.  The fine is up to level 3 on the 
standard scale. 

Lands held runrig 

Section 19I:  Lands held runrig 

57. Section 19I provides for the Crofting Commission to apply to the Keeper for the first 
registration of unregistered land held runrig.  Subsection (3) requires the Commission to consult 
the owner of the land and notify all holders of the land before submitting an application for first 
registration.  Subsection (4) allows any person notified to make representations to the 
Commission.  Subsection (5) provides that the regulatory trigger events of apportionment or an 
extension of an apportionment of registered land held runrig must be registered.  Subsection (6) 
requires an application for subsequent registration to be submitted to the Commission, and 
subsection (7) requires the Commission to forward the application and associated fee to the 
Keeper.  Subsection (8) allows the Commission to ask the applicant for further information. 
Subsection (9) sets out the circumstances in which the Commission may refuse to forward an 
application for registration, including in the case of a material inaccuracy in the application.  
Subsection (10) enables an appeal to the Land Court to be made where the Commission refuse to 
forward an application for registration. 

58. Subsection (11) excludes section 6 of this Act from applying to applications for the 
registration of land held runrig.  Subsection (12) and (13) apply sections 7 to 17 with such 
modifications as are necessary, in relation to lands held runrig as they apply in relation to 
common grazings by virtue of Schedule 1B.  Subsection (14) applies the definition of “material 
inaccuracy” in section 10(2) to section 19I.  Subsection (15) provides the Scottish Ministers with 
an order making power to modify subsection (5) to add, modify or remove a regulatory event 
which triggers subsequent registration.  Subsection (16) defines “first registration” in relation to 
unregistered land held runrig as being the registration of that land. 

PART 3 – DUTIES OF CROFTERS AND OWNER-OCCUPIER CROFTERS 

Crofters’ duties relating to residency, misuse and neglect of crofts 

Section 20: Duties relating to residency, misuse and neglect of crofts  

59. This section amends the 1993 Act to clearly set out a tenant crofter’s duties in relation to 
residing within a certain distance of the croft and putting the croft to some form of productive 
use.  There is currently a power in section 22 of the 1993 Act for the Commission to terminate 
the tenancy of the crofter where they are not currently resident on, or within 16 kilometres of, the 
croft, where it is in the general interest of the crofting community.  Section 20 replaces this with 
a clear set of duties on the tenant crofter in respect of residency on, and misuse and neglect of, 
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crofts.  Subsection (2) inserts a new section 5AA into the 1993 Act, clearly setting out the duty 
of tenant crofters to be ordinarily resident on, or within 32 kilometres of, the croft they tenant.   

60. Subsection (3) replaces section 5B of the 1993 Act and places a clear duty on tenant 
crofters not to misuse or neglect the crofts they tenant and provides a new section 5C of the Act 
placing a duty on tenant crofters to cultivate and maintain the croft.  The current legislation 
allows for a landlord, or the Commission with the consent of the landlord, to apply to the Land 
Court for an order terminating the tenancy of a crofter in cases of misuse or neglect.    
Subsection (2) of new section 5B sets out the statutory definitions of “misuse” that the 
Commission must use to determine whether misuse takes place.  These are that the tenant crofter 
wilfully and knowingly uses the croft other than to cultivate it or put it to an approved purposeful 
use; fails to cultivate it; or fails to put it to any such purposeful use.  Subsection (3) sets out the 
statutory definition of “neglect” that the Commission must use to determine whether neglect is 
taking place and details the relevant regulations containing the relevant standards. This is that the 
tenant crofter is not keeping the croft in good agricultural and environmental condition.     

61. Subsection (4) of new section 5B does, however, permit tenant crofters to act in a way 
that would otherwise constitute misuse or neglect without that being treated as a breach of the 
duty, provided such actions are taken to conserve the natural beauty, or the flora and fauna, of 
the locality.  Subsection (5) of new section 5B also allows tenant crofters to continue using the 
croft for a subsidiary or auxiliary occupation, if that use was permitted immediately prior to 28 
January 2008 (the date section 7 of the Crofting Reform etc. Act 2007 came into force), without 
that being treated as misuse or neglect.   

62. Subsection (7) provides the Scottish Ministers with power to amend, by order, the 
meaning of neglect so as to substitute different standards.  

63. New section 5C places a duty on tenant crofters to cultivate and maintain the croft.  
Subsection (2) defines the duties as cultivating the croft or putting it to another purposeful use so 
that every part of the croft meets these criteria, and keeping the croft in a fit state for cultivation.  
Subsection (3) requires the Commission to take into account, in determining if these duties have 
been complied with, whether appropriate measures have been taken to control or eradicate the 
items detailed. 

64. Subsection (4) requires a crofter to receive the consent of the landlord and the 
Commission before putting the croft to another purposeful use.  Subsection (5) prevents a crofter 
from applying for such consent from the Commission until the landlord has given consent or the 
conditions of consent have been agreed, or 28 days has expired since the crofter sought the 
landlord’s consent. 

65. Subsection (6) requires the Commission to consult the landlord and members of the 
crofting community relating to the croft to be put to another purposeful use on the application.  
The Commission must also be satisfied that, where planning consent, or any other formal 
approval, is required to deliver the purposeful use, that such approval has been granted.  

66. Subsection (7) places a time limit of 28 days for the Commission to decide the 
application and allows it to place conditions if consenting.  Subsection (8) defines “cultivate” 
and “purposeful use” for the purposes of the whole of the 1993 Act. 
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Duties of owner-occupier crofters 

Section 21: Duties of certain owner-occupiers of crofts 

67. Section 21 inserts new sections 19B to 19D into the 1993 Act covering owner-occupier 
crofters.  Section 19B(1) provides that a person is an “owner-occupier crofter” if the conditions 
in subsections (1A)-(1C) are satisfied.  Those conditions are:  the person is the owner of a croft; 
the person was the tenant crofter who exercised the right to buy the croft, a crofter’s nominee or 
an individual who purchased the croft from the landlord who created the croft (or a successor in 
title to these persons); and the croft has not been let to any person as a crofter since it was 
acquired from the landlord or constituted as a croft.  Section 19B(2) defines “owner-occupied 
croft” and “owner-occupier’s croft”.    

68. New section 19C sets out the same duties for owner-occupier crofters as those placed on 
tenant crofters.  Subsection (2) of new section 19C requires owner-occupiers to be ordinarily 
resident on, or within 32 kilometres of, the croft; to not misuse or neglect the croft; to cultivate 
the croft or otherwise put it to purposeful use; and to keep the croft in a fit state for cultivation. 

69. Subsection (3) and subsection (4) of new section 19C respectively set out the statutory 
definitions of “misuse” and “neglect” for owner-occupied crofts, in the same terms as apply to 
tenanted crofts.  Subsection (4A) requires the Commission to take into account, in determining if 
these duties have been complied with, whether appropriate measures have been taken to control 
or eradicate the items detailed.  Subsection (5) of new section 19C also provides that owner-
occupier crofters may act in a way that would otherwise constitute misuse or neglect, if such 
actions are taken to conserve the natural beauty, or the flora and fauna, of the locality.    

70. Subsection (6) of new section 19C also provides that owner-occupier crofters may 
continue using the croft for a subsidiary or auxiliary occupation, if permitted immediately prior 
to the date on which section 21 of this Bill comes into force, without that being treated as misuse 
or neglect.  Subsection (8) provides the Scottish Ministers with power to amend, by order, the 
meaning of neglect. 

71. Section 21 also introduces new section 19D which prevents an owner-occupier from 
selling any part of an owner-occupied croft without first dividing the croft with the consent of 
the Commission.  This matches the position for tenant crofters who must obtain the consent of 
the Commission before they may divide their crofts.  Subsection (2A) provides that the 
Commission must not determine an application for consent to divide an owner-occupier croft, 
unless an application for first registration of the owner-occupier croft is made within 6 months.  
The Commission does not need to consider the application for consent until an application for 
first registration is submitted. 

72. Subsection (3) ensures that the division of a registered owner-occupied croft is registered 
by requiring registration to take place within 3 months of the granting of the consent to the 
division by the Commission or the consent will expire, and providing that the division takes 
effect on the date of registration.  Subsection (3A) requires the Keeper to make up and maintain 
a new registration schedule in respect of the new croft created by the division.   

73. Subsection (4) declares that any sale of part of an owner-occupied croft which is not a 
new croft created through division approved by the Commission is null and void; and subsection 
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(5) allows the Commission to declare the original croft vacant.  Subsection (6) provides 
definitions of “division”, “original croft” and “new croft” for the purposes of this section. 

Commission consent for absence from croft 

Section 22: Consent for absence from croft 

74. This section inserts new sections 21B, 21C and 21D into the 1993 Act.  These introduce a 
new concession for both owner-occupier and tenant crofters to be absent from their crofts with 
the permission of the Commission.  This is done on the understanding that there may be valid 
reasons for absence.  Under the 1993 Act, absent owner-occupier crofters could be required to 
submit letting proposals and absent tenants could have their tenancies terminated for failing to 
reside on, or near, their croft.  

75. Section 21B permits the Commission to consent to tenant crofters and owner-occupier 
crofters being ordinarily resident further than 32 kilometres from the croft.  This consent can be 
granted where the Commission has received an application under subsection (1) (which, in the 
case of an application by a tenant crofter, has also been copied to the landlord of the croft under 
subsection (2)).  Subsection (3) of new section 21B states that the Commission may grant 
consent only if they consider there is a good reason for a tenant or owner-occupier crofter to be 
ordinarily resident further than 32 kilometres from the croft.  Subsection (4) empowers the 
Commission to attach conditions, including a time limit, to any consent that it grants in this 
context. 

76. Subsection (5) of new section 21B requires the Commission to make a decision on any 
application to be absent within 28 days of the date of application.  The appeal provisions in 
section 52A of the 1993 Act apply to the Commission’s decision under subsection (5).  
Subsection (6) requires the Commission to inform the applicant and, where the applicant is a 
tenant crofter, the landlord of their decision and the reasons for making it.   

77. New section 21C permits an applicant to whom the Commission has granted time-limited 
consent to be absent from the croft to apply to extend the duration of such an absence.   

78. New section 21D permits an applicant to whom the Commission has granted conditional 
consent, other than condition time-limiting the consent, to make an application to have the 
condition varied.   

Enforcement of duties of crofters and owner-occupier crofters  

Section 23: Enforcement of duties of crofters and certain owner-occupiers  

79. This section inserts 9 new sections into the 1993 Act (sections 26A to 26C, and 26E to 
26K)  setting out the arrangements for the enforcement of duties placed on tenant crofters and 
owner-occupier crofters.  

80. New section 26A sets out to whom, and in what circumstances, new section 26B applies 
in commencing the enforcement provisions where the Commission considers that tenant crofters 
and owner-occupier crofters are not fulfilling their duties to reside on, or within 32 km of, the 
croft, not to misuse or neglect the croft, and to cultivate and maintain the croft.  Subsections (1A) 
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and (1B) provide that crofters and owner-occupier crofters are deemed to be complying with 
their duties (other than the duty not to misuse the croft) where a crofter’s subtenant or an owner-
occupier’s tenant under a short lease is complying with those duties.  Subsection (2) defines 
“relevant person” for the purposes of sections 26B, 26C and 26K.  

81. New section 26B requires the Commission to give written notice to those it considers are 
not fulfilling the duties inserted by sections 20 and 21 of the Bill, unless it considers there is 
good reason not to.  Subsection (2) requires the written notice to explain why the Commission 
considers duties are not being complied with and to give notification that a person subject to the 
notice may make representations to the Commission within a “representation period” of 28 days 
of issue of the written notice. Where notice is given to a tenant crofter, a copy must be sent to 
their landlord.  Section 26B(3) requires the Commission to consider all representations made 
within the representation period, although they may also consider representations made later 
(subsection (4)).  Subsection (5) requires the Commission to decide whether or not the duties are 
being complied with no later than 14 days after the “representation period” ends.  

82. New section 26C sets out the steps that the Commission must take if they decide, under 
section 26B(5), that a duty is not being complied with, prior to proceeding with the tenancy 
termination and letting procedures introduced by new sections 26H and 26J.  The Commission 
must give written notice to the person in breach providing an opportunity for them to make an 
undertaking to remedy the breach and comply with the duty that has been breached within a 
period considered by the Commission to be reasonable.  New section 26C(2) details the 
information a written notice must contain and requires that, where notice is given to a tenant 
crofter, a copy must be sent to their landlord.  Subsection (3) permits the Commission to place 
conditions upon an undertaking given and subsection (4) requires the Commission to decide 
whether or not to accept an undertaking within 28 days of it being offered. 

83. New section 26E sets out the circumstances in which the Commission may not proceed 
with the tenancy termination and letting procedures introduced by new sections 26H and 26J.  
The Commission may not proceed or take further enforcement action if the period for giving or 
complying with an undertaking has not expired or if an undertaking has been complied with. The 
Commission may also not take further enforcement action where it has consented to, or a tenant 
crofter has applied for consent (where that has not been decided upon) to, sublet the croft or, in 
the case of an owner-occupier crofter, the Commission has consented to, or the owner-occupier 
has applied for consent (where that has not been decided upon) to, let the croft on a “short lease” 
(within the meaning of new section 29A).  Nor may the Commission take further enforcement 
action in respect of a failure to comply with the residency duty where they have either consented 
to the absence or are still in the process of considering an application for consent for absence, 
extending a period of absence or varying an absence condition.   

84. New section 26F places a duty on the Commission to proceed with the tenancy 
termination and letting procedures introduced by new sections 26H and 26J.  The Commission 
must take action, unless they consider there is a good reason not to, if they decide under section 
26B(5) that a tenant crofter or owner-occupier crofter is not complying with any duty under this 
part of the Bill and none of the circumstances mentioned in new section 26E apply.  Subsection 
(2) requires the Commission to proceed with tenancy termination in respect of tenant crofters, 
and letting procedures in respect of owner-occupier crofters.   
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85. New section 26G provides power to enable the Commission to divide a croft before they 
proceed with the tenancy termination and letting procedures introduced by new sections 26H and 
26J.  The Commission may take such action where it considers it fair to divide the croft, but only 
after having given due consideration to the factors stipulated by subsection (2) of section 26G.  
Subsection (2) states that the Commission must consider the use and occupation of the croft, the 
interests of the estate on which the (tenanted) croft is located, the sustainable development of the 
crofting community, and such other matters as the Commission deems appropriate.  Subsection 
(3) provides for a division of a croft, or an owner-occupied croft, under this section to take effect  
on the date of registration.  The Keeper must make up and maintain a new title sheet in respect of 
the new croft created by the division.  Subsection (4) provides that, where a croft has been 
divided for failure to comply with the duties placed on the tenant crofter or owner-occupier 
crofter, the Commission may proceed with the tenancy termination and letting procedures 
introduced by new sections 26H and 26J in respect of either the whole of the original croft or any 
part of the croft.  Subsection (4A) requires the Commission, where it decides to divide a croft 
under this section, to give written notice to the landlord of the division and the effective date of 
that division.  Subsection (5) defines “division” and “new crofts” for the purposes of this section. 

86. New section 26H sets out the procedures that the Commission must follow when 
terminating a croft tenancy.  The Commission must, unless they consider there is a good reason 
not to, make an order terminating the tenancy of a tenant crofter if they are satisfied that it is in 
the general interest of the local crofting community.  Subsections (2) to (4) require the order to 
be notified to both tenant crofter and landlord and to specify the date on which it takes effect 
(which must not be earlier than 28 days after the later notification of the action (whether that is 
to the tenant crofter or the landlord)).  Subsections (5) and (6) provide for the ejection of the 
crofter if he or she fails to give up occupation of the croft.  The sheriff may refuse to issue a 
warrant for eviction only where the crofter can show cause.  Subsection (7) permits the 
Commission to recover the expenses of applying for a warrant for eviction, and executing that 
warrant, from the crofter.  Subsection (8) gives a crofter whose tenancy has been terminated for 
failure to comply with duties under the Act the same rights (i.e. compensation for permanent 
improvements made to the croft) and liabilities (i.e. rent due) as if the crofter had voluntarily 
renounced their tenancy on the date on which the order terminating the tenancy takes effect.  
This provides all crofters with the same rights and liabilities irrespective of how tenancies are 
ended. 

87. New section 26J sets out the procedures that the Commission must follow when requiring 
an owner-occupier crofter to submit letting proposals.  Subsection (1) requires the Commission, 
unless they consider there is a good reason not to, to direct the owner-occupier crofter who has 
failed to comply with a duty under section 19C(2) to submit a proposal, within 28 days of the 
Commission’s direction, for letting the croft.  Subsection (2) limits these letting proposals to a 
maximum of 3 potential tenants.  Subsections (2A) and (2B) require the Commission to take 
action under subsections (3) and (4) where the owner-occupier crofter has not submitted a letting 
proposal within 28 days or has not had a letting proposal approved within 8 weeks of the 
direction having been given.  Subsections (2C) provides that when the Commission direct an 
owner-occupier to submit proposals to let the owner-occupier croft, the let of that unregistered 
owner-occupier croft is void unless an application for first registration for an unregistered croft is 
submitted within 3 months beginning with the date of the letting.  Subsection (2D) provides that 
when the Commission direct an owner-occupier to let a registered owner-occupier croft, any 
approval to a letting expires at the end of 3 months beginning with the date of letting approval 
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unless an application to amend the registration details of the registered owner-occupier croft is 
submitted within that period; the let takes effect on the date of registration. 

88.  Subsections (3) and (4) require the Commission to invite applications, by public 
notification, for letting and to set a time period within which applications may be received. When 
the time period set in the public notification has ended, the Commission must decide to whom (if 
anyone) the croft should be let and, in consultation with the owner-occupier crofter, the 
conditions under which the croft is to be let.  Where no applications are received, the 
Commission may choose not to let the croft, thereby rendering it a vacant croft.  Subsection (4A) 
provides that the letting of an unregistered owner-occupier croft after the Commission has 
decided to which applicant to let an owner-occupier croft is void unless an application for first 
registration of the owner-occupied croft is submitted before the expiry of the period of 3 months 
beginning with the date of the letting.  Subsection (4B) requires an application for registration of 
a registered croft to be submitted within 3 months of the decision to let the croft being made and 
providing that the letting takes effect on the date of registration. 

89. Subsection (5) allows the owner-occupier crofter to apply to the Scottish Land Court 
within 28 days of the letting date to vary the conditions set by the Commission.  Any variation 
determined by the Scottish Land Court will take effect from the letting date (subsection (6)).  
This is similar to the existing procedures for requiring letting proposals under the vacant croft 
provisions in section 23 of the 1993 Act.  A person to whom the owner-occupied croft is let 
under section 26J will, by virtue of section 3(3) of the 1993 Act, be a crofter.    

90. New section 26K sets out the rights of appeal to the Scottish Land Court on section 26 
issues.  Subsections (A1), (1),(2) and (2A) set out the issues which may be appealed.  These are: 
a decision of the Commission that a duty is not being complied with (section 26B(5)) or not to 
accept an undertaking or to impose conditions on an undertaking (section 26C); and an appeal 
against the division of a croft (section 26G); the making of an order by the Commission 
terminating a croft tenancy (section 26H); and a direction from the Commission for an owner-
occupier to present letting proposals (section 26J).Subsection (3) provides that any appeal under 
this section must be made within 42 days of the decision, order or direction appealed against  and 
subsection (4) defines the grounds on which an appeal may be made.  Subsection (5) sets out the 
actions the Land Court may take in respect of an appeal and subsection (6) requires the 
Commission to give effect to the decision of the Land Court on an appeal under this section.  
Subsection (7) provides a power for the Land Court, following a decision on an appeal under this 
section, to order the Keeper to rectify the Crofting Register. 

Letting of owner-occupied crofts 

Section 24: Letting of owner-occupied crofts  

91. This section inserts 2 new sections into the 1993 Act (sections 29A and 29B) setting out 
the arrangements for the letting of owner-occupied crofts. 

92. Section 29A requires the owner-occupier crofter to obtain the written consent of the 
Commission prior to any letting of an owner-occupied croft.  That might be a letting to a tenant 
as a crofter or it might be a letting to a tenant under a short lease who, because of section 29B, 
does not have that status.  Subsection (1A) requires that the Commission must not grant the 
consent unless an application for first registration of the owner-occupied croft is submitted by 
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the applicant within 6 months of the application for consent being made.  The Commission need 
not consider the application until the registration application is submitted.  Subsection (1B) 
requires registration to take place within 3 months of the consent to the letting being granted, and 
providing that the letting takes effect on the date of registration.  Subsection (2) permits the 
Commission to impose conditions, other than in respect of rent, in giving their consent to a 
letting proposal where the letting is for a period of 10 years or less (a “short lease”).  Subsection 
(3) makes void any lease granted without the Commission’s consent, and, where the lease is a 
short lease, any lease not granted in accordance with any conditions imposed by the Commission 
under subsection (2).  Subsection (4) empowers the Commission to terminate a short lease if a 
condition it has attached to their consent has been breached or if the tenant fails to comply with a 
condition of let, other than in respect of rent.  Subsection (5) clarifies that the conditions imposed 
under this section will not apply to the letting of the croft house, or other buildings on the croft, 
to holiday visitors. 

93. Section 29B clarifies the status of a tenant under a short lease.  Such tenants will be 
treated as neither a crofter nor a tenant under a tenancy under the Agricultural Holdings 
(Scotland) Act 2003.  Consequently, they will not have the same legal rights as those types of 
tenants.  By virtue of section 3(3) of the 1993 Act, a tenant of an owner-occupier’s croft on a 
lease other than a short lease or a holiday let will be a tenant crofter.  As a result, the owner-
occupier crofter becomes a landlord of a croft and the provisions relating to owner-occupier 
crofters will cease to apply. 

PART 4 – FURTHER AMENDMENTS OF THE 1993 ACT 

Disposal of croft land, resumption and decrofting 

Section 24A: Limitation on crofter’s ability to nominate disponee 

94. New section 24A inserts into section 13 of the 1993 Act (authorisation of the Land Court 
of acquisition of croft land) new subsection (1A) which clarifies that any nominee of the crofter 
exercising the right to buy the croft must be a family member. 

Section 25: Extension of period during which sum is payable on disposal of croft land  

95. Section 25 amends subsection (3) of section 14 of the 1993 Act to extend the period 
during which a crofter who has acquired croft land under section 13(1), or a member of that 
crofter’s family who has since obtained title to that land, must pay the landlord one half of the 
profit made following disposal of the land.  The period is extended from 5 years to 10 years. 

Section 26: Consideration of application to resume croft  

96. Section 26 amends the 1993 Act by inserting new sections (1AA) to (1AD) into section 
20 of the Act.  Section 20 deals with resumption of croft land and the amendments will allow the 
Land Court to consider additional factors when determining applications to resume. 

97. New subsection (1AA) details the additional matters which the Land Court may take into 
account in determining an application to resume croft land and, in particular, in relation to 
satisfying itself, under section 20(1) of the 1993 Act, that the proposed reasonable purpose for 
resumption relates to the public interest. Subsection (1AA)(a) allows the Court to take into 
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account the effect the proposed purpose for resumption will have on the issues detailed in new 
section (1AC). These issues include the sustainability of crofting in the locality of the croft and 
the sustainability of the crofting community in that area, as well as the sustainability of the 
landscape and environment in that area.  It also allows the Court to consider the effect the 
proposal to resume would have on the social and cultural benefits associated with crofting.  
Subsection (1AA)(b) allows the Court to consider the effects of the purpose of the application 
and reach its own conclusion on whether the proposal and decrofting the land are in the public 
interest, notwithstanding the existence of planning permission.  Subsection (1AD) defines terms 
used in new section (1AA).  Subsection (1AB) provides that new subsection (1AA) does not 
affect the requirement for the Land Court to extend the period of resumption in line with an 
extension of a relevant planning consent. 

Section 27: Consideration of decrofting directions  

98. Section 27 of the Bill amends the 1993 Act by inserting new sections (1A) to (1C) into 
section 25 of that Act.  Section 25 of the 1993 Act deals with decrofting and the amendments 
will allow the Commission to consider additional factors when determining applications to 
decroft.   

99. This will allow the Commission to take into consideration the same factors when 
determining applications to decroft land as the Land Court may consider when considering 
applications to resume croft land following the amendments made by section 26 of the Bill. 

100. New subsection (1A) details the additional matters which the Commission may take into 
account in determining a decrofting application and, in particular, in relation to satisfying itself, 
under section 25(1)(a) of the 1993 Act, that the proposed reasonable purpose for decrofting 
relates to the public interest. Subsection (1A)(a) allows the Commission to take into account the 
effect the proposed purpose for decrofting will have on the issues detailed in new section (1B). 
These issues include the sustainability of crofting in the locality of the croft and the sustainability 
of the crofting community in that area, as well as the sustainability of the landscape and 
environment in that area.  It also allows the Commission to consider the effect the proposal to 
decroft would have on the social and cultural benefits associated with crofting.  Subsection 
(1A)(b) allows the Commission to consider the effects of the purpose of the application and 
reach its own conclusion on whether the proposal and decrofting the land are in the public 
interest, notwithstanding the existence of planning permission.  Subsection (1C) defines terms 
used in new subsection (1A). 

Letting of vacant crofts 

Section 28: Requirements to submit proposals for re-letting crofts 

101. Section 28(2) amends section 11 of the 1993 Act, which covers transfers of crofts on 
intestacy.  Subsection (2) requires that, where the Commission declare the croft vacant under 
section 11, a notice to the landlord under that section will require the landlord to submit 
proposals for re-letting the croft before the expiry of four months beginning on the day on which 
notice is given.   

102. Section 28 also amends section 23 of the 1993 Act, which covers vacant crofts and the re-
letting of crofts declared vacant under section 11.  Subsection (4) amends section 23(5) so that, 
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where the croft is vacant, the landlord is required to submit letting proposals to the Commission 
within two months from notice being given under section 23(5).  Subsection (5) inserts new 
subsection (5ZA) into section 23.  These new subsections limit letting proposals to a maximum 
of 3 potential tenants when a croft becomes vacant and set out a clear process and timescales for 
submission and consideration of these proposals. These replace and clarify some of what was 
formerly provided in section 23(5), namely that, if no proposals are submitted within 2 months, 
the Commission must proceed to invite applications from prospective tenants under subsections 
(5B) and let the croft under subsection (5C).  Subsection (5ZB) also provides that, if proposals 
are submitted within 2 months (or where, following the death of a crofter, a croft is declared 
vacant under section 11(8) of the 1993 Act (Intestacy), within 4 months), the Commission have a 
further month within which to approve or reject those proposals before they must proceed under 
subsections (5B) and (5C).  If they approve a proposal, they need not so proceed. 

103. Subsection (6) substitutes a new subsection (5A) for the existing subsection (5A) of 
section 23 of the 1993 Act.  New subsection (5A) relates to the case where a croft is, under 
section 11(8) of the 1993 Act, declared vacant following the death of a crofter.  It makes 
equivalent provision to that made by new subsection (5ZA) in relation to vacant crofts, except 
that in this case the period within which the landlord must submit re-letting proposals is 4 
months. 

Section 29: Application to decroft where action being taken to re-let vacant croft 

104. Section 29 inserts a new subsection (3A) into section 24 of the 1993 Act (which deals 
with decrofting in the case of resumption or vacancy).  New subsection (3A) will allow the 
Commission not to consider a decrofting application made by the landlord under section 24(3) if 
the Commission have given notice under section 11(8)(a) or 23(5) requiring re-letting proposals 
to be submitted and the period within which the proposals must be submitted has not expired.  It 
also allows them not to consider such an application where, because no proposals have been 
submitted before the period has expired or, where proposals have been submitted, because none 
have been approved, the Commission are proceeding under section 23(5B) and (5C). So these 
provisions limit consideration by the Commission of decrofting applications in specific 
circumstances. 

Enlargement of crofts  

Section 30: Enlargement of crofts 

105. Section 30 substitutes a new section 4 for that currently in the 1993 Act.  Presently, the 
1993 Act allows for the enlargement of a croft upon agreement between the crofter and the 
landlord and it is only where this enlargement would result in the croft area exceeding 30 
hectares that a joint application from the landlord and the crofter must be submitted to the 
Commission for approval.  As the intention is for the Crofting Register to capture any significant 
change in the extent of, or interests in, a croft, the new section 4 requires the Commission to 
approve any enlargement of a croft (regardless of the resulting size of the croft) and this in turn 
will require a first registration or amendment to the Crofting Register.  Subsection (2A) prevents 
the Commission from granting a regulatory application to enlarge an unregistered croft unless an 
application to register the croft is made within 6 months of the regulatory application being 
made.  It also allows the Commission not to consider a regulatory application during the 6 month 
period until an application for first registration is made.  Subsection (3) of new section 4 allows 
the Commission to make a direction for the enlargement of a croft provided that the resulting 
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enlargement would be of benefit to the croft or the crofter and would not result in the area 
substantially exceeding 30 hectares.  Subsection (4) provides that a direction enlarging an 
unregistered croft, or a croft which has been registered as a result of the application for 
enlargement, takes effect on either the date of the direction or the date of entry under the tenancy 
of the enlarged area, whichever is the latter.  Subsection (4A) requires a registration application 
to be submitted within 3 months of the Commission’s direction, otherwise the direction expires.  
It also provides that an enlargement only takes effect when registered. 

Section 30A: Enlargement of common grazings 

106.  Section 30A provides a replacement section 51 in the 1993 Act to align procedures for 
the enlargement of common grazings with those for the enlargement of crofts.  Subsection (1) 
provides that this section applies when an owner provides non-croft land to form part of a 
common grazing.  Subsection (2) allows the owner and crofters to apply jointly to the 
Commission for a direction for the land to form part of the common grazing.  Subsection (3) 
requires the Commission, in approving the enlargement application, to be satisfied that the 
enlargement would benefit the common grazing or the crofters sharing in it.  Subsection (4) 
provides that, where the common grazing is unregistered, the enlargement is effective from the 
date of the direction or the date on which the rights are first exercisable.  Subsection (5) provides 
that the enlargement of a registered common grazing cannot take effect unless an application to 
register the enlargement is submitted within 3 months of the direction being made and only takes 
effect on the date of registration.  

Commission’s approval and consent 

Section 31: Obtaining Commission approval or consent 

107. Section 31 amends section 58A of the 1993 Act, which sets out the procedure to be 
followed in obtaining the consent or approval of the Commission.  The main change is to make 
the current process simpler by requiring the Commission simply to approve applications for 
consent, reject them, or approve them subject to conditions (see section 31(4)).  Subsection (2) 
extends subsection (4) of section 58A of the 1993 Act to allow any person the Commission 
considers to have a relevant interest in the application to object to that application.  Subsection 
(3) amends section 58A to allow the Commission under new subsection (5A), to consider 
objections submitted after the 28 day period specified in section 58A(4) if they are satisfied that 
there is good reason why the objection was late.  New subsection (5B) disapplies public 
notification and objection provisions in section 58A where an executor applies for the division of 
a croft pursuant to a bequest under section 10 of the 1993 Act. 

108. Subsection (4) of section 31 amends section 58A(6) to set out more clearly the options 
open to the Commission in determining an application to which section 58A applies.  Subsection 
(4A) requires the Commission to grant an application made by an executor to divide the site of 
the dwelling house from the remainder of the croft.   Subsection (5) replaces sections 58A(7) to 
(10) with new subsection (7), which sets out the factors to which the Commission are to have 
regard when considering applications.  Subsections (6) and (7) make consequential changes to 
section 58A. 

109. Subsection (8) inserts a new subsection (12A) into section 58A of the 1993 Act and 
details those persons who are to be notified by the Commission of a decision on an application.  
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Subsection (10) inserts a new section 58B into the 1993 Act, which sets out the procedure for 
varying the conditions of approval or consent under section 58A as amended.  Subsection (2) of 
new section 58B sets out the Commission’s options for modification of a condition following 
application by the person who applied for the approval or consent and subsection (3) details 
those to be notified of the decision within 14 days of modification.   Subsection (4) of new 
section 58B applies certain aspects of the section 58A procedures (e.g. the form in which an 
application must be made) to applications for modification of conditions under subsection (2) of 
section 58B. Subsection (5) disapplies public notification and objection provisions in section 
58A where an executor applies for the division of a croft pursuant to a bequest under section 10 
of the 1993 Act. 

Succession to crofts 

Section 31A: Bequest of crofts 

110. Section 31A amends provisions relating to the bequest of the tenancy of a croft in section 
10 of the 1993 Act to address various issues relating to bequests of crofts and intestacy.  
Subsection (2) provides for two types of bequests: the tenancy of the whole croft to one natural 
person and the tenancy of the croft to two or more individuals, providing that no part of the land 
subject to the bequest is left untenanted.   

111. Subsection (3) requires the individual accepting the tenancy of the croft, or part thereof 
which is subject to the bequest, to give notice of the bequest to the landlord and copy that notice 
to the Commission, within 12 months of the death of the crofter. 

112. Subsection (4) provides new subsections (3) to (7) for insertion into section 10 of the 
1993 Act.  New subsection (3) provides for the bequest to be null and void if: (a) no notice is 
given of the acceptance of the bequest of the croft and no copy of the notice is sent to the 
Commission where the croft is bequeathed to one person, or (b) where the croft is bequeathed to 
more than one individual, any of the legatees fails to give notice as required under subsection 
(3)(a).  New subsection (4) provides for the legatee to take the place of the deceased crofter (as 
from the death of the crofter) when the details are entered on the Crofting Register, in a case 
where the croft is bequeathed to one person.  Subsection (4A) requires the deceased crofter’s 
executor to apply to the Commission for consent to divide the croft where two or more legatees 
accept the bequests for their parts of the croft where the croft is bequeathed to more than one 
person, and, following Commission consent, subsection (4B) provides for each legatee to take 
the place of the deceased crofter (as from the death of the crofter) when the details are entered on 
the Crofting Register.  Subsection (4C) states that the bequest is null and void if the Commission 
does not consent to division of the croft or an application for division is not made as required 
under section 9(3)(a) of the 1993 Act. 

113. Subsections (5) and (6) amend section 10 of the 1993 Act so that, where there is more 
than one legatee, all legatees are jointly and severally liable for the debts and expenses relating to 
the tenancy and its administration. 

114. Subsection (7) defines the “relevant date of registration” in section 10(4) of the 1993 Act 
and   “legatee’s new croft” and related expressions and “relevant date” for the purposes of 
section 10(4B). 
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Appeals 

Section 31B: Appeals: procedure 

115. Section 31B(1) removes the requirement for an appeal to the Land Court to be by ‘stated 
case’ where it occurs in the Act.  This allows for a simplified appeal process to the Land Court.  
Subsection (2) allows, but does not require, the Commission to be party to any appeal to, or 
proceedings before, the Land Court under the 1993 Act. 

PART 5 – GENERAL AND MISCELLANEOUS 

Section 32: Pre-consolidation modifications of enactments relating to crofting  

116. This section of the Bill allows the Scottish Ministers to make an order modifying 
enactments relating to crofting, which they consider to facilitate, or are desirable for, 
consolidation of the law on crofting.  Subsection (2) forbids the Scottish Ministers from making 
such an order unless a consolidation Bill has been introduced to the Scottish Parliament.  
Subsection (3) will result in the order modifying enactments coming into force immediately 
before the commencement of a consolidation Act resulting from such a Bill. 

Section 33: Subordinate legislation  

117. This section of the Bill sets out the procedures by which the Scottish Ministers will be 
able to exercise powers that the Bill gives them to make subordinate legislation.  All regulations, 
rules and orders will be made by statutory instrument.  Subsection (4A) sets out the procedure 
that must be followed before an order under section 32(1) may be laid before the Scottish 
Parliament.  

Section 34: Ancillary provision  

118. This section of the Bill enables the Scottish Ministers to make incidental, supplementary 
and consequential provision by order if they consider it to be appropriate for the purposes of the 
Bill or to be in consequence of, or for giving full effect to, any provision of the Bill.  Subsection 
(2) allows for such an order to modify any enactment, including the Bill itself.  

Section 35: Minor and consequential amendments and repeals 

119. This section gives effect to schedule 2 of the Bill.  Schedule 2 contains minor and 
consequential amendments and repeals of other legislation. 

Section 36: Interpretation  

120. This section defines a number of expressions as they are used in the Bill. 

Section 37: Short title, commencement and Crown application 

121. This section provides for the Bill to come into effect on a day or days appointed by order 
by the Scottish Ministers. 
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SCHEDULE 1 – THE CROFTING COMMISSION 

122. Schedule 1 is introduced by section 1(3) of the Bill and replaces the existing schedule 1 
to the 1993 Act. 

123. Paragraph 1 of new schedule 1 to the 1993 Act establishes the status of the Crofting 
Commission.  The Commission will be a corporate body.  Sub-paragraph (3) states that the 
Commission’s members and employees are not to be regarded as civil servants; however, 
paragraph 10(2) enables the Scottish Ministers to continue to supply staff to the Commission and 
such staff continue to be civil servants.  

124. Paragraph 2 outlines the general powers of the Commission.  Sub-paragraph (1) enables 
the Commission to do anything it considers necessary or expedient to enable it to effectively 
carry out its functions.   Sub-paragraph (2)(d) gives the Commission the power to charge in 
respect of its functions and the Scottish Ministers the power to determine the appropriate level of 
fees.  

125. Paragraph 3 outlines the proposed membership of the Commission.  Sub-paragraph (1) 
indicates that there are to be a maximum of nine members, of whom no fewer than two should be 
persons appointed by the Scottish Ministers and no more than six should be elected members.  
There will therefore be two types of members: “elected members” and “appointed members”.  
The Scottish Ministers are also to select one of the members (appointed or elected) of the 
Commission to be the convener although they may delegate this function to the Commission.  
The majority of the Commission are to be elected members unless such a majority cannot be 
maintained.  This could occur if an elected member resigns or is removed from office and there 
are no other candidates available from the Commission elections (who originally polled too few 
votes to become a member of the Commission) to fill this role.   Sub-paragraph (4) allows the 
Scottish Ministers to vary the number of members, elected members and appointed members by 
order but any order must ensure the elected members are always in the majority.   

126. Paragraph 4 sets out the eligibility requirements for appointed members of the 
Commission.  Each appointed member would need to have a knowledge of crofting and have no 
financial interest which could prejudice their role as a member.  In addition, if none of the 
elected members speaks the Gaelic language, then at least one appointed members must speak 
the Gaelic language.  Sub-paragraph (3) lists different types of interests which would not be 
considered interests that might prejudice the ability of an appointed member to carry out their 
functions.  

127. Paragraph 5 enables the Scottish Ministers to determine the terms and conditions of 
appointment of an appointed member.    

128. Paragraph 6 allows for members of the Commission to resign from office at any time 
provided they do so in writing to the Scottish Ministers.  Sub-paragraph (2) allows a person who 
is no longer a member of the Commission to be re-appointed at a later date provided they were 
not removed from office by the Scottish Ministers. Sub-paragraph (3) allows the Scottish 
Ministers to appoint a replacement member of the Commission where an elected member resigns 
or otherwise ceases to be a member of the Commission (other than being removed from the 

1092



These documents relate to the Crofting Reform (Scotland) Bill as amended at Stage 2  
(SP Bill 35A) 

 

 27  

Commission) and is not replaced by another candidate from the elections as outlined in sub-
paragraph (4).    

129. Paragraph 7 enables the Scottish Ministers to make regulations governing the elections of 
members of the Commission.  Under sub-paragraph (2), such regulations may include provision 
for the voting system to be used during these elections and their frequency and timings.  They 
will make provision for the conduct of elections and the constituencies in which an election 
would be held.  The regulations will enable the Scottish Ministers to create offences relating to 
such elections and will determine who will be eligible to vote during elections. They will also 
provide for the appointment of a returning officer to oversee the running of the elections and will 
determine that officer’s functions; fees and expenses; and tenure and vacation of office.  The 
regulations will determine who may and may not stand for elections, including by reference to a 
person’s age.  The number of members returned from each constituency will be decided.  Where 
there is a vacancy on the Commission, the regulations will outline the circumstances in which a 
person, who has polled fewer votes during an election than the person vacating membership of 
the Commission, might fill the vacancy. A person is entitled to stand for election as a member of 
the Commission provided that the person is aged sixteen or older and has been nominated by a 
person eligible to vote.  The schedule also provides that persons able to vote includes a spouse, 
civil partner or cohabitant of a crofter who is eligible to vote.  Finally, the Scottish Ministers 
must consult with appropriate persons or bodies on boundaries of constituencies and the persons 
eligible to vote prior to making the regulations. 

130. Paragraph 8 requires the Scottish Ministers to determine the rate of remuneration and 
allowances for members and to pay such remuneration and allowances.  It also allows the 
Scottish Ministers to make arrangements for the payment of pensions, allowances and gratuities 
to current and former members of the Commission. 

131. Paragraph 9 sets out the circumstances in which the Scottish Ministers may remove a 
member from office.  This requires Ministers to give notice to the member in writing if they are 
satisfied that the member: is insolvent; has been convicted of a criminal offence which results in 
imprisonment for 3 months of more; is incapacitated by physical illness or mental disorder; has 
been absent from meetings of the Commission for 6 months or more without the convener’s 
permission; or is otherwise deemed unable or unfit to exercise their functions as a member.  Sub-
paragraph (2) sets out the circumstances in which a member will be considered insolvent.  Where 
there is a vacancy in the Commission as a result of an elected member being removed from 
office, the regulations will outline the circumstances in which a person, who has polled fewer 
votes during an election than the person vacating membership of the Commission, might fill the 
vacancy. 

132.   Paragraph 10 sets out the arrangements for the appointment of the chief executive and 
staff of the Commission.  Sub-paragraph (1) requires the Scottish Ministers to consult with the 
convener of the Commission before appointing a chief executive.  As is currently the case under 
the 1993 Act, under sub-paragraph (2) the Scottish Ministers will continue to be able to provide 
staff to the Commission and such staff will remain civil servants. Sub-paragraph (3) also 
provides the Commission with the ability to appoint its own employees, which will provide it 
with flexibility in the long term to meet staffing requirements.  Sub-paragraphs (4) to (6) provide 
the Scottish Ministers with the ability to make directions to the Commission (which must be 
complied with) in relation to the number of employees who may be appointed and their terms 
and conditions of employment.  Sub-paragraph (7) provides the Commission with the power to 
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pay, or make arrangements for the payment of, such pensions, allowances and gratuities as the 
Commission determines.  This is subject to the approval of the Scottish Ministers. 

133. Paragraph 11 provides for the quorum of the Commission to be five and, provided there 
are three or more elected members, it must include no fewer than three elected members, 
ensuring that crofters are always in the majority when a decision is being taken by the 
Commission.  There will always be at least three elected members unless more than three 
members have been replaced due to resignation or through removal from office. 

134. Paragraph 12 sets out requirements for the Commission to establish committees, 
including an audit committee and such other committees as they consider appropriate.  Sub-
paragraph (3) allows the Commission to appoint members to their committees but does not 
require these persons to be members of the Commission.  Sub-paragraph (4) qualifies this by 
preventing any committee from consisting solely of non-members of the Commission.  

135. Paragraph 13 sets out the procedure of the Commission and its committees.  Sub-
paragraph (1) allows for the Commission to determine its own procedure and the procedure of its 
committees.  Sub-paragraphs (2) and (3) require the convener of the Commission to chair 
meetings or to appoint another member to act as chair where they are unavailable.  Sub-
paragraph (6) enables the Commission, or committees of the Commission, to continue with their 
proceedings even where a vacancy arises on the Commission or committee or where there has 
been a defect in the appointment of a member. 

136. Paragraph 14 deals with member interests, with sub-paragraph (1) requiring a member of 
the Commission or a person with a direct or indirect interest in any matter being considered at a 
meeting of the Commission to disclose their interests.  Sub-paragraph (3) prevents a person who 
has declared an interest from taking part in any deliberation or decision on a matter in which they 
have an interest. 

137. Paragraph 15 will allow the Commission to delegate its functions.  Sub-paragraph (1) 
provides for the Commission to delegate its functions to: any of its members; any of its 
committees; their chief executive; any person whose services are provided to them by the 
Scottish Ministers; and any of their employees.  The Commission will have the ability to 
determine the type of functions it can delegate and the extent to which these functions can be 
carried out on its behalf.  Sub-paragraph (2) specifies that the Commission continue to have 
responsibility for the exercise of their functions even after a function has been delegated. 

138. Paragraph 16 enables the Commission to appoint a panel of local assessors to assist them 
in the local execution of their functions.  The Commission are required, prior to appointing 
assessors, to publish information on the methods to be used for the appointment of assessors and 
their role, and to provide information relating to this to crofting communities and to keep these 
matters under review.  Assessors are required to be resident in the crofting counties or in the new 
areas to crofting, and sub-paragraph (3) enables the Commission to pay them for any expenses or 
loss of earnings resulting from their role.  

139. Paragraph 17 requires the Commission to have its main office in the crofting counties.  
The Commission’s determination of the location of its premises must be approved by the 
Scottish Ministers. 
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140. Paragraph 18 sets out proposed financial arrangements for the Commission. Sub-
paragraph (1) enables the Scottish Ministers to pay grants or make loans to the Commission.  
This allows the Scottish Ministers to provide the Commission with grant-in-aid. Sub-paragraph 
(2) enables the Scottish Ministers to determine the terms and conditions of such loans and grants 
and sub-paragraph (3) allows Ministers to vary these terms and conditions.   

141. Paragraph 19 requires the Commission to prepare accounts.  Sub-paragraph (1) requires 
the Commission to keep a proper set of accounting records and prepare a statement of accounts 
each year.  This statement of accounts must be sent to the Scottish Ministers on a specified date 
as directed. Sub-paragraph (5) requires the Commission to make audited accounts available for 
public inspection. 

142. Paragraph 20 requires the Commission to provide the Scottish Ministers with information 
on the exercise or proposed exercise of their functions as required. 

143. Paragraph 21 enables the Scottish Ministers to transfer property, rights and liabilities to 
the Commission where it is considered expedient to do so. 

SCHEDULE 1A – PERSONS RESPONSIBLE FOR APPLICATIONS FOR 
REGISTRATION 

144. Schedule 1A provides two tables. Table 1 defines the person responsible, in relation to 
each regulatory trigger event in section 4(3), for an application for the first registration of an 
unregistered croft.  Table 2 defines the person responsible, in relation to each regulatory trigger 
event in section 5(3), for an application to amend the registration details of a registered croft. 

SCHEDULE 1B – APPLICATION OF ACT TO COMMON GRAZINGS 

145. Schedule 1B is introduced by section 19D of the Bill.  It applies sections 7 – 17 of the 
Bill in relation to common grazings as they apply in relation to crofts, subject to certain 
modifications.  Sections 7 – 17 of the Bill make certain provisions on the registration of crofts.   

SCHEDULE 2 – MINOR AND CONSEQUENTIAL MODIFICATIONS 

146. Schedule 2 makes minor and consequential amendments to the Small Landholders 
(Scotland) Act 1911; the Succession (Scotland) Act 1964; the Crofters (Scotland) Act 1993; and 
the Ethical Standards in Public Life etc. (Scotland) Act 2000.   

147. Schedule 2 makes particular provision in relation to the transfer of responsibility for 
small landholdings.  It extends the Commission’s regulatory powers for small landholdings in 
the crofting counties to include any areas designated by order as new crofting areas.  Also, small 
landholdings in Scotland have previously been regulated by the Scottish Ministers as the 
successor to the Board of Agriculture, with the most frequent regulatory action being in relation 
to vacant holdings, and similar to decrofting procedures.  Schedule 2 to the Bill amends the 
Small Landholders (Scotland) Act 1911 to extend the powers of the Commission in the crofting 
counties to include any areas designated by order, to regulate vacant holdings; regulate 
construction of additional dwellings; regulate merger and amalgamation of holdings; and suggest 
model forms of agreements.  Where two or more landhold units have been amalgamated, or a 
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landhold unit joined with a larger unit the resultant holding is deemed to be a larger agricultural 
unit, currently this would render them ineligible for conversion to crofts, however the Bill makes 
provision for the acceptance of applications even if a landhold holding is comprised within a 
larger agricultural unit. 

148. Schedule 2 amends section 16 of the Succession (Scotland) Act 1964 so that the 
Commission’s consent is no longer required to the transfer of the tenancy of a croft on the 
intestacy of a deceased crofter.  It also repeals section 16A of that Act , which makes provision 
about obtaining Commission consent to such a transfer.  It also extends the period within which a 
tenancy may be transferred under section 16 following the death of the crofter from 12 to 24 
months. 

149. Schedule 2 makes various consequential changes to the Crofters (Scotland) Act 1993 in 
relation to all Parts of this Bill. 
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CROFTING REFORM (SCOTLAND) BILL 
 

—————————— 
  

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

 
 
Purpose 

1. This Memorandum has been prepared by the Scottish Government to assist the Scottish 
Parliament in its consideration of the Crofting Reform (Scotland) Bill following Stage 2.  This 
Memorandum describes provisions in the Bill conferring power to make subordinate legislation 
that were either introduced to the Bill or amended at Stage 2.  The Memorandum supplements 
the Delegated Powers Memorandum on the Bill as introduced. 

2. The contents of this memorandum are entirely the responsibility of the Scottish 
Government and have not been endorsed by the Scottish Parliament.  

3. In deciding whether to propose negative or affirmative resolution procedure, the Scottish 
Government gives careful consideration to the degree of parliamentary scrutiny that is felt to be 
required, balancing the need for appropriate level of scrutiny with the need to avoid using up 
parliamentary time unnecessarily.  

4. During the Stage 2 proceedings, new delegated powers were introduced and some were 
modified and removed. Some of these changes give Parliament a greater role in scrutinising 
some of the subordinate legislation made under the Bill and respond positively to the comments 
made by the Parliamentary Committees that scrutinised the Bill. Outlined below are descriptions 
of the relevant powers that have been added or modified and explanations provided as to why 
these changes have been made. 

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 
INTRODUCED OR AMENDED AT STAGE 2 

PART 2 – THE CROFTING REGISTER 

Section 4(4) – power to vary the steps that will require first registration of a croft on the 
Crofting Register 

5. Section 4 outlines the steps that will require a croft to be registered on the new Crofting 
Register.  Section 4(4) provides the Scottish Ministers with the power to add a step, modify the 
description of a step, or remove a step, which would require first registration of a croft on the 
Crofting Register. 
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6. Section 4(4) was amended at Stage 2 to provide that the Scottish Ministers can not use 
this power to add the transfer of ownership of any land on which the croft is situated as a step 
which requires first registration of an unregistered croft, except in the case of an owner-occupied 
croft. 

Section 4(4A) – power to vary the list of persons responsible for making an application for 
registration 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

7. Section 4 outlines the steps that will require a croft to be registered on the new Crofting 
Register.  Section 4(4) provides the Scottish Ministers with the power to add a step, modify the 
description of a step, or remove a step, which would require registration on the Crofting 
Register. 

8. A new subsection (4A) was inserted at Stage 2 after subsection (4).  The new subsection 
provides that when the Scottish Ministers exercise the power in section 4(4), they may modify 
table 1 in Schedule 1A (also inserted at Stage 2).  That table lists the persons responsible for 
applications for registration in relation to each of the trigger events in section 4(3).  Section 
4(4A) allows the Scottish Ministers, by order, to modify the table so as to add a step to, modify 
the description of a step in or remove a step from column 1 of the table, and to add a person to, 
modify the description of a person mentioned in or remove a person from column 2 of that table. 

Reason for taking power 
9. Table 1 in Schedule 1A lists those who are responsible for submitting an application for 
first registration in relation to each trigger event in section 4(3).  It is therefore considered 
necessary that when the power in section 4(4) is exercised to modify those steps, that table is 
also modified.   

Reason for choice of procedure 

10. Orders made under section 4(4) are subject to negative resolution procedure.  As the 
power in section 4(4A) is exercisable at the same time as the power in section 4(4) and for 
related purposes, it is considered appropriate that it is subject to the same procedure. 
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Section 4(4B) – power to make provision about when ownership is to be treated as 
transferred for the purposes of triggering the need to register a croft in the Crofting 
Register 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

11. Section 4 was amended at Stage 2 to remove subsection (1)(b)(i), which required the 
registration of any unregistered croft when the ownership of the land on which the croft was 
situated was transferred.  Section 4 was also amended to insert a new subsection (1)(aa)(i), which 
requires the registration of an owner-occupied croft on the transfer of ownership of that croft. 

12. Subsection (4B) was inserted at Stage 2 and allows the Scottish Ministers to make 
provision, by regulations, about when ownership is to be treated as transferred for the purposes 
of subsections (1)(aa)(i) and (1)(b)(i).  (It is intended to remove the reference to subsection 
(1)(b)(i) at Stage 3.) 

13. This power is essentially the same power as was contained in section 6(8) of the Bill on 
introduction, which was removed at Stage 2. 

Reason for taking the power 

14. There are many different stages associated with the transfer of ownership of land and this 
provision affords Ministers the flexibility to determine the stage at which registration is to be 
required on the Crofting Register.  It also provides flexibility in the event of any changes in 
conveyancing practice that might take place in future. 

Reason for choice of procedure 

15. This power concerns a point of procedure relating to the operation of the Crofting 
Register and therefore it is considered appropriate that negative resolution procedure be applied. 

Section 5(4) – power to vary the list of persons responsible for making an application for 
registration 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

16. Section 5 outlines the steps that will require the Crofting Register to be updated to reflect 
regulatory decisions that change the extent or interests in a croft.  Section 5(3) provides the 
Scottish Ministers with the power to add a step, modify the description of a step or remove a 
step, which would require the Crofting Register to be updated.   
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17. A new subsection (4) was inserted at Stage 2 after subsection (3).  The new subsection 
provides that when the Scottish Ministers exercise the power in section 5(3), they may modify 
table 2 in Schedule 1A (also inserted at Stage 2).  That table lists the persons responsible for 
applications for registration in relation to each of the trigger events in section 5(2).  Section 5(4) 
allows the Scottish Ministers, by order, to modify the table so as to add a step to, modify the 
description of a step in or remove a step from column 1 of the table, and to add a person to, 
modify the description of a person mentioned in or remove a person from column 2 of that table.   

Reason for taking power 

18. Table 2 in Schedule 1A lists those who are responsible for submitting an application for 
registration in relation to each trigger event in section 5(2).  It is therefore considered necessary 
that when the power in section 5(3) is exercised to modify those steps, that table is also modified. 

Reason for choice of procedure 

19. Orders made under section 5(3) are subject to negative resolution procedure.  As the 
power in section 5(4) is exercisable at the same time as the power in section 5(3) and for related 
purposes, it is considered appropriate that it is subject to the same procedure. 

Section 5(5) – power to make provision about when ownership is to be treated as 
transferred for the purposes of triggering the need to register events in relation to 
registered crofts 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 
20. Section 5(5) was inserted at Stage 2 and allows the Scottish Ministers to make provision, 
by regulations, about when ownership is to be treated as transferred for the purposes of 
subsection (1)(a) of section 5. 

21. This power is essentially the same power as was contained in section 6(8) of the Bill on 
introduction, which was removed at Stage 2. 

Reason for taking the power 

22. There are many different stages associated with the transfer of ownership of land and this 
provision affords Ministers the flexibility to determine the stage at which registration is to be 
required on the Crofting Register.  It also provides flexibility in the event of any changes in 
conveyancing practice that might take place in future. 

Reason for choice of procedure 

23. This power concerns a point of procedure relating to the operation of the Crofting 
Register and therefore it is considered appropriate that negative resolution procedure be applied. 
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Section 6(8) – power to make provision about when ownership is to be treated as 
transferred for the purpose of applying to register on the Crofting Register 

24. Section 6(8) provided the Scottish Ministers with a power to make provision in 
regulations about when ownership of land on which a croft is situated was to be treated as 
transferred for the purposes of subsection (2)(b) and (3)(a) of section 6.  Those subsections 
provided that an application for registration was to be submitted as soon as reasonably 
practicable after the transfer of ownership of the land. 

25. Both of those subsections were removed from the Bill at Stage 2.  The power to make 
provision about when ownership is to be treated as transferred has therefore also been removed 
from section 6.  Similar provision is now made in sections 4(4B) and 5(5). 

Section 10(5) – power to add to the matters to be included in a registration schedule 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

26. Section 10(2) lists the information that the Keeper must enter on the registration schedule 
of a croft.   

27. Section 10(5) was inserted at Stage 2 and allows the Scottish Ministers, by order, to 
modify section 10(2) to add to the matters mentioned there any other matters they consider 
should be included in the registration schedule. 

Reason for taking power 

28. This power was considered necessary to enable additional information to be added in the 
future to the registration schedule of crofts. 

Reason for choice of procedure 

29. This amendment relates to points of procedure on the operation of the Crofting Register 
and, therefore, it is considered appropriate that negative resolution procedure be applied. 

Section 15(5) – Indemnity in respect of loss 

30. Section 15(5) was removed at Stage 2.  It provided the Scottish Ministers with a power, 
by order, to prescribe circumstances in which there was to be no entitlement to indemnity under 
section 15 of the Bill.   The circumstances in which indemnity is to be available in relation to the 
Crofting Register are now all set out on the face of the Bill. 
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Section 16(1) – power to make rules for the Crofting Register 

Power conferred on:  Scottish Ministers 
Power exercisable by: Rules made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

31. Section 16(1) sets out the arrangements for the Scottish Ministers to make rules, after 
consultation with the Keeper and the Crofting Commission, in relation to the Crofting Register. 

32. Section 16(1) was amended at Stage 2.  Section 16(1)(a) was amended to provide that the 
power to make rules regulating the making up and keeping of the Register may include the form 
and manner in which the Register is to be made available to the public. 

33. Section 16(1)(ba) was inserted to provide that the power to make rules includes the power 
to prescribe the form of application for registration.   

Reason for taking power 

34. This section was amended to ensure that provision could be made about the form and 
manner in which the Register is to be made available to the public and to allow Ministers to 
prescribe the form in which an application for registration is to be made. 

Reason for choice of procedure 

35. Rules under section 16(1) are subject to negative resolution procedure, which is 
considered appropriate as they concern the administration and mechanics of operating the 
Crofting Register. 

Section 16(2) – power to prescribe fees  

36. Section 16(2) provides a power for the Scottish Ministers to make an order prescribing 
the fees to be paid for registration and for the Keeper of the Registers of Scotland to provide 
searches, reports, certificates or other documents, or copies of documents, or of information from 
the Crofting Register. 

37. A new subsection (3) was inserted after subsection (2) at Stage 2.  It does not contain a 
new enabling power but it does contain provision about the exercise of the power in subsection 
(2). 

38. Subsection (3) provides that an Order made under subsection (2) may include provision 
about the circumstances in which an applicant for first registration is to be entitled to a reduction 
in the fee payable.  This will, for example, enable a reduction to be offered in the registration fee 
for community group applications made on a voluntary basis. 

1102



This document relates to the Crofting Reform (Scotland) Bill as amended at Stage 2 
(SP Bill 35A)  

 
 

 7  

Section 19B(4) – power to make provision about when ownership is to be treated as 
transferred for the purposes of triggering the need to register events in relation to 
registered common grazings 

Power conferred on:  Scottish Ministers   
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament   

Provision 

39. Section 19B was inserted at Stage 2, as part of the set of amendments providing for the 
registration of common grazings on the Crofting Register.  This section makes provision about 
the steps which must be registered in relation to registered common grazings, and is similar to 
section 5 in relation to crofts. 

40. Section 19B(1)(a) requires the transfer of the ownership of the land on which a registered 
common grazing is situated to be registered.  Section 19B(4) allows the Scottish Ministers to 
make provision, by regulations, about when ownership is to be treated as transferred for the 
purposes of subsection (1)(a). 

Reason for taking the power 

41. There are many different stages associated with the transfer of ownership of land and this 
provision affords Ministers the flexibility to determine the stage at which registration is to be 
required on the Crofting Register.  It also provides flexibility in the event of any changes in 
conveyancing practice that might take place in future. 

Reason for choice of procedure 

42. This power concerns a point of procedure relating to the operation of the Crofting 
Register and therefore it is considered appropriate that negative resolution procedure be applied. 

Section 19B(5) – power to vary the steps that will require to be registered in relation to a 
registered common grazings 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

43. Subsection (2) of section 19B lists the steps which must be registered in relation to a 
registered common grazing.  Subsection (5) gives the Scottish Ministers the power, by order, to 
modify subsection (2) so as to add a step, modify a step or remove a step. 

Reason for taking power 

44. As the Crofting Register becomes more established, it may become evident that the 
events which require the Register to be updated require amendment and this power would give 
the Scottish Ministers the flexibility to be able to add, amend or remove events. 
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Reason for choice of procedure 

45. This power concerns a point of procedure relating to the operation of the Crofting 
Register and therefore it is considered appropriate that negative resolution procedure be applied. 

Section 19I(12) – exercise of power in section 10(5) to add to the matters to be included in a 
registration schedule in relation to land held runrig 

Power conferred on:  Scottish Ministers 
Power exercisable by: Orders and rules made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

46. Section 19I was inserted at Stage 2 and makes provision for the registration of land held 
runrig.  Section 19I(12) provides that sections 7 to 17 of the Bill apply in relation to land held 
runrig as they apply in relation to common grazings.  Paragraph 4 of Schedule 1B (also inserted 
at Stage 2) applies section 10 of the Bill in relation to common grazings.   

47. This means that the power in section 10(5) to modify section 10(2) is exercisable in 
relation to land held runrig.  Section 10(5) was inserted at Stage 2 and allows the Scottish 
Ministers, by order, to modify section 10(2) to add to the matters mentioned there any other 
matters they consider should be included in the registration schedule. 

Reason for taking power 

48. This power was considered necessary to enable additional information to be added in the 
future to the registration schedule of land held runrig. 

Reason for choice of procedure 

49. This power concerns points of procedure relating to the operation of the Crofting Register 
and therefore it is considered appropriate that negative resolution procedure be applied. 

Section 19I(12) – exercise of power in section 11(6) to prescribe the form that any notice of 
first registration must take in relation to land held runrig 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

50. Section 19I was inserted at Stage 2 and makes provision for the registration of land held 
runrig.  Section 19I(12) provides that sections 7 to 17 of the Bill apply in relation to land held 
runrig as they apply in relation to common grazings.  Paragraph 5 of Schedule 1B (also inserted 
at Stage 2) applies section 11 of the Bill in relation to common grazings.   
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51. This means that the power in section 11(6) (as read with section 11(7)) to prescribe the 
form that any notice of first registration must take is exercisable in relation to land held runrig.   

Reason for taking power 

52. This power was considered necessary to enable the form of notice of first registration of 
land held runrig to be prescribed. 

Reason for choice of procedure 

53. The power in section 11(6) is subject to negative resolution procedure as it concerns a 
point of procedure relating to the Crofting Register. 

Section 19I(12) – exercise of power in section 16(1) to make rules for the Crofting Register 
in relation to land held runrig 

Power conferred on:  Scottish Ministers 
Power exercisable by: Rules made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

54. Section 19I was inserted at Stage 2 and makes provision for the registration of land held 
runrig.  Section 19I(12) provides that sections 7 to 17 of the Bill apply in relation to land held 
runrig as they apply in relation to common grazings.  Paragraph 12 of Schedule 1B (also inserted 
at Stage 2) applies section 16 of the Bill in relation to common grazings.   

55. This means that the power in section 16(1) to make rules in relation to the Crofting 
Register is exercisable in relation to land held runrig.   

Reason for taking power 

56. As the Bill has been amended at Stage 2 to enable land held runrig to be registered, it is 
necessary that the power in section 16(1) to make rules for the Crofting Register can be 
exercised in relation to the registration of land held runrig. 

Reason for choice of procedure 

57. The power in section 16(1) is subject to negative resolution procedure as it concerns the 
administration and mechanics of operating the Crofting Register. 
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Section 19I(12) – exercise of power in section 16(2) to prescribe fees payable in respect of 
the Crofting Register in relation to land held runrig 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

58. Section 19I was inserted at Stage 2 and makes provision for the registration of land held 
runrig.  Section 19I(12) provides that sections 7 to 17 of the Bill apply in relation to land held 
runrig as they apply in relation to common grazings.  Paragraph 12 of Schedule 1B (also inserted 
at Stage 2) applies section 16 of the Bill in relation to common grazings.   

59. This means that the power in section 16(2) to make prescribe the fees payable in relation 
to the Crofting Register is exercisable in relation to the registration of land held runrig.   

Reason for taking power 

60. As the Bill has been amended at Stage 2 to enable land held runrig to be registered, it is 
necessary that the power in section 16(2) to prescribe fees for the Crofting Register can be 
exercised in relation to the registration of land held runrig. 

Reason for choice of procedure 

61. The power in section 16(2) is subject to negative resolution procedure as it is very limited 
in scope since it relates only to fee-setting. 

Section 19I(15) – power to vary the steps that will require to be registered in relation to 
registered land held runrig 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

62. Section 19I makes provision for the registration of land held runrig.  Subsection (5) lists 
the steps which must be registered in relation to registered land held runrig.  Subsection (15) 
gives the Scottish Ministers the power, by order, to modify subsection (5) so as to add a step, 
modify a step or remove a step. 

Reason for taking power 

63. As the Crofting Register becomes more established, it may become evident that the 
events which require the Register to be updated require amendment and this power would give 
the Scottish Ministers the flexibility to be able to add, amend or remove events. 
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Reason for choice of procedure 

64. This power concerns a point of procedure relating to the operation of the Crofting 
Register and therefore it is considered appropriate that negative resolution procedure be applied. 

PART 5 – GENERAL AND MISCELLANEOUS 

Section 32(1) – power to make modifications of enactments relating to crofting, or 
otherwise in connection with, the consolidation of law on crofting. 

65. Section 32(1) is a provision that enables the Scottish Ministers to modify crofting law, by 
order, to facilitate the consolidation of the law on crofting.  The procedure for this power was 
amended at Stage 2 to provide for what is commonly referred to as the “super-affirmative” 
procedure.  This will require the Scottish Ministers to lay a copy of the proposed draft order and 
a statement of their reasons for proposing to make the draft order at least 60 days before laying 
the order. At least 30 of the 60 days must be sitting days.  The Scottish Ministers must also 
publicise the proposed draft order in such a manner as they consider appropriate and have regard 
to any representations about the proposed draft order, any resolution of the Scottish Parliament 
about the proposed draft order and any report by a committee of the Scottish Parliament about 
the proposed draft order that might be made during that period. 

SCHEDULE 1 – THE CROFTING COMMISSION 

Schedule 1, paragraph 7(1) – power to make provisions for the election of members to the 
Commission 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

Provision 

66. This provision gives the Scottish Ministers the power to make regulations associated with 
the election of members to the Crofting Commission.  

67. Paragraph 7(2) lists matters about which regulations made under paragraph 7(1) may 
make provision.  Paragraph 7(2) was amended at Stage 2 to provide that regulations under 
paragraph 7(1) may make provision about offences relating to such elections. 

68. A new sub-paragraph was also inserted after paragraph 7(2) at Stage 2 which requires the 
Scottish Ministers to consult on the constituency boundaries and persons eligible to vote before 
making regulations under paragraph 7(1). 

Reason for taking power 

69. Paragraph 7(2) was amended in order to allow the Scottish Ministers to prescribe 
offences in relation to elections in order to support a fair and transparent election process. 
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Reason for choice of procedure 

70. The power in paragraph 7(1) is subject to affirmative procedure, which is considered 
appropriate for provision made under that paragraph in relation to elections, including the 
creation of offences. 

SCHEDULE 1B – APPLICATION OF ACT TO COMMON GRAZINGS 

Schedule 1B, paragraph 4 – exercise of power in section 10(5) to add to the matters to be 
included in a registration schedule in relation to common grazings 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

71. Schedule 1B was inserted at Stage 2 and is introduced by section 19D.  It applies sections 
of the Bill which apply to the registration of crofts to the registration of common grazings.  
Paragraph 4 applies section 10 of the Bill to a common grazing with various modifications.   

72. This means that the power in section 10(5) to modify section 10(2) is exercisable in 
relation to common grazings.  Section 10(5) was inserted at Stage 2 and allows the Scottish 
Ministers, by order, to modify section 10(2) to add to the matters mentioned there any other 
matters they consider should be included in the registration schedule. 

Reason for taking power 

73. The power provided in section 10(5) is necessary to enable additional information to be 
added in the future to the registration schedule for common grazings. 

Reason for choice of procedure 
74. This amendment relates to points of procedure on the operation of the Crofting Register 
and, therefore, it is considered appropriate that negative resolution procedure be applied. 

Schedule 1B, paragraph 5 – exercise of power in section 11(6) to prescribe the form that 
any notice of first registration must take in relation to common grazings 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

75. Paragraph 5 of Schedule 1B applies section 11 of the Bill in relation to common grazings.  
This means that the power in section 11(6) (as read with section 11(7)) to prescribe the form that 
any notice of first registration must take is exercisable in relation to common grazings.   
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Reason for taking power 

76. This power was considered necessary to enable the form of notice of first registration of 
common grazings to be prescribed. 

Reason for choice of procedure 

77. The power in section 11(6) is subject to negative resolution procedure as it concerns a 
point of procedure relating to the Crofting Register. 

Schedule 1B, paragraph 12 – exercise of power in section 16(1) to make rules for the 
Crofting Register in relation to common grazings 

Power conferred on:  Scottish Ministers 
Power exercisable by: Rules made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

78. Paragraph 12 of Schedule 1B applies section 16 of the Bill in relation to common 
grazings.  This means that the power in section 16(1) to make rules in relation to the Crofting 
Register is exercisable in relation to common grazings.   

Reason for taking power 

79. As the Bill has been amended at Stage 2 to enable common grazings to be registered, it is 
necessary that the power in section 16(1) to make rules for the Crofting Register can be 
exercised in relation to the registration of common grazings. 

Reason for choice of procedure 

80. The power in section 16(1) is subject to negative resolution procedure as it concerns the 
administration and mechanics of operating the Crofting Register. 

Schedule 1B, paragraph 12 – exercise of power in section 16(2) to prescribe fees payable in 
respect of the Crofting Register in relation to common grazings 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

Provision 

81. Paragraph 12 of Schedule 1B applies section 16 of the Bill in relation to common 
grazings.  This means that the power in section 16(2) to make prescribe the fees payable in 
relation to the Crofting Register is exercisable in relation to the registration of common grazings.   
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Reason for taking power 

82. As the Bill has been amended at Stage 2 to enable common grazings to be registered, it is 
necessary that the power in section 16(2) to prescribe fees for the Crofting Register can be 
exercised in relation to the registration of common grazings. 

Reason for choice of procedure 

83. The power in section 16(2) is subject to negative resolution procedure as it is very limited 
in scope since it relates only to fee-setting. 
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Subordinate Legislation Committee 
 

40th Report, 2010 (Session 3) 
 

Report on Crofting Reform (Scotland) Bill as amended at Stage 2 
 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION 

1. At its meetings on 22 and 29 June 2010, the Subordinate Legislation 
Committee considered the delegated powers provisions in the Crofting Reform 
(Scotland) Bill as amended at Stage 2.  The Committee submits this report to the 
Parliament under Rule 9.7.9 of Standing Orders. 

2. The Scottish Government provided the Parliament with a supplementary 
memorandum on the delegated powers provisions in the Bill (“the supplementary 
DPM”)1.  

Delegated Powers Provisions 

3. The Committee considered the supplementary DPM and other delegated 
powers in the Bill and is content with the powers contained in sections: 4(4), (4A),  
and (4B), 5(4) and (5), 6(8), 10(5), 16(2),  19B(4) and (5), 19I(12) and (15), and 
schedule 1B, paragraphs (4), (5) and (12).   

4. Correspondence between the Committee and the Scottish Government is 
reproduced in the Annexe. 

Schedule 1 paragraph 7(1) – power to make provisions for the election of 
members to the Commission 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by statutory instrument 
Parliamentary procedure: Affirmative procedure 

5. Paragraph 7(1) of schedule 1 provides that the Scottish Ministers may, by 
regulations, make provision for or in connection with the elections of persons as 
                                            
1 Supplementary Delegated Powers Memorandum 
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members of the Commission.  Paragraph 7(2) was amended at Stage 2 to provide 
that regulations under paragraph 7(1) may make provision about offences relating 
to such elections in response to comments from the Committee that express 
power was required if it was intended that Ministers could create new criminal 
offences in the regulations.  While there is now express provision permitting the 
creation of offences in the regulations, there is no restriction set out in the Bill on 
the maximum penalties which may be imposed on conviction. The Committee 
considers that this is properly a matter for determination by the Parliament. It 
therefore asked the Scottish Government whether it would specify the maximum 
penalty in the Bill.  By letter to the Committee dated 23 June 2010, the Scottish 
Government has confirmed that the Government intends to bring forward an 
amendment at Stage 3 that provides for the maximum penalty which may be 
imposed in relation to offences created through regulations made under paragraph 
7(1) of schedule 1.  The Government intends to provide that the maximum penalty 
for any offences created in such regulations is that they may not be punishable on 
indictment with imprisonment for a term exceeding 2 years or on summary 
conviction with imprisonment for a term exceeding 12 months or a fine exceeding 
level 5 on the standard scale.  Where an offence is triable either way, the 
maximum fine will be the statutory maximum.   These maximum penalties are in 
line with the maximum penalties imposed in respect of offences under the 
Representation of the People Act 1983, as amended. 

6. The Committee notes the amendment brought forward by the Scottish 
Government to provide that regulations under paragraph 7(1) of schedule 1 
may make provision about offences relating to the election of members to 
the Commission.  The Committee notes that the Scottish Government 
intends to bring forward an amendment at Stage 3 to specify the maximum 
penalties in respect of offences created by regulations made under 
paragraph 7(1).  Subject to the maximum penalty being set out in primary 
legislation, the Committee is content with this power. 

Section 2(2) – power to confer functions on, remove functions from or 
otherwise modify functions of the Crofting Commission 

7. Section 2(2) provides that the Scottish Ministers may, by order, confer 
functions on, remove functions from, and otherwise modify functions of, the 
Commission.  In the Committee’s Stage 1 report, the Committee commented on 
the width of the power.  The Committee expressed the view that the power was 
unnecessary, given the power in section 14(1) of the Public Services Reform 
(Scotland) Act 2010 (“the PSR Act”).  The Committee recommended that the 
Scottish Government should reconsider the need for this power.  The Committee 
also recommended that, in the event that the power was retained in the Bill, any 
orders under section 2(2) (new section 2A(1) of the 1993 Act) should be subject to 
super-affirmative procedure. 

8. In its response to the Committee’s Stage 1 report, the Scottish Government 
stated that the power in section 2(2) was narrower in scope than the power in 
section 10(1) of the PSR Act, was for a specific purpose and could be used only if 
certain criteria for its use were met.  The Scottish Government considered that 
affirmative procedure was appropriate.  No amendment has been made at Stage 
2. 
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9. The Committee is satisfied that the Scottish Government has made out 
a case as to why the power in section 2(2) is different from the power in 
section 14(1) of the Public Services Reform (Scotland) Act 2010 (asp 8) and 
that affirmative procedure is accordingly appropriate. 

Section 15(5) – power to prescribe circumstances when there is to be no 
entitlement to indemnity from the Keeper in relation to the Crofting Register 

10. Section 15(1) provides that a person who suffers loss in consequence of 
matters specified in section 15(2) is to be indemnified by the Keeper of the 
Registers of Scotland (“the Keeper”) in respect of that loss. The matters specified 
include a mistake in the Register made by the Keeper and the loss or destruction 
of any document while lodged with the Keeper.  Section 15(5) provided that the 
Scottish Ministers may, by order, prescribe circumstances in which there is to be 
no entitlement to indemnity under section 15. 

11. The Committee considered that circumstances in which a person is not to be 
entitled to an indemnity was a matter of substance which should be set out on the 
face of the Bill and that any power to amend those circumstances should be 
subject to affirmative procedure.   

12. The Committee notes that this power has been removed from the Bill. 

Section 16(1) – power to make rules for the Crofting Register 

13. Section 16(1) provides that the Scottish Ministers may, after consulting the 
Keeper and the Commission, make rules in respect of the matters specified at (a) 
to (e). Element (e) provides that the rules to be made in exercise of this power 
may concern such other matters as seem to the Scottish Ministers to be necessary 
or proper in order to give full effect to the purposes of Part 2 of the Bill (which 
concerns the Crofting Register).  In its Stage 1 report, the Committee 
recommended that the Scottish Government amend element (e) to restrict it to 
matters which were administrative or procedural in nature.  The Committee noted 
that the power appeared to extend to matters such as ranking (in section 13) and 
appeals (in section 17) which were substantive in nature.   

14. The Committee notes that the ranking provisions of section 13 have been 
removed at Stage 2.  The Committee notes the Scottish Government view, 
expressed in the Scottish Government’s response to the Committee’s Stage 1 
report, that rules made under section 16(1) will not address the matter of appeals.  
In this context, the Committee notes that an appeal under section 17 is now to the 
Land Court (in place of the Lands Tribunal for Scotland).   

15. The Committee’s concerns that rules made under section 16(1) could 
extend beyond administrative and procedural matters into substantive 
matters have been largely addressed by the removal of the provisions on 
ranking (section 13) and the Scottish Government’s statement that rules 
under section 16(1) will not address the matter of appeals under section 17.  
The Committee is accordingly content with the power. 
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Section 32(1) – power to make modifications of enactments relating to 
crofting, or otherwise in connection with the consolidation of the law on 
crofting 

16. Section 32(1) provides that the Scottish Ministers may, by order, make 
modifications of enactments relating to crofting law if the Scottish Ministers 
consider that the modifications would facilitate, or otherwise be desirable in 
connection with, the consolidation of crofting law. The Committee considered that 
the effect of the power was to enable changes in respect of policy matters to be 
made by the Government without full parliamentary scrutiny. In its Stage 1 report, 
the Committee recommended that Part 5 of the Bill should be amended to remove 
the power of the Scottish Ministers to make pre-consolidation modifications of 
enactments relating to crofting by order.  In its response to the Committee’s Stage 
1 report, the Scottish Government stated that it considered that crofting law should 
be considered a special case and that without this power, the result would be a far 
more limited consolidation of crofting law, frustrating a widely supported effort to 
replace, simplify and clarify existing crofting law. 

17. The Bill has been amended at Stage 2 to provide for super-affirmative 
procedure in respect of an order under section 32(1).   

18. The Committee is content with the power under section 32(1) as the 
scope of the power is limited and the requirement for super-affirmative 
procedure has addressed the Committee’s concerns with respect to the 
need for an appropriate level of and adequate time for full parliamentary 
scrutiny of any amendments to the law to be made by order prior to 
consolidation. 
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ANNEXE 
Correspondence with the Scottish Government 

 
Crofting Reform (Scotland) Bill as amended at Stage 2 

 
Thank you for your letter of 22 June 2010 to Elspeth MacDonald, which has been 
passed to me for a reply.  Your letter sought an explanation on the following 
matters. 
 
Schedule 1 paragraph 7(1) – power to make provisions for the election of 
members to the Commission. 
 
The Committee therefore asks the Scottish Government: 
 

 why it has not made provision for the maximum penalty which may be 
imposed in relation to offences created by the exercise of the power to 
make election regulations in order that this can be approved by Parliament;  

 

 if it intends to do so by amendment at stage 3; and 
 

 if so, what the maximum penalty will be. 
 
The Government is grateful to the Committee for drawing this to its attention.  
Although such provision is not always contained in primary legislation, the 
Government agrees that it is appropriate to include it in this Bill and intends to 
bring forward an amendment at Stage 3 that provides for the maximum penalty 
which may be imposed in relation to offences created through regulations made 
under paragraph 7(1) of Schedule 1 to the Bill. 
 
The Government intends to provide that the maximum penalty for any offences 
created in such regulations is that they may not be punishable on indictment with 
imprisonment for a term exceeding 2 years or on summary conviction with 
imprisonment for a term exceeding 12 months or a fine exceeding level 5 on the 
standard scale.  Where an offence is triable either way, the maximum fine will be 
the statutory maximum.   
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE 
 

CORRESPONDENCE FROM THE MINISTER FOR ENVIRONMENT 
 

CROFTING REFORM (SCOTLAND) BILL – STAGE 2 
 
I am writing to follow-up on a couple of issues that were raised during the 
course of the Stage 2 meeting on the Crofting Reform (Scotland) Bill on 2 
June 2010, which considered Parts 1 and 4 of that Bill. 
 
Mr McArthur asked if it would be possible to see revised draft regulations in 
relation to the proposed election to the Commission before Stage 3.  
Unfortunately, the short time between now and the beginning of Stage 3 
means that we will not be able to provide revised draft regulations that provide 
for the Alternative Vote system.  This is because there are currently no other 
regulations that provide for the Alternative Vote system that we can use as a 
model to base our draft regulations on and it will take some time to prepare 
these from scratch.  However, I would like to reiterate my commitment to 
include the Alternative Vote system in the draft regulations that we will put out 
to consultation. 
 
In relation to our commitment to change the Town and Country Planning 
(Development Management Procedure) (Scotland) Regulations 2008, I have 
discussed this matter with the Minister for Transport, Infrastructure and 
Climate Change and I can confirm to Ms Murray that we will amend these 
regulations and introduce a requirement to consult with the Crofters 
Commission in respect of significant developments on croft land that are 
contrary to the development plan by March 2011.    
 
Peter Peacock asked about the words “every part”, which are used in crofting 
legislation in relation to the area of the croft that must be cultivated or put to 
purposeful use.  This requirement was introduced to crofting legislation in the 
2007 Act, although it is not clear from the policy memorandum or the 
consideration of that Bill, what the driver for this was.  Despite its relatively 
recent inclusion, I would agree with Mr Peacock that is does not seem 
reasonable to require every single part of the croft to be cultivated or put to 
purposeful use, as it may simply not be possible to do this where there is a 
large rock in the middle of the croft or the croft runs into a beachhead as Mr 
Peacock illustrated.  However, we need to be careful to ensure that we don’t 
provide a loophole to allow for inactivity where the land could be cultivated or 
put to some purposeful use.  There is a test of reasonableness that needs to 
be applied here and I would propose that we might try and amend these 
provisions at Stage 3 to make it clear that every part of the croft, within 
reason, should be cultivated or put to some other purposeful use. 
 
I will discuss with Mr Scott a replacement amendment for his amendment 64, 
which related to representation of landlords’ interests on the proposed board 
of the Crofting Commission. 
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I hope this letter covers all the issues I said I would follow-up on during my 
appearance before the Committee on 2 June 2010.   
 
 
ROSEANNA CUNNINGHAM
MINISTER FOR ENVIRONMENT 
17 JUNE 2010 
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Crofting Reform (Scotland) Bill 
 

Marshalled List of Amendments selected for Stage 3 
 

The Bill will be considered in the following order— 
 

Sections 1 to 37 
Long Title 

Schedules 1 to 2 
 

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 2 

Peter Peacock 
 

2 In section 2, page 1, line 23, at end insert— 

<(  ) developing crofting;> 

Karen Gillon 
 

144 In section 2, page 2, line 4, after first <to> insert— 

<(  ) the desirability of supporting population retention— 

(i) in the crofting counties; and 

(ii) in any area for the time being designated as mentioned in section 
3A(1)(b) and in which there are crofts; and> 

Roseanna Cunningham 
 

3 In section 2, page 2, line 6, leave out <that section> and insert <section 2 of that Act> 

After section 2 

Peter Peacock 
 

4* After section 2, insert— 

<Particular powers of Commission 

 In section 2 of the 1993 Act (particular powers and duties of the Commission), after 
subsection (1) insert— 

“(1A) The Commission has power to request, from any person, such maps or copies 
of maps as they consider necessary for the purpose of exercising their general 
function of regulating crofting and to retain any maps or copies provided in 
response to such a request.”.> 

Peter Peacock 
 

145 After section 2, insert— 

SP Bill 35A-ML  Session 3 (2010) 
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<Duty to support production of community plans 

After section 2D of the 1993 Act insert— 

“2E Duty to support production of community plans 

(1) The Commission must, within one year of the day on which the Bill for the 
Crofting Reform (Scotland) Act 2010 (asp 00) receives Royal Assent, prepare 
and publish a scheme of the assistance available from the Commission in 
relation to community planning (“a crofting community planning scheme”). 

(2) A crofting community planning scheme may— 

(a) specify a minimum level of support within a township that must be 
demonstrated in order for assistance to be provided under such a scheme 
(and how that level of support may be demonstrated); 

(b) include information about assistance in relation to community planning 
that is available from other persons or bodies. 

(3) In preparing a crofting community planning scheme, the Commission must 
consult— 

(a) organisations representing crofters; 

(b) organisations representing landowners; 

(c) each local authority in the area of which there are crofts; 

(d) Highlands and Islands Enterprise; and 

(e) such other persons as the Commission consider appropriate. 

(4) The Commission may from time to time vary a crofting community planning 
scheme and, if they do so, must publish the varied scheme. 

(5) Subsections (3) applies in relation to the variation of a crofting community 
planning scheme as it applies in relation to the preparation of such a scheme. 

(6) The Commission must, in preparing or varying a crofting community planning 
scheme, comply with any directions given to them by the Scottish Ministers 
about— 

(a) the nature and extent of assistance to be provided by the Commission in 
relation to community planning; 

(b)  the matters mentioned in subsection (2)(a). 

(7) The Commission must, on the request of a person or body representing a 
township, provide any assistance of a type set out in the most recently 
published crofting community planning scheme that is requested (providing, if 
that scheme includes provision about the matters mentioned in subsection 
(2)(a), that the specified level of support is satisfactorily demonstrated).  

(8) In this section, “community planning” means the preparation by a township of 
a plan setting out the township’s plans and aspirations for (either or both)— 

(a) the development of— 

(i) crofting in the township; and 

(ii) the township; 

(b) the promotion of the interests of— 

 2
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(i) crofting and crofters in the township; and 

(ii) the township, 

and how those plans and aspirations will be realised.> 

Section 3 

Roseanna Cunningham 
 

5 In section 3, page 4, line 6, after <crofts> insert <, common grazings and land held runrig> 

Peter Peacock 
Supported by: Liam McArthur 
 

146 Leave out section 3 

Section 4 

Roseanna Cunningham 
 

6 In section 4, page 4, leave out lines 22 to 24 

Roseanna Cunningham 
 

7 In section 4, page 4, line 25, leave out <other case> and insert <case other than the case of a new 
croft> 

Roseanna Cunningham 
 

8 In section 4, page 4, line 35, leave out <(1)(aa)(ii) and (b)(ii)> and insert <(1)(b)> 

Roseanna Cunningham 
 

9 In section 4, page 5, line 18, leave out from <or> to end of line 21 

Roseanna Cunningham 
 

10 In section 4, page 5, line 33, at end insert— 

<(la) the making of an application for consent to the letting of the croft or any part of 
the croft under section 29A(1) of that Act other than such a letting under a short 
lease (within the meaning of section 29A(2) of that Act);> 

Roseanna Cunningham 
 

11 In section 4, page 6, line 7, leave out from <provided> to end of line 9 and insert— 

<(  ) But an order under subsection (4) may not add, as a step to subsection (3), the transfer 
(whether or not for valuable consideration) of the ownership of any land on which the 
croft is situated.> 

Roseanna Cunningham 
 

12 In section 4, page 6, line 19, leave out <or (b)(i)>  
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Roseanna Cunningham 
 

13 In section 4, page 6, line 20, leave out <a croft by virtue of subsection (1)(aa)(i) or (b)(i)> and 
insert <an owner-occupied croft by virtue of subsection (1)(aa)> 

Roseanna Cunningham 
 

14 In section 4, page 6, line 22, at end insert— 

<(  ) In sections 5 to 16, “first registration” means the registration of an unregistered croft.> 

Roseanna Cunningham 
 

15 In section 4, page 6, leave out lines 31 and 32 

Peter Peacock 
Supported by: Liam McArthur 
 

147 Leave out section 4 

Section 5 

Roseanna Cunningham 
 

16 In section 5, page 7, leave out line 3 

Roseanna Cunningham 
 

17 In section 5, page 7, line 4, leave out <other case> and insert <case other than the case of an 
owner-occupied croft> 

Roseanna Cunningham 
 

18 In section 5, page 7, leave out line 8 and insert— 

<(zc) in any case, the taking, in relation to the croft, of any step mentioned in subsection 
(2).> 

Roseanna Cunningham 
 

19 In section 5, page 7, leave out line 15 

Roseanna Cunningham 
 

20 In section 5, page 7, line 16, leave out <(1)(za)(ii) and (zb)(iii)> and insert <(1)(zc)> 

Roseanna Cunningham 
 

21 In section 5, page 8, line 31, leave out <(1)(a)> and insert <(1)(za) and (zb)(i)> 

Peter Peacock 
Supported by: Liam McArthur 
 

148 Leave out section 5 
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Section 5A 

Roseanna Cunningham 
 

22 In section 5A, page 8, leave out lines 37 and 38 

Peter Peacock 
Supported by: Liam McArthur 
 

149 Leave out section 5A 

Section 6 

Roseanna Cunningham 
 

23 In section 6, page 10, line 4, leave out <Subsections (1) and (4) to (7) do> and insert <This 
section does> 

Peter Peacock 
Supported by: Liam McArthur 
 

150 Leave out section 6 

Section 7 

Roseanna Cunningham 
 

24 In section 7, page 10, line 36, leave out <subsection (5)> and insert <the Keeper, after 
examination, accepts the application> 

Roseanna Cunningham 
 

25 In section 7, page 10, line 37, leave out from <, subsection> to end of line 41 

Peter Peacock 
Supported by: Liam McArthur 
 

151 Leave out section 7 

Section 8 

Roseanna Cunningham 
 

26 In section 8, page 11, line 12, after <completes> insert <a first> 

Roseanna Cunningham 
 

27 In section 8, page 11, line 15, leave out from beginning to second <than> and insert <(except 
where the first registration is of a new croft or is> 
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Roseanna Cunningham 
 

28 In section 8, page 11, line 20, after <crofter> insert <or owner-occupier crofter> 

Roseanna Cunningham 
 

29 In section 8, page 11, line 22, leave out from beginning to second <than> and insert <When 
issuing a certificate under subsection (2) (other than one relating to the first registration of a new 
croft or a first registration> 

Peter Peacock 
Supported by: Liam McArthur 
 

152 Leave out section 8 

Section 9 

Roseanna Cunningham 
 

30 In section 9, page 12, line 9, leave out <(i)(i), (i)(ii)> and insert <(i), (la)> 

Roseanna Cunningham 
 

31 In section 9, page 12, line 33, leave out subsections (4) to (6) 

Peter Peacock 
Supported by: Liam McArthur 
 

153 Leave out section 9 

Section 10 

Peter Peacock 
Supported by: Liam McArthur 
 

154 Leave out section 10 

Section 11 

Roseanna Cunningham 
 

32 In section 11, page 13, line 39, leave out <(3)> and insert <a copy of such a certificate under 
section 8(3)> 

Roseanna Cunningham 
 

33 In section 11, page 14, line 16, leave out <Those matters> and insert <The matters referred to in 
subsection (1)> 

Roseanna Cunningham 
 

34 In section 11, page 14, line 26, at end insert— 
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<(  ) For the purposes of subsection (5), “the date on which the Commission issue 
notification under subsection (1)” means— 

(a) where notification under subsection (1) is issued on the same date to every person 
entitled to receive it, that date; 

(b) where such notification is issued otherwise than is mentioned in paragraph (a), the 
date notification is issued to the last person entitled to receive it. 

(  ) The Commission must notify the applicant of the date mentioned in subsection (5).> 

Peter Peacock 
Supported by: Liam McArthur 
 

155 Leave out section 11 

Section 11A 

Roseanna Cunningham 
 

35 In section 11A, page 15, line 2, leave out <The> and insert <This> 

Peter Peacock 
Supported by: Liam McArthur 
 

156 Leave out section 11A 

Section 12 

Roseanna Cunningham 
 

36 In section 12, page 15, line 16, at beginning insert <Subject to subsection (1C),> 

Roseanna Cunningham 
 

37 In section 12, page 15, line 20, leave out subsection (1A) 

Roseanna Cunningham 
 

38 In section 12, page 15, line 27, leave out <such an application> and insert <an application under 
subsection (1)> 

Peter Peacock 
Supported by: Liam McArthur 
 

157 Leave out section 12 

Section 12A 

Roseanna Cunningham 
 

39 In section 12A, page 16, line 9, after <resumed> insert <(whether before or after it was first 
registered)>  
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Roseanna Cunningham 
 

40 In section 12A, page 16, line 17, after <croft> insert <(whether made before or after it was first 
registered)>  

Roseanna Cunningham 
 

41 In section 12A, page 16, line 18, leave out <24(8B)> insert <25(8B)>  

Peter Peacock 
Supported by: Liam McArthur 
 

158 Leave out section 12A 

Section 14 

Roseanna Cunningham 
 

42 In section 14, page 16, line 34, after <6(4)(b),> insert <or when submitting (on their own behalf) 
an application for registration,> 

Roseanna Cunningham 
 

43 In section 14, page 16, line 36, at beginning insert <in either case,> 

Roseanna Cunningham 
 

44 In section 14, page 16, line 37, at beginning insert <in the case of an application so forwarded,> 

Peter Peacock 
Supported by: Liam McArthur 
 

159 Leave out section 14 

Section 14A 

Roseanna Cunningham 
 

45 In section 14A, page 17, line 34, leave out <, the Commission is> and insert <or when submitting 
(on their own behalf) an application for registration, the Commission are> 

Roseanna Cunningham 
 

46 In section 14A, page 17, line 37, leave out from <means> to <(10)(2)> in line 38 and insert <has 
the meaning given by section 6(9)> 

Peter Peacock 
Supported by: Liam McArthur 
 

160 Leave out section 14A 
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Section 15 

Roseanna Cunningham 
 

47 In section 15, page 18, line 13, at end insert— 

<(  ) But the Keeper is not liable to indemnify a person under subsection (1) in relation to a 
mistake such as is mentioned in subsection (2)(a) if— 

(a) the existence of the mistake was, or ought to have been, known to— 

(i) the person seeking indemnity for loss; or 

(ii) any person acting as solicitor or other legal adviser of that person, 

 at the time of registration (construed as including completion of registration under 
section 8 or 9 and notification under section (Notification of change to 
registration schedule)); 

(b) the mistake relates to an inaccuracy in the delineation of any boundaries shown in 
a registration schedule, being an inaccuracy which could not have been rectified 
by reference to the ordnance map or to such other map as the Keeper, for the 
purposes of section 10(2)(a), considers appropriate; or 

(c) the loss was caused by the fraudulent or careless act or omission of the person 
seeking indemnity for loss.> 

Roseanna Cunningham 
 

48 In section 15, page 18, line 23, after <6(4)(b)> insert <or when submitting (on their own behalf) 
the application for registration> 

Roseanna Cunningham 
 

49 In section 15, page 18, line 26, leave out <15(1B)> and insert <14(1B)> 

Peter Peacock 
Supported by: Liam McArthur 
 

161 Leave out section 15 

Section 16 

Roseanna Cunningham 
 

50 In section 16, page 19, line 11, after <amount> insert <of> 

Roseanna Cunningham 
 

51 In section 16, page 19, line 14, leave out <section 6(1) and (4)(b)(ii))> insert <sections 6(1) and 
(4)(b)(ii) and 7(2)(d))> 

Peter Peacock 
Supported by: Liam McArthur 
 

162 Leave out section 16 
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Section 17 

Peter Peacock 
Supported by: Liam McArthur 
 

163 Leave out section 17 

After section 17 

Roseanna Cunningham 
 

52 After section 17, insert— 

<Notification of change to registration schedule 

(1) Where the registration schedule of a croft or an owner-occupied croft is amended as a 
result of an event such as is mentioned in section 5(1) taking place, the Keeper must 
give written notification of the amendment— 

(a) to the person who applied to register the event by virtue of that section; and 

(b) where that person is not the Commission, to the Commission. 

(2) Where, by virtue of being the applicant, the Commission receive notification under 
subsection (1)(a), they must send a copy of the notification to the crofter or, as the case 
may be, owner-occupier crofter of the croft to which the notification relates. 

(3) Where the registration schedule of a croft, or, in relation to a croft, the register, is 
amended in accordance with subsection (3) of section 9, the Keeper must give written 
notification of the amendment— 

(a) to— 

(i) the person who made the application mentioned in paragraph (a) of that 
subsection; or 

(ii) where that person is no longer the crofter, or the owner-occupier crofter, of 
the croft as a result of the granting of the application mentioned in section 
4(3)(b), (c) or (la), the person who is for the time being the crofter or, as 
the case may be, owner-occupier crofter of the croft; and 

(b) to the Commission. 

(4) Subsection (5) applies where, as a result of an order under section 12(2) or 17(2), or  
under section 26K(7), 52A(4A) or 53(3) of the 1993 Act, an amendment is made to— 

(a) the registration schedule of a croft; 

(b) the register. 

(5) The Keeper must give written notification to— 

(a) any person appearing to the Keeper to be affected by the amendment; and 

(b) the Commission.> 
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Section 18 

Peter Peacock 
Supported by: Liam McArthur 
 

164 Leave out section 18 

Section 19 

Peter Peacock 
Supported by: Liam McArthur 
 

165 Leave out section 19 

Section 19A 

Roseanna Cunningham 
 

53 In section 19A, page 21, line 5, at end insert— 

<(  ) Where land is registered under subsection (1), for the purposes of this Act— 

(a) the land is, from the date of registration, a common grazing; and 

(b) the land which comprises the common grazing is determined by the description of 
that land in the registration schedule of the common grazing. 

(  ) Nothing in this section affects whether, before the date of registration, the land was a 
common grazing.> 

Roseanna Cunningham 
 

54 In section 19A, page 21, leave out lines 7 and 8 

Peter Peacock 
Supported by: Liam McArthur 
 

166 Leave out section 19A 

Section 19B 

Peter Peacock 
Supported by: Liam McArthur 
 

167 Leave out section 19B 

Section 19C 

Roseanna Cunningham 
 

55 In section 19C, page 23, line 27, at end insert— 

<(  ) In this section, “first registration” means the registration of an unregistered common 
grazing.> 
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Peter Peacock 
Supported by: Liam McArthur 
 

168 Leave out section 19C 

Section 19D 

Roseanna Cunningham 
 

56 In section 19D, page 24, leave out lines 1 to 3 

Peter Peacock 
Supported by: Liam McArthur 
 

169 Leave out section 19D 

Section 19E 

Peter Peacock 
Supported by: Liam McArthur 
 

170 Leave out section 19E 

Section 19F 

Roseanna Cunningham 
 

57 In section 19F, page 24, line 11, leave out from <4(1)(aa)(i)> to the end of line 13 and insert 
<4(1)(aa)> 

Roseanna Cunningham 
 

58 In section 19F, page 24, line 15, leave out <or, as the case may be, a croft situated on the land> 

Roseanna Cunningham 
 

59 In section 19F, page 24, line 17, leave out from <or> to <croft> in line 18 

Roseanna Cunningham 
 

60 In section 19F, page 24, line 20, leave out <a> and insert <an owner-occupied> 

Roseanna Cunningham 
 

61 In section 19F, page 24, line 20, after second <the> insert <owner-occupied> 

Roseanna Cunningham 
 

62 In section 19F, page 24, line 22, leave out subsection (4) 
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Peter Peacock 
Supported by: Liam McArthur 
 

171 Leave out section 19F 

Section 19G 

Peter Peacock 
Supported by: Liam McArthur 
 

172 Leave out section 19G 

Section 19H 

Peter Peacock 
Supported by: Liam McArthur 
 

173 Leave out section 19H 

Section 19I 

Roseanna Cunningham 
 

63 In section 19I, page 26, line 15, leave out <17> and insert <(Notification of change to registration 
schedule)> 

Roseanna Cunningham 
 

64 In section 19I, page 26, line 28, leave out subsection (16) and insert— 

<(16) In subsection (2), “first registration” means the registration of unregistered land held 
runrig.> 

Peter Peacock 
Supported by: Liam McArthur 
 

174 Leave out section 19I 

Section 20 

Liam McArthur 
 

175 In section 20, page 27, line 4, at end insert— 

<(  ) The Scottish Ministers may, on the request of the Commission, by order 
specify islands where the duty in subsection (1) applies as if the reference to 
being ordinarily resident within 32 kilometres of the crofter’s croft was a 
reference to being ordinarily resident on the island.”.> 

Roseanna Cunningham 
 

65 In section 20, page 27, line 39, leave out <is cultivated or> insert <which is capable of being 
cultivated or put to another purposeful use either is cultivated or is> 
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John Scott 
Supported by: Liam McArthur, Peter Peacock 
 

176 In section 20, page 28, line 8, leave out <, iris> 

Roseanna Cunningham 
 

66 In section 20, page 28, line 14, leave out <(the earlier of)> 

Roseanna Cunningham 
 

67 In section 20, page 28, line 18, at end insert— 

<whichever occurs first.> 

Section 21 

Roseanna Cunningham 
 

68 In section 21, page 29, line 38, after <croft> insert <which is capable of being cultivated or put to 
another purposeful use> 

Liam McArthur 
 

178 In section 21, page 30, line 3, at end insert— 

<(  ) The Scottish Ministers may, on the request of the Commission, by order 
specify islands where the duty in subsection (2)(a) applies as if the reference to 
being ordinarily resident within 32 kilometres of the owner-occupier’s croft 
was a reference to being ordinarily resident on the island.”.> 

John Scott 
Supported by: Liam McArthur, Peter Peacock 
 

177 In section 21, page 30, line 19, leave out <, iris> 

Roseanna Cunningham 
 

69 In section 21, page 30, line 37, leave out <sell> and insert <transfer (whether or not for valuable 
consideration) ownership of> 

Roseanna Cunningham 
 

70 In section 21, page 30, line 39, leave out <sell> and insert <transfer> 

Peter Peacock 
Supported by: Liam McArthur 
 

179 In section 21, page 31, leave out lines 1 to 20 

Roseanna Cunningham 
 

71 In section 21, page 31, line 21, leave out <sale> and insert <transfer of ownership> 
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Roseanna Cunningham 
 

72 In section 21, page 31, line 22, leave out <sell> and insert <transfer ownership of> 

Roseanna Cunningham 
 

73 In section 21, page 31, line 24, leave out <sale> and insert <transfer of ownership> 

Before section 23 

John Scott 
 

1 Before section 23, insert— 

<Information as to compliance with duties: annual notices 

After section 40 of the 1993 Act insert— 

“40A Annual notices 

(1) The Commission must— 

(a) by notice given to each crofter, require the crofter to provide the 
Commission with the information mentioned in subsection (2); 

(b) by notice given to each owner-occupier crofter, require the crofter to 
provide the Commission with the information mentioned in subsection 
(3). 

(2) The information referred to in subsection (1)(a) is— 

(a) whether or not the crofter is complying with the duties mentioned in 
sections 5AA, 5B and 5C; 

(b) where the crofter is not complying with one or more of those duties— 

(i) in the case of the duty mentioned in section 5AA, whether the 
Commission have granted consent under section 21B; 

(ii) in any case (other than the duty not to misuse the croft), whether a 
subtenant of the crofter by virtue of a lease to which section 27 
applies is complying with the duty; and 

(c) information relating to any other matter the Commission may require. 

(3) The information referred to in subsection (1)(b) is— 

(a) whether or not the owner-occupier crofter is complying with the duties 
mentioned in section 19C(2); 

(b) where the owner-occupier crofter is not complying with one or more of 
those duties— 

(i) in the case of the duty mentioned in section 19C(2)(a), whether the 
Commission have granted consent under section 21B; 

(ii) in any case (other than the duty not to misuse the croft), whether a 
tenant of the crofter by virtue of a short lease (within the meaning 
of section 29A) is complying with the duty; and 

(c) information relating to any other matter the Commission may require. 
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(4) The first notices under subsection (1) must be given as soon as reasonably 
practicable after the end of the period of 1 year beginning with the day section 
(Information as to compliance with duties: annual notices) of the 2010 Act 
comes into force. 

(5) Subsequent notices must be given as soon as reasonably practicable after the 
end of each successive 1 year period. 

(6)  Subsection (2) of section 40 applies to a notice given under subsection (1) of 
this section as it applies to a notice served under subsection (1) of that section. 

(7) Section 55(1A) does not apply to a notice given under subsection (1).”.> 

Section 23 

Elaine Murray 
 

74 In section 23, page 32, line 37, at end insert— 

<“Investigation of suspected breach of duty 

26ZA Commission’s duty to investigate suspected breach of duty 

(1) This section applies where the Commission receive— 

(a) a report from a grazings committee under section 49A(1) which includes 
information on a matter mentioned in subsection (2); or 

(b) information in writing from a person mentioned in subsection (3) relating 
to such a matter. 

(2) The matter referred to in subsection (1) is that— 

(a) a crofter is not complying with a duty mentioned in section 5AA, 5B or 
5C; or 

(b) an owner-occupier crofter is not complying with a duty mentioned in 
section 19C(2). 

(3) The persons referred to in subsection (1)(b) are— 

(a) a grazings committee; 

(b) a grazings constable; 

(c) an assessor appointed under paragraph 16 of schedule 1; 

(d) a member of the crofting community within which the croft to which the 
matter mentioned in subsection (2) relates is situated. 

(4) The Commission must investigate whether or not the duty to which the report 
or, as the case may be, information relates is being complied with. 

(5) But the Commission need not do so where they consider the information 
included in the report or, as the case may be, received as mentioned in 
subsection (1)(b) is frivolous or vexatious.> 

Elaine Murray 
 

75 In section 23, page 33, line 3, after <consider> insert <(whether following an investigation under 
section 26ZA(4) or otherwise)> 
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Elaine Murray 
 

76 In section 23, page 33, line 7, at end insert— 

<(  ) The Commission are not, in any case where a question arises as to whether 
section 5B(4) or, as the case may be, 19C(5) applies, to conclude that a duty 
mentioned in section 5B or 19C(2)(b) is not being complied with in any case 
where— 

(a) the crofter or owner-occupier crofter supplies the Commission with 
evidence of planning and management relating to the activity being 
engaged in or refrained from; and 

(b) Scottish Natural Heritage (or such other conservation body as the 
Commission consider appropriate in the particular case) states, in 
response to a request from the Commission, that the activity being 
engaged in, or refrained from, contributes to a purpose mentioned in 
section 5B(4) or, as the case may be, 19C(5).> 

Elaine Murray 
 

77 In section 23, page 33, line 7, at end insert— 

<(1ZA)The Commission are not, in any case where a question arises as to whether 
section 5B(4) or, as the case may be, 19C(5) applies, to conclude that a duty 
mentioned in section 5B or 19C(2)(b) is not being complied with if subsection 
(1ZB) applies. 

(1ZB)This subsection applies if Scottish Natural Heritage (or such other conservation 
body as the Commission consider appropriate in the particular case) states, in 
response to a request from the Commission, that the activity being engaged in, 
or refrained from, contributes to a purpose mentioned in section 5B(4) or, as 
the case may be, 19C(5).> 

Roseanna Cunningham 
 

78 In section 23, page 33, line 8, at beginning insert <For the purposes of subsection (1)(a)— 

(  )> 

Roseanna Cunningham 
 

79 In section 23, page 33, line 11, at end insert— 

<(  ) where the Commission have granted consent under section 21B, the 
crofter is deemed to comply with the duty mentioned in section 5AA.> 

Roseanna Cunningham 
 

80 In section 23, page 33, line 12, at beginning insert <For the purposes of subsection (1)(b)— 

(  )> 

Roseanna Cunningham 
 

81 In section 23, page 33, line 12, after <a> insert <short> 
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Roseanna Cunningham 
 

82 In section 23, page 33, line 15, at end insert— 

<(  ) where the Commission have granted consent under section 21B, the 
owner-occupier crofter is deemed to comply with the duty mentioned in 
section 19C(2)(a).> 

Roseanna Cunningham 
 

83 In section 23, page 34, line 37, leave out <lease to which section 29B applies> and insert <short 
lease (within the meaning of section 29A(2))> 

Roseanna Cunningham 
 

84 In section 23, page 34, line 38, leave out <such> 

Roseanna Cunningham 
 

85 In section 23, page 34, line 40, leave out <the residency duty> and insert <a duty mentioned in 
section 5AA or 19C(2)(a)> 

Peter Peacock 
Supported by: Liam McArthur 
 

180 In section 23, page 35, leave out lines 30 to 38 and insert <on the date on which details of that 
division are entered in the Register of Crofts.> 

Roseanna Cunningham 
 

86 In section 23, page 36, leave out lines 1 to 3 and insert— 

<(4A) Where a croft, other than an owner-occupied croft, is divided under subsection 
(1), the Commission must give written notice of the division to the landlord of 
the croft, specifying the date on which the division took effect.> 

Peter Peacock 
Supported by: Liam McArthur 
 

181 In section 23, page 37, leave out lines 16 to 28 

Peter Peacock 
Supported by: Liam McArthur 
 

182 In section 23, page 37, line 36, leave out from beginning to end of line 7 on page 38 

Peter Peacock 
Supported by: Liam McArthur 
 

183 In section 23, page 39, leave out lines 9 to 11 
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After section 23 

Rob Gibson 
 

87 After section 23, insert— 

<Grazings committees: duty to report misuse etc. 

Grazings committees: duty to report breaches of crofters’ and owner-occupier 
crofters’ duties etc. 

After section 49 of the 1993 Act insert— 

“49A Grazings committees: duty to report 

(1) Each grazings committee must report to the Commission on— 

(a) the condition of the common grazing; 

(b) the condition of every croft of a crofter sharing in the grazing; 

(c) the condition of every owner-occupied croft of an owner-occupier crofter 
sharing in the grazing; 

(d) any other matter the Commission may require. 

(2) Where the committee consider that— 

(a) a crofter sharing in the grazing is not complying with a duty mentioned 
in section 5AA, 5B or 5C; 

(b) an owner-occupier crofter sharing in the grazing is not complying with a 
duty mentioned in section 19C(2), 

 the report under subsection (1) must also include information on that matter. 

(3) A report under subsection (1) may also include information on any other matter 
affecting— 

(a) the common grazing; 

(b) crofting in any township associated with the grazing, 

 as the committee consider appropriate. 

(4) The first report under subsection (1) must be submitted as soon as reasonably 
practicable after the end of the period of 1 year beginning with the day section 
(Grazings committees: duty to report breaches of crofters’ and owner-occupier 
crofters’ duties etc.) of the 2010 Act comes into force. 

(5) Each subsequent report must be submitted as soon as reasonably practicable 
after the end of each successive period of 5 years.”.> 

Section 24 

Peter Peacock 
Supported by: Liam McArthur 
 

184 In section 24, page 39, leave out lines 19 to 35 

Roseanna Cunningham 
 

88 In section 24, page 39, line 19, at beginning insert <Subject to subsection (4A),> 
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Roseanna Cunningham 
 

89 In section 24, page 39, line 27, at beginning insert <Subject to subsection (4B),> 

Roseanna Cunningham 
 

90 In section 24, page 40, line 6, at end insert— 

<(4A) Subsection (1A) does not apply to an application for consent to a proposed 
lease which is a short lease. 

(4B) Subsection (1B) does not apply to— 

(a) consent under subsection (1) to a short lease; or 

(b) the letting of the croft (or part of the croft) on a short lease.> 

Roseanna Cunningham 
 

91 In section 24, page 40, line 6, at end insert— 

<(4C) Where, by virtue of a lease granted under this section, a right in a common 
grazing is let to the tenant under the lease— 

(a) that tenant comes into the place of the owner-occupier crofter in relation 
to any matter which concerns the right; and 

(b) any grazings regulations applicable to the grazing apply to the tenant 
accordingly.> 

Section 30 

Peter Peacock 
Supported by: Liam McArthur 
 

185 In section 30, page 44, leave out lines 6 to 14 

Peter Peacock 
Supported by: Liam McArthur 
 

186 In section 30, page 44, line 20, leave out <in relation to an unregistered croft or a first registered 
croft> 

Peter Peacock 
Supported by: Liam McArthur 
 

187 In section 30, page 44, leave out lines 25 to 31 

Roseanna Cunningham 
 

92 In section 30, page 44, line 33, at end insert— 

<(6) In subsections (4) and (4A), “first registered croft” means a croft mentioned in 
section 5(1A) of the 2010 Act.> 
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Section 30A 

Peter Peacock 
Supported by: Liam McArthur 
 

188 In section 30A, page 45, line 8, leave out <in relation to an unregistered common grazing,> 

Peter Peacock 
Supported by: Liam McArthur 
 

189 In section 30A, page 45, leave out lines 13 to 19  

Section 31 

Peter Peacock 
 

190 In section 31, page 46, line 2, leave out <subsection> and insert <subsections (6ZA) and> 

Peter Peacock 
 

191 In section 31, page 46, line 8, at end insert— 

<“(6ZA) Where the application is an application for consent to assign a croft to a family 
member of the crofter, the Commission must, before deciding the application 
under subsection (6) in a case where they propose to refuse the application— 

(a) notify the crofter of the reasons for the proposed refusal; and 

(b) have regard to any representations made to them by the crofter within the 
period of 28 days beginning with the day such notification is given (as 
well as to the factors mentioned in subsection (7)) in making a final 
decision under subsection (6).> 

Roseanna Cunningham 
 

192 In section 31, page 47, line 26, leave out <58(12A)> and insert <58A(12A)> 

Section 31A 

Peter Peacock 
Supported by: Liam McArthur 
 

193 In section 31A, page 48, line 27, leave out <relevant date of registration> and insert <date on 
which details are entered in the Register of Crofts>  

Peter Peacock 
Supported by: Liam McArthur 
 

194 In section 31A, page 48, line 38, leave out <relevant date> and insert <date on which details are 
entered in the Register of Crofts> 
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Peter Peacock 
Supported by: Liam McArthur 
 

195 In section 31A, page 48, line 41, leave out from <; or> to end of line 2 on page 49 

Peter Peacock 
Supported by: Liam McArthur 
 

196* In section 31A, page 49, leave out lines 14 to 20  

Peter Peacock 
Supported by: Liam McArthur 
 

197 In section 31A, page 49, leave out lines 26 to 33 

Before section 32 

Liam McArthur 
 

198 Before section 32, insert— 

<Presumption against development of certain croft land 

(1) The Scottish Ministers must, within one year of the Bill for this Act receiving Royal 
Assent, revise any statement of their policy on nationally important land use matters so 
that it makes the provision mentioned in subsection (2). 

(2) That provision is–– 

(a) provision establishing a presumption against the development of inbye land; 

(b) provision allowing that presumption to be departed from where–– 

(i) the development is for an essential purpose or to meet an established need 
and no other site is available; or 

(ii) good reasons can be shown as to why the development or use of land 
proposed cannot be carried out on common grazing land; 

(c) such further provision as the Scottish Ministers consider necessary or expedient to 
supplement the presumption mentioned in paragraph (a). 

(3) In subsection (2), “inbye land” means that part of a croft not comprising the hill and 
rough grazings, the bulk of which is used for arable and grassland production.> 

Karen Gillon 
 

199 Before section 32, insert— 

<Duty to report to the Scottish Parliament 

(1) The Scottish Ministers must lay before the Scottish Parliament, once every 4 years, a 
report on— 

(a) the economic condition of crofting;  

(b) the measures taken to support crofting during the reporting period by— 

(i) the Scottish Ministers;  

(ii) the Commission; 
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(c) the further measures that the Scottish Ministers intend to take to address the 
economic condition of crofting. 

(2) The first such report must be laid before the Scottish Parliament within 6 months of the 
date on which the Bill for this Act was passed. 

(3) In subsection (1) “reporting period” means— 

(a) in the case of the first report, the period of 4 years preceding the laying of the 
report; 

(b) in the case of each subsequent report, the period since the laying of the last 
report.>  

Section 33 

Peter Peacock 
 

93 In section 33, page 50, line 32, at end insert <; or 

(  )   section 37(2) bringing any of sections 3 to 19I into force,> 

Roseanna Cunningham 
 

94 In section 33, page 50, line 35, leave out <a statutory instrument containing> 

Roseanna Cunningham 
 

95 In section 33, page 51, line 7, leave out <Scottish Parliament> and insert <Parliament for the time 
being appointed by virtue of the standing orders of the Parliament> 

Roseanna Cunningham 
 

96 In section 33, page 51, line 9, leave out from <such> to end of line 11 and insert <the period 
mentioned in subsection (4B).> 

Roseanna Cunningham 
 

97 In section 33, page 51, line 11, at end insert— 

<(4B) The period is such period of 60 days or longer (including at least 30 days on which the 
Scottish Parliament is not dissolved or in recess) as the Scottish Ministers specify when 
laying the draft order.> 

Section 36 

Peter Peacock 
Supported by: Liam McArthur 
 

200 In section 36, page 51, leave out lines 23 to 27  

Peter Peacock 
 

225* In section 36, page 51, leave out lines 28 to 31 
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Peter Peacock 
Supported by: Liam McArthur 
 

201 In section 36, page 51, leave out lines 32 to 35  

Roseanna Cunningham 
 

98 In section 36, page 51, line 34, leave out <means the registration schedule of the croft> and insert 
<a common grazing or land held runrig, means the registration schedule of the croft, common 
grazing or, as the case may be, land held runrig> 

Peter Peacock 
 

226* In section 36, page 51, line 36, leave out subsection (2) 

Schedule 1 

Elaine Murray 
 

99 In schedule 1, page 53, line 10, leave out <, privilege or immunity> and insert <or privilege>  

Peter Peacock 
 

100 In schedule 1, page 53, line 25, at end insert— 

<(  ) Regulations under sub-paragraph (2)(d) may only be made if the Commission 
have— 

(a) consulted crofters about the functions and amounts that should be 
prescribed under that sub-paragraph; and 

(b) requested the Scottish Ministers to make such regulations.> 

Roseanna Cunningham 
 

101 In schedule 1, page 54, line 4, at end insert— 

<(  ) A delegation under sub-paragraph (3A) may be varied or revoked at any time.> 

Liam McArthur 
 

102 In schedule 1, page 54, line 4, at end insert— 

<(  ) The Scottish Ministers must, where the duty to select a member to chair the 
Commission arises and is not delegated under sub-paragraph (3A), set out their 
reasons for not delegating the duty in the next annual report laid before the 
Scottish Parliament under section 2B.> 

Roseanna Cunningham 
 

103 In schedule 1, page 54, line 17, at end insert— 

<(  ) where sub-paragraph (2A) applies, that at least one person 
appointed appears to Ministers to represent the interests of 
landlords of crofts; and> 
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Roseanna Cunningham 
 

104 In schedule 1, page 54, line 22, at end insert— 

<(2A) This sub-paragraph applies where the Scottish Ministers consider that none of 
the elected members represents the interests of landlords of crofts.> 

Karen Gillon 
 

202 In schedule 1, page 55, line 34, at beginning insert <subject to sub-paragraph (4),> 

Roseanna Cunningham 
 

105 In schedule 1, page 56, line 11, at end insert— 

<(2A) Regulations under sub-paragraph (1) may not make provision creating an 
offence such as is mentioned in sub-paragraph (2)(ca) that is punishable— 

(a) on conviction on indictment, with imprisonment for a term exceeding 
two years; 

(b) on summary conviction, with— 

(i) imprisonment for a term exceeding 12 months; or 

(ii) a fine exceeding level 5 on the standard scale. 

(2B) In the case of an offence which is triable either on indictment or summarily, 
the reference in sub-paragraph (2A)(b)(ii) to a fine exceeding level 5 on the 
standard scale is to be construed as a reference to the statutory maximum.> 

Roseanna Cunningham 
 

106 In schedule 1, page 56, leave out lines 12 to 16 and insert— 

<(3) In making provision such as is mentioned in sub-paragraph (2)(h), the 
regulations must provide that the persons who may be candidates in elections 
such as are mentioned in sub-paragraph (1) may include persons who— 

(a) are aged 16 or over; and 

(b) have been nominated by a person eligible to vote in such elections.> 

Roseanna Cunningham 
 

107 In schedule 1, page 56, leave out lines 17 to 27 

Karen Gillon 
 

203 In schedule 1, page 56, leave out lines 17 to 21 and insert— 

<(4) In making provision such as is mentioned in sub-paragraph (2)(e), the 
regulations must provide that persons who are eligible to vote in elections such 
as are mentioned in sub-paragraph (1) may include persons who are the— 

(a) spouse; 

(b) civil partner; or 

(c) cohabitant 

of a registered crofter who is eligible to vote in such elections.> 
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Roseanna Cunningham 
 

108 In schedule 1, page 56, line 32, leave out <such elections> and insert <elections such as are 
mentioned in sub-paragraph (1)> 

Roseanna Cunningham 
 

109 In schedule 1, page 60, line 13, leave out <role to be undertaken> and insert <functions to be 
exercised> 

Roseanna Cunningham 
 

110 In schedule 1, page 60, line 17, leave out <roles that assessors perform> and insert <functions 
that assessors exercise> 

Roseanna Cunningham 
 

111 In schedule 1, page 60, line 20, leave out <role to be undertaken> and insert <functions to be 
exercised> 

Roseanna Cunningham 
 

112 In schedule 1, page 60, line 27, leave out <perform their duties> and insert <exercise their 
functions> 

Schedule 1A 

Roseanna Cunningham 
 

113 In schedule 1A, page 62, leave out lines 33 and 34 

Roseanna Cunningham 
 

114 In schedule 1A, page 63, line 10, at end insert— 

<The making of an application as 
mentioned in section 4(3)(la) 

The owner-occupier crofter making the 
application> 

Peter Peacock 
Supported by: Liam McArthur 
 

204 Leave out schedule 1A  

Schedule 1B 

Roseanna Cunningham 
 

115 In schedule 1B, page 65, line 24, leave out <and (5)> 

Roseanna Cunningham 
 

116 In schedule 1B, page 65, line 34, at beginning insert <in relation to a croft such as is mentioned in 
paragraph (ba) which is unregistered,> 
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Roseanna Cunningham 
 

117 In schedule 1B, page 65, line 35, leave out <such a> and insert <the> 

Roseanna Cunningham 
 

118 In schedule 1B, page 65, line 36, leave out <such a> and insert <the> 

Roseanna Cunningham 
 

119 In schedule 1B, page 65, leave out lines 37 and 38 

Roseanna Cunningham 
 

120 In schedule 1B, page 66, line 5, leave out <(3)> and insert <a copy of such a certificate received 
under section 8(3)> 

Roseanna Cunningham 
 

121 In schedule 1B, page 66, line 38, leave out <(1A),> 

Roseanna Cunningham 
 

122 In schedule 1B, page 67, line 18, at end insert— 

<Section (Notification of change to registration schedule) applies to an amendment to the 
registration schedule of a common grazing, or to an amendment to the register relating 
to a common grazing, as it applies to an amendment to the registration schedule of a 
croft, or as the case may be, to an amendment to the register relating to a croft with the 
following modifications— 

(a) in subsection (1)— 

(i) for “croft or owner-occupied croft” substitute “common grazing”; 

(ii) for “5(1)” substitute “19B(1)”; 

(b) in subsection (2), for “the crofter, or as the case may be owner-occupier crofter, of 
the croft” substitute “the owner of the common grazing and to any grazings 
committee, or grazings constable, of the common grazing”; 

(c) subsection (3) is omitted; 

(d) in subsection (4)— 

(i) “26K(7)” is omitted;  

(ii) in paragraph (a), for “croft” substitute “common grazing”.> 

Peter Peacock 
Supported by: Liam McArthur 
 

205 Leave out schedule 1B  
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Schedule 2 

Peter Peacock 
 

123 In schedule 2, page 69, leave out line 6 

Peter Peacock 
 

124 In schedule 2, page 69, leave out line 7 

Peter Peacock 
Supported by: Liam McArthur 
 

206* In schedule 2, page 69, leave out lines 11 to 26  

Peter Peacock 
Supported by: Liam McArthur 
 

207 In schedule 2, page 69, line 40, leave out from beginning to end of line 6 on page 70 

Peter Peacock 
Supported by: Liam McArthur 
 

208 In schedule 2, page 70, leave out lines 8 to 17 

Peter Peacock 
Supported by: Liam McArthur 
 

209 In schedule 2, page 70, leave out lines 19 to 27 

Peter Peacock 
Supported by: Liam McArthur 
 

210 In schedule 2, page 70, leave out lines 29 to 39 

Peter Peacock 
Supported by: Liam McArthur 
 

211 In schedule 2, page 71, leave out lines 4 to 10 

Peter Peacock 
Supported by: Liam McArthur 
 

212 In schedule 2, page 71, line 22, leave out from beginning to end of line 42 on page 72 

Roseanna Cunningham 
 

125 In schedule 2, page 72, line 1, leave out <section> and insert <subsection> 

Roseanna Cunningham 
 

126 In schedule 2, page 72, line 13, leave out first <section> and insert <subsection> 
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Roseanna Cunningham 
 

127 In schedule 2, page 72, line 26, leave out <section (1F)> and insert <subsection (1G)> 

Roseanna Cunningham 
 

128 In schedule 2, page 72, line 40, leave out <section> and insert <subsection> 

Roseanna Cunningham 
 

129 In schedule 2, page 72, line 43, leave out from beginning to <land),> and insert <; and 

(  )> 

Peter Peacock 
Supported by: Liam McArthur 
 

213 In schedule 2, page 73, leave out lines 3 to 20 

Peter Peacock 
Supported by: Liam McArthur 
 

214 In schedule 2, page 73, leave out line 23 

Roseanna Cunningham 
 

227* In schedule 2, page 73, line 23, leave out <(5ZB)> and insert <(5ZD)> 

Peter Peacock 
Supported by: Liam McArthur 
 

215 In schedule 2, page 73, line 28, leave out from beginning to end of line 12 on page 74 

Roseanna Cunningham 
 

130 In schedule 2, page 73, line 28, leave out <(5ZA)> and insert <(5ZC)> 

Roseanna Cunningham 
 

131 In schedule 2, page 73, line 29, leave out <(5ZB)> and insert <(5ZD)> 

Roseanna Cunningham 
 

132 In schedule 2, page 73, line 33, leave out <(5ZC)> and insert <(5ZE)> 

Roseanna Cunningham 
 

133 In schedule 2, page 73, line 34, leave out <(5ZA)> and insert <(5ZB)> 

Peter Peacock 
Supported by: Liam McArthur 
 

216 In schedule 2, page 74, line 31, leave out from beginning to end of line 7 on page 76 
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Roseanna Cunningham 
 

134 In schedule 2, page 76, line 12, after <section> insert <5AA,> 

Roseanna Cunningham 
 

135 In schedule 2, page 76, line 12, at end insert— 

<(  ) after that subsection insert— 

“(1A) For the purposes of paragraph (c) of subsection (1)— 

(a) where a crofter has sublet the croft by virtue of a lease to which section 
27 applies, the crofter is deemed to comply with the duties mentioned in 
that paragraph (other than the duty not to misuse the croft) if the crofter’s 
subtenant complies with the duties; 

(b) where the Commission have granted consent under section 21B, the 
crofter is deemed to comply with the duty mentioned in section 5AA.”; 
and> 

Peter Peacock 
Supported by: Liam McArthur 
 

217 In schedule 2, page 76, leave out lines 27 to 39 

Roseanna Cunningham 
 

136 In schedule 2, page 77, line 9, at end insert <; and 

(  ) the words “for a period of 7 years from the date of acquisition from the landlord” 
are repealed.> 

Roseanna Cunningham 
 

137 In schedule 2, page 77, line 17, at end insert— 

<(  ) in the words following paragraph (e) of that subsection (as inserted by sub-sub-
paragraph (b)(ii))— 

(i) after “such” where it first occurs insert “owner-occupied crofts and”; 

(ii) for “occupiers of crofts who are also the owners thereof,” substitute 
“owner-occupier crofters,”; and 

(iii) for “and to subtenants of crofts or parts of crofts” substitute “, to subtenants 
of crofts or parts of crofts and to tenants of crofts or parts of crofts 
occupying under such short leases”.> 

Roseanna Cunningham 
 

138 In schedule 2, page 77, line 19, at end insert— 

<(  ) In section 48(3) (liability of crofters to meet expenditure incurred by grazings 
committees)— 

(a) after “29(2)” insert “ or 29A(4C)”; 

(b) after “sublet” insert “or, as the case may be, let”; 
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(c) after “subtenant” insert “or tenant”; and 

(d) after “subtenancy” insert “or tenancy”.> 

Peter Peacock 
Supported by: Liam McArthur 
 

218* In schedule 2, page 77, line 25, leave from beginning to end of line 33 on page 79 

Peter Peacock 
Supported by: Liam McArthur 
 

219 In schedule 2, page 79, leave out lines 35 to 38 

Peter Peacock 
Supported by: Liam McArthur 
 

220 In schedule 2, page 79, line 42, leave out from beginning to end of line 9 on page 80 

Peter Peacock 
 

228* In schedule 2, page 80, leave out lines 10 and 11 

Peter Peacock 
 

139 In schedule 2, page 80, line 25, after <paragraph> insert <2(2)(d) or> 

Peter Peacock 
Supported by: Liam McArthur 
 

221 In schedule 2, page 80, line 33, leave out from beginning to end of line 4 on page 81 

Roseanna Cunningham 
 

140 In schedule 2, page 81, leave out line 7 

Peter Peacock 
Supported by: Liam McArthur 
 

222 In schedule 2, page 81, leave out lines 7 to 24 

Roseanna Cunningham 
 

141 In schedule 2, page 81, line 11, leave out <is to be construed in accordance with> and insert 
<means a croft mentioned in> 

Peter Peacock 
Supported by: Liam McArthur 
 

223 In schedule 2, page 81, leave out lines 35 to 40 

Roseanna Cunningham 
 

142 In schedule 2, page 81, line 37, leave out from <; and> to end of line 38 
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Long Title 

Peter Peacock 
Supported by: Liam McArthur 
 

224 In the long title, page 1, line 1, leave out from second <to> to <it;> in line 2 

Roseanna Cunningham 
 

143 In the long title, page 1, line 2, after second <crofts> insert <, common grazings and land held 
runrig> 

 32

1151



SP Bill 35A-G  Session 3 (2010) 

Crofting Reform (Scotland) Bill 
 

Groupings of Amendments for Stage 3 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• the text of amendments to be debated during Stage 3 proceedings, set out in 
the order in which they will be debated.  THIS LIST DOES NOT 
REPLACE THE MARSHALLED LIST, WHICH SETS OUT THE 
AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 
DISPOSED OF. 

 
Groupings of amendments 

 
Note: The time limits indicated are those set out in the timetabling motion to be 
considered by the Parliament before the Stage 3 proceedings begin.  If that motion is 
agreed to, debate on the groups above each line must be concluded by the time 
indicated, although the amendments in those groups may still be moved formally and 
disposed of later in the proceedings.  

Group 1: Functions of Commission – general 
2, 144, 4, 123, 124 

Group 2: Minor, technical and drafting amendments 
3, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 28, 30, 32, 
33, 35, 36, 38, 39, 40, 41, 46, 49, 50, 51, 54, 55, 57, 58, 59, 60, 61, 62, 64, 66, 67, 83, 
85, 86, 92, 192, 94, 95, 96, 97, 98, 109, 110, 111, 112, 113, 114, 125, 126, 127, 128, 
129, 227, 130, 131, 132, 133, 134, 137, 138, 140, 141, 142, 143 
 

Notes on amendments in this Group 
 Amendment 98 is pre-empted by amendment 201 in Group 4 
 Amendments 125, 126, 127 and 128 are pre-empted by amendment 212 in 

Group 4 
 Amendment 227 is pre-empted by amendment 214 in Group 4 
 Amendments 130, 131, 132 and 133 are pre-empted by amendment 215 in 

Group 4 
 Amendment 141 is pre-empted by amendment 222 in Group 4 
 Amendment 142 is pre-empted by amendment 223 in Group 4 
 Amendment 143 is pre-empted by amendment 224 in Group 4 

 
Debate to end no later than 20 minutes after proceedings begin 

 

Group 3: Duty of Commission to support production of community plans 
145 
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Group 4: The Crofting Register – need for new Register and commencement 
146, 147, 148, 149, 150, 151, 152, 153, 154, 155, 156, 157, 158, 159, 160, 161, 162, 
163, 164, 165, 166, 167, 168, 169, 170, 171, 172, 173, 174, 179, 180, 181, 182, 183, 
184, 185, 186, 187, 188, 189, 193, 194, 195, 196, 197, 93, 200, 225, 201, 226, 204, 
205, 206, 207, 208, 209, 210, 211, 212, 213, 214, 215, 216, 217, 218, 219, 220, 228, 
221, 222, 223, 224 
 
 Notes on amendments in this Group 
 Amendment 184 pre-empts amendments 88 and 89 in Group 10 
 Amendment 201 pre-empts amendment 98 in Group 2 
 Amendment 212 pre-empts amendments 125, 126, 127 and 128 in Group 2 
 Amendment 214 pre-empts amendment 227 in Group 2 
 Amendment 215 pre-empts amendments 130, 131, 132 and 133 in Group 2 
 Amendment 222 pre-empts amendment 141 in Group 2 
 Amendment 223 pre-empts amendment 142 in Group 2 
 Amendment 224 pre-empts amendment 143 in Group 2 
 

Debate to end no later than 40 minutes after proceedings begin 

 

Group 5: Registration process and notification of registration 
26, 27, 29, 31, 34, 37, 52, 63, 115, 121, 122 

Group 6: Rectification and indemnity 
42, 43, 44, 45, 47, 48 

Group 7: Common grazings and land held runrig – effect of registration and 
application of Act 
53, 56, 116, 117, 118, 119, 120 

 
Debate to end no later than 1 hour after proceedings begin 

 

Group 8: Residency duty – application to islands 
175, 178 

Group 9: Duties to put to purposeful use, keep in fit state for cultivation etc. 
65, 176, 68, 177 

Group 10: Owner-occupied crofts – transfer on division and leases 
69, 70, 71, 72, 73, 88, 89, 90, 91 
 
 Notes on amendments in this Group 
 Amendments 88 and 89 are pre-empted by amendment 184 in Group 4 
 

Debate to end no later than 1 hour 20 minutes after proceedings begin 
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Group 11: Monitoring compliance with duties 
1, 74, 75, 87 

Group 12: Circumstances in which Commission to be satisfied that certain duties 
not breached 
76, 77, 78, 79, 80, 81, 82, 84, 135 

Group 13: Assignation of croft to family member – procedure 
190, 191 

Group 14: Presumption against development of certain croft land 
198 

 
Debate to end no later than 1 hour 45 minutes after proceedings begin 

 

Group 15: Report to the Parliament on economic condition of crofting etc. 
199 

Group 16: Crown immunity of Commission 
99 

Group 17: Power of Commission to charge 
100, 139 

 
Debate to end no later than 2 hours and 5 minutes after proceedings begin 

 

Group 18: Delegation of duty to select member to chair Commission 
101, 102 

Group 19: Representation of interests of landlords on Commission 
103, 104 

Group 20: Elections to Commission 
202, 105, 106, 107, 203, 108 
 

Notes on amendments in this Group 
 Amendment 107 pre-empts amendment 203 

Group 21: Period for financial assistance to persons acquiring crofts               
136 

 
Debate to end no later than 2 hours 25 minutes after proceedings begin 
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EXTRACT FROM MINUTES OF PROCEEDINGS 
 

Vol. 4, No. 16   Session 3 
 

Meeting of the Parliament 
 

Thursday, 1 July 2010 
 

Note: (DT) signifies a decision taken at Decision Time. 
 
Crofting Reform (Scotland) Bill: Bruce Crawford, on behalf of the Parliamentary 
Bureau, moved S3M-6694—That the Parliament agrees that, during Stage 3 of the 
Crofting Reform (Scotland) Bill, debate on groups of amendments shall, subject to 
Rule 9.8.4A, be brought to a conclusion by the time limits indicated, those time limits 
being calculated from when the Stage begins and excluding any periods when other 
business is under consideration or when a meeting of the Parliament is suspended 
(other than a suspension following the first division in the Stage being called) or 
otherwise not in progress: 
 

Groups 1 and 2:  20 minutes 
Groups 3 and 4:  40 minutes 
Groups 5 to 7:  1 hour 
Groups 8 to 10:  1 hour 20 minutes 
Groups 11 to 14:  1 hour 45 minutes 
Groups 15 to 17:  2 hours 5 minutes 
Groups 18 to 21:  2 hours 25 minutes 

 
The motion was agreed to. 
 
Crofting Reform (Scotland) Bill - Stage 3: The Bill was considered at Stage 3. 
 
The following amendments were agreed to (without division): 144, 3, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 
33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 
55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 65, 176, 66, 67, 68, 177, 69, 70, 71, 72, 73, 1, 
74, 75, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 192, 199, 93, 94, 95, 
96, 97, 98, 101, 103, 104, 105, 106, 108, 109, 110, 111, 112, 113, 114, 115, 116, 
117, 118, 119, 120, 121, 122, 125, 126, 127, 128, 129, 227, 130, 131, 132, 133, 134, 
135, 136, 137, 138, 140, 141, 142 and 143. 
 
Amendment 107 was agreed to (by division: For 59, Against 56, Abstentions 0). 
 
The following amendments were disagreed to (by division)— 

2  (For 58, Against 64, Abstentions 0) 
145 (For 59, Against 65, Abstentions 0) 
146  (For 59, Against 66, Abstentions 0) 
147  (For 59, Against 66, Abstentions 0) 
148  (For 59, Against 66, Abstentions 0) 
149  (For 59, Against 66, Abstentions 0) 
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150  (For 59, Against 66, Abstentions 0) 
151  (For 59, Against 66, Abstentions 0) 
76  (For 55, Against 64, Abstentions 0) 
77  (For 56, Against 64, Abstentions 0) 
190  (For 55, Against 62, Abstentions 0) 
191  (For 54, Against 62, Abstentions 0) 
198  (For 56, Against 61, Abstentions 0) 
99  (For 55, Against 61, Abstentions 0) 
100  (For 56, Against 60, Abstentions 0) 
202  (For 56, Against 59, Abstentions 0). 

 
Amendment 175 was moved and, with the agreement of the Parliament, withdrawn. 
 
The following amendments were not moved: 4, 152, 153, 154, 155, 156, 157, 158, 
159, 160, 161, 162, 163, 164, 165, 166, 167, 168, 169, 170, 171, 172, 173, 174, 178, 
179, 180, 181, 182, 183, 184, 185, 186, 187, 188, 189, 193, 194, 195, 196, 197, 200, 
225, 201, 226, 102, 204, 205, 123, 124, 206, 207, 208, 209, 210, 211, 212, 213, 214, 
215, 216, 217, 218, 219, 220, 228, 139, 221, 222, 223 and 224. 
 
Amendment 203 was pre-empted. 
 
Crofting Reform (Scotland) Bill: The Minister for Environment (Roseanna 
Cunningham) moved S3M-6605—That the Parliament agrees that the Crofting 
Reform (Scotland) Bill be passed. 
 
After debate, the motion was agreed to ((DT) by division: For 66, Against 0, 
Abstentions 59). 
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Scottish Parliament 
Thursday 1 July 2010 

[The Presiding Officer opened the meeting at 
09:15] 

Business Motion 
The Presiding Officer (Alex Fergusson): 

Good morning. The first item of business is 
consideration of business motion S3M-6694, in the 
name of Bruce Crawford, on behalf of the 
Parliamentary Bureau, setting out a timetable for 
the stage 3 consideration of the Crofting Reform 
(Scotland) Bill. 

Motion moved, 

That the Parliament agrees that, during Stage 3 of the 
Crofting Reform (Scotland) Bill, debate on groups of 
amendments shall, subject to Rule 9.8.4A, be brought to a 
conclusion by the time limits indicated, those time limits 
being calculated from when the Stage begins and excluding 
any periods when other business is under consideration or 
when a meeting of the Parliament is suspended (other than 
a suspension following the first division in the Stage being 
called) or otherwise not in progress: 

Groups 1 and 2: 20 minutes 

Groups 3 and 4: 40 minutes 

Groups 5 to 7: 1 hour 

Groups 8 to 10: 1 hour 20 minutes 

Groups 11 to 14: 1 hour 45 minutes 

Groups 15 to 17: 2 hours 5 minutes 

Groups 18 to 21: 2 hours 25 minutes—[Bruce 
Crawford.] 

Motion agreed to. 

Crofting Reform (Scotland) Bill: 
Stage 3 

The Presiding Officer (Alex Fergusson): The 
next item of business is stage 3 proceedings on 
the Crofting Reform (Scotland) Bill. In dealing with 
amendments, members should have the bill as 
amended at stage 2, the marshalled list and the 
groupings, which I have agreed as Presiding 
Officer. The first division will be a 30-second 
division, following a five-minute suspension. 
Thereafter, there will be a voting period of one 
minute for the first division after a debate and the 
voting period for all other divisions will be 30 
seconds. 

We are incredibly tight for time, so, to begin 
with, I ask no speaker to speak for more than one 
minute. 

Section 2—General functions of the Crofting 
Commission 

The Presiding Officer: We start with group 1. 
Amendment 2, in the name of Peter Peacock, is 
grouped with amendments 144, 4, 123 and 124. 

Peter Peacock (Highlands and Islands) (Lab): 
I believe that the crofting commission should retain 
a role in the development of crofting. It is a unique 
body and the future of crofting is a central part of 
its concern. It seems wrong to pass in its entirety 
the development function to Highlands and Islands 
Enterprise at a time when the crofting commission 
is to become democratically elected. I believe that 
the commission should retain a role in 
development, albeit one that is defined in its 
strategic plans. It would be regrettable, to say the 
least, if in years to come we wanted the 
commission to do something only to discover that 
it was not legally empowered to do so. Retaining 
the development role and defining it through the 
strategic plan seems sensible. Amendments 2 and 
123 seek to deal with that by leaving the 
development function with the commission. 

Amendment 124 was drafted in the same spirit 
as the amendments about development. I seek 
clarification from the Minister for Environment 
about the provisions in the Crofters (Scotland) Act 
1993 that the bill will delete. Should they be 
continued? They cover matters to which even the 
Government is committed. I look forward to 
hearing what the minister has to say about that. 

Amendment 4 is a probing amendment that 
seeks to ensure that what the commission is 
currently doing to hold maps is permissible under 
its powers. 

I move amendment 2. 

Karen Gillon (Clydesdale) (Lab): Amendment 
144 seeks to place within the functions of the 
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crofting commission a role in supporting 
population retention in the crofting counties and in 
the newly designated areas. It is similar to an 
amendment that I lodged at stage 2. I thank the 
minister and her officials for their support for the 
amendment. Population retention is absolutely 
crucial to the crofting counties if we are serious 
about crofting for the future and amendment 144 is 
part of that, so I hope that members will support it. 

Alasdair Allan (Western Isles) (SNP): I support 
Karen Gillon’s amendment 144. Although it is at 
one level symbolic, it is also more than that. From 
the beginning of the bill, it will remind the 
commission that part of its statutory function is to 
have regard to 
“the desirability of supporting population retention ... in the 
crofting counties”. 

Ms Gillon’s amendment is useful in that it will 
remind the commission that it is there not only to 
serve individual crofters, but ensure the future of 
the wider communities around them and to take 
decisions that benefit not only individuals but the 
wider community. It will also serve to give crofting 
the status that it deserves in our wider economic 
strategy for the Highlands and Islands. 

Liam McArthur (Orkney) (LD): The Scottish 
ministers decided to remove the development 
function from the commission and hand it to HIE. 
Like many others, the Liberal Democrats had 
concerns about that approach, but we recognise 
that at this stage it serves little useful purpose to 
try to reverse the decision. However, Peter 
Peacock’s amendments in this group usefully 
make explicit the crofting commission’s on-going 
interest in and responsibility for the development 
of crofting in the crofting counties. I think that that 
view is widely held across the parties and I hope 
that Peter Peacock’s amendments will be 
supported.  

Karen Gillon’s amendment 144 is also helpful in 
underscoring what we all believe is one of the 
principal achievements of crofting: sustaining 
communities by retaining population in some of 
the remotest areas. I recall the minister accepting 
that general principle at stage 2 and I hope that, 
like the other amendments in the group, 
amendment 144 will be agreed to. 

John Scott (Ayr) (Con): I welcome Karen 
Gillon’s amendment 144, which deals properly 
with the desirability of supporting crofting—
something to which I know the whole Parliament 
aspires. 

Peter Peacock’s amendments 123 and 124, 
which seek to return development powers to the 
commission, are perhaps bolting the stable door 
after the horse has gone, as the development 
functions have already been given to Highlands 
and Islands Enterprise. If the bill is passed today, 

we will give the commission significantly more 
regulatory powers and, indeed, more work to do, 
perhaps not with adequate funding. I do not 
believe that the commission needs even more 
work. Its core burden will be regulation and 
enforcement; HIE should be left to get on with 
development. I do not support amendments 2, 123 
or 124. 

The Presiding Officer: Due to members’ 
diligence, I can offer the minister two minutes to 
wind up. 

The Minister for Environment (Roseanna 
Cunningham): Thank you, Presiding Officer. I will 
take Peter Peacock’s amendments first and then 
Karen Gillon’s. 

As members said, the Government has already 
transferred crofting development to Highlands and 
Islands Enterprise. That transfer took place on 1 
April 2009. We considered that crofting 
communities would benefit more if the function 
became the responsibility of the agency whose 
primary responsibility is the social and economic 
development of the Highlands and Islands. We 
believe that the commission can best contribute to 
development by ensuring that crofting is properly 
regulated and that croft land is occupied and used. 
I therefore urge members to reject amendments 2 
and 123. 

Amendment 4 is pointless. There is nothing to 
prevent the commission from requesting a map 
and nothing to prevent a person from declining the 
commission’s request, so I do not see how the 
amendment would take us forward. As for 
amendment 124, it would overburden the 
commission with a number of ancillary duties 
rather than focusing it on regulation. 

On the other hand, I welcome Karen Gillon’s 
amendment 144, which is a revised version of an 
amendment that she lodged at stage 2. It will 
ensure that the commission has explicit regard to 
supporting population retention in the crofting 
counties, which I believe we all support. 

The Presiding Officer: I call Peter Peacock to 
wind up and either press or withdraw his 
amendment. 

Peter Peacock: I do not have a lot to say, 
Presiding Officer. I am glad that the minister said 
that amendment 4 is pointless. I was hoping to 
establish that it is permissible for the commission 
to do what I describe in the amendment. I will say 
no more than that. 

The Presiding Officer: The question is, that 
amendment 2 be agreed to. Are we agreed? 

Members: No. 
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The Presiding Officer: There will be a division. 
As it is the first division of the day, there will be a 
five-minute suspension. 

09:22 
Meeting suspended. 

09:27 
On resuming— 

The Presiding Officer: We come to the division 
on amendment 2. 
For 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Stewart, David (Highlands and Islands) (Lab)  

Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

Against 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 
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The Presiding Officer: The result of the 
division is: For 58, Against 64, Abstentions 0. 

Amendment 2 disagreed to. 

Amendment 144 moved—[Karen Gillon]—and 
agreed to. 

The Presiding Officer: We come to group 2. 
Amendment 3, in the name of the minister, is 
grouped with amendments 5 to 25, 28, 30, 32, 33, 
35, 36, 38 to 41, 46, 49 to 51, 54, 55, 57 to 62, 64, 
66, 67, 83, 85, 86, 92, 192, 94 to 98, 109 to 114, 
125 to 129, 227, 130 to 134, 137, 138 and 140 to 
143. I draw members’ attention to the pre-emption 
information that is given in the list of groupings. 

Roseanna Cunningham: Before anyone gets 
started on the number of these minor technical 
drafting amendments, I point out that many of 
them will tidy up non-Government amendments 
that we supported at stage 2 on the basis that we 
would need to fix some of the drafting at stage 3. 
Others are technical changes and corrections to 
minor drafting errors, and some are minor 
consequentials to other Government amendments. 
In the interests of time, I propose not to go through 
each of the minor amendments in the group—
members will be delighted to hear that—but to 
offer to expand on any amendment on which a 
member wishes further clarification. 

I move amendment 3. 

John Scott: The amendments in group 2 are 
essentially technical and drafting amendments, all 
of which we will support. In due course, we will be 
happy to consider voting on the amendments en 
bloc, if that is helpful. 

Peter Peacock: The Labour Party strongly 
opposes the bill’s proposals for a new crofting 
register. We will come to the detailed debate on 
that in group 4, under which we will try to remove 
the register from the bill. A number of 
amendments in group 2 touch on that. However, 
given that we will have the opportunity to vote 
down the register shortly, at this stage in the 
proceedings we will not impede the Government’s 
technical amendments to the register. 

Amendment 3 agreed to. 

After section 2 
Amendment 4 not moved. 

09:30 
The Presiding Officer: We now come to group 

3. Amendment 145, in the name of Peter Peacock, 
is the only amendment in the group. 

Peter Peacock: I lodged an amendment at 
stage 2 to allow for a debate on the concept of 
community planning in crofting. Regrettably, the 

debate focused on the question of maps and 
mapping, and the proposal was seen as an 
alternative to the second crofting register. In fact, 
community planning in a crofting township is a 
community development matter. The process is in 
its infancy, but the recent Camuscross report, 
which a number of members are aware of, 
demonstrates its potential. I am aware that the 
Scottish Crofting Federation intends to continue 
that process and encourage that in the future. 

This is, in part, a question of land use, and local 
work could feed in to inform local plan 
development by the local authority and may have 
implications for local land for housing, for example. 
In part, such a planning exercise may assist the 
commission with regulatory issues that concern 
absenteeism and neglect, croft reorganisation and 
the like. I propose that the commission should be 
involved, with others, in supporting a community 
development process and should set out in its 
strategic plan how it will do that. 

I move amendment 145. 

John Scott: It is with regret that I am unable to 
support amendment 145 as it would duplicate 
much of what is already agreed in the bill and 
would only further complicate things. If the Rural 
Affairs and Environment Committee had come to a 
view at stage 1 that mandatory community 
mapping was a good idea, we might have been in 
a different place today. 

Roseanna Cunningham: Amendment 145 is a 
new version of Peter Peacock’s failed amendment 
at stage 2 that sought to require the compilation of 
community maps and plans. It appears that we 
have dropped the maps, held on to the plans and 
changed their purpose. They are now supposedly 
for the crofting communities’ benefit rather than 
the commission’s.  

Peter Peacock seems unable to come to terms 
with the fact that responsibility for crofting 
development already rests with Highlands and 
Islands Enterprise. It has already developed its 
growth at the edge approach, which does a vast 
amount of what he is talking about.  

Peter Peacock spent much of his time at stage 2 
trying to scare everyone about the resource 
implications of getting the commission to do no 
more than its regulatory job properly—
[Interruption.]  

The Presiding Officer: Order. 

Roseanna Cunningham: Yet here he is 
suggesting that we lump this completely uncosted, 
unresourced and potentially extremely 
burdensome requirement on the commission. The 
proposal would simply take us backwards rather 
than forwards, and the amendment should be 
rejected. 
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Peter Peacock: I am deeply grateful for the 
minister’s gracious remarks about my amendment. 
[Laughter.] However, I fully intend to stick to my 
guns because I believe that I am right and the 
Government is wrong. 

The Presiding Officer: The question is, that 
amendment 145 is agreed to. Are we agreed? 

Members: No.  

The Presiding Officer: There will be a division. 
For 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  

Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  

Against 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  
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The Presiding Officer: The result of the 
division is: For 59, Against 65, Abstentions 0. 

Amendment 145 disagreed to. 

Section 3—The Crofting Register 

Amendment 5 moved—[Roseanna 
Cunningham]—and agreed to. 

The Presiding Officer: We move to group 4. 
Amendment 146, in the name of Peter Peacock, is 
grouped with amendments 147 to 174, 179 to 189, 
193 to 197, 93, 200, 225, 201, 226, 204 to 220, 
228 and 221 to 224. I draw members’ attention to 
the pre-emption information on the groupings 
paper. 

Peter Peacock: I lodged a series of 
amendments in this group to try to remove the 
whole of part 2 of the bill, which now runs to 
dozens and dozens of pages of complex 
procedure with which crofters will have to comply.  

Part 2 establishes a second register of crofts; it 
does not replace the existing register. The new 
register will require precise maps of croft 
boundaries to be produced. Those maps are 
designed not to assist with regulatory applications, 
necessarily, but to record the croft holding on a 
national register that will be held in Edinburgh. 
Many things will trigger the requirement for a map, 
whether the crofter believes that map to be 
necessary or not.  

This second and compulsory register that is 
proposed by the Government could take up to 40 
years to complete, and has little or nothing to do 
with better support for crofting. It is argued that it 
will provide certainty on croft boundaries for all 
time, but to what effect? Where there is 
uncertainty about a croft boundary that is material 
to one of the interests, the matter can ultimately be 
settled by the Land Court, which is something that 
the new register’s provisions simply repeat. The 
fact that the committee convener had to use her 
casting vote on no less than 18 occasions to force 
the Government’s measure through demonstrates 
the depth of the division on this matter.  

Amendment 93 is different in character from the 
other amendments in the group. The minister has 
said that the Government’s policy is not to 
commence the register for one year following the 
creation of the computer database, which itself will 
take some 18 months or more. The minister has 
added that there could be a further delay in 
commencement of a further year. In theory and in 
practice, there could be further and indefinite 
delays to the commencement, which puts the 
matter down the road by a number of years. Who 
knows what might happen in that time, as 
circumstances change? In that context, given that 
commencement could be a number of years away, 
I believe that the Parliament should have a chance 

to assess the case for commencement at that 
time, so amendment 93 seeks to make that 
commencement subject to affirmative order. That 
is the democratic thing to do. 

I move amendment 146. 

Rob Gibson (Highlands and Islands) (SNP): 
In evidence to the Rural Affairs and Environment 
Committee, Sir Crispin Agnew said: 

“A map-based register of crofts is essential. All land in 
Scotland goes on to the land register, and it seems 
anomalous that crofting titles do not appear on that 
register.”—[Official Report, Rural Affairs and Environment 
Committee, 10 February 2010; c 2354.]  

In fact, in each of the past 10 years, around 500 
cases of decrofting have led to registration of land. 

I find it odd that a Labour Party that spent the 
1990s attempting to get a register for the land of 
Scotland should exempt crofts from that approach, 
and should make it more difficult to administer 
crofts in a manner that is fit for the 21st century. 
Many arguments have been aired around this 
issue before, and I am sure that we will hear more, 
but the nub of the matter is that many of the 
experts—the Scottish Rural Property and 
Business Association, the National Farmers Union 
Scotland, the National Trust for Scotland and the 
Scottish Crofting Federation—say that there is a 
need for a land register. The fact that the land 
registers take time to build up should not stop us 
from starting the crofting register. We must oppose 
the removal of the crofting register from the bill. 

John Scott: Group 4 is entirely about removing 
map-based registration from the bill. As we believe 
map-based registration to be in the long-term best 
interests of crofting—as do the organisations that 
Rob Gibson mentioned—we cannot support the 
amendments. Because of implementation and 
construction timings, the new register will not be in 
place for a number of years—perhaps not until 
2012 or 2013—which gives those who wish to 
prepare for the registration facility a window of 
opportunity to do so.  

The register will introduce a level of certainty 
into many crofters’ lives about the boundaries of 
their properties, whether tenanted or owner-
occupied, and will, over time, create secure titles 
to all crofts. Some crofters will dispute boundaries 
with their neighbours during that process, but I 
believe that most will amicably agree boundaries 
with their neighbours, where they are not already 
accurately established.  

I believe map-based registration to be essential. 
The Conservatives will not be able to support the 
72 amendments in the group. 

Liam McArthur: The amendments that were 
lodged by Peter Peacock and supported by me 
concern the part of the bill around which the most 
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significant controversy and on-going disagreement 
exists. Like Peter Peacock, I will not oppose the 
Government’s amendments to part 2, as I support 
the intention of removing the entire part through 
the amendments in this group. 

I acknowledge the steps that Roseanna 
Cunningham has taken to jettison a significant 
proportion of the toxic inheritance that was 
bequeathed to her by Michael Russell, but I am 
disappointed that she remains unpersuaded of the 
need to reconsider the cost of and need for a map-
based register, held by the Registers of Scotland. 
The Crofting Federation and the SRPBA now 
believe that the plans are costly and unworkable.  

The committee’s stage 1 report noted that the 
NFUS and the National Trust also 
“expressed reservations about the approach to registration 
set out in the Bill, instead expressing a preference for 
community-led mapping”. 

It has become increasingly clear, as the SCF 
has highlighted, that the proposed register is for 
the benefit of anyone but the crofters, who are 
being asked to pay for it. The Government has 
estimated that the capital costs will amount to up 
to £1.5 million, with project and on-going costs to 
be borne by crofters. The case for such a proposal 
was never particularly strong. In the current 
climate, pursuit of such a register seems verging 
on reckless. 

Many of the objectives that the Government 
seeks to achieve through its costly register could 
be secured by extending and expanding the scope 
of community-based mapping. As the chair of the 
Crofters Commission, Drew Ratter, made clear in 
evidence, 
“A crofting tenancy is not really a territorial unit; it is, 
essentially, a bundle of rights and duties ... an 
understanding of exactly where the boundary lines go has 
never been desperately important.”—[Official Report, Rural 
Affairs and Environment Committee, 23 February 2010; c 
2452.] 

Exactly so. 

I urge the minister and her colleagues, as well 
as John Scott, Jamie McGrigor and other Tory 
members, to think again. In the name of austerity, 
if not common sense, ditch these plans now. A bill 
that contains such a register is not one that I or my 
Liberal Democrat colleagues can support. 

Maureen Watt (North East Scotland) (SNP): 
The previous Labour-Liberal Democrat 
Administration set up the committee of inquiry on 
crofting—the Shucksmith inquiry. That inquiry 
said: 

“An accurate and current Register of Crofts is a 
prerequisite for effective regulation of crofting.” 

The majority of respondents to our consultation 
who expressed a view on a register said that they 

wanted one and, this morning, Patrick Krause of 
the SCF said that there was a need for a register. 
It seems ridiculous that Peter Peacock wants hill 
tracks but not crofts to be mapped. If we are to 
have effective regulation of crofting, we need 
crofts to be mapped. 

Dave Thompson (Highlands and Islands) 
(SNP): The Government has listened throughout 
the passage of the bill and various changes have 
been made. 

The hokum about a second register is just that. 
The first one is basically an administrative list; it is 
not a register in the sense of the proposal that we 
are considering, which is for a new, accurate, 
legal, map-based register that will have long-term 
benefits for crofting. 

On the radio this morning, Patrick Krause of the 
SCF—contrary to what Liam McArthur has just 
said—supported the case for change and for a 
map-based register. Crofters are not keen to pay 
for it, of course, but the cost of registration has 
been reduced by the Government from £250 to 
between £80 and £130; again, it has listened. 

As with agriculture in general, the real problem 
for crofting is its general viability, as Patrick 
Krause also said on the radio this morning. That 
will be dealt with on another day. It is being looked 
at through the less favoured area support scheme, 
the Scotland rural development programme and 
single farm payments. Last night, I was at a 
meeting of the cross-party group in the Scottish 
Parliament on crofting, at which the crofting 
counties agricultural grants scheme was 
mentioned. 

The Presiding Officer: I must hurry you. 

Dave Thompson: We will deal with those 
issues as we make progress. 

Roseanna Cunningham: Professor Jim Hunter 
said that it would be a huge step forward to have a 
register, particularly a map-based register. Sir 
Crispin Agnew said; 

“A map-based register of crofts is essential.” 

Keith Graham, retired principal clerk to the 
Scottish Land Court, said 

“I welcome the general principle behind a definitive map-
based register”. 

Jonathan Hall of the NFUS said: 
“The NFU Scotland is firmly of the opinion that we need 

a definitive map-based register—there is no doubt that that 
is essential.” 

Even Jean Balfour of the SRPBA said: 
“We support map-based registration in principle.” 

The SCF said: 
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“The SCF strongly supports an effective crofting 
register.”—[Official Report, Rural Affairs and Environment 
Committee, 10 February 2010; c 2354, 2357, 2385, 2386.] 

The National Trust for Scotland, a landowner, said 
that it welcomed the creation of a new map-based 
crofting register, which it believed was essential 
for the future of crofting. 

In the face of all that evidence, Labour and the 
Liberal Democrats are trying to destroy a proposal 
to create, for the first time, a proper, accurate, 
legal, reliable and map-based register of land held 
in crofting tenure. The existing crofting register is 
administrative only. The case for such a register 
and the benefits that it will bring is compelling. 

The Government has listened to some of the 
concerns that have been expressed about the 
crofting register and has responded with 
incentives to encourage communities to come 
forward with group registrations and a commitment 
to delay the mandatory trigger points for a year, 
which will give those communities three years to 
prepare group registrations. The first mandatory 
trigger cannot come in until 2013. 

To ensure that the register will deliver those 
benefits, we must allow for a fair challenge to first 
registration and registration must become 
mandatory if the voluntary approach does not 
deliver enough registrations. The benefits to 
crofters and society in the long term significantly 
outweigh the costs. The bill will meet the most 
basic requirement—it will provide clarity about 
what land is croft land and who has the rights and 
responsibilities for that land. Please oppose the 
Labour-Liberal Democrat amendments. 

09:45 
Peter Peacock: As I said, there is a 

fundamental disagreement here that is evident 
from the debate. 

The minister quoted various people in support of 
the register, but I do not believe that she quoted a 
crofter, and it is the crofters who are telling me 
loudly that the register is impractical in a variety of 
ways. The costs and bureaucracy that the bill 
builds around it are unnecessary. Although John 
Farquhar Munro is not able to be here today, for 
understandable reasons, I refer members to what 
he said during the stage 1 debate. There is a man 
who understands crofting thoroughly and fully, and 
I commend what he said when he said that the 
register is unworkable, unnecessary, bureaucratic, 
costly to crofters and costly to the public purse. 
That is why we should reject it. 

The Presiding Officer: The question is, that 
amendment 146 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 

For 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  

Against 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
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Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

The Presiding Officer: The result of the 
division is: For 59, Against 66, Abstentions 0. 

Amendment 146 disagreed to. 

Section 4—First registration 

Amendments 6 to 15 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 147 moved—[Peter Peacock]. 

The Presiding Officer: The question is, that 
amendment 147 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 
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Against 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Presiding Officer: The result of the 
division is: For 59, Against 66, Abstentions 0. 

Amendment 147 disagreed to. 

Section 5—Registration of events affecting 
registered crofts 

Amendments 16 to 21 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 148 moved—[Peter Peacock]. 

The Presiding Officer: The question is, that 
amendment 148 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
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(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  

Against 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Presiding Officer: The result of the 
division is: For 59, Against 66, Abstentions 0. 

Amendment 148 disagreed to. 

Section 5A—Persons responsible for 
applications for registration 

Amendment 22 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 149 moved—[Peter Peacock]. 

The Presiding Officer: The question is, that 
amendment 149 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
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Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

Against 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  

Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Presiding Officer: The result of the 
division is: For 59, Against 66, Abstentions 0. 

Amendment 149 disagreed to. 

Section 6—Applications for registration 

Amendment 23 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 150 moved—[Peter Peacock]. 

The Presiding Officer: The question is, that 
amendment 150 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  

1168



28069  1 JULY 2010  28070 
 

 

Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  

Against 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  

Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Presiding Officer: The result of the 
division is: For 59, Against 66, Abstentions 0. 

Amendment 150 disagreed to. 

Section 7—Acceptance of applications for 
registration 

Amendments 24 and 25 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 151 moved—[Peter Peacock]. 

The Presiding Officer: The question is, that 
amendment 151 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
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McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

Against 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  

Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Presiding Officer: The result of the 
division is: For 59, Against 66, Abstentions 0. 

Amendment 151 disagreed to. 

Section 8—Completion of registration 

The Presiding Officer: We come to group 5. 
Amendment 26, in the name of the minister, is 
grouped with amendments 27, 29, 31, 34, 37, 52, 
63, 115, 121 and 122.  

Roseanna Cunningham: Now that we have 
agreed that the register is here to stay, we can 
move on to group 5, which contains procedural 
amendments arising from further discussions with 
the Registers of Scotland following stage 2. The 
amendments make changes to the procedures for 
issuing registration certificates and notification of 
changes to the register and clarify the date on 
which the challenge period starts in relation to first 
registration. 

The result of amendments 26, 27, 29 and 52 is 
that the keeper of the registers will now issue a 
certificate of registration only in relation to the first 
registration of a croft. Whenever the register is 
subsequently amended, the keeper will issue 
written notification of the change. 

Amendment 31 provides that there is no need 
for the keeper to issue a fresh certificate at the 
end of the challenge period. Amendment 37 
therefore removes the requirement for a person 
who is challenging a first registration to notify the 
keeper of that challenge. 

Amendment 34 is a consequence of John 
Scott’s stage 2 amendment to alter the start date 
of the challenge period. 

Amendments 63, 115, 121 and 122 make 
consequential changes to the provisions on the 
registration of common grazings and land that is 
held runrig. 

I move amendment 26. 

Amendment 26 agreed to. 

1170



28073  1 JULY 2010  28074 
 

 

Amendments 27 to 29 moved—[Roseanna 
Cunningham]—and agreed to. 

The Presiding Officer: Amendment 152, in the 
name of Peter Peacock, has already been 
debated with amendment 146. 

Peter Peacock: As the voting pattern is now 
well established, I propose not to move most of my 
amendments. There are one or two exceptions, 
but that is my general intention. 

Amendment 152 not moved. 

Section 9—Completion of registration: 
further provision on first registrations 

Amendments 30 and 31 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 153 not moved. 

Section 10—The registration schedule 

Amendment 154 not moved. 

Section 11—Notification of first registration 
Amendments 32 to 34 moved—[Roseanna 

Cunningham]—and agreed to. 

Amendment 155 not moved. 

Section 11A—Power of entry etc where 
Commission is applicant 

Amendment 35 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 156 not moved. 

Section 12—Challenge to first registration 
Amendments 36 to 38 moved—[Roseanna 

Cunningham]—and agreed to. 

Amendment 157 not moved. 

Section 12A—Resumed and decrofted crofts 

Amendments 39 to 41 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 158 not moved. 

Section 14—Rectification of the register 

The Presiding Officer: We now come to group 
6. Amendment 42, in the name of the minister, is 
grouped with amendments 43 to 45, 47 and 48. 

Roseanna Cunningham: Amendments 42 to 
45 are minor drafting amendments. Amendments 
42 to 44 ensure that the keeper can rectify 
mistakes in the register that result from mistakes 
that are made by the commission when it is the 
applicant and is registering a croft for the first time. 
Amendments 45 and 48 ensure that the 
commission may be liable for costs that are 

incurred through the renotification of the first 
registration of a croft when it makes a mistake. 

Amendment 47 provides that the keeper is not 
liable in indemnity where a person should have 
known at the time of registration of a mistake in 
the register, or where the loss is due to the 
person’s own fraud or carelessness. It also 
prevents indemnity claims where there is a 
boundary discrepancy on the register that falls 
within accepted map discrepancy levels. 

I move amendment 42. 

John Scott: This group of amendments, which 
covers sections 14 and 14A on rectification of the 
register, are to be welcomed, as it appears that 
they further tidy up the process of registering and 
indemnities attached to the registration process if 
and when mistakes are made. Of course, we hope 
that mistakes will be few and far between, but at 
least an enhanced process will be in place to 
rectify and indemnify those mistakes if they occur. 

Amendment 42 agreed to. 

Amendments 43 and 44 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 159 not moved. 

Section 14A—Rectification following first 
registration 

Amendments 45 and 46 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 160 not moved. 

Section 15—Indemnity in respect of loss 

Amendments 47 to 49 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 161 not moved. 

Section 16—Rules and fees 

Amendments 50 and 51 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 162 not moved. 

Section 17—Appeals 

Amendment 163 not moved. 

After section 17 

Amendment 52 moved—[Roseanna 
Cunningham]—and agreed to. 

Section 18—Meaning of “croft” etc 

Amendment 164 not moved. 

Section 19—Registration of new crofts 

Amendment 165 not moved. 
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Section 19A—First registration of common 
grazings 

10:00 
The Presiding Officer: We now come to group 

7. Amendment 53, in the name of the minister, is 
grouped with amendments 56 and 116 to 120. 

Roseanna Cunningham: This group of 
amendments tidies up the provisions on the 
registration of common grazings.  

Amendment 53 mirrors the section that the bill 
inserts into the 1993 act that makes provision 
about the effect of registration in the crofting 
register. Amendment 56 makes consequential 
changes to avoid duplication in new section 51B of 
the 1993 act. 

Amendment 116 restricts the information that is 
to be included in the registration schedule of a 
common grazing to avoid duplication of 
information in the register. Amendments 117 and 
118 are consequential to it. 

Amendment 119 removes the requirement for 
information about a landlord or landowner of a 
croft to be entered into the common grazing 
registration schedule.  

Amendment 120 mirrors the drafting changes 
that amendment 32 made to section 11. 

Now that everybody is absolutely clear on that, I 
move amendment 53. 

Amendment 53 agreed to. 

Amendment 54 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 166 not moved. 

Section 19B—Registration of events 
affecting registered common grazings 

Amendment 167 not moved. 

Section 19C—Applications for registration: 
common grazings 

Amendment 55 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 168 not moved. 

Section 19D—Registration of new common 
grazings 

Amendment 56 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 169 not moved. 

Section 19E—Application of Act to common 
grazings 

Amendment 170 not moved. 

Section 19F—Transfer of land containing 
crofts: offences 

Amendments 57 to 62 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 171 not moved. 

Section 19G—Change of landlord: offences 

Amendment 172 not moved. 

Section 19H—Transfer of land on which 
common grazing is situated: offences 

Amendment 173 not moved. 

Section 19I—Lands held runrig 

Amendments 63 and 64 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 174 not moved. 

Section 20—Duties relating to residency, 
misuse and neglect of crofts 

The Deputy Presiding Officer (Trish 
Godman): We now move to group 8. Amendment 
175, in the name of Liam McArthur, is grouped 
with amendment 178. 

Liam McArthur: The Government made a 
welcome concession at stage 2 to increase from 
16km to 32km the maximum distance from his or 
her croft within which a tenant or owner-occupier 
crofter must ordinarily be resident before the 
matter is brought to the commission’s attention. 
That limit is no more than a trigger for the 
commission, which can then consider the reasons 
for such an arrangement and whether further 
steps are required. 

We all acknowledged that, although any figure 
was likely to be somewhat arbitrary, extending the 
distance was justified to reflect changing 
circumstances, not least the distances that people 
are now able and prepared to commute.  

The idea of separate trigger distances for 
different parts of the crofting counties was briefly 
considered but rightly rejected as overly 
bureaucratic and unworkable. However, I remain 
concerned that an as-the-crow-flies judgment on 
the distance that might suggest that a crofter is 
technically absent is less easy to make in island 
communities, particularly in the absence of 
causeways or direct ferry links.  

I acknowledge that Shetland and the Western 
Isles may be less affected by that than Orkney, but 
I invite the minister to offer what reassurances she 
can that the commission will be alive to the risks 
and will have mechanisms that might enable 
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cases in my constituency to be picked up, even if 
the 32km trigger has not been activated. 

I move amendment 175. 

John Scott: Although I share Liam McArthur’s 
concerns over the problem of distance in island 
situations and support his views, I suspect that his 
anxiety is unnecessary—I certainly hope so—in as 
much as the crofting commission will have 
discretion in all situations anyway. 

The arbitrary 32km for which we have all 
plumped is only a trigger, and I certainly expect 
the commission to be understanding about crofters 
being ordinarily resident in island situations, such 
as those that Mr McArthur describes. 

Roseanna Cunningham: Amendments 175 
and 178 propose that the Scottish ministers be 
able to specify by order islands for which the duty 
of tenant and owner-occupier crofters to reside on 
the croft or within 32km of it should be replaced by 
a reference to being ordinarily resident on the 
island.  

The Government fully recognises the unique 
position of islands, and I fully expect the 
commission to take island situations into account 
when considering cases where crofters live more 
than 32km from their crofts. For example, if a 
crofter lives more than 50km away from the croft 
as the crow flies and 30km of that is across the 
sea, but he regularly goes by boat to work his 
croft, that would be something for the commission 
to take into account in considering whether to 
grant consent for the crofter to be absent. 

However, Liam McArthur’s amendments do not 
address that. They would simply allow ministers to 
exempt certain islands from the residency 
requirement. Therefore, I am not convinced that 
they would achieve what he might have intended; 
instead, the door might be opened to permitting 
absenteeism on large islands, where it should be 
tackled. The 32km residency requirement is a 
trigger for the commission to consider whether 
there are any issues relating to the absence that 
need to be addressed. The commission will retain 
the flexibility to consider each situation in which a 
person is outwith the residency distance. 

I hope that that reassurance is sufficient for 
Liam McArthur to withdraw amendment 175. 

Liam McArthur: The minister is entirely wrong: 
the amendments have achieved a purpose. I 
welcome her reassurance that the commission will 
have the utmost flexibility in taking account of 
situations in island areas. I know that John Scott 
raised the issue at stage 2, and I welcome his 
comments. However, in light of what the minister 
had to say, I do not propose to press either 
amendment in the group. 

Amendment 175, by agreement, withdrawn. 

The Deputy Presiding Officer: We move to 
group 9. Amendment 65, in the name of the 
minister, is grouped with amendments 176, 68 and 
177. 

Roseanna Cunningham: Amendments 65 and 
68 respond to an issue that Peter Peacock raised 
at stage 2. They replace the requirement for 
tenant and owner-occupier crofters to cultivate or 
put to another purposeful use every part of the 
croft with a requirement that every part of the croft 
that is capable of being cultivated or put to another 
purposeful use is put to such use. That means that 
areas that obviously cannot be put to such use—
for example, there may be a large rock in the 
middle of the croft—may reasonably be excluded. 
Of course, any use that the croft is put to is always 
subject to any overriding statutory protections. 

I am happy to add my name to the list of 
supporters of amendments 176 and 177, as I 
recognise that the intention is to safeguard 
suitable environments for corncrakes. I have no 
difficulties with that. 

I move amendment 65. 

John Scott: Amendments 176 and 177 seek to 
remove the control or eradication of irises from the 
measures considered in the context of the 
separate duty to keep the croft in a fit state of 
cultivation. I welcome the support of Peter 
Peacock and Liam McArthur on the matter. My 
aim is to help to preserve corncrake-friendly 
habitats. I also welcome the support of the Royal 
Society for the Protection of Birds. Perhaps I 
should have gone further by seeking to preserve 
whins and rushes where appropriate, as they can 
also provide important habitats for other farmland 
birds as well as corncrakes.  

I am also not certain whether the preservation of 
such bird and vegetation species will be regarded 
as putting crofts to purposeful use. Perhaps the 
minister could explain the position on that and how 
the proposals in the bill are to be reconciled with 
the Government’s current conservation policy. 

Peter Peacock: I take the rare opportunity to 
thank the minister for lodging her amendments on 
the cultivation of crofts. I agree with her. The 
clarification is helpful. I also thank her for 
accepting John Scott’s amendment on the 
cultivation of irises for the reasons that she has 
given. I welcome that acceptance. 

Liam McArthur: A feature of the scrutiny 
process is that we get to stage 2 and then rattle 
through to stage 3. Some of us have had 
misgivings about that with respect to not just the 
Crofting Reform (Scotland) Bill, but the Flood Risk 
Management (Scotland) Bill and the Marine 
(Scotland) Bill. Such an approach has its risks, not 
least in limiting the scope for establishing in more 
detail the implications of amendments that are 
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often perfectly well intentioned, but which would 
benefit from a more considered kicking of the 
tyres. I have had a hand in lodging around 70 
stage 3 amendments to this bill, so I recognise 
that I am on rather shaky ground in that respect. 

Shaky—not to mention aggressively strimmed—
ground is what the yellow iris would have found 
itself on had not the beady eye of someone in the 
RSPB spotted its bracketing with vermin and 
harmful weeds as things to be summarily 
eradicated. I understand that the iris’s guilt by 
association was inherited from previous 
legislation. I confirm my support for amendments 
176 and 177, in John Scott’s name, and seek 
reassurance from the minister that what the bill 
proposes will have no bearing on those who have 
been in receipt of grants over the years that were 
in part aimed at cultivating the growth of irises for 
biodiversity purposes. 

Roseanna Cunningham: I do not think that 
there is anything that I can usefully add at this 
point. I will come back to John Scott and Liam 
McArthur on the specific issues that they have 
raised. 

Amendment 65 agreed to. 

Amendment 176 moved—[John Scott]—and 
agreed to. 

Amendments 66 and 67 moved—[Roseanna 
Cunningham]—and agreed to. 

Section 21—Duties of certain owner-
occupiers of crofts 

Amendment 68 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 178 not moved. 

Amendment 177 moved—[John Scott]—and 
agreed to. 

The Deputy Presiding Officer: We move to 
group 10. Amendment 69, in the name of the 
minister, is grouped with amendments 70 to 73 
and 88 to 91. 

Roseanna Cunningham: These amendments 
relate to owner-occupied crofts. Amendment 69 
replaces the reference to the sale of an owner-
occupied croft with a reference to a 
“transfer (whether or not for valuable consideration)”. 

It will require an owner-occupier crofter to apply to 
the commission to divide a croft before transferring 
title to any part of it, either through a sale or a 
transfer for no value. There will be no more ending 
up with umpteen owners of different parts of an 
owner-occupied croft, making accountability for 
that croft extremely difficult. 

Amendments 70, 71, 72 and 73 are 
consequential to amendment 69. Amendments 88 

and 89 insert references to new subsections 4A 
and 4B inserted by amendment 90, and 
amendment 90 disapplies subsections 1A and 1B 
of section 29A, which relate to the registration of 
short leases, as short leases do not need to be 
registered under section 5, and do not trigger first 
registration under section 4. 

Amendment 91 applies the rights and 
regulations of the common grazings that would 
normally apply to the owner-occupier crofter where 
a right in a common grazing is let to a tenant on a 
short lease of the croft under section 29A. That 
mirrors the present position for tenant crofters and 
their sub-tenants. 

I move amendment 69. 

Amendment 69 agreed to. 

Amendment 70 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 179 not moved. 

Amendments 71 to 73 moved—[Roseanna 
Cunningham]—and agreed to. 

Before section 23 

The Deputy Presiding Officer: We move to 
group 11. Amendment 1, in the name of John 
Scott, is grouped with amendments 74, 75 and 87. 

John Scott: Amendment 1 would oblige crofters 
to make an annual declaration that they are 
complying with the duties set out in part 3 of the 
bill. My hope is that that will encourage crofters to 
carry out their duties and thereby reduce neglect. 
Further, it would provide intelligence on cases that 
might require investigation and failure to return a 
completed and signed form might trigger such an 
investigation. In addition to ensuring that a croft is 
being put to purposeful use by an owner-occupier, 
amendment 1 would also oblige short or long-term 
tenants to use their croft purposefully. Failure to 
return the form annually and to abide by the 
declaration made therein might also attract a 
range of penalties, such as a fine not exceeding 
level 1 on the standard scale—that is to say, up to 
£200—which is a similar sanction to that in the 
Agriculture Act 1947 for the non-return of the 
agricultural census form. 

I will support Rob Gibson’s and Elaine Murray’s 
amendments, which further seek to encourage 
purposeful use of crofts. 

I move amendment 1. 

Elaine Murray (Dumfries) (Lab): The 
committee was concerned about how suspected 
breaches of duty in respect of absenteeism and 
neglect might be progressed. For example, when 
we were in Sutherland we heard about a crofter 
who was aware of neglected crofts in her township 
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that she would have been keen to work, but 
neither she nor the grazings committee were sure 
how the situation could be tackled. The committee 
also heard somewhat contradictory evidence from 
witnesses—Andrew Thin of Scottish Natural 
Heritage wanted the crofting commission to be 
under a statutory duty to investigate suspected 
breaches of duty whereas Drew Ratter was 
concerned that the commission should not be 
required to act as 
“a private detective agency ... inspecting 18,000 crofts at 
regular intervals”.—[Official Report, Rural Affairs and 
Environment Committee, 23 February 2010; c 2459.] 

There were three amendments on the issue at 
stage 2—from me, John Scott and Rob Gibson—
none of which was mutually exclusive. Indeed, our 
amendments today are not mutually exclusive 
either. The minister was sympathetic to the 
intentions of all three amendments but had 
reservations about the wording, so they were 
withdrawn to allow the members to discuss with 
the bill team how they might be progressed. I am 
grateful to the bill team for revised amendments 
74 and 75, which I hope will now receive the 
minister’s support. 

Amendment 74 would place a duty on the 
commission to investigate a suspected breach of 
duty reported in writing by a grazings committee, 
grazings constable, assessor or member of the 
crofting community in which the croft is situated, 
unless it considers that the complaint is frivolous 
or vexatious. Amendment 75 is a consequential 
technical amendment. 

John Scott’s amendment 1 would require 
crofters to provide the commission annually with 
information. At stage 2, John Scott suggested that 
that could be tied in with the agricultural census. 
That was a neat solution, but it has not survived 
into his stage 3 amendment. Nevertheless, I am 
happy to support amendments 1 and 87 as well as 
my amendments 74 and 75. 

10:15 
Rob Gibson: The belief that at the heart of the 

bill is the need to tackle neglect and absenteeism 
has led Elaine Murray, John Scott and me to try to 
provide an opportunity for people who live in the 
crofting communities to take responsibility for 
ensuring that the Crofters Commission is left in no 
doubt about the problems. 

In evidence to the committee, the commission 
said that it saw the potential for substantial misuse 
and neglect, because about 14,000 of the 18,000 
crofts are occupied and between 8,000 and 
10,000 are worked. About 5,000 apply for 
integrated administration and control system 
agricultural support. The problem of neglect may 
be widespread. 

We have mentioned the extremely detailed 
report from Camuscross, which was not agreed to 
by every member of the community there. It is 
important to find a way to trigger the production of 
such reports in a simple form on 
“the condition of the common grazing ... the condition of 
every croft of a crofter sharing in the grazing ... the 
condition of every owner-occupied croft of an owner-
occupier crofter sharing in the grazing” 

and 
“any other matter the Commission may require.” 

My amendment 87 would trigger such a report 
every five years—that differs from the previous 
approach. It is important to add the proposed 
mechanism to allow people to discuss locally the 
way forward to avoid neglect in the future. 

The cherished view of the land leaguers of the 
19th century was to ensure that every productive 
piece of land was put to good use and placed at 
the disposal of those who were able and willing to 
till the land, as Alexander Mackenzie said in the 
1880s. 

Today, our aim is to have active crofting. The 
active crofters to whom I have talked believe that 
such reports will help with that process. I urge 
members to support amendment 87 and the other 
three amendments in the group. 

Liam McArthur: I echo the comments of Rob 
Gibson, Elaine Murray and John Scott. The 
amendments go to the heart of what we have 
sought to do throughout the bill. With few 
exceptions, people take the view that the 
commission should be empowered and properly 
resourced to deal more proactively with issues of 
absenteeism and neglect. 

At stage 2, all three amendments on the subject 
suffered from shortcomings, all of which have 
been addressed at stage 3, so we will support all 
the amendments in the group. I encourage the 
minister to keep the measures under review. They 
go to the heart of what we seek to achieve. 

Roseanna Cunningham: I congratulate the 
three members on their wise and well-drafted 
amendments, with which I agree totally. Each 
member has explained the intent and purpose of 
their amendments clearly. I take on board Liam 
McArthur’s comments, and I urge Parliament to 
support all the amendments in the group. 

Amendment 1 agreed to. 

Section 23—Enforcement of duties of 
crofters and certain owner-occupiers 

Amendments 74 and 75 moved—[Elaine 
Murray]—and agreed to. 

The Deputy Presiding Officer: We move to 
group 12. Amendment 76, in Elaine Murray’s 

1175



28083  1 JULY 2010  28084 
 

 

name, is grouped with amendments 77 to 82, 84 
and 135. 

Elaine Murray: Amendments 76 and 77 are 
alternatives, to give members a choice, so I will 
not move them en bloc. They represent the 
rewording of an amendment that I lodged at stage 
2 and relate to a different section from the stage 2 
amendment. 

Section 20 permits a crofter to engage in or 
refrain from 
“an activity for the purpose of conserving ... the natural 
beauty of the locality of the croft; or ... the flora and fauna of 
that locality”, 

without being in danger of falling foul of their duty 
not to neglect their croft. That could create a 
loophole that could be used to excuse neglect if 
the crofter claimed that he or she refrained from 
an activity to preserve the habitat of a species, for 
example, unless an arbitrator could give advice on 
whether such action was appropriate. 

Amendment 77 states that the commission 
should not conclude that a crofter is in breach of 
their duty if it has requested a conservation body 
such as SNH to confirm whether refraining from or 
engaging in the activity contributes to the 
conservation of the natural beauty of the locality or 
its flora and fauna, and that that has been 
confirmed by the organisation. In addition, 
amendment 76 requires the commission to take 
evidence from the crofter or owner-occupier crofter 
on 
“planning and management relating to the activity being 
engaged in or refrained from”.  

That is in addition to the advice of the 
conservation body. 

At stage 2, the minister was concerned that my 
amendment would require all crofters who were 
engaged in conservation to have a plan that was 
approved by a conservation body. I trust that the 
wording of amendment 76 is now clear in setting 
out that all that the crofter is required to do is to 
provide 
“evidence of planning and management”.  

The advice of the conservation body will be 
requested separately by the commission. I hope 
that that removes concerns about overburdening 
crofters. If not, amendment 77 is similar to 
amendment 76, but does not require evidence of 
planning and management from the crofter.  

Amendments 76 and 77 help to address the 
concerns that John Scott expressed in speaking to 
group 9 amendments, regarding purposeful and 
meaningful use in respect of the control of, for 
example, iris and other plants for the protection of 
corncrakes and other farmland birds. A crofter 
could present that sort of evidence to demonstrate 

that they were not neglecting their croft. I hope 
that the revised amendments, in particular the 
fuller provisions of amendment 76, receive the 
support of members. 

I move amendment 76. 

Roseanna Cunningham: I am afraid that, 
despite the revisions that Elaine Murray has made 
since stage 2, I still cannot support amendments 
76 and 77. They are unnecessary. If a crofter can 
demonstrate that they are doing something or 
refraining from doing something in a planned and 
managed manner for the purposes of nature 
conservation, that is already enough to prevent the 
commission from taking action against them for 
misuse or neglect of the croft.  

In reaching its decisions as to whether or not 
crofters are complying with the duty, the 
commission is already free to consult whoever it 
wants, including SNH, about the activity that 
crofters are or are not undertaking. However, the 
effect of amendments 76 and 77 would be to fetter 
the discretion of the commission to take action on 
misuse or neglect. SNH, or any other conservation 
body, would need to state only that the planned 
and managed activity or inactivity was contributing 
to a nature conservation purpose—to any extent—
and the commission would be unable to conclude 
that the duty not to misuse or neglect the croft was 
being breached. There would be no test of 
material or significant contribution. Furthermore, 
there would be no link between the conservation 
purpose of the crofter's activity or inactivity and the 
contribution to a conservation purpose that is 
perceived by SNH. Therefore, if the crofter stated 
that they were protecting corncrakes, and SNH 
stated that butterfly habitats were being protected, 
the commission would be unable to act. Even if 
SNH concluded that corncrake habitats were 
being damaged by the crofter, but also concluded 
that butterflies were thriving instead, the 
commission could not act. 

Amendments 78 to 80 and 82 ensure that 
enforcement action by the commission to 
terminate a crofter’s tenancy or to require letting 
proposals from an owner-occupier crofter cannot 
be taken against crofters and owner-occupier 
crofters for being absent from the croft where they 
have received consent from the commission to be 
absent. Amendment 81 clarifies that new section 
26A(1B) of the 1993 act applies only to short 
leases of tenants of owner-occupier crofters under 
new section 29A of the 1993 act. Amendment 84 
provides that the commission cannot take 
enforcement action to require an owner-occupier 
crofter who is in breach of their duties to let their 
croft where the owner-occupier crofter has applied 
for consent to let the croft whether on a short 
lease or to a tenant crofter. 
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Amendment 135 provides that where a crofter 
has sublet the croft under section 27 of the 1993 
act, the crofter is deemed to comply with their 
duties if the sub-tenant complies with them. The 
exception is, of course, the duty not to misuse the 
croft. Also, where the commission has consented 
to the crofter being absent, the crofter is deemed 
to comply with the residency duty in new section 
5AA of the 1993 act. The landlord will then be 
unable to apply to the Scottish Land Court to seek 
removal of the crofter on the grounds of breach of 
duty. 

Alasdair Allan: I speak in support of 
amendment 135 in the name of the minister, an 
amendment that goes a long way to reassure 
constituents and clarify points that they have 
raised with me about the role of sub-tenants in the 
bill. Many crofts are, of course, worked under long-
standing and, at times, fairly informal 
arrangements in which a sub-tenant puts the croft 
to what the bill defines as “purposeful use”. One of 
the early misconceptions about the bill was that it 
was hostile to the continuation of such 
arrangements. It has to be said that some of the 
language in the Shucksmith report made it 
understandable why such ideas took hold. 

In a sense, amendment 135 simply restates a 
provision that it is contained elsewhere in the bill 
and in other contexts, but it clarifies that the 
commission must regard the crofter, wherever he 
or she lives, as complying with the legislation if he 
or she has a sub-tenant in place who is putting the 
croft to good use or if the crofter has permission 
from the commission to be absent for a legitimate 
reason. Amendment 135 highlights an important 
principle of the bill, and I commend it to 
Parliament. 

Elaine Murray: I neither accept nor fully 
understand the minster’s objection to my 
amendments. All that my proposed measures do 
is require the commission to seek from the crofter 
a reason why they are refraining from activity and 
then to check with an appropriate conservation 
body that the course of action is appropriate. It is 
simple. I do not understand the objection, and 
leaving the bill as it is might create a loophole that 
a solicitor could use in the future with regard to 
crofting legislation. We will be talking about 
loopholes again later, but there is one in the bill 
that my amendments in this group would help to 
close. 

The Deputy Presiding Officer: The question is, 
that amendment 76 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 

For 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  

Against 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
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Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

The Deputy Presiding Officer: The result of 
the division is: For 55, Against 64, Abstentions 0. 

Amendment 76 disagreed to. 

The Deputy Presiding Officer: I call 
amendment 77. 

Elaine Murray: I hope that amendment 77 is 
more acceptable. 

Amendment 77 moved—[Elaine Murray]. 

The Deputy Presiding Officer: The question is, 
that amendment 77 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 

For 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

Against 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Gavin (Lothians) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
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Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 56, Against 64, Abstentions 0. 

Amendment 77 disagreed to. 

Amendments 78 to 85 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 180 not moved. 

Amendment 86 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendments 181 to 183 not moved. 

After section 23 

Amendment 87 moved—[Rob Gibson]—and 
agreed to. 

Section 24—Letting of owner-occupied 
crofts 

Amendment 184 not moved. 

Amendments 88 to 91 moved—[Roseanna 
Cunningham]—and agreed to. 

Section 30—Enlargement of crofts 

Amendments 185 to 187 not moved. 

Amendment 92 moved—[Roseanna 
Cunningham]—and agreed to. 

Section 30A—Enlargement of common 
grazings 

Amendments 188 and 189 not moved. 

Section 31—Obtaining Commission approval 
or consent 

10:30 
The Deputy Presiding Officer: We move to 

group 13. Amendment 190, in the name of Peter 
Peacock, is grouped with amendment 191. 

Peter Peacock: Family assignations have been 
a matter of debate throughout the bill’s passage, 
with the argument for giving the commission the 
ability to refuse to grant a family assignation being 
based on ensuring equality of treatment between 
different types of crofters. It has also been argued 
that it would be perverse to grant an assignation if 
someone was going to be an absentee and then 
pursue them under the absentee provisions. 

Although I understand that argument, I still 
believe that breaking the family assignation is a 
big, serious step, and amendment 190 seeks to 
add a small step to the procedure in recognition of 
the fact that something serious might be about to 
happen. Under the amendment, the commission 
would be required to tell the crofter when it was 
minded not to grant a family assignation. The 
crofter would then know which way the wind was 
blowing—so to speak—and would be given 28 
days to make formal representations to the 
commission about the potential decision. The 
commission would then have to consider any such 
representations before making its final 
determination. 

It might well be the case that such a step would 
throw up nothing new, but it might also be the 
case that something new and material would 
emerge from the process. It would certainly signal 
to all parties that this was a big step that would 
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require the fullest consideration before any final 
determination was made. In that sense, the 
amendment seeks to add a small but important 
step to the process. 

I move amendment 190. 

Liam McArthur: The committee debated the 
issue in some detail at stages 1 and 2. In many 
respects, the practical implications of the 
Government’s proposal had perhaps a superficial 
appeal, with ministers seemingly trying to avoid a 
situation in which a croft was passed to a family 
member who was quite clearly absent and, more 
pertinent, had no intention of rectifying the 
situation by moving back to or near the crofting 
township. However, the significance of 
Government being seen to interfere with the 
assignation of a croft to a family member was 
perhaps underestimated. Whatever the well-
intentioned motives, I suggest that such a move 
was likely to set alarm bells ringing. Amendments 
190 and 191 are, as Peter Peacock admitted, 
modest, but they strike the right balance and will 
help ministers to avoid falling into the trap—or, 
more relevant, avoid placing the commission in the 
invidious position—of second-guessing what a 
crofter should do with regard to assigning his or 
her croft to a family member. 

John Scott: Amendments 190 and 191 are not 
quite what I expected Peter Peacock to lodge on 
maintaining the family link in crofting by 
assignation. Although I am keen for the next 
generations to follow on from their forebears, 
amendment 190 would not necessarily achieve 
that. I am persuaded that freedom of choice for 
crofters to assign their properties or parts thereof 
to whomsoever they wish is reasonable, and 
amendments 190 and 191 would make that 
process more complicated. I regret to tell Peter 
Peacock that I am, therefore, unable to support 
amendments 190 and 191. 

Roseanna Cunningham: Amendments 190 
and 191 seek to require the commission to consult 
the crofter if it proposes to refuse an application to 
assign a croft to a member of the crofter’s family 
and to allow the crofter 28 days to submit further 
representations on the proposed decision. Of 
course, such a decision would be made because 
the commission was not satisfied that the 
absenteeism issue would be dealt with. 

In effect, the amendments seek to create an 
additional procedural step for the commission in 
dealing with family assignation at a time when 
Peter Peacock has also been arguing about 
commission resources. They also seek to ensure 
that crofting legislation continues to contain the 
kind of inequalities among crofters that this 
Government is attempting to remove. This 
Government believes that all regulatory 
applications to the commission—assignation or 

otherwise—should be treated equally, fairly and 
reasonably, whether they are family or non-family 
transfers. The amendments would not add much 
to the existing commission policy, which is to allow 
assignations to be made to either family or non-
family members, even if they are unable to comply 
with the duties immediately, so long as they 
undertake to comply within a reasonable 
timeframe and put interim arrangements in place 
to ensure that the croft is worked. 

I therefore urge Parliament to reject 
amendments 190 and 191. 

The Deputy Presiding Officer: I call Peter 
Peacock to wind up and indicate whether he will 
press or withdraw amendment 190. 

Peter Peacock: I will press amendment 190. 

The Deputy Presiding Officer: The question is, 
that amendment 190 be agreed to. Are we 
agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 
For 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
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O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  

Against 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  

Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

The Deputy Presiding Officer: The result of 
the division is: For 55, Against 62, Abstentions 0. 

Amendment 190 disagreed to. 

Amendment 191 moved—[Peter Peacock]. 

The Deputy Presiding Officer: The question is, 
that amendment 191 be agreed to. Are we 
agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 
For 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
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Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  

Against 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Salmond, Alex (Gordon) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  

Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

The Deputy Presiding Officer: The result of 
the division is: For 54, Against 62, Abstentions 0. 

Amendment 191 disagreed to. 

Amendment 192 moved—[Roseanna 
Cunningham]—and agreed to. 

Section 31A—Bequest of crofts 

Amendments 193 to 197 not moved. 

Before section 32 

The Deputy Presiding Officer: We come to 
group 14. Amendment 198, in the name of Liam 
McArthur, is the only amendment in the group. 

Liam McArthur: Amendment 198 mirrors 
closely an amendment that I lodged at stage 2. 
The minister and committee colleagues will recall 
the concern that I raised, based on evidence that 
we took at stage 1, particularly during our visit to 
Shetland, about instances where good-quality land 
was used and even actively zoned for housing or 
other developments when adjoining common 
grazing land or land of lesser agricultural value 
was exempt from development. Those concerns 
were voiced by the Scottish Crofting Federation 
and the NFUS, which called for a similar 
presumption against development as exists in 
relation to prime agricultural land. That does not 
mean, as my amendment 198 makes clear, that 
there could never or should never be any housing 
or other development on such inby land. Such a 
suggestion is a red herring. Such development 
would be permitted only where it could be shown 
to meet an essential purpose or established need, 
such as in relation to a village hall or primary 
school, to which the minister referred during a 
debate at stage 2. 

At that meeting, the minister also expressed 
concern that 
“primary legislation should not direct the detail of policy”.—
[Official Report, Rural Affairs and Environment Committee, 
2 June 2010; Col 2764.] 

I am bound to say that I found that statement 
rather incongruous. Perhaps the minister will 
expand on her concerns during her remarks this 
morning. I acknowledge the work that is being 
carried out with Shetland Islands Council and 
Western Isles Council to look at how inappropriate 
development on croft land could be reduced. 

I acknowledge the assurance that the minister 
gave in a letter to the committee last week that 
planning regulations will be amended so as to 
“introduce a requirement to consult with the Crofters 
Commission in respect of significant developments on croft 
land that are contrary to the development plan”. 

1182



28097  1 JULY 2010  28098 
 

 

Both those initiatives are welcome, but before 
deciding whether to press my amendment to a 
vote, I will listen carefully to what the minister has 
to say. 

I move amendment 198. 

John Scott: Although I agree with Liam 
McArthur’s sentiment to protect inby land, I am not 
persuaded that amendment 198 is necessarily the 
best way of achieving it. The amendment would 
take flexibility away from the commission and local 
authorities in relation to determining at a local level 
what is in the best interests of communities. I 
know that local decision making is important to 
Liam McArthur, given his recent stance on the 
Marine (Scotland) Bill. I hope that, in future, 
Government and planning guidance notes the 
particular value of inby land to crofters and crofting 
and that that is reflected in planning decisions that 
are reached. 

Peter Peacock: I support the intent of Liam 
McArthur’s amendment 198. As he rightly said, we 
picked up in various communities that we met a lot 
of concern that the best agricultural ground for 
crofting, which is scarce in some communities, 
should be protected and not zoned for housing or 
other development. That ought to be at least a 
consideration in the planning system, and, as Liam 
McArthur said, amendment 198 strikes a sensible 
balance in that regard. 

Like Liam McArthur, I recognise that, following 
the consideration of amendments at stage 2, the 
minister recently gave assurances about what the 
Government will do in a letter to the committee. I 
welcome those assurances as a significant step in 
the right direction, but I agree with Liam McArthur 
that amendment 198 would strengthen the position 
even further. I look forward to hearing what the 
minister has to say. 

Roseanna Cunningham: As I said to the 
committee at stage 2 in relation to a similar 
amendment that Liam McArthur lodged, primary 
legislation should not direct the detail of the policy. 
I fully recognise the value of protecting inby land in 
order to preserve crofting and I agree that 
development plans need to reflect that, but there 
might be occasions on which some development 
on inby land is in the interests of the whole crofting 
community. The example that I gave at stage 2 
still applies: in some cases, for practical, 
environmental, financial and other sound planning 
reasons, hill and rough grazing land might be 
unsuitably remote for a new village hall or primary 
school. 

As some members will know, both Shetland 
Islands Council and Comhairle nan Eilean Siar 
have raised the issue of protecting crofting 
areas—particularly their most productive land—
and the Government’s planning officials have 

already offered to work with those councils and 
others to develop plans to protect the best croft 
land from inappropriate development. At stage 2, I 
gave an undertaking that we would draw on those 
experiences to inform the next review of Scottish 
planning policy. It is vital that the commission, 
Government planners and local authorities work in 
partnership to achieve what is best for local 
circumstances. 

I therefore ask Liam McArthur to withdraw 
amendment 198 in favour of my assurance that 
the partnership approach that I suggested at stage 
2, and which I reiterate today, will address the 
issues. 

Liam McArthur: I welcome the comments of 
both John Scott and Peter Peacock. John Scott 
came dangerously close to reopening the debate 
on planning that we had during our consideration 
of the Marine (Scotland) Bill, but I welcome his 
acknowledgment of my stance in support of local 
decision making in the circumstances that we are 
discussing. The approach in my amendment does 
not waiver from that. Amendment 198 makes it 
explicit that the presumption may be departed 
from where 
“the development is for an essential purpose or to meet an 
established need and no other site is available; or ... good 
reasons can be shown as to why the development or use of 
land proposed cannot be carried out on common grazing 
land”. 

That approach will deal well with the concerns that 
the minister and John Scott have set out. 

Although I welcome the progress that we have 
made on the matter since stage 2, I am inclined to 
press amendment 198. 

The Deputy Presiding Officer: The question is, 
that amendment 198 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
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Grant, Rhoda (Highlands and Islands) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  

Against 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  

Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

The Deputy Presiding Officer: The result of 
the division is: For 56, Against 61, Abstentions 0. 

Amendment 198 disagreed to. 

10:45 
The Deputy Presiding Officer: We move to 

group 15. Amendment 199, in the name of Karen 
Gillon, is the only amendment in the group. 

Karen Gillon: It would be fair to say that few 
members have had much involvement with 
crofting before today. As committee members, we 
were probably in a similar position previously, 
when crofting was—if we are honest—not very 
high on our list of priorities. However, as we visited 
the crofting counties, we became more aware of 
crofting’s vital role in Scotland. Crofting is a unique 
form of land tenure that has served us well for 
many years and has helped to retain populations 
in some of our most fragile and remote 
communities. From those visits, we have gained a 
far better understanding of how different 
communities are facing changing economic 
situations—[Interruption.] 

The Deputy Presiding Officer: One moment, 
Ms Gillon. There is far too much noise. 

Karen Gillon: And we learned how important 
the overall economic situation is to crofting. If a 
crofter is unable to get a job, that has a huge 
impact on the crofter’s ability to run a croft 
effectively and is often a key factor in neglect or 
absenteeism. 
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If Parliament is serious about its role in enabling 
the future viability of crofting, members must be 
fully engaged with crofting and be aware of the 
facts. Consequently, amendment 199 seeks to 
place on ministers a duty to lay before the Scottish 
Parliament once every four years a report on the 
economic condition of crofting and the measures 
to support crofting that the Government and the 
crofting commission have taken over that reporting 
period. Such a report would allow those facts to be 
placed in Parliament’s hands and allow Parliament 
fully to consider crofting’s development, any 
constraints that it faces and the support that the 
Government and the commission have provided. 

At stage 2, the minister argued that such a 
report would be unnecessary, as the bill already 
requires the crofting commission to produce an 
annual report. However, the report on the 
economic condition of crofting would be more than 
that, as it would detail what had been done by the 
Scottish ministers as well as by the commission. 
The four-yearly report would fit in with the election 
periods and would leave Parliament and crofters 
with a better idea of what had been achieved and 
what the challenges were for the future. I believe 
that amendment 199 is necessary, and I hope that 
members will support it. 

I move amendment 199. 

John Scott: Amendment 199 is a worthwhile 
amendment that is entirely compatible with 
amendment 144, in the name of Karen Gillon, 
which has already been agreed to. A strategic, 
four-yearly progress report would be of value to 
the future development of crofting. The 
requirement to produce such a report would 
exercise the minds of the Government and the 
commission to show that a difference had been 
made in each four-year reporting period. Of 
course, how such a vehicle might be used to drive 
forward crofting in years to come would be 
determined by the approach of future 
Governments. Although I appreciate that the 
commission will be required to lay annual reports 
before Parliament, I believe that a high-level report 
that was produced less regularly—and not 
necessarily at great expense—would inform future 
politicians’ potential legislative programmes. 

We will support amendment 199. 

Roseanna Cunningham: I still do not think that 
the proposed report is necessary. The crofting 
commission will already be required to produce 
annual reports, to which ministers will be able to 
add any comments that they consider appropriate. 
Before producing its annual report, the 
commission will be required to consult HIE and 
relevant local authorities, which is very widely 
indeed. In my view, amendment 199 will add an 
additional, unnecessary bit of bureaucracy. 

However, I see that it is quite clear that I will be 
defeated on amendment 199, so we will not resist 
amendment 199. 

The Deputy Presiding Officer: Does Ms Gillon 
want to press amendment 199? 

Karen Gillon: I welcome the minister’s reluctant 
acceptance of the inevitable. Our job is to look at 
what Parliament and Scottish ministers are doing, 
and that is exactly what the four-yearly report will 
do. Perhaps that is why ministers are so reluctant 
to accept amendment 199. 

Amendment 199 agreed to. 

Section 33—Subordinate legislation 

Amendment 93 moved—[Peter Peacock]. 

The Deputy Presiding Officer: The question is, 
that amendment 93 be agreed to. Are we agreed? 

That is agreed.  

Amendment 93 agreed to. 

The Deputy Presiding Officer: I call 
amendments 94 to 97, in the name of the 
minister— 

Roseanna Cunningham: Sorry, we said no to 
amendment 93. 

The Cabinet Secretary for Rural Affairs and 
the Environment (Richard Lochhead): We said 
no. 

The Deputy Presiding Officer: One of the 
clerks heard it, but I can assure you that I did not 
hear it, so perhaps you should shout a wee bit 
louder next time. 

The question is, that amendment 93 be— 

Members: No! [Interruption.]  

The Deputy Presiding Officer: As I had 
already called amendments 94 to 97, as far as I 
am concerned the vote has been taken. 
[Interruption.]  

Roseanna Cunningham: I appreciate that you 
did not hear me say no, Presiding Officer, but the 
clerk did and so did members here. I really must 
ask that the vote be taken on amendment 93. 

The Deputy Presiding Officer: I am sorry, but I 
am in the chair. The clerk said that she heard it 
after I had called the next amendments. I did not 
hear you—[Interruption.] 

Alasdair Allan: On a point of order, Presiding 
Officer. 

The Minister for Parliamentary Business 
(Bruce Crawford): On a point of order, Presiding 
Officer. 
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The Deputy Presiding Officer: I call Alasdair 
Allan. 

Alasdair Allan: With the greatest respect to the 
chair, Presiding Officer, we are not responsible if 
the only person in the chamber who did not hear 
was you. [Interruption.] 

The Deputy Presiding Officer: Can I just 
answer that? That was not a point of order—
[Interruption.] If members would quieten down, 
they might hear something. That was not a point of 
order, but I was not the only one up here who did 
not hear. There are three people sitting here; two 
did not hear. 

Karen Gillon: On a point of order, Presiding 
Officer. Under standing orders, I understand that, 
as you have called another vote, we should 
therefore proceed and the vote stands. 

Bruce Crawford: On a point of order, Presiding 
Order. I realise that this is a difficult situation—I 
fully understand that. However, you have just 
conceded yourself that a member of the clerking 
team heard a no being called in the Parliament. 
Therefore, there is only one conclusion that can be 
drawn—that a no was clearly called from the 
Parliament. In those circumstances, you must 
accept that. 

The Deputy Presiding Officer: I am sorry, Mr 
Crawford, but it is not clear. That is the problem: it 
is not clear—[Interruption.] I have moved on. I did 
not hear it, and I intend to move on. 

Bruce Crawford: Under these circumstances, 
Presiding Officer, I call for an adjournment. 

The Deputy Presiding Officer: I do not see 
any reason for an adjournment, as I have already 
called the next set of amendments. I did not hear 
it, and I am moving on. 

I call amendments 94 to 97—[Interruption.] 

Tricia Marwick (Central Fife) (SNP): On a 
point of order, Presiding Officer. 

Alasdair Allan: On a point of order, Presiding 
Officer. 

Mike Rumbles (West Aberdeenshire and 
Kincardine) (LD): On a point of order, Presiding 
Officer. 

The Deputy Presiding Officer: I am not sure 
who was first but, if it is the same point of order, I 
call Tricia Marwick. 

Tricia Marwick: No was clearly said, but the 
point of order is this, Presiding Officer. You may 
have gone on to the next set of amendments, but 
Ms Cunningham did not move them. Therefore, no 
vote has been called and you are quite within your 
rights to go back to amendment 93 and take a 
vote on it. 

The Deputy Presiding Officer: No, that is not 
the case—[Interruption.]  

Alasdair Allan: On a point of order, Presiding 
Officer. 

Mike Rumbles: On a point of order, Presiding 
Officer. 

The Deputy Presiding Officer: I call Alan 
Alexander again. 

Members: Alan Alexander? 

The Deputy Presiding Officer: Alasdair 
Allan—sorry, Alasdair. 

Alasdair Allan: I ask for the record whether it is 
the Presiding Officer’s view that the clerk who 
heard those words imagined them. [Interruption.]  

The Deputy Presiding Officer: Mr Allan, this is 
a very serious moment. I really do not feel that you 
should make that kind of comment. I call Mr 
Rumbles. 

Mike Rumbles: With respect, Presiding Officer, 
having taken informal soundings among three of 
the four business managers—I hope that the 
fourth business manager would agree—I think that 
it is in everybody’s interest if we could suspend 
standing orders for the moment and have an 
adjournment until we sort this out. 

The Deputy Presiding Officer: I am in the 
chair and the business managers do not run what 
we are going through.  

The Minister for Housing and Communities 
(Alex Neil): On a point of order, Presiding Officer. 
We have been in a similar position before, when a 
Presiding Officer did not hear and was about to 
move on but then took the vote. I suggest that we 
follow precedent. 

The Deputy Presiding Officer: I point out 
again that I had moved on. I had already called out 
the next set of amendments when I was told that 
someone had called out no—I do not know who it 
was. 

Bruce Crawford: On a point of order, Presiding 
Officer. I would like to move a motion to suspend. 

The Deputy Presiding Officer: You cannot 
have a motion to suspend. [Interruption.] I am 
sorry but, if you all shout at me at once, I cannot 
attend to you. 

Karen Gillon: On a point of order, Presiding 
Officer. I understand that, according to the 
standing orders, if the Presiding Officer has made 
a ruling and we have moved on to a different set of 
votes, then another vote has been called and we 
should proceed to that vote. That is what the 
standing orders say. If the Government wishes to 
bully the Presiding Officer— 
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Members: Oh! 

Karen Gillon: That is what it is seeking to do. 
The Presiding Officer has called the vote and we 
should carry out that vote. 

The Deputy Presiding Officer: I make it 
absolutely clear that I do not think that I am being 
bullied. I have given you a ruling. I genuinely did 
not hear anyone say no. I have moved on and the 
vote has been taken. 

Paul Martin (Glasgow Springburn) (Lab): On 
a point of order, Presiding Officer. I appreciate that 
there might be discrepancies in what has been 
heard. However, we know that audio recordings 
are taken of proceedings in the chamber. I think 
that it would be helpful to have an adjournment to 
allow the audio tapes to be interrogated to clarify 
whether the Minister for Environment did, in fact, 
say no in respect of the amendment. We have 
been able to interrogate tapes in the past in that 
respect. 

The Deputy Presiding Officer: I am sorry, but I 
have made a ruling from the chair. I did not hear 
anyone say no, and I moved on to the next set of 
amendments. I intend to continue with those. 

Bruce Crawford: On a point of order, Presiding 
Officer. I believe that, under the standing orders, 
there is capacity for me to move a motion without 
notice that we suspend. I therefore move a motion 
without notice that we suspend proceedings to sort 
this out properly, before it goes any further. 

The Deputy Presiding Officer: Can you tell me 
what rule it is under? 

Bruce Crawford: It is a motion without notice. 

The Deputy Presiding Officer: Rule number 
what? 

Bruce Crawford: It is within the standing 
orders. [Interruption.] 

The Deputy Presiding Officer: Can I have 
members’ attention just for one minute? This is a 
very unfortunate set of circumstances. However, I 
can say with absolute and complete honesty that I 
did not hear anyone say no, so I moved on. I want 
to make that clear to all of you. I am prepared to 
suspend the meeting for five minutes for members 
to discuss the matter and come back. However, 
remember what I said: I did not hear anything, so I 
legitimately and honestly moved on to the next 
vote. You can now have your discussion. 

10:57 
Meeting suspended. 

11:06 
On resuming— 

The Deputy Presiding Officer: I call 
amendments 94 to 97, all in the name of the 
minister and all previously debated. I invite the 
minister to move the amendments en bloc.  

Roseanna Cunningham: Moved en bloc! 

The Deputy Presiding Officer: Yes, minister. I 
heard you.  

Amendments 94 to 97 moved—[Roseanna 
Cunningham]—and agreed to.  

Section 36—Interpretation 

Amendments 200, 225 and 201 not moved. 

Amendment 98 moved—[Roseanna 
Cunningham]—and agreed to.  

Amendment 226 not moved. 

Schedule 1—The Crofting Commission 
The Deputy Presiding Officer: We move to 

group 16. Amendment 99, in the name of Elaine 
Murray, is the only amendment in the group.  

Elaine Murray: At stage 1, the Rural Affairs and 
Environment Committee received evidence of 
concerns that a corporate body that acts as a 
tribunal should not have Crown immunity and that, 
if the commission does not have Crown immunity, 
commissioners could individually be liable to legal 
action with respect to their decisions and an award 
of expenses could be made against the 
commission if its decision were appealed to and 
overturned by the Land Court.  

At stage 2, the minister stated: 
“the Crofters Commission is not a tribunal exercising a 

judicial function and it does not currently have Crown status 
of any kind.”—[Official Report, Rural Affairs and 
Environment Committee, 2 June 2010; c 2742.]  

She argued that the wording of the bill is intended 
to clarify the situation rather than to remove an 
existing power. That was the first time that that 
argument was put to us; it was not raised at stage 
1 by the minister or by any witnesses. I have 
therefore lodged a probing amendment to enable 
the minister to develop her argument and perhaps 
refer to the existing legislation governing the 
Crofters Commission, which does not confer 
Crown immunity. If the minister can confirm on the 
record that Crown immunity has never been 
invoked in the case of the Crofters Commission, I 
will be happy not to press the amendment.  

I move amendment 99. 

Liam McArthur: This issue kicked off the 
committee’s stage 2 deliberations. My colleague 
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John Farquhar Munro was moved to lend his 
support to amendment 51, which Elaine Murray 
had lodged on the issue. At stage 2, it is fair to say 
that the committee as a whole was concerned at 
the suggestion that decisions of the commission 
could be appealed and expenses awarded against 
it, and the implications that that might have for the 
willingness of commissioners to be proactive. At 
stage 2, the minister sought to persuade the 
committee that we were seeking to remove a 
clarification of the status quo without conferring 
Crown immunity on the commission, yet I am not 
sure that we have adequately addressed what 
appears to be a valid concern—indeed, one raised 
by no less eminent a witness than Sir Crispin 
Agnew. I am pleased that Elaine Murray has taken 
the opportunity to raise the issue at stage 3 and 
look forward to hearing what the minister has to 
say.  

Roseanna Cunningham: Amendment 99 is a 
slightly bizarre follow-up to amendment 51 at 
stage 2, with which Elaine Murray sought to 
remove the clarification that the commission is not 
a Crown body and is not to be regarded as having 
any status, privilege or immunity of the Crown. 
That is, in fact, the normal position for an 
executive non-departmental public body such as 
the commission. Most modern legislation relating 
to executive NDPBs is explicit on that and includes 
these provisions. The overwhelming majority of 
executive NDPBs do not have Crown status or 
immunity. 

The intention behind amendment 99 is unclear. 
The member proposes that this executive NDPB is 
not a Crown body but somehow enjoys Crown 
immunity, which is illogical. Let me make it clear: 
the commission makes decisions as a body 
corporate; commissioners do not make decisions 
individually. Furthermore, as a regulatory body, 
the commission exercises administrative, not 
judicial, functions. Crown immunity would offer no 
protection in the highly unlikely case that someone 
tried to sue the commission, as Crown immunity 
does not apply to the exercise of administrative 
functions. I therefore urge members to reject this 
confusing amendment. 

Elaine Murray: I am somewhat disappointed 
that the minister has not taken the opportunity to 
confirm on the record that Crown immunity has 
never been invoked—that was what my question 
was about. If she says that the commission has 
never had it, it must never have been invoked. 
She has not confirmed that, so I will press the 
amendment. 

The Deputy Presiding Officer: The question is, 
that amendment 99 be agreed to. Are we agreed? 

Members: No! 

The Deputy Presiding Officer: There will be a 
division. 
For 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

Against 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
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Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 55, Against 61, Abstentions 0. 

Amendment 99 disagreed to. 

The Deputy Presiding Officer: We move to 
group 17. Amendment 100, in the name of Peter 
Peacock, is grouped with amendment 139. 

Peter Peacock: I have made clear my 
opposition to the imposition of fees on crofters for 
the administration of crofting regulation that 
successive Parliaments have imposed on them. 
Amendment 100 seeks to ensure that any 
regulations on fees will be implemented only after 
crofters have been consulted about the functions 
to be charged for and the amounts to be charged 
and only if the democratically elected commission 

has requested such regulation. The amendment 
gives the new, democratically elected commission 
an element of discretion and we should trust the 
elected commissioners to do what is right. The 
amendment provides the means to do that. 

I move amendment 100. 

Liam McArthur: Like the issue of the map-
based register, the question whether the 
commission should be able to charge crofters in 
certain circumstances divided the committee down 
the middle. SNP and Tory members were 
supportive of the principle and, like the minister, 
set out their case on the basis of instances in 
which crofters might benefit from the decision that 
was reached by the commission. Less 
convincingly—and, perhaps, more worryingly—
some Government back benchers seemed to 
suggest that it was part of a process that would 
lead, ultimately, to the commission being entirely 
self-financing. That goes a good deal further than 
the minister has been willing to go, but it perhaps 
betrays the direction of travel. Amendments 100 
and 139 are modest proposals that put in checks 
and safeguards in relation to the commission’s 
power to charge. In that respect, they meet the 
Government’s objective, albeit fettering that power 
in ways that may give crofters at least some 
reassurance. 

John Scott: Amendments 100 and 139 would 
make it more difficult for the commission to charge 
for its services, so we will not support them. 
Although I would not expect the commission to 
charge excessively for the work that it carries out, 
it is reasonable that it should be able to charge in 
a similar way to local authorities for permissions 
sought and granted. That is particularly 
appropriate, for example, when a croft is to be 
decrofted for development purposes. In addition, 
the crofting commission is likely to be as strapped 
for cash as any other organisation in the years 
ahead and it will, in all probability, be required to 
produce more outcomes from smaller resources in 
the future. Therefore, the ability to charge for its 
services seems reasonable to us. 

11:15 
Roseanna Cunningham: The arguments that I 

made at stage 2 when we debated a amendment 
that was similar to amendment 100 apply again in 
this case. The Government's view remains that 
crofters should contribute to costs that the general 
taxpayer currently meets if the commission is 
processing a regulatory application that is primarily 
for the crofter’s own individual financial gain. It is 
for the Government to determine that level of 
contribution, with wider economic considerations 
in mind. That is only fair, and I urge members to 
reject amendment 100. 
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As for the suggestion that those regulations 
should be subject to affirmative procedure, neither 
the Rural Affairs and Environment Committee nor 
the Subordinate Legislation Committee considered 
that level of Parliament scrutiny to be necessary. 
Parliamentary time should not be taken up with 
debating which functions should be chargeable 
and the reasonable level of charge that should be 
set for the carrying out of the commission’s 
regulatory functions. That applies to other 
agencies across the board, and I therefore 
strongly urge members to reject amendment 139. 

Peter Peacock: The power to charge is not 
limited in any particular way in the bill. 
Theoretically, therefore, the commission could 
consider imposing very significant charges at 
some point in the future. It is right that, in those 
circumstances, Parliament should get the chance 
to confirm whether those charges are right. 

Secondly, the minister makes the point that 
charges should apply only when individual gain 
arises. However, it cannot be determined at the 
time when charges are levied whether individual 
gain will arise. 

For those reasons, it is right that Parliament 
should have a further degree of scrutiny in the 
event that charges are sought. 

The Deputy Presiding Officer (Alasdair 
Morgan): The question is, that amendment 100 be 
agreed. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  

Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  

Against 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
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McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

The Deputy Presiding Officer: The result of 
the division is: For 56, Against 60, Abstentions 0. 

Amendment 100 disagreed to. 

The Deputy Presiding Officer: We come to 
group 18. Amendment 101, in the name of the 
minister, is grouped with amendment 102. 

Roseanna Cunningham: Amendment 101 
effectively allows ministers to undelegate—I am 
not sure whether that is a word—the power to 
select a person to chair the commission to the 
members of the commission. 

The Government accepted at stage 2 Peter 
Peacock’s amendment that enables ministers to 
delegate that function, on the understanding that it 
was agreed that provision would need to be made 
at stage 3 to cover the scenario in which the board 
of the commission was unable to agree on a 
convener and ministers would therefore need to 
exercise that power. 

Amendment 102 seems to be rather confused. 
The Scottish ministers cannot set out their reasons 
for not delegating their power of appointment in 
the annual report to which the amendment refers, 
because the report is not produced by the Scottish 
ministers. It is to be produced by the commission 
under section 2B of the 1993 act. The Scottish 
ministers are required to lay a copy of the 
commission’s annual report before Parliament 
along with any comments that they consider to be 
appropriate, but it is not their report. 

Leaving aside those obvious problems with 
amendment 102, I tell Liam McArthur right now 
what reasons Scottish ministers might have for not 
delegating the power to appoint the convener. If 
the election was to produce members of the 
commission whom Scottish ministers felt did not 
have the necessary skills or experience to chair a 
multimillion-pound NDPB, or if it produced a 
person with whom ministers did not think that they 
could form a good working relationship, which 
might threaten the chain of accountability that 

ministers have to Parliament over the performance 
of Executive NDPBs, they may choose not to 
delegate the power to appoint the convener. 

As I have just given Liam McArthur the reasons 
why that might happen, and given that ministers 
cannot write the commission’s report for it, I ask 
him not to move amendment 102. 

I move amendment 101. 

Liam McArthur: I confess that I am still of the 
view that commissioners—elected and 
appointed—should be responsible for appointing a 
chair from among their number. That best reflects 
crofters’ expectations of the democratisation of the 
commission. It also seems the most effective 
means of ensuring that the commissioners, 
however they find themselves in post, unite 
around a common purpose. 

Nevertheless, I was happy to accept Peter 
Peacock’s compromise that ministers should 
delegate to commissioners the power to appoint a 
chair. I accept the possibility that—on rare 
occasions, I hope—agreement may not be 
reached on a suitable candidate and it should then 
be left to the minister to appoint a chair. In that 
regard, I accept the rationale behind amendment 
101. 

My amendment 102 seeks to address the 
concern that I expressed when I pragmatically 
backed down on my stage 2 amendment, namely 
that ministers might be tempted to observe the 
power to delegate more in the breach. I still 
believe that ministers should not be able to avoid 
delegating the power and should be able not to 
delegate only in extreme circumstances. I am 
slightly concerned by the circumstances that the 
minister outlined, because they could be applied 
rather more widely than I would wish. 
Nevertheless, given amendment 102’s 
shortcomings and the point that the minister made 
about the annual report, I will not move the 
amendment. 

Amendment 101 agreed to. 

Amendment 102 not moved. 

The Deputy Presiding Officer: We come to 
group 19. Amendment 103, in the name of the 
minister, is grouped with amendment 104. 

Roseanna Cunningham: Amendments 103 
and 104 are necessary to fulfil our commitment to 
John Scott at stage 2 to lodge amendments that 
would provide for the Scottish ministers to ensure 
that at least one member of the crofting 
commission represents landlords’ interests. The 
amendments provide for that where a landlord is 
not elected to the commission. 

I move amendment 103. 
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John Scott: I welcome amendments 103 and 
104, which the minister promised to lodge after 
stage 2, and thank her for so doing. They will 
ensure that landlords’ interests are represented on 
the commission if no one representing those 
interests is elected to the commission. 

I am completely relaxed as to whether the 
representative should be from a community 
landowner or the traditional landowning group, 
because their duties and the expectations of them 
are clearly defined in the bill. That said, the right 
persons will bring a different and valuable 
perspective to the commission’s decision-making 
process and, unsurprisingly, the Conservatives will 
support the amendments. 

Amendment 103 agreed to. 

Amendment 104 moved—[Roseanna 
Cunningham]—and agreed to. 

The Deputy Presiding Officer: We come to 
group 20. Amendment 202, in the name of Karen 
Gillon, is grouped with amendments 105 to 107, 
203 and 108. 

Karen Gillon: This group of amendments deals 
with who is eligible to stand and to vote in 
elections to the crofting commission. 

Amendment 106, in the minister’s name, 
clarifies an amendment that I lodged at stage 2 
and we are happy to support it. 

Amendment 202 is a technical amendment that 
is related to amendment 203. The bill allows the 
registered crofter or their spouse, civil partner or 
cohabitant to vote in any election for the crofting 
commission. All members of the committee were 
supportive of that at stage 1 and it was supported 
at stage 2 by Conservative, Liberal Democrat and 
Labour committee members. Therefore, it is 
regrettable that the minister seeks to remove the 
provision at stage 3. 

The Parliament has a duty to examine the equal 
opportunities implications of any bill. If the minister 
is successful, the body of people eligible to vote in 
any election to the crofting commission would be 
skewed towards men, because far more men are 
the registered crofters by virtue of history but most 
women whom the bill covers, who may not be 
registered crofters, are actively involved in 
crofting. The crofting commission will be 
responsible for the regulation of crofting, not only 
crofters, so it appears inherently unequal to allow 
a franchise that is so weighted against women. 

Some members will argue that keeping the 
provision would skew the voting pattern in favour 
of those who are married, cohabiting or in a civil 
partnership. If that is the argument, women would 
never have got the vote in the first place. It is 
simply a matter of equality. Amendment 107, in 
the minister’s name, reinforces a voting system 

that, by its nature, is unfair, particularly to women. 
I urge members to reject it and to vote for 
amendment 202. 

I move amendment 202. 

Roseanna Cunningham: At stage 1, the view 
of stakeholders on the franchise for crofting 
elections was crystal clear. Marina Dennis of the 
Scottish Crofting Federation stated: 

“Only crofters who are registered with the commission 
should be entitled to vote.” 

Jonathan Hall of NFU Scotland said: “We agree 
with that.” Jean Balfour of the Scottish Rural 
Property and Business Association said: 

“I agree with what Marina Dennis and Jonathan Hall 
have said.”—[Official Report, Rural Affairs and Environment 
Committee, 10 February 2010; c 2374-5.] 

The issue is the entitlement to vote being 
confined to those who are registered crofters. 
What happened at stage 2 is unfortunate, which is 
why we lodged amendment 107 to undo Karen 
Gillon’s amendment. There has been some 
misunderstanding about what the effect of her 
original amendment would be and what her 
revised amendments would do. They would not 
provide for a crofter to give their vote to someone 
else in the household; rather, they provide that 
crofters with partners may get two votes, whereas 
the single crofter would get one vote. That is 
unfair. I believe that the crofting regulator should 
simply be elected by those whom it regulates. 

I sympathise with Karen Gillon’s motivation in 
addressing the gender balance in crofting, but I do 
not believe that what she has proposed is the 
solution to the gender imbalance, which needs to 
be tackled elsewhere. Moreover, the proposal to 
afford votes to crofters’ cohabitants would be 
extremely difficult and resource intensive to 
implement. How on earth is the commission to 
establish whether persons of the opposite sex are 
living together as if husband and wife, or whether 
persons of the same sex are living as if civil 
partners? Therefore, I urge members to support 
my amendments in the group and to reject 
amendments 202 and 203. 

Amendment 105 responds to the oversight that 
the Subordinate Legislation Committee brought to 
our attention, and provides the maximum penalty 
for any offences that are made under the power to 
make regulations in connection with elections to 
the crofting commission. The maximum penalty 
provided for is consistent and fair. 

Amendments 106 and 108 tidy up drafting 
deficiencies in Karen Gillon’s and Liam McArthur’s 
amendments from stage 2. We accepted those 
amendments in principle, but stated at the time 
that we would need to tidy up the drafting. 
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I urge members to reject amendments 202 and 
203 and to support amendments 105 to 108. 

John Scott: These amendments deal with 
elections to the commission. I think that there will 
be much debate about that matter in future. 

I supported Karen Gillon’s amendment at stage 
2, but was unaware that, in doing so, I had voted 
to increase so dramatically the number of those 
eligible to vote. My preferred position had always 
been to have one vote per house or household. 
Therefore, I support the Government 
amendments, which correct the position. 

Karen Gillon: Shameful! 

The Deputy Presiding Officer: Order. 

John Scott: Once bitten, twice shy. I will not 
support Karen Gillon’s amendments 202 and 203, 
as it will be impossible to ascertain whether 
someone is a civil partner or cohabitant. 

I had sought to support Karen Gillon’s efforts to 
establish gender balance in crofting elections in 
principle, but, sadly, the amendments that she has 
lodged will not achieve that without attracting 
unintended consequences. Therefore, we will 
support amendments 105 to 108. 

Liam McArthur: I confess that I have my 
differences with Karen Gillon on elections to the 
crofting commission, most notably over the 
method of those elections: she steadfastly 
supports a first-past-the-post system. I am also 
concerned that the amendments do not 
necessarily touch on the issue of younger 
members of crofting households, which I raised at 
stage 2. Nevertheless, Karen Gillon is right to 
point to the settled will of the committee; what 
happened was not simply an unfortunate event. 

I will leave Karen Gillon to comment on John 
Scott’s U-turn. On the other amendments in the 
group, I welcome the fact that the Government has 
been able to tidy up the amendments that were 
agreed at stage 2. 

Maureen Watt: I understand and sympathise 
with the intention behind Karen Gillon’s 
amendments and the need for the Parliament to 
be mindful of equal opportunities, but I believe that 
she has not fully thought out the consequences of 
her amendments, which are more likely to lead to 
family fights than to make everyone feel involved. 

I and others were struck by the number of 
women who gave evidence to the committee and 
the number of women who are grazings committee 
clerks. During our visits, other women were very 
helpful and knowledgeable about crofting. 

Previous legislation requires the croft to be in 
the name of one person. Having more than one 
vote per croft would be a minefield, especially 
where sons and daughters are more likely to be 

active in crofting than partners. Karen Gillon has 
overegged the pudding and interfered with 
complicated business partnerships that may 
already exist. 

11:30 
Karen Gillon: I have never heard so much 

rubbish in all my life: women cannot get to vote 
because it might be too complicated. We would 
not be in this Parliament if the people who have 
stood up in this chamber and made such 
arguments today had had their way—women 
would still be in the kitchen doing what they were 
best at and having children instead of being 
representatives in this Parliament. 

I cannot believe that John Scott has come to 
this chamber and said that he did not understand 
what was taking place at stage 2. I made it 
absolutely clear what we were seeking to do, 
which was to extend the franchise to couples: 
people who were married, in civil partnerships or 
cohabiting. People have said that we cannot 
determine who is in a civil partnership; yes, we 
can—it is a legal process. People have said that 
we cannot determine who is married; yes, we 
can—it is a legal process. It has been said that we 
cannot determine who is cohabiting, but they will 
be on the electoral register. What a lot of 
nonsense. This is a matter of equality. Shame on 
the SNP and the Conservatives for voting against 
the amendment. [Applause.] 

The Deputy Presiding Officer: Order. 

The question is, that amendment 202 be agreed 
to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
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Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab) 

Against 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  

McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 56, Against 59, Abstentions 0. 

Amendment 202 disagreed to. 

Amendments 105 and 106 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 107 moved—[Roseanna 
Cunningham]. 

The Deputy Presiding Officer: If amendment 
107 is agreed to, I cannot call amendment 203 
because of pre-emption. 

The question is, that amendment 107 be agreed 
to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
For 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Allan, Alasdair (Western Isles) (SNP)  
Brocklebank, Ted (Mid Scotland and Fife) (Con)  
Brown, Keith (Ochil) (SNP)  
Brownlee, Derek (South of Scotland) (Con)  
Campbell, Aileen (South of Scotland) (SNP)  
Carlaw, Jackson (West of Scotland) (Con)  
Coffey, Willie (Kilmarnock and Loudoun) (SNP)  
Constance, Angela (Livingston) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Don, Nigel (North East Scotland) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
FitzPatrick, Joe (Dundee West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Christopher (Mid Scotland and Fife) (SNP)  
Hepburn, Jamie (Central Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
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Ingram, Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kidd, Bill (Glasgow) (SNP)  
Lamont, John (Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)  
Marwick, Tricia (Central Fife) (SNP)  
Mather, Jim (Argyll and Bute) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West of Scotland) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKee, Ian (Lothians) (SNP)  
McKelvie, Christina (Central Scotland) (SNP)  
McLaughlin, Anne (Glasgow) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMillan, Stuart (West of Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Paterson, Gil (West of Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Russell, Michael (South of Scotland) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Elizabeth (Mid Scotland and Fife) (Con)  
Somerville, Shirley-Anne (Lothians) (SNP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow Govan) (SNP)  
Swinney, John (North Tayside) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP)  
Watt, Maureen (North East Scotland) (SNP)  
Welsh, Andrew (Angus) (SNP)  
White, Sandra (Glasgow) (SNP)  
Wilson, Bill (West of Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  

Against 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Margaret (Glasgow Baillieston) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Foulkes, George (Lothians) (Lab)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Charlie (Glasgow Cathcart) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Hume, Jim (South of Scotland) (LD)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Kerr, Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
McArthur, Liam (Orkney) (LD)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Tom (Hamilton South) (Lab)  
McConnell, Jack (Motherwell and Wishaw) (Lab)  
McInnes, Alison (North East Scotland) (LD)  

McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mulligan, Mary (Linlithgow) (Lab)  
Murray, Elaine (Dumfries) (Lab)  
O’Donnell, Hugh (Central Scotland) (LD)  
Oldfather, Irene (Cunninghame South) (Lab)  
Park, John (Mid Scotland and Fife) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stewart, David (Highlands and Islands) (Lab)  
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tolson, Jim (Dunfermline West) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Whitton, David (Strathkelvin and Bearsden) (Lab)  

The Deputy Presiding Officer: The result of 
the division is: For 59, Against 56, Abstentions 0. 

Amendment 107 agreed to. 

Amendments 108 to 112 moved—[Roseanna 
Cunningham]—and agreed to. 

Schedule 1A—Persons responsible for 
applications for registration 

Amendments 113 and 114 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 204 not moved. 

Schedule 1B—Application of Act to common 
grazings 

Amendments 115 to 122 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 205 not moved. 

Schedule 2—Minor and consequential 
modifications 

Amendments 123, 124 and 206 to 212 not 
moved. 

Amendments 125 to 129 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendments 213 and 214 not moved. 

Amendment 227 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 215 not moved. 

Amendments 130 to 133 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 216 not moved. 

Amendments 134 and 135 moved—[Roseanna 
Cunningham]—and agreed to. 
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Amendment 217 not moved. 

The Deputy Presiding Officer: We come to 
group 21. Amendment 136, in the minister’s name, 
is the only amendment in the group. 

Roseanna Cunningham: Amendment 136 
removes the seven-year time limit for former 
crofters and cottars who have acquired the site of 
their dwelling-house to apply for grant assistance 
under section 45(1) of the 1993 act towards the 
erection, improvement or rebuilding of dwelling-
houses, so that they are treated equally to tenant 
crofters. Paragraph 3(17A) of schedule 2 will also 
allow owner-occupier crofters to apply for similar 
grant assistance, so crofting grants will apply 
equally to all applicants. 

I move amendment 136. 

Amendment 136 agreed to. 

Amendments 137 and 138 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendments 218 to 220, 228, 139 and 221 not 
moved. 

Amendment 140 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 222 not moved. 

Amendment 141 moved—[Roseanna 
Cunningham]—and agreed to. 

Amendment 223 not moved. 

Amendment 142 moved—[Roseanna 
Cunningham]—and agreed to. 

Long Title 
Amendment 224 not moved. 

Amendment 143 moved—[Roseanna 
Cunningham]—and agreed to. 

The Deputy Presiding Officer: That ends 
consideration of amendments. 

11:38 
Meeting suspended.
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Crofting Reform (Scotland) Bill 
The Deputy Presiding Officer (Alasdair 

Morgan): The next item of business is a debate 
on motion S3M-6605, in the name of Roseanna 
Cunningham, on the Crofting Reform (Scotland) 
Bill. 

14:55 
The Minister for Environment (Roseanna 

Cunningham): I note that the excitement of this 
morning was not sufficient to encourage 
everybody to come flooding back into the chamber 
this afternoon to see what more excitement we 
could offer. 

It has been a long and sometimes difficult 
journey to get to this point. The bill will not solve 
every single one of the challenges that crofting 
faces, because no piece of legislation could ever 
do that. Market forces and support mechanisms 
have a big impact on crofting, and we must 
continue to do what we can to ensure that crofting 
continues to provide opportunities for those who 
live in our remote and rural communities. 

What the legislation will do is ensure that we 
have a governance structure for the crofting 
commission that reflects and responds to the 
people whom it regulates. It will ensure that we 
have a proper and comprehensive register of land 
held in crofting tenure, which will remove doubt 
over the boundaries of croft land and the interests 
in that land. It will require decisive action to be 
taken to address the blight of widespread 
absenteeism, neglect and misuse, and it will curb 
the speculation that threatens the very 
sustainability of crofting. The combination of those 
provisions sets a framework for crofting to prosper 
and to provide a model for sustainable rural 
development. 

I pay tribute to some of those who have helped 
us to get to this point. First, I thank the committee 
of inquiry on crofting, which took on the challenge 
of developing a vision for the future of crofting 
following the passage of the Crofting Reform etc 
Act 2007. 

I also thank the crofters who have engaged with 
the process all the way along, even if there was 
rarely a point at which their views were 
unanimous. The Crofters Commission, Highlands 
and Islands Enterprise, the Registers of Scotland 
and local authorities have also contributed to the 
development of the legislation, as have officials in 
the Parliament and the Government, who have 
worked tirelessly to give us a bill that reflects our 
aspirations. Finally, I thank the members of 
various committees, particularly the members of 
the Rural Affairs and Environment Committee, for 
their consideration. 
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I have been fortunate enough to see for myself 
the benefits that crofting delivers. Those include 
strong communities that are bound together by a 
collective effort to work the land and contribute to 
one another’s welfare; the innovation of crofters 
and the contribution that they make to the 
economic vitality of the Highlands and Islands; the 
remarkable landscape, environment and 
hospitality in those parts of our nation that we can 
all enjoy as a consequence of their work; and the 
vibrant Gaelic culture in the west and the strong 
Nordic culture in the north that add to the cultural 
diversity of this great country. 

Those are all consistent with the Government’s 
purpose, and reflect the national outcomes that we 
seek to deliver. However, crofting has been under 
threat from those whose concern is not the welfare 
of those communities, and whose motives are 
sometimes driven purely by personal gain. 

That is why we must act now to address 
speculation, to tackle absenteeism, neglect and 
misuse, and to ensure that crofts once again 
provide people with the opportunity to live on and 
work the land. There has been much debate on 
the issue of a crofting register, but I firmly believe 
that a clear, map-based and legal register of land 
held in crofting tenure is a must in order to 
safeguard crofting. Otherwise, the disputes that 
cause anguish to crofting communities will 
continue and possibly increase as knowledge of 
croft boundaries is lost. I will go so far as to say 
that in a few years’ time, when the crofting register 
is up and running, people will look back and 
wonder what all the fuss was about. 

I will take up some of the issues that were 
raised this morning. John Scott asked whether 
consideration had been given to removing whins 
and rushes, as well as iris, from the list of things to 
which the commission should have regard when it 
considers whether the crofter is keeping the land 
in a fit state for cultivation. Although I bow to his 
much greater knowledge of managing agricultural 
land, our view is that failure to manage whins and 
rushes in a balanced way will lead to their getting 
out of control and land becoming unfit for 
cultivation and positive species management. With 
regard to whins, a monoculture is not acceptable 
in relation to eligibility for the single farm payment. 

John Scott (Ayr) (Con): Is there not a conflict 
with the Scottish Government’s conservation 
policy and European directives on maintaining 
habitats, in particular for specific species of birds? 

Roseanna Cunningham: We do not see any 
conflict with those. I indicated that we are talking 
about things getting out of control and said that 
there is an issue with the SFP as well. The matter 
may be more complicated than a minute or two in 
the chamber allows us to explore. If John Scott 

has continuing concerns, we can continue to have 
dialogue on them. 

Elaine Murray asked this morning whether the 
Crofters Commission had ever invoked Crown 
immunity. We have no evidence that it has ever 
done so, and I am still not clear exactly what she 
thinks the commission might be seeking Crown 
immunity from. 

Elaine Murray (Dumfries) (Lab): Will the 
minister give way? 

Roseanna Cunningham: I want to press on.  

On the extension of the franchise to partners, it 
is notable that two of the three quotations that I 
read out this morning were from women, one of 
whom is a registered crofter.  

The Crofters Commission faces a new dawn 
and a new opportunity as the crofting commission. 
I have started the process of setting its sights 
firmly on the business of regulation and on 
ensuring that crofts are occupied and used. The 
Crofters Commission has received much criticism 
over the years, but the truth is that, in some cases, 
it simply has not had the right tools. It has never 
been required to hold maps of crofts and has 
never had a duty to tackle absenteeism and 
neglect. 

Today, we can change that. We can have a 
democratically accountable commission that has a 
duty, and the powers that it needs, to tackle 
speculation, absenteeism and neglect. We can 
establish a new and meaningful crofting register. 
Through that, we can grow crofting and make it 
the future and not the past. 

I commend the bill to Parliament. 

I move, 
That the Parliament agrees that the Crofting Reform 

(Scotland) Bill be passed. 

15:02 
Sarah Boyack (Edinburgh Central) (Lab): In 

the previous parliamentary session, we debated 
crofting legislation but could not achieve 
consensus on key matters. However, we managed 
to make progress and legislate on new crofts. 
Today, three years into this parliamentary session, 
we are able to address some unfinished crofting 
business.  

There has been extensive debate, not only in 
the committee but throughout the crofting 
counties. I add my thanks to the organisations that 
Roseanna Cunningham mentioned. They put in 
many hours of discussion and debate to help us to 
come to our conclusions. 

In particular, I thank those witnesses who came 
to Edinburgh or made representations to us 
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directly in their own communities. I offer particular 
thanks to the crofters who made us feel welcome 
in their communities for debating with us the 
principle and detail of the proposals, telling it like it 
really is on the ground and being prepared to take 
us round the boundaries that have been the 
subject of so much debate. 

The Labour Party welcomes elements of the bill, 
such as the plans to democratise the commission, 
new minor powers for the commission and tweaks 
to planning for inby land. We appreciate that, on 
some details, the minister has been prepared to 
accept amendments when we have made a case 
for change. I thank her for that. 

We agree that absenteeism and neglect are 
both major problems. We need to act on 
absenteeism, but I point out that not all 
absenteeism is a problem, and we need real 
sensitivity in relation to how the provisions are 
implemented. One size does not fit all crofting 
communities. We need the expertise and 
judgment of the assessors, who understand the 
crofting communities and the detail that will be 
crucial in implementing the bill. 

We need action from the commission on 
neglect. Neglect blights land that has the potential 
to be worked, which is bad news for local crofting 
economies, landscapes and biodiversity. We are 
keen to support action on the neglect provisions. 

However, the bill gets it wrong on some of the 
fundamentals. Because there are elements that 
we cannot support, we cannot support the bill as it 
has ended up before us today, although we will 
not vote it down.  

I said that we supported the proposals to 
democratise the commission, but this morning, 
Labour members were appalled by the way in 
which the minister completely ignored the points 
that Karen Gillon made in speaking out against the 
unfairness of the representation mechanisms for 
electing the commission. Shame on the Scottish 
National Party and the Tories for voting down 
gender equality. 

My committee colleagues have worked hard to 
persuade the minister to accept our views on the 
register, and we have worked hard to ensure that 
the crofters’ voices were heard loud and clear. The 
problem is that although crofters have been given 
an audience, their concerns have not been acted 
on. We believe that the bill provides for an 
expensive and cumbersome system of double 
registration. Crofters understand the double 
tagging of sheep; now they find that they are to be 
double registered. The priority should have been 
to focus on community mapping so that all parties 
could sit around the table to ensure that common 
sense and common interest prevail. The process 
should be a community process that builds on the 

strengths of crofting and our crofting communities, 
rather than one that sends those communities 
down an even more litigious, expensive and time-
consuming route. 

I have seen the boundaries that will be 
contested. It is not just about where a line is drawn 
on a map; it is about how the land is used by 
crofters, the times of the year that they are allowed 
to access that land, and being in line with the 
principle that crofters need to be able to work the 
land. 

A key principle of legislation is that it should not 
make things worse. Unfortunately, the double 
register will do precisely that. That is why I give a 
pledge that, if Labour is returned to government 
next year, we will carefully consider what can be 
done to sort out the mess that we believe the part 
of the bill that I am talking about will cause. 

We are in a recession, and all members know 
that money will be incredibly tight across the public 
and private sectors. Let us not waste precious 
Scottish Government resources and crofter money 
and resources on a dangerous distraction. I give a 
pledge that Labour will focus on the fundamentals: 
the economics of crofting; its viability, which we 
have consistently campaigned for in opposition; 
and a more joined-up approach between 
Government agencies that helps crofters, not one 
that makes their lives harder. In government, we 
would have the chance to act to support crofting 
as a way of life in our most fragile rural 
communities. That is why we will today let through 
on to the statute book the very modest 
improvements in the parts of the bill that we have 
said that we are happy to support. However, I lay 
down a marker. We will come back to and 
reconsider the legislation. We will closely monitor 
the costly and cumbersome double registration 
scheme that the minister has put in the bill, and we 
will do whatever is necessary to stop it damaging 
crofting. 

15:07 
John Scott (Ayr) (Con): I declare an interest as 

a farmer and a member of NFU Scotland. 

I thank the committee clerks, the Scottish 
Parliament information centre and all those who 
gave evidence or helped in any other way with the 
creation and passage of the bill. 

Today, we are considering a bill that will, I hope, 
secure the future of crofting in Scotland. Crofting is 
a way of life that I have admired and supported for 
many years. It keeps people living in communities 
in our most remote and fragile areas. In other 
circumstances, most families would have left those 
areas generations ago.  
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Until 10 years ago, I lived and worked on a 
remote hill farm. I admire the sheer tenacity of 
crofters in supplementing their living from their 
croft, and know that what they do is about 
cherishing family connections with the land, often 
for little or no financial gain. I understand the 
passion that runs in their blood. I understand their 
pride in what they do, in how they support their 
families and in how they preserve their 
communities in the face of remoteness and 
extreme weather conditions. I support what they 
do and hope that the bill that we pass today will 
secure the future of crofting for generations to 
come. I do not, I regret to say, share Sarah 
Boyack’s downbeat assessment of the bill; nor do I 
welcome the threat of another crofting bill without 
allowing the provisions in the Crofting Reform 
(Scotland) Bill to bed in. 

We have shaped the new crofting commission 
into a much more democratic regulatory body and 
have given it significant powers to address 
positively almost any situation that crofting faces 
now or in the future. We have given it as much 
discretion as possible, and have always borne in 
mind the need to modernise crofting and make the 
legislation fit for purpose in the 21st century. That 
approach was singularly lacking in the piece of 
legislation that the previous Government 
introduced. 

Map-based registration will provide owner-
occupiers with certainty about what they own and 
tenants with certainty about what they croft as 
tenants. The register will be held by the keeper of 
the registers of Scotland, and will, over time, 
provide accurate titles to all crofts in Scotland and 
bring crofting into line with property in every other 
property register in Scotland. 

We have equalised the grant structure, which 
will encourage owner-occupation of crofts 
throughout Scotland and be in the best interests of 
crofters in the long term. We have sought to 
address the problem of absenteeism and neglect 
in what I hope is as fair a way as possible, 
doubling the distance criterion to 32km, with 
ultimate discretion on absenteeism resting with the 
commission. We have tried hard to address 
neglect in as fair a way as possible and I am 
optimistic that the self-certification process 
introduced by an amendment in my name today 
will encourage better maintenance of crofts in 
Scotland. 

From my farming experience I know that making 
and signing an annual declaration that one is 
farming in a good agricultural and environmental 
condition scheme-compliant way certainly 
encourages one to do that. I hope that the annual 
declaration that crofters will be obliged to make in 
future—that they are putting their crofts to 
purposeful use—will also encourage other crofters 

to do that. The amendments lodged by Elaine 
Murray and Rob Gibson that were agreed to today 
will also encourage crofters to put their holdings to 
purposeful use. We have also closed the 
Whitbread v Macdonald loophole and extended 
from five to 10 years the period in which a 
consideration is payable in respect of a disposal of 
croft land. 

Finally, and perhaps most dramatically of all, the 
new crofting commission will in large part have a 
democratically elected board, which will introduce 
accountability to an extent hitherto unknown for 
the commission. That democratic accountability 
will revitalise and reinvigorate the crofting 
commission in its newly defined role and I for one 
look forward to the outcome of the first election to 
the commission. 

Given the time, commitment and passion that 
we have put into the bill, which we all hope will 
secure the future of crofting, all that remains is for 
it to be passed at decision time this afternoon. 
Thereafter, I hope that crofters will take up the 
opportunities offered to them in the new act and I 
look forward to seeing a positive transformation of 
the crofting communities over time. 

15:11 
Liam McArthur (Orkney) (LD): As the minister 

wryly acknowledged, today has provided further 
evidence that even in the most innocuous of 
circumstances, crofting can throw up controversy. 
Perhaps the only surprise is that Roseanna 
Cunningham has forever cast herself in the role of 
the girl who cannot say no. 

I offer the minister my genuine congratulations 
on steering the bill through Parliament. As she 
acknowledged, it has not always been an easy 
process to manage. When I referred earlier to the 
toxic legacy left to Ms Cunningham by her 
predecessor, Mike Russell, my remarks were met 
with a loud bellow of disapproval. On turning 
round, I realised that the loud bellow had been 
emitted by said Mr Russell, whose rough wooing 
of the crofting counties led to a draft bill that was 
roundly condemned by crofters in all parts. 

To be fair, Roseanna Cunningham has adopted 
a far more pragmatic approach and agreed to 
jettison many of the most unworkable provisions—
with one glaring exception, to which I will come 
shortly. First, like others, I acknowledge the 
contribution made by those who provided 
evidence during our scrutiny of the bill, particularly 
those whom we met during our visits, and I thank 
them for their invaluable insights and peerless 
hospitality. Thanks also go to the clerks and 
SPICe for their support, our adviser Derek Flyn, 
and my committee colleagues. 
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I suggested at stage 1 that we were all perhaps 
a little guilty of referring to crofters, crofting and 
the crofting counties in a way that did not reflect 
fully the differences between different crofters and 
the different crofting counties. The minister was 
absolutely right to acknowledge that regulation 
alone will not secure the future of crofting. In 
Caithness, for example, what happens after 
Dounreay is critical to whether many existing 
crofts can be sustained. Add to that the on-going 
debate about the future of the common agricultural 
policy and how support schemes are to be funded 
and directed in future, and one will find many 
crofters arguing strongly that those issues are 
more fundamental to the future viability of crofting. 
Nevertheless, regulation has a role to play and we 
must ensure that it is a positive one. As an 
amendment agreed to this morning made clear, 
crofting has been and remains a critical means of 
retaining and sustaining populations in some of 
our most remote communities. 

I turn to some of the specifics of the bill. 
Although it was not difficult to find those critical of 
the commission, there was a general sense that 
the commission was key to safeguarding crofting 
in the future. A more democratically accountable 
commission is essential and I am pleased that that 
has been secured, with a greater likelihood that 
the commissioners will be left free to select their 
own chair. Anyone will be able to stand for election 
as long as they are nominated by a registered 
crofter and elections will sensibly be fought under 
a proportional system—all welcome provisions. By 
contrast, this morning saw a shoddy betrayal of an 
earlier commitment to extend the franchise for 
those elections. I can do no better than echo the 
outrage expressed by Karen Gillon about John 
Scott’s decision to backtrack on his earlier support 
for such an extension. 

The task facing whoever is elected or appointed 
to the commission by whatever means is not 
inconsiderable. Tackling issues of neglect and/or 
absenteeism will be key. Today, Parliament 
agreed to three amendments that will assist in 
ensuring not only that evidence and information 
are brought to the commission’s attention but that 
the commission will be under a duty to act on that 
information. 

The Government’s insistence on pressing ahead 
with a map-based register is highly regrettable. 
Crofters think that that costly and burdensome 
exercise offers them no value. The Government 
has estimated the register’s capital cost to be 
about £1.5 million, the set-up costs to be £250,000 
and the on-going costs, which crofters will bear, to 
be about £100,000 a year. 

The case for the proposal was never particularly 
strong. As I said this morning, in the current 
climate—in which the Government will be 

expected to make savings across the board—the 
pursuit of such a register verges on reckless. 
Many objectives that the Government seeks to 
achieve through its costly register would be 
secured by extending and expanding the scope of 
community-based mapping, which has the benefit 
of being less confrontational, more inclusive and 
more comprehensive. If disputes remained, the 
Scottish Land Court would continue to be an 
arbiter of last resort. 

I again offer the minister my sincere 
congratulations on piloting the bill through 
Parliament, but I make it clear that my Liberal 
Democrat colleagues and I cannot support a bill 
that establishes the proposed register. 

15:16 
Alasdair Allan (Western Isles) (SNP): It is a 

statement of the obvious but, as other members 
have said, legislation alone will not be sufficient to 
guarantee that crofting survives as a way of life. 
Legislation is a necessary condition, but it is not 
sufficient. 

It seems a long time since the previous Scottish 
Executive appointed Professor Shucksmith’s 
committee of inquiry into crofting. Much in the 
Shucksmith report was of value, but the report and 
the draft crofting reform (Scotland) bill that 
followed it contained some proposals that were 
unworkable. I am not alone in having spent much 
of the past year lobbying for many provisions in 
the draft bill to be changed. Forthright public 
meetings and conversations with innumerable 
individual crofters in my community reinforced to 
me the point that large sections of the draft bill 
were—if I may put it like this—of little use to man 
or beast. 

The substantial response to the Government’s 
consultation did not offer a unanimous view, but it 
is clear that it influenced the Government’s 
decision to alter the bill substantially before it was 
introduced. The most contentious proposed 
sections—those on area committees, residency 
requirements and standard securities—were not in 
the bill as introduced. After much amendment, the 
bill as it stands concentrates on addressing 
speculation and dereliction, keeping inby land in 
crofting and ensuring that the crofting commission 
is more democratic and effective. 

I take the opportunity to seek assurances from 
the minister on two points that constituents still 
raise with me. In the light of this morning’s debate, 
what is the Government doing to bring down 
further any costs and fees that crofters might incur 
in relation to the register of crofts? Will the 
Government say more about its re-examination of 
the support that is provided for crofter housing? 
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Having an inadequate house continues to be a 
major obstacle to many crofters. 

I am sure that, for my urban colleagues, the vast 
number of amendments to the bill today had all the 
appeal of a large cloud of midges, but they were 
important to my constituents and they all made 
substantial contributions to the debate. We might 
not agree with all the amendments that were made 
today but, after the marathon that the bill process 
has been, it should come as little surprise to hear 
the minister say that the chances of any 
Government legislating on crofting in the 
foreseeable future are slim. 

Let us all be honest with ourselves as we 
approach decision time. Another crofting reform 
bill is not just around the next corner. If we do not 
pass the bill at 5 o’clock, no elections to the 
crofting commission will take place. Without the 
bill, no action will be taken to protect crofting land 
from the worst effects of speculation; no measures 
will be taken to reverse the infamous Taynuilt or 
Whitbread precedents, which have done much to 
take inby land out of crofting use; and the 
commission’s role in dealing with absenteeism and 
neglect will not be clarified. 

Of course the bill will not please everyone in 
every respect. I have mentioned issues on which 
the Government has still some way to go to 
reassure crofters. However, now that all the 
studies, the reports, the consultation and the 
amendments are over, the Parliament has a duty 
to act tonight. Some of our differences have been 
genuine; some have—no doubt—been 
manufactured. Regardless of that, we have a duty 
quietly to lay those differences aside and to get on 
with the task in hand. The task, which will require 
much more than legislation, is giving crofting a 
future. 

15:19 
Peter Peacock (Highlands and Islands) (Lab): 

While crofting undoubtedly faces many 
challenges, I fear that the bill will do little to help it 
to meet them. At root, the challenges that face 
crofting are economic not regulatory. With the 
passage of every successive bill on crofting, it is 
almost inevitable that regulation becomes more 
complex. In part, and in this instance, the bill—for 
example, in being tougher on absenteeism and 
neglect—seeks a regulatory action to what is 
essentially an economic question. If crofting 
provided more of a living and there were more 
economic strength and diversity in our crofting 
areas, we would probably not need to debate 
absenteeism.  

Neglect may be associated with absenteeism, 
but it may also have different roots. That said, 
crofting remains a remarkable feature of the life of 

the Highlands and Islands. Crofting demonstrates 
a deep attachment to the land. It is born of many 
historical reasons, including the investment of 
many generations in the improvement of the land 
and in making a real contribution to the local 
economy. If we really want to support crofting, we 
should spend less time legislating and more time 
addressing economic development. We need 
more resources targeted on the really less 
favoured areas, using agricultural support, rural 
development mechanisms and support for 
housing. We also need more joined-up rural 
development policy and the greater 
decentralisation of jobs in the economy. The bill 
will add little to that. 

At one level, the bill will possibly be disruptive. I 
refer to the costly and bureaucratic new crofting 
register—a second register that will take over 40 
years to complete. It will cause unnecessary 
dispute for the reasons that I have set out often 
enough before. It is unnecessary for the regulation 
of crofting, destined to change attitudes and takes 
an approach to crofting that encourages 
individualism and discourages a communitarian 
approach. John Scott amply demonstrated that in 
his speech. 

The minister may argue that the changes are 
rooted in the changes of the 1970s that allowed 
owner occupation. She may be right about that. 
However, the new register, together with the 
changes to croft grant entitlement, will drive the 
change yet further. Indeed, the register looks 
designed to aid a vision of crofting that is rooted in 
title to land and a free market in crofts. 

John Scott: Will the member give way?  

Peter Peacock: I am sorry, but I cannot. 

The provisions in the bill will democratise the 
crofting commission, even if only partially. As a 
democrat, it is impossible for me to resist moves 
towards an element of democratic elections to the 
commission. That said, although democratically 
elected crofters may replace appointed crofters, 
they will implement the same law and operate 
under the same legal advice. The scope for 
discretion will be relatively small. If the 
democratically elected commission had been 
given a role in the development of crofting where 
wide discretion exists, a real difference may have 
been made. That would have allowed crofters to 
address the economic questions that I touched on 
earlier. Alas, they are not to be allowed that role. 
Beyond that, and although helpful, the toughening 
of the provisions for absenteeism and neglect will 
stand for very little if the commission does not 
have the resources to take action. As we heard in 
evidence, the commission is not being funded to 
add to what it does already. 
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There are, of course, provisions that will add to 
the commission’s ability to act in certain 
circumstances. I refer to the provisions for its plan, 
to which the Scottish Land Court may have regard 
and which offers additional options. In addition, 
there are the provisions for the refusal of 
decrofting applications, even where planning 
consent exists, and the changes to planning and 
presumptions about inby land. All that has a 
contribution to make. 

Like other members, I suspect that we will not 
see another crofting bill for some time. That will 
come as a great relief to future members of the 
Rural Affairs and Environment Committee. It is 
possibly also a blessing for crofters. Future 
Parliaments would do well to address the deep 
and enduring economic challenges that people in 
many parts of our crofting counties face. Until 
those challenges are met, there is little that 
legislation can do other than impose more 
complexity, regulation, bureaucracy and cost on 
crofters. The bill exemplifies all those features. If it 
passes on to the statute book, it could be held up 
as a warning, not an example. 

15:23 
Maureen Watt (North East Scotland) (SNP): 

Although members may have thought that the 
stage 3 proceedings this morning were rushed, as 
convener of the Rural Affairs and Environment 
Committee, I assure the Parliament and all those 
with an interest in crofting that the committee 
scrutinised the bill thoroughly. Indeed, crofters 
have written to me to thank the committee for 
coming to see them in Shetland, Caithness and 
Sutherland and the Western Isles and for 
discussing the bill with them. That is also the case 
for all the stakeholders who have been totally 
involved throughout the process. 

Members of the Labour party, against the advice 
of most respondents, did not agree to the need for 
a map-based register. The committee also saw 
robust debate in many other areas and reached 
broad agreement on many of them. I commend 
the minister for taking on board many of the 
committee’s suggestions and for getting the bill to 
this stage. 

I, too, put on record my thanks to the committee 
clerks and staff, and to the staff of SPICe, who put 
in so much work to assist the committee. My 
thanks also go to our very knowledgeable adviser, 
Derek Flyn, and to my committee colleagues for all 
their work. 

The passage of the bill tonight will signal the 
Government’s long-term commitment to crofting 
and its future. Although, as members have said, 
the bill alone will not secure the future of crofting, it 
provides a clear commitment that the crofting 

commission, with a partly elected board, will have 
a duty to get on with the job of tackling 
absenteeism and neglect, while allowing those 
who clearly wish to live in the area and work the 
land for their own and the community’s benefit to 
do so. 

The crofting commission will have to prioritise its 
work—the Crofters Commission has itself said 
so—but, under the bill, the commission will be 
given a clear steer to get on with that work, and it 
will be monitored closely by both the Parliament 
and the Government. 

I look forward to seeing the Scottish statutory 
instruments relating to the elections. They, too, will 
be closely scrutinised, as the Government still has 
some work to do in that regard. It will also be 
interesting to watch how local planning 
applications on inby land and common grazings 
will be handled. 

You will appreciate, Deputy Presiding Officer, 
that as the committee went round the country and 
held its meetings, I was struck by the great degree 
of optimism in the rural sector, as participants 
monitor their costs and consider new ways to use 
the land to maximise their income. The sheep and 
cattle that come off the crofts are key in getting 
food from the hill to the lowlands, and to the plates 
of our citizens. 

The window for the community mapping of 
crofts provides a mechanism for crofters to come 
together on that and other matters that affect their 
communities, and that can only be for the long-
term good. 

Sarah Boyack is correct to say that assessors 
will have a more important role in the future, 
highlighting the uses and abuses of crofts in their 
area. 

All aspects of the bill will provide crofting with a 
future, and I urge members to support the bill at 5 
pm. 

15:27 
Jamie Stone (Caithness, Sutherland and 

Easter Ross) (LD): It has been an extremely long 
road. I am not a member of the Rural Affairs and 
Environment Committee, but I see that all the 
same. My thanks go to colleagues in all parties, 
who have worked extremely hard on this issue 
both this session and during the previous session. 
I extend my personal thanks to the many crofters, 
together with their families and other interested 
parties in my constituency in the far north of 
Scotland, who have taken the time and trouble to 
speak to me and write to me about the proposed 
legislation. I am keenly aware of the sheer detail 
that lies before me and everyone else. It is a very 
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complex subject, as many other speakers have 
said.  

I start from the first principle of the sheer fragility 
of crofting in areas such as my constituency. Liam 
McArthur mentioned the challenge that is posed 
post-Dounreay decommissioning. If we do not 
have economic back-up to underpin crofting, we 
can envisage a depopulation of the straths and the 
glens in the future. 

I acknowledge the contribution that crofting 
makes to communities and to the local economy—
including hauliers and the people who build 
fences, for example. Crucially, there is also the 
contribution of crofting to tourism, which I do not 
think other members have mentioned. Tourists will 
come to the straths to see working crofts, and it is 
a bonnie sight and a great sell to the rest of the 
world. I would be foolish to let the debate pass 
without mentioning, in due and ancient form, the 
very good-quality food that is produced on our 
crofts. There is nothing better than fine blackface 
lamb, I can tell you. 

I turn now to members’ contributions from both 
the earlier part of the day and this afternoon. The 
Minister for Environment, Roseanna Cunningham, 
referred to the structure of the Crofters 
Commission being reorganised, and that is one of 
the strong points of the bill. Although I regret the 
issue that Karen Gillon so eloquently highlighted, it 
is a flaw. It is a pity that John Scott decided to do 
what he did. A weakness remains there. 
Nevertheless, democracy is being introduced to 
the new crofting commission, and that must be a 
step in the right direction. 

I acknowledge what Peter Peacock said about 
the commission’s development function. I, too, 
regret that that function lies where it does today; 
that is a fundamental weakness. It is perhaps not 
a matter for crofting legislation, but I am certain 
that, in a future session of the Parliament—when I 
will not be a member—that will have to be 
examined. 

It is crucial that Karen Gillon’s amendment on 
population retention was agreed to, as its 
approach echoes what I have already said about 
communities such as those in my constituency. 

The key thing that greatly troubles me and, 
indeed, others about the bill is that, although I 
have received many comments and letters from 
crofters, I have had not one representation about 
the map-based register. As Sarah Boyack said, it 
is not just about lines on maps; it is, as Liam 
McArthur was quite right to point out, about the 
cost of it all. The register is a huge problem. Two 
constituents of mine, Iain and Netta MacKenzie 
from Elphin in west Sutherland, have pointed out 
to me that one can already get the information on 
the maps; indeed, under a freedom of information 

request, they managed to get a 95 per cent 
accurate map from the Crofters Commission. 

I regret, therefore, that the chamber was not 
able to muster enough votes to agree to the 
amendments lodged by Peter Peacock and Liam 
McArthur. I certainly believe that the issue will 
have to be revisited. Members might shrug at the 
thought of having to go back and revisit legislation, 
but the Parliament in the next session will at the 
very least have to carry out post-legislative 
scrutiny, which might or might not lead to further 
legislation. The register is a ticking time bomb and 
I fear for that reason, if for no other, my party can 
under no circumstances support the bill. The test 
is whether legislation will make things better or 
worse for crofters; my fear is that the land-based 
register and its associated costs will make things 
worse. I hope that I am proved wrong, but I fear 
that I will not be. 

15:31 
Jamie McGrigor (Highlands and Islands) 

(Con): I refer members to my farming interests in 
the register of members’ interests and inform the 
chamber that I am a member and vice-convener of 
the cross-party group on crofting. 

I am pleased to close for the Scottish 
Conservatives in this stage 3 debate. Like other 
members, I thank all those who provided briefings 
for today’s debate and for previous debates, 
including SPICe’s Tom Edwards, and the 
members and clerks of the Rural Affairs and 
Environment Committee for their efforts. 

The crofting register has become perhaps the 
most contentious issue in the latter stages of the 
bill’s passage. Both in the past and in recent 
weeks I have had numerous conversations on the 
subject with individual crofting constituents and 
representatives of the Scottish Crofting 
Federation—Eleanor Arthur, Norman Leask, 
Patrick Krause, Neil Macleod, Donald Linton, 
Murdo MacLennan, Drew Ratter and Becky Shaw, 
to name but a few—and I thank them all for their 
time and for giving me their expertise with regard 
to the ocean of crofting legislation. 

As my colleague and friend John Scott has 
already indicated, the Rural Affairs and 
Environment Committee received conflicting 
advice on the development of a map-based 
crofting register but, on balance, the evidence 
suggested that such a register would be in the 
best long-term interests of crofters and crofting, so 
we have decided to proceed on that basis. We 
acknowledge that concerns remain and will 
continue to put pressure on ministers to engage 
fully with the issues and ensure that cost 
considerations are the utmost priority. 
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Karen Gillon (Clydesdale) (Lab): Will the 
member give way? 

Jamie McGrigor: I will come back to the 
member in a moment. 

I also restate the fact that, from the Crofters 
Holdings (Scotland) Acts of 1886 and 1887 to the 
Transfer of Crofting Estates (Scotland) Act 1997, 
the Scottish Conservatives have a proud record of 
supporting our crofters, and the Crofters 
(Scotland) Act 1993 remains the principal statute 
in crofting law. I might add that that record stands 
in stark contrast to the efforts of the previous 
Labour and Liberal Democrat coalition 
Government in Scotland, whose Crofting Reform 
etc (Scotland) Act 2007 was passed only after 
chaotic scenes in the chamber. Of course it was 
the same Executive that initiated the Shucksmith 
inquiry that ultimately led to the bill being debated 
this afternoon. 

I am glad that my friend John Scott’s 
amendment 176 was agreed to, as it ensures that 
flag irises are not classed as weeds and 
recognises their value to corncrakes. The 
seilisdeir, as it is called in Gaelic, has a beautiful 
yellow flower and is glorified both in song and in 
poetry. Moreover, Mr Scott’s amendment with 
regard to self-certification will improve crofting 
land. 

I say to Karen Gillon that some of the finest 
crofters I have ever met are women. Many’s the 
time I have visited Ena McNeill, the former 
president of the Scottish Crofters Union, at her 
North Uist home and have been spoiled by the 
delicious slow-matured Highland beef that she and 
her son Angus Macdonald rear on their crofts. 

I could take an intervention from Karen Gillon 
now, if I am allowed. 

Karen Gillon: How many of the many crofters 
that Jamie McGrigor said he has spoken to asked 
for a land-based register such as the one that the 
bill creates? 

Jamie McGrigor: They did not ask me 
specifically for a land-based register. I am rather 
surprised that you should ask me that question, 
since it was your party that initiated the 
consultation and the Shucksmith report in the first 
place. I beg your pardon, Presiding Officer. I 
should not say “you”; I should say “the member”. 

In conclusion, many of us hope that the bill will 
be the final piece of crofting legislation that is 
thought to be necessary for many years to come. 
Let us now move forward, working in partnership 
with crofters, to focus on the big, vital challenges 
of halting and reversing the decline in livestock 
numbers on our remote hills and especially the 
islands, and ensuring that crofting has a 
sustainable future in modern Scotland. 

15:35 
Karen Gillon (Clydesdale) (Lab): 

Consideration of the Crofting Reform (Scotland) 
Bill was a steep but thoroughly enjoyable learning 
curve for me and many other members of the 
committee. I think that many of my colleagues in 
the Parliament found this morning more enjoyable 
than they expected it to be. 

I associate myself with the thanks that others 
have expressed, and I pay particular tribute to 
Peter McGrath and Tracey White, who have spent 
many hours in the past few weeks sending people 
final amendments. They have done a sterling job 
to ensure that we were able to have the debate 
that we had this morning. I also thank the crofters 
across Scotland who hosted our many visits, 
which we all found enjoyable and informative. 

Crofting has shown itself to be a valuable part of 
Scottish culture. The minister mentioned in her 
speech the many and varied communities that 
make up our crofting counties and the new areas 
that will come in under the bill. Those communities 
face different challenges, as we found out during 
our visits. As Peter Peacock and Sarah Boyack 
said, there is much in the bill that is to be 
welcomed. It adds new tools to the toolbox that is 
available to the Crofters Commission, but they 
must be used wisely. Also, it remains to be seen 
whether the resources will match the expectations 
in the crofting communities, particularly on the 
tackling of absenteeism and neglect. The 
commission must be more proactive than it has 
been in the past in tackling those two issues and it 
must do that in the right way in each crofting 
community. 

Good amendments have been made to the bill, 
but there are still difficulties with parts of it. 
Members will be aware of my particular difficulty 
with the inequality of the election franchise. Jamie 
McGrigor mentioned the previous crofting act. 
That legislation clearly demonstrates that back 
benchers in the Labour and Liberal Democrat 
parties have a spine—when their Executive is 
doing things that it should not be doing, they will 
stand up and be counted and their Executive will 
need to change its views. That is clearly not the 
case elsewhere, and it clearly showed when John 
Scott disgracefully changed his position from that 
which he expressed in the committee to how he 
voted this morning. 

John Scott: Is Karen Gillon aware that I did not 
change my position? It is merely that, in 
committee, I mistakenly voted for her amendment, 
which did not deliver what I expected. 

Karen Gillon: I cannot be responsible for what 
John Scott does not understand. I was absolutely 
clear about what I was trying to achieve in 
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committee. If he reads the Official Report, I am 
sure that that will be clear to him. 

Even in her opening speech in this afternoon’s 
debate, the minister failed to grasp the issue of 
extending the franchise. There are some women 
who do not see the need to extend the franchise. 
They say, “It’s always been that way.” That is their 
right, but the Parliament has a duty to look at the 
equal opportunities implications of any bill. 

Alasdair Allan: Will the member give way? 

Karen Gillon: I am sorry, but I have only five 
minutes. 

By reinforcing the inequality in a franchise, we 
fail to live up to that responsibility. I will say no 
more on the role of the Tories other than to echo 
the words outside the Parliament that are oft 
quoted by the First Minister: 

“Facts are chiels that winna ding.” 

The other issue on which we have a particular 
difficulty is registration. When I asked, Jamie 
McGrigor could not name crofters who had asked 
him for land-based registration. That is because 
he knows as well as I do—and if he were honest 
he would have voted against registration—that 
crofters on the ground do not want such a 
scheme. 

Jamie McGrigor: Will the member give way? 

Karen Gillon: Sorry, I am in my final minute. 

The reality is that a costly, overbureaucratic 
process will be forced on crofters. That is not what 
crofting needs at this stage in its history. 

Alasdair Allan made an impassioned plea for us 
all to support the bill and suggested that, if we did 
not, the world would end and things would be 
terrible. We will not stand in the way of the bill, but 
nor will we vote for a bill that does not do what it 
says on the tin and will not ultimately be in the 
best interests of crofting. I hope that members will 
consider that when we come to vote on the bill at 5 
o’clock. 

15:40 
Roseanna Cunningham: I am grateful to 

members for their speeches and will respond to 
some of their comments. We agree on much. I 
sincerely hope that at decision time members will 
take the opportunity to usher in a new era for 
crofting, in which crofting again becomes the 
backbone of our remote, rural communities. 

Crofting tenure requires both occupation and the 
land to be worked. In return, it provides security of 
tenure for tenants, the right of succession, the 
right to the value of improvements that are made 
to the land and the right to fair rent. Let no one 
ever forget those fundamental rights that crofters 

fought for and won 125 years ago. Equally, let no 
one forget the responsibilities that derive from 
those rights. I am certain that the men and women 
who struggled for those rights in the 19th century 
would echo that sentiment, because they did not 
undertake that struggle so that their communities 
would be half empty and the land neglected so 
many years later. 

Crofting also opens the door to agricultural and 
housing grants that are available only to people 
who agree to live by the conditions of crofting 
tenure, whether they are tenants or owner-
occupiers. That is right, because crofters deserve 
reward for the benefits to society that crofting 
delivers. We have taken steps today that at last 
recognise the changes that were made in 1976, 
and which equalise the responsibilities and the 
rewards that are open to tenant and owner-
occupier crofters. 

I turn to issues that were raised in the course of 
this short debate. Sarah Boyack and Karen Gillon 
are understandably exercised by the gender 
imbalance in crofting tenure. I do not disagree with 
them that there is a clear imbalance; I disagree 
with them only about whether the franchise is the 
place to fix it. I do not think that it is. I invite both 
members to talk to me, to ascertain whether we 
can come up with proposals that might have a 
practical impact in changing the gender 
imbalance. 

A number of members, including Sarah Boyack 
and Liam McArthur, mentioned the crofting 
register, which was a key area of dissent. I remind 
members that the register triggers will not come in 
until 2013 at the earliest and that we have agreed 
that the date will be pushed back to 2014 if the 
community mapping proposals are successful. 
There is a considerable amount of time for crofters 
to prepare for registration. 

I also need to point out that the minute that a 
crofter decrofts, as many do, he or she must 
immediately register their title with the land 
register of Scotland. Why not before? That is, in 
effect, what we are saying. I should say, too, that 
the land register, which was brought in all those 
years ago, is still by no means complete 
throughout the country. Title registers take time to 
implement. 

John Scott was right to point out that the bill will 
allow us to tackle abuses more effectively and that 
democratic accountability will be introduced in 
relation to the commission. On his more general 
point about conservation, the bill allows crofters to 
refrain from using the croft if that is for the purpose 
of conservation, so we see no conflict between 
crofting policy and conservation policy. 

I mentioned Liam McArthur’s comments on the 
crofting register. I cannot allow his other 
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comments to go by. I have never been accused of 
having difficulty saying no. I am worried that Liam 
McArthur might turn out to be one of those men 
who do not hear women who say no. His 
colleague Jamie Stone had no difficulty. 

On Alasdair Allan’s comments, we can now take 
forward the review of the croft house grant 
scheme in the context of the bill. That will include 
equalising access to the scheme. 

Peter Peacock raised a number of issues, many 
of which are related to the challenges facing 
crofting. Of course there are challenges to be 
faced and we have said right from the outset that 
no single piece of legislation made by Government 
would ever be able to tackle every single one of 
those challenges. Among all that Peter Peacock 
said, he will know that the existing absentee 
initiative is already bearing fruit. It needed to be 
strengthened and it has been in the context of the 
bill. He talks about resources but, if he had 
succeeded in getting most of what he wanted, it 
would have meant piling on more duties, so his 
position is rather inconsistent. 

He raised the issue of the market in crofting 
tenancies; a look at any estate agent in the 
crofting counties will reveal that they have crofting 
tenancies as well as owner-occupied crofts on the 
books. It is denying reality to think that crofting 
tenancies are not subject to the free market. There 
is no point in flying in the face of what we know is 
already happening. 

The bill represents the culmination of almost 10 
years of consultation on the future of crofting, 
especially if we include the legislation introduced 
by the previous Government. In all the 
consultation responses that we got, I did see some 
from individual crofters who were in favour of the 
map-based register. To pretend that there is 
unanimous opposition to any part of the bill is not 
to accept reality. I also agree with a number of 
other members when I say that I am not sure how 
soon the Parliament will want to return to the 
subject of crofting. 

We must vote the bill through and begin the 
work on the ground to reverse the decline in 
crofting. It will require a monumental effort by a lot 
of people, but I am confident that we can achieve 
it because we can now put the right structures in 
place. We have clear duties for crofters, whether 
they are tenants or owner-occupiers, a 
democratically accountable commission, a proper 
legal register, and a way forward to take crofting 
through the 21st century and into the 22nd. 
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17:00 

On resuming— 

Decision Time 
The Presiding Officer (Alex Fergusson): 

There are four questions to be put as a result of 
today’s business. 

The first question is, that motion S3M-6605, in 
the name of Roseanna Cunningham, on the 
Crofting Reform (Scotland) Bill, be agreed to. Are 
we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 
Adam, Brian (Aberdeen North) (SNP) 
Aitken, Bill (Glasgow) (Con) 
Allan, Alasdair (Western Isles) (SNP) 
Brocklebank, Ted (Mid Scotland and Fife) (Con) 
Brown, Gavin (Lothians) (Con) 
Brown, Keith (Ochil) (SNP) 
Brownlee, Derek (South of Scotland) (Con) 
Campbell, Aileen (South of Scotland) (SNP) 
Carlaw, Jackson (West of Scotland) (Con) 
Coffey, Willie (Kilmarnock and Loudoun) (SNP) 
Constance, Angela (Livingston) (SNP) 
Crawford, Bruce (Stirling) (SNP) 
Cunningham, Roseanna (Perth) (SNP) 
Don, Nigel (North East Scotland) (SNP) 
Doris, Bob (Glasgow) (SNP) 
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP) 
Fabiani, Linda (Central Scotland) (SNP) 
FitzPatrick, Joe (Dundee West) (SNP) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
Gibson, Kenneth (Cunninghame North) (SNP) 
Gibson, Rob (Highlands and Islands) (SNP) 
Goldie, Annabel (West of Scotland) (Con) 
Grahame, Christine (South of Scotland) (SNP) 
Harper, Robin (Lothians) (Green) 
Harvie, Christopher (Mid Scotland and Fife) (SNP) 
Harvie, Patrick (Glasgow) (Green) 
Hepburn, Jamie (Central Scotland) (SNP) 
Hyslop, Fiona (Lothians) (SNP) 
Ingram, Adam (South of Scotland) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
Kidd, Bill (Glasgow) (SNP) 
Lamont, John (Roxburgh and Berwickshire) (Con) 
Lochhead, Richard (Moray) (SNP) 
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP) 
MacDonald, Margo (Lothians) (Ind) 
Marwick, Tricia (Central Fife) (SNP) 
Mather, Jim (Argyll and Bute) (SNP) 
Matheson, Michael (Falkirk West) (SNP) 
Maxwell, Stewart (West of Scotland) (SNP) 
McGrigor, Jamie (Highlands and Islands) (Con) 
McKee, Ian (Lothians) (SNP) 
McKelvie, Christina (Central Scotland) (SNP) 
McLaughlin, Anne (Glasgow) (SNP) 
McLetchie, David (Edinburgh Pentlands) (Con) 
McMillan, Stuart (West of Scotland) (SNP) 
Milne, Nanette (North East Scotland) (Con) 
Mitchell, Margaret (Central Scotland) (Con) 
Morgan, Alasdair (South of Scotland) (SNP) 
Neil, Alex (Central Scotland) (SNP) 
Paterson, Gil (West of Scotland) (SNP) 
Robison, Shona (Dundee East) (SNP) 
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Russell, Michael (South of Scotland) (SNP) 
Salmond, Alex (Gordon) (SNP) 
Scanlon, Mary (Highlands and Islands) (Con) 
Scott, John (Ayr) (Con) 
Smith, Elizabeth (Mid Scotland and Fife) (Con) 
Somerville, Shirley-Anne (Lothians) (SNP) 
Stevenson, Stewart (Banff and Buchan) (SNP) 
Sturgeon, Nicola (Glasgow Govan) (SNP) 
Swinney, John (North Tayside) (SNP) 
Thompson, Dave (Highlands and Islands) (SNP) 
Watt, Maureen (North East Scotland) (SNP) 
Welsh, Andrew (Angus) (SNP) 
White, Sandra (Glasgow) (SNP) 
Wilson, Bill (West of Scotland) (SNP) 
Wilson, John (Central Scotland) (SNP) 

Abstentions 
Alexander, Ms Wendy (Paisley North) (Lab) 
Baillie, Jackie (Dumbarton) (Lab) 
Baker, Claire (Mid Scotland and Fife) (Lab) 
Baker, Richard (North East Scotland) (Lab) 
Boyack, Sarah (Edinburgh Central) (Lab) 
Brankin, Rhona (Midlothian) (Lab) 
Brown, Robert (Glasgow) (LD) 
Butler, Bill (Glasgow Anniesland) (Lab) 
Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Curran, Margaret (Glasgow Baillieston) (Lab) 
Eadie, Helen (Dunfermline East) (Lab) 
Ferguson, Patricia (Glasgow Maryhill) (Lab) 
Finnie, Ross (West of Scotland) (LD) 
Foulkes, George (Lothians) (Lab) 
Gillon, Karen (Clydesdale) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
Godman, Trish (West Renfrewshire) (Lab) 
Gordon, Charlie (Glasgow Cathcart) (Lab) 
Grant, Rhoda (Highlands and Islands) (Lab) 
Gray, Iain (East Lothian) (Lab) 
Henry, Hugh (Paisley South) (Lab) 
Hume, Jim (South of Scotland) (LD) 
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab) 
Kelly, James (Glasgow Rutherglen) (Lab) 
Kerr, Andy (East Kilbride) (Lab) 
Lamont, Johann (Glasgow Pollok) (Lab) 
Livingstone, Marilyn (Kirkcaldy) (Lab) 
Macdonald, Lewis (Aberdeen Central) (Lab) 
Macintosh, Ken (Eastwood) (Lab) 
Martin, Paul (Glasgow Springburn) (Lab) 
McArthur, Liam (Orkney) (LD) 
McAveety, Mr Frank (Glasgow Shettleston) (Lab) 
McCabe, Tom (Hamilton South) (Lab) 
McConnell, Jack (Motherwell and Wishaw) (Lab) 
McInnes, Alison (North East Scotland) (LD) 
McMahon, Michael (Hamilton North and Bellshill) (Lab) 
McNeil, Duncan (Greenock and Inverclyde) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
McNulty, Des (Clydebank and Milngavie) (Lab) 
Mulligan, Mary (Linlithgow) (Lab) 
Murray, Elaine (Dumfries) (Lab) 
O’Donnell, Hugh (Central Scotland) (LD) 
Oldfather, Irene (Cunninghame South) (Lab) 
Park, John (Mid Scotland and Fife) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 
Peattie, Cathy (Falkirk East) (Lab) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD) 
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD) 
Scott, Tavish (Shetland) (LD) 
Simpson, Dr Richard (Mid Scotland and Fife) (Lab) 
Smith, Elaine (Coatbridge and Chryston) (Lab) 
Smith, Margaret (Edinburgh West) (LD) 
Stephen, Nicol (Aberdeen South) (LD) 

Stewart, David (Highlands and Islands) (Lab) 
Stone, Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 
Tolson, Jim (Dunfermline West) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 
Whitton, David (Strathkelvin and Bearsden) (Lab) 

The Presiding Officer: The result of the 
division is: For 66, Against 0, Abstentions 59. 

Motion agreed to, 

That the Parliament agrees that the Crofting Reform 
(Scotland) Bill be passed. 

, 
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Crofting Reform (Scotland) Bill 
[AS PASSED] 

 
 
 
 
An Act of the Scottish Parliament to reform and rename the Crofters Commission; to provide for 
the establishment of a new register of crofts and for registration of crofts, common grazings and 
land held runrig in it; to make provision about the duties of crofters and certain owner-occupiers 
of crofts and for the enforcement of those duties; to make further amendments to the law on 
crofting; and for connected purposes. 5 
 
 

PART 1 

REORGANISATION OF THE CROFTERS COMMISSION 

The Crofting Commission 

1 The Crofting Commission 

(1) The Crofters Commission is renamed and is to be known as the Crofting Commission. 10 

(2) The “Crofters Commission” is the Commission— 

(a) established by section 1 of the Crofters (Scotland) Act 1955 (c.21); and 

(b) continued in being by section 1 of the Crofters (Scotland) Act 1993 (c.44) (the 
“1993 Act”). 

(3) For schedule 1 to the 1993 Act, substitute the schedule contained in schedule 1. 15 

(4) Any reference in any enactment to the Crofters Commission is, unless the contrary 
intention appears, to be construed as a reference to the Crofting Commission. 

 
2 General functions of the Crofting Commission 

(1) In section 1 of the 1993 Act (constitution and general functions of Crofters 
Commission), for subsection (2) substitute— 20 

“(2) The Commission have— 

(a) the general functions of— 

(i) regulating crofting; 

(ii) reorganising crofting; 

(iii) promoting the interests of crofting; 25 
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(iv) keeping under review matters relating to crofting; and 

(b) such other functions conferred on them by or under this Act or under any 
other enactment. 

(2A) In exercising their functions under subsection (2), the Commission must have 
regard to— 5 

(a) the desirability of supporting population retention— 

(i) in the crofting counties; and 

(ii) in any area for the time being designated as mentioned in section 
3A(1)(b) and in which there are crofts; and  

(b) the impact of changes to the overall area of land held in crofting tenure 10 
on the sustainability of crofting.”. 

(2) After section 2 of that Act insert— 

“2A Ministers’ power to modify functions of Commission 

(1) The Scottish Ministers may, by order— 

(a) confer functions on; 15 

(b) remove functions from; 

(c) otherwise modify functions of, 

 the Commission. 

(2) The Scottish Ministers may make an order under subsection (1) only where 
they consider it appropriate to do so to ensure that the Commission carry out 20 
their functions efficiently and effectively. 

(3) An order under subsection (1) may— 

(a) confer on the Commission a function exercisable under this Act by the 
Scottish Ministers (other than a function to make regulations or orders); 

(b) modify any enactment (including this Act). 25 

 

2B Annual report 

(1) The Commission must make an annual report, on the exercise by them of their 
functions, to the Scottish Ministers. 

(2) That report must also contain the Commission’s assessment of— 

(a) the issues affecting crofting communities; and 30 

(b) the contribution crofting has made to sustainable development. 

(3) Before making an annual report, the Commission must consult— 

(a) each local authority in the area of which there are crofts; and 

(b) Highlands and Islands Enterprise. 

(4) The Scottish Ministers must lay before the Scottish Parliament a copy of each 35 
annual report made to them under this section together with any comments on 
the report that they consider appropriate. 
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2C Duty to produce plan 

(1) The Commission must, before the expiry of the period mentioned in subsection 
(2), prepare and submit to the Scottish Ministers a plan setting out their policy 
on how they propose to exercise their functions. 

(2) That period is the period of 6 months beginning with the day after— 5 

(a) the day of the first election held in accordance with paragraph 7 of 
schedule 1 to elect persons to be members of the Commission;  

(b) the day of each subsequent election. 

(3) The Commission must, before preparing a plan under this section, consult— 

(a) each local authority in the area of which there are crofts; 10 

(b) Highlands and Islands Enterprise; and 

(c) such other persons or bodies as the Commission consider appropriate. 

(4) The Scottish Ministers may— 

(a) approve the plan (with or without modifications); or 

(b) reject the plan and direct the Commission to submit a revised plan. 15 

(5) Where the Scottish Ministers approve the plan submitted under subsection (1) 
(including a revised plan submitted under subsection (4)(b)), the Commission 
must— 

(a) send a copy of it to each local authority in the area of which there are 
crofts; 20 

(b) make a copy of it available for public inspection at reasonable times; and 

(c) publish it in such manner as the Commission consider appropriate. 

(6) The Commission— 

(a) may, from time to time; 

(b) must, if required to do so by the Scottish Ministers, 25 

 vary the plan. 

(7) Where the Commission, under subsection (6), vary the plan— 

(a) the Commission must submit it to the Scottish Ministers; and 

(b) subsections (3) to (5) apply to the variation of a plan as they apply to the 
preparation of a plan under subsection (1). 30 

 
2D Status of plan 

(1) The Commission, in exercising their functions, must have regard to any plan 
approved and published under section 2C. 

(2) The Land Court may have regard to any such plan when considering an appeal 
against— 35 

(a) any decision, determination or direction of; or 

(b) the imposition of a condition by, 

 the Commission on an application made to them under this Act.”. 
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PART 2 

THE CROFTING REGISTER 

Duty to establish and maintain register 

3 The Crofting Register 

(1) The Keeper of the Registers of Scotland must establish and maintain a public register of 5 
crofts, common grazings and land held runrig. 

(2) The register established under subsection (1) is to be known as the Crofting Register. 

(3) In this Part— 

the “Keeper” means the Keeper of the Registers of Scotland; 

the “register” means the Crofting Register; and 10 

“registered” means registered in the register; and cognate expressions are to be 
construed accordingly. 

 
Registration 

4 First registration 

(1) An unregistered croft must be registered— 15 

(a) in the case of a new croft, subject to section 3AA of the 1993 Act, on the 
determination under section 3A(1) or, as the case may be, (2) of that Act to 
constitute the land or holding as a croft; 

(aa) in the case of an owner-occupied croft, subject to subsection (4C), on the transfer 
(whether or not for valuable consideration) of the ownership of the croft; 20 

(b) in any case other than the case of a new croft, on the taking, in relation to the 
croft, of any step mentioned in subsection (3) (or, in the case of a step mentioned 
in paragraph (m) of that subsection, in accordance with that paragraph). 

(2) An unregistered croft may be registered on an application being made by a person 
mentioned in subsection (2A). 25 

(2A) The persons are— 

(a) the owner of the land on which the croft is situated; 

(b) the landlord; 

(c) the crofter; 

(d) where the croft is an owner-occupied croft, the owner-occupier crofter. 30 

(3) The steps referred to in subsection (1)(b) are— 

(a) the making of an application for a direction enlarging the croft under section 4(3) 
of the 1993 Act; 

(b) the making of an application for consent to exchange the croft under section 4A of 
that Act; 35 

(c) the making of an application for consent to assign the croft under section 8 of that 
Act; 
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(d) the making of an application for consent to divide the croft— 

(i) under section 9 of that Act; or 

(ii) under section 19D of that Act; 

(e) in the case of a bequest of the croft such as is mentioned in subsection (1)(a) of 
section 10 of that Act, the giving of notice under subsection (2) of that section of 5 
the acceptance of the bequest of that croft; 

(f) the giving of notice under section 11(1) of that Act in respect of the transfer of the 
tenancy of the croft in pursuance of section 16(2) of the Succession (Scotland) Act 
1964 (c.41); 

(g) the making of an application under section 20(1) of the 1993 Act to resume the 10 
croft or part of the croft; 

(h) the making of an order for reversion of a resumption of the croft under section 
21A(1) of that Act; 

(i) the making of an application for approval to the letting of the croft or any part of 
the croft under section 23(3) of that Act; 15 

(ia) the re-letting of the croft in accordance with proposals submitted under section 
23(5) of that Act; 

(ib) the letting of the croft pursuant to a determination under section 23(5C) of that 
Act; 

(j) the making of an application for a decrofting direction— 20 

(i) by giving notice under section 24(2) of that Act; 

(ii) by application under section 24(3) of that Act; or 

(iii) by application under section 25(4) of that Act; 

(k) the division of the croft, or owner-occupied croft, under section 26G of that Act; 

(l) the letting of the croft— 25 

(i) in accordance with proposals submitted under section 26J(1) of that Act; or 

(ii) pursuant to a decision under section 26J(4) of that Act; 

(la) the making of an application for consent to the letting of the croft or any part of 
the croft under section 29A(1) of that Act other than such a letting under a short 
lease (within the meaning of section 29A(2) of that Act); 30 

(m) the preparation, under section 38(8)(a) of that Act, of a reorganisation scheme 
which includes provision— 

(i) forming the croft; 

(ii) making any change to, or in relation to, the croft; 

and in such a case, the croft may not be registered until the condition mentioned in 35 
paragraph (a) or (b) of section 39(1) (whichever first occurs) is satisfied in relation 
to the scheme; 

(n) the making of an application by the crofter of the croft for a part of a common 
grazing to be apportioned under section 52(4) of that Act. 

(4) The Scottish Ministers may, by order, modify subsection (3) so as to— 40 

(a) add a step to; 
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(b) modify the description of a step in; 

(c) remove a step from, 

that subsection.  

(4ZA) But an order under subsection (4) may not add, as a step to subsection (3), the transfer 
(whether or not for valuable consideration) of the ownership of any land on which the 5 
croft is situated. 

(4A) Where the Scottish Ministers exercise the power in subsection (4), they may by order 
modify Table 1 in schedule 1A so as to— 

(a) add a step to column 1 of that table; 

(b) modify the description of any step mentioned in that column; 10 

(c) remove a step from that column; 

(d) add a person to column 2 of that table; 

(e) modify the description of any person mentioned in that column; 

(f) remove a person from that column. 

(4B) The Scottish Ministers may, by regulations, make provision about when ownership is to 15 
be treated as transferred for the purposes of subsection (1)(aa). 

(4C) A person who, but for this subsection, would be required to register an owner-occupied 
croft by virtue of subsection (1)(aa), need not register the croft if a step mentioned in 
subsection (3) is taken in relation to the croft. 

(4D) In sections 5 to 16, “first registration” means the registration of an unregistered croft. 20 

(5) In this Part— 

“croft”— 

(a) in relation to an unregistered croft, means— 

(i) a holding which is a croft within the meaning of section 3 of the 1993 
Act; or 25 

(ii) a new croft; 

(b) in relation to a registered croft, means a holding which is a croft within the 
meaning of section 3ZA of that Act; 

“new croft” means land or a holding in relation to which the Commission have 
made a determination, under section 3A(1) or, as the case may be, (2) of the 1993 30 
Act, to constitute the land or holding as a croft. 

 
5 Registration of events affecting registered crofts 

(1) The following events in relation to a registered croft must be registered, that is— 

(za) in the case of an owner-occupied croft the transfer (whether or not for valuable 
consideration) of ownership of the croft; 35 

(zb) in any case other than the case of an owner-occupied croft— 

(i) the transfer (whether or not for valuable consideration) of the ownership of 
any land on which the croft is situated; 

(ii) a change of landlord of the croft; 
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(zc) in any case, the taking, in relation to the croft, of any step mentioned in subsection 
(2). 

(1A) But subsection (1) does not apply to a croft— 

(a) which was registered as a result of the taking of a step mentioned in subsection (3) 
of section 4 (other than a step mentioned in paragraph (e), (f), (h), (ia), (ib), (k), (l) 5 
or (m) of that subsection); and 

(b) in respect of which a step mentioned in subsection (2) constitutes a change 
affecting the croft which requires to be notified to the Keeper under section 9. 

(2) The steps referred to in subsection (1)(zc) are— 

(a) the enlargement of the croft under section 4 of the 1993 Act; 10 

(b) the exchange of the croft under section 4A of that Act; 

(c) the assignation of the croft under section 8 of that Act; 

(d) the division of the croft— 

(i) under section 9 of that Act; or 

(ii) under section 19D of that Act; 15 

(e) in the case of a bequest of the croft such as is mentioned in subsection (1)(a) of 
section 10 of that Act, the giving of notice under subsection (2) of that section of 
the acceptance of the bequest of that croft; 

(f) the transfer of the crofter’s interest in a lease of the croft under section 16(2) of 
the Succession (Scotland) Act 1964 (c.41); 20 

(g) the giving of authorisation to resume the croft or part of the croft under section 
20(1) of the 1993 Act; 

(h) the granting under section 20(1C) of that Act of an extension of the period for 
which resumption of the croft is authorised; 

(i) the making of a determination under section 20(1F) of that Act converting a 25 
temporary resumption of the croft into an ordinary resumption; 

(j) the making of an order under section 21A of that Act that land resumed under 
section 20 is to revert to being a croft; 

(k) the letting (or, as the case may be, re-letting) of the croft— 

(i) (or part of the croft) under section 23(3) of that Act; 30 

(ii) in accordance with proposals submitted under section 23(5) of that Act; 

(iii) pursuant to a determination under section 23(5C) of that Act; 

(iv) (or part of the croft) under section 29A(1) of that Act other than such a 
letting under a short lease (within the meaning of section 29A(2) of that 
Act); 35 

(l) the making of a decrofting direction under section 24(2) or, as the case may be, 
(3) of that Act; 

(m) the division of the croft, or owner-occupied croft, under section 26G of that Act; 

(n) the letting of the croft— 

(i) in accordance with proposals submitted under section 26J(1) of that Act; 40 
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(ii) pursuant to a decision under section 26J(4) of that Act; 

(o) the making of a change to, or in relation to, the croft by virtue of a provision of a 
reorganisation scheme prepared under section 38(8)(a) of that Act; 

(p) the apportionment of a part of a common grazing to the crofter of the croft under 
section 52(4) of that Act; 5 

(q) the bringing to an end, under subsection (12) of section 52 of that Act, of an 
apportionment of a part of a common grazing to the crofter of the croft under 
subsection (4) of that section. 

(3) The Scottish Ministers may, by order, modify subsection (2) so as to— 

(a) add a step to; 10 

(b) modify the description of a step in; 

(c) remove a step from, 

that subsection. 

(4) Where the Scottish Ministers exercise the power in subsection (3), they may by order 
modify Table 2 in schedule 1A so as to— 15 

(a) add a step to column 1 of that table; 

(b) modify the description of any step mentioned in that column; 

(c) remove a step from that column; 

(d) add a person to column 2 of that table; 

(e) modify the description of any person mentioned in that column; 20 

(f) remove a person from that column. 

(5) The Scottish Ministers may, by regulations, make provision about when ownership is to 
be treated as transferred for the purposes of subsection (1)(za) and (zb)(i). 

 
5A  Persons responsible for applications for registration 

(1) An application for first registration of a croft is to be submitted— 25 

(a) in the case of a transfer of ownership of an owner-occupied croft such as is 
mentioned in section 4(1)(aa), by the person to whom such ownership is 
transferred; 

(c) in the case of a step mentioned in section 4(3), by the person mentioned in the 
entry in column 2 of Table 1 in schedule 1A which corresponds to the entry 30 
relating to that step in column 1 of that table. 

(2) An application for registration of an event in relation to a registered croft is to be 
submitted— 

(a) in the case of a transfer of ownership of a owner-occupied croft such as is 
mentioned in section 5(1)(za), by the person to whom such ownership is 35 
transferred; 

(b) in the case of a transfer of ownership of land such as is mentioned in section 
5(1)(zb)(i), by the person to whom such ownership is transferred; 

(c) in the case of a change of landlord of the croft, by the person who is the new 
landlord; 40 
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(d) in the case of a step mentioned in section 5(2), by the person mentioned in the 
entry in column 2 of Table 2 in schedule 1A which corresponds to the entry 
relating to that step in column 1 of that table. 

 
6 Applications for registration 

(1) Subject to subsection (7A), an application for registration, and the fee payable in respect 5 
of such registration, is to be submitted to the Crofting Commission. 

(2) An application for first registration is to be submitted, in the case of a new croft, at the 
same time as an application under section 3A(1) or, as the case may be, (2) of the 1993 
Act. 

(4) The Commission must, as soon as reasonably practicable after receiving an application 10 
for registration— 

(a) in the case of an application for first registration (other than of a new croft or 
other than as a result of the taking of the step mentioned in section 4(3)(m)), 
check the information contained in or accompanying the application against the 
information relating to the croft, if any, in the Register of Crofts; and 15 

(b) subject to section 3AA of the 1993 Act and to subsections (5) and (6), forward— 

(i) the application, together with any comments they may have on it; and 

(ii) the fee payable in respect of it, 

to the Keeper. 

(5) The Commission may, before forwarding an application for registration to the Keeper, 20 
require the applicant to provide them with such further information relating to the 
application as they consider appropriate. 

(6) The Commission may refuse to forward an application for registration if— 

(a) a requirement made under subsection (5) is not complied with; 

(aa) the application is frivolous or vexatious; 25 

(b) the fee payable in respect of the registration has not been tendered;  

(ba) there is a material inaccuracy in the application; or 

(c) they consider that the Keeper would otherwise not accept the application under 
section 7(2). 

(7) Where the Commission refuse to forward an application for registration, section 52A of 30 
the 1993 Act applies as if that refusal were a decision of the Commission on an 
application to them under that Act. 

(7A) This section does not apply to an application for registration by the Commission (a 
“Commission application”); and the reference in section 7(1) to an application for 
registration forwarded under subsection (4)(b) of this section is, in relation to a 35 
Commission application, to be construed as a reference to the Commission application 
submitted to the Keeper. 

(9) In subsection (5)(ba), “material inaccuracy” means an inaccuracy relating to any matter 
mentioned in section 10(2). 
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7 Acceptance of applications for registration 

(1) Subject to subsection (2), the Keeper must accept an application for registration 
forwarded under section 6(4)(b) if it is accompanied by such documents and other 
evidence as the Keeper may require. 

(2) An application for registration must not be accepted by the Keeper if— 5 

(a) it relates to a croft which is not sufficiently described to enable the Keeper to 
identify it by reference to the ordnance map or such other map as the Keeper may 
require; 

(aa) the information otherwise contained in or accompanying it would not enable the 
Keeper to make up or, as the case may be, amend the registration schedule of the 10 
croft; 

(c) in a case where the application relates to a registered croft, the application does 
not bear a reference to the registration schedule of that croft; 

(d) payment of the fee payable in respect of such registration has not been tendered. 

(2A) But the Keeper may accept an application for registration despite the fact that the 15 
description of the croft includes land which is already entered in the registration 
schedule of— 

(a) another croft; 

(b) a common grazing; or 

(c) land held runrig, 20 

as part of the description of the land which comprises that other croft, that common 
grazing or, as the case may be, that land held runrig. 

(3) On receipt of an application for registration, the Keeper must without delay note the date 
of receipt. 

(4) That date is deemed for the purposes of this Part as the date of registration provided the 25 
Keeper, after examination, accepts the application and, in the case of a first registration 
(other than of a new croft or other than as a result of the taking of the step mentioned in 
section 4(3)(m))— 

(a) no application is made to the Land Court under section 12(1); or 

(b) such an application having been made— 30 

(i) the application has been abandoned; or 

(ii) the Court makes no order or makes an order under section 12(2)(b). 

 
8 Completion of registration 

(1) The Keeper must complete registration— 

(a) in the case of a first registration, by making up a registration schedule for the croft 35 
in the register in accordance with section 10; 

(b) in the case of a registered croft, by making such amendment as is necessary to the 
registration schedule of the croft; 

(c) in either case, by making such consequential amendments in the register as are 
necessary. 40 
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(2) Where the Keeper completes a first registration under subsection (1), the Keeper must 
issue to the applicant a certificate, authenticated as the Keeper considers appropriate— 

(a) confirming the registration; 

(b) (except where the first registration is of a new croft or is as a result of the taking 
of the step mentioned in section 4(3)(m)), noting that the registration may be 5 
challenged under section 12(1); 

(c) containing such other information as the Keeper considers appropriate. 

(2A) Where, by virtue of being the applicant, the Commission receive a certificate under 
subsection (2), they must send a copy of the certificate to the crofter or owner-occupier 
crofter of the croft to which the certificate relates. 10 

(3) When issuing a certificate under subsection (2) (other than one relating to the first 
registration of a new croft or a first registration as a result of the taking of the step 
mentioned in section 4(3)(k) or (m)), the Keeper must at the same time send a copy of it 
to the Commission. 

(4) A certificate issued under subsection (2) is to be accepted for all purposes as sufficient 15 
evidence of the registration of the croft. 

(5) In this Part, “certificate of registration” means a certificate issued under subsection (2). 

 
9 Completion of registration: further provision on first registrations 

(1) This section applies where, in relation to a first registration (other than of a new croft or 
other than as a result of the taking of the step mentioned in section 4(3)(m))— 20 

(a) no application is made to the Land Court under section 12(1) before the expiry of 
the period mentioned in section 11(5); or 

(b) such an application having been made— 

(i) the application has been abandoned; or 

(ii) the Court makes no order or makes an order under section 12(2)(b). 25 

(2) Subject to subsection (3), the Keeper must— 

(a) make such amendment as is necessary of the registration schedule of the croft; and 

(b) make such consequential amendments in the register as are necessary. 

(3) Where— 

(a) the application for first registration was made as a result of the taking, in relation 30 
to a croft, of a step mentioned in subsection (3) of section 4 (other than a step 
mentioned in paragraph (e), (f), (h), (ia), (ib), (k), (l) or (m) of that subsection); 
and 

(b) the Keeper is notified, in accordance with the provisions of this section, of a 
change affecting the croft as a result of the taking of that step, 35 

the Keeper must amend the registration schedule or, as the case may be, the register 
accordingly.  

(3A) The person taking the step mentioned in paragraph (a), (b), (c), (g), (i), (la) or (n) of 
subsection (3) of section 4 must, within 3 months of the granting of the application 
mentioned in the step, notify the Commission that a change such as is mentioned in 40 
subsection (3) has taken effect. 
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(3B) Where the Commission are not notified of a change in accordance with subsection (3A), 

the change is (notwithstanding any provision to the contrary) deemed not to have taken 
effect. 

(3C) As soon as reasonably practicable after being notified under subsection (3A), the 
Commission must notify the Keeper accordingly. 5 

(3D) Where a change such as is mentioned in subsection (3) is a result of the taking of a step 
mentioned in paragraph (d)(i), (d)(ii), (j)(i), (j)(ii) or (j)(iii) of subsection (3) of section 
4, the Commission must notify the Keeper of that change in accordance with subsection 
(3E). 

(3E) Notification under subsection (3D) must be given— 10 

(a) in the case of the division of a croft under section 9 or 19D of the 1993 Act, as 
soon as reasonably practicable after the Commission consent to the division (such 
division taking effect only on receipt of the notification); 

(b) in the case of the decrofting of a croft pursuant to a direction under section 24(2) 
or (3) of that Act, as soon as reasonably practicable after the direction is made (the 15 
decrofting taking effect only on receipt of the notification); 

(c) in the case of the decrofting of a croft pursuant to a direction under section 24(3) 
of that Act resulting from an application under section 25(4) of that Act, as soon 
as reasonably practicable after the Commission are notified under section 
25(4ZB)(a) of that Act of an acquisition. 20 

  
The registration schedule 

10 The registration schedule 

(1) The Keeper must make up and maintain a registration schedule of every croft registered 
in the register. 

(2) The Keeper must enter in the registration schedule— 25 

(a) a description of the land which comprises the croft that must consist of or include 
a description of it based on the ordnance map or such other map as the Keeper 
considers appropriate; 

(b) the name and designation of, as the case may be— 

(i) any tenant of the croft; 30 

(ii) any owner-occupier crofter of the croft; 

(iii) any landlord of the croft; 

(iv) any owner of the croft; 

(d) such other information as the Keeper considers appropriate. 

(2A) Where the description of the land which comprises a croft (a “later croft”) would include 35 
land mentioned in subsection (2B) (“registered land”), the Keeper— 

(a) may not include the registered land in the description of the later croft entered in 
the registration schedule of that croft; 

(b) may enter a description of the land comprising the later croft which omits the 
registered land. 40 
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(2B) The land referred to in subsection (2A) is land which is already entered in the 
registration schedule of— 

(a) another croft; 

(b) a common grazing; or 

(c) land held runrig, 5 

  as part of the description of the land which comprises that other croft, that common 
grazing or, as the case may be, that land held runrig. 

(3) The Keeper must issue, to any person applying, a copy, authenticated as the Keeper 
considers appropriate, of any registration schedule or any part thereof. 

(4) A copy issued under subsection (3) is to be known as an office copy and is to be 10 
accepted for all purposes as sufficient evidence of the contents of the original 
registration schedule. 

(5) The Scottish Ministers may, by order, modify subsection (2) so as to add to the matters 
mentioned there any other matters that they consider should be included in the 
registration schedule of a croft. 15 

 
Notification of first registration 

11 Notification of first registration 

(1) Subject to subsection (2), the Commission must, on receipt of a certificate of registration 
under section 8(2) or, as the case may be, a copy of such a certificate under section 8(3), 
notify any persons mentioned in subsection (3) of the matters mentioned in subsection 20 
(4). 

(2) The Commission need not notify a person mentioned in subsection (3)— 

(a) where that person is the applicant for registration; or 

(b) where the certificate of registration issued under section 8(2) relates to a first 
registration as a result of the taking of the step mentioned in section 4(3)(m). 25 

(3) Those persons are— 

(a) the owner of the croft; 

(b) the landlord of the croft; 

(c) the crofter of the croft; 

(d) the owner-occupier crofter of the croft; 30 

(e) the owner of any adjacent croft; 

(f) the landlord of any adjacent croft; 

(g) the crofter of any adjacent croft; 

(h) the owner-occupier crofter of any adjacent croft; 

(i) the owner of any adjacent land (not being land which is an adjacent croft); 35 

(j) the occupier of any adjacent land (not being land which is an adjacent croft). 

(4) The matters referred to in subsection (1) are— 

(a) that the croft has been registered; 

(b) the description of the croft as it is entered in the registration schedule; 
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(c) the names and designations of any persons entered in the registration schedule in 

accordance with section 10(2)(b); 

(d) the right to challenge the registration by applying to the Land Court under section 
12(1); 

(e) the period, mentioned in subsection (5), before the end of which such a challenge 5 
must be brought. 

(5) That period is the period of 9 months beginning with the date on which the Commission 
issue notification under subsection (1). 

(5A) For the purposes of subsection (5), “the date on which the Commission issue notification 
under subsection (1)” means— 10 

(a) where notification under subsection (1) is issued on the same date to every person 
entitled to receive it, that date; 

(b) where such notification is issued otherwise than is mentioned in paragraph (a), the 
date notification is issued to the last person entitled to receive it. 

(5B) The Commission must notify the applicant of the date mentioned in subsection (5). 15 

(6) The applicant, on receipt of the certificate under section 8(2) relating to a first 
registration (other than of a new croft or other than as a result of the taking of the step 
mentioned in section 4(3)(m)), must give public notice of the registration of the croft 
by— 

(a) placing an advertisement, for two consecutive weeks, in a local newspaper 20 
circulating in the area where the croft is situated; and 

(b) affixing a conspicuous notice in the prescribed form to a part of the croft. 

(6A) The applicant must take all reasonable steps to ensure that the notice mentioned in 
subsection (6)(b) continues to be displayed throughout the period mentioned in 
subsection (5). 25 

(7) In subsection (6)(b), “prescribed” means prescribed by the Scottish Ministers by order. 

 
11A Power of entry etc. where Commission are applicant 

(1) This section applies where, by virtue of being the applicant for registration, the 
Commission are required to affix a notice in accordance with section 11(6)(b). 

(2) A person authorised by the Commission may enter the croft for the purposes of— 30 

(a) affixing the notice; 

(b) complying with section 11(6A); and 

(c) removing the notice in accordance with subsection (3)(b). 

(3) The Commission must— 

(a) when affixing the notice, take all reasonable care not to damage the croft or the 35 
part of the croft to which the notice is affixed; and 

(b) remove the notice no later than one week after the end of the period mentioned in 
section 11(5). 

(4) Subsections (2) to (4) of section 56 of the 1993 Act apply for the purposes of subsection 
(2) as they apply for the purposes of subsection (1) of that section. 40 

 

1228



Crofting Reform (Scotland) Bill 15 
Part 2—The Crofting Register 
 

Challenge to first registration 

12 Challenge to first registration 

(1) Subject to subsection (1C), any person to whom notice is given under section 11(1), or 
who otherwise is aggrieved by the registration of the croft to which the notice relates, 
may apply before the end of the period mentioned in section 11(5) to the Land Court for 5 
an order under subsection (2)(a) or (b). 

(1B) Where an application under subsection (1) is made after the end of the period mentioned 
in section 11(5), the Court may, on cause shown, deal with the application as if it had 
been made before the end of that period. 

(1C) Subsection (1) does not apply as respects the registration of a croft as a result of the 10 
taking of a step mentioned in section 4(3)(m). 

(2) On receipt of an application under subsection (1), the Court may— 

(a) make an order that the entry in the register relating to the croft be removed; 

(b) make an order that the entry in the register relating to the croft be modified; 

(c) make no order. 15 

(2A) Where subsection (2B) applies, the Court must, if making an order such as is mentioned 
in subsection (2)(b), declare the boundary of the croft to be that which, in all the 
circumstances, it considers appropriate. 

(2B) This subsection applies where— 

(a) the application challenging the registration raises a question as to the boundaries 20 
of the croft; and 

(b) the evidence available to the Court is insufficient to enable any boundary to be 
clearly determined. 

(6) Where the Court makes an order under subsection (2)(a) or (b), the Keeper must make 
such amendment to the registration schedule of the croft and to the register as is 25 
necessary. 

 
Removal of resumed and decrofted crofts from register 

12A Resumed and decrofted crofts 

(1) The Keeper must— 

(a) where subsection (2) applies, remove the entry in the register relating to the 30 
resumed croft; 

(b) where subsection (3) applies, remove the entry in the register relating to the croft 
in relation to which a decrofting direction has been made. 

(2) This subsection applies where— 

(a) a registered croft has been resumed (whether before or after it was first registered) 35 
by virtue of an authorisation under section 20(1) of the 1993 Act; 

(b) no order has been made under section 21A(1) of that Act that the land so resumed 
revert to being a croft; and 

(c) the period of 20 years beginning with when the resumption was authorised has 
ended. 40 
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(3) This subsection applies where— 

(a) a decrofting direction under section 24(2) or, as the case may be, (3) of the 1993 
Act was made in relation to a registered croft (whether made before or after it was 
first registered); 

(b) the Land Court has not revoked the direction by virtue of section 25(8B) of that 5 
Act or by virtue of any other enactment; and 

(c) the period of 20 years beginning with the making of direction has ended. 

(4) This section applies to a part of a croft as it applies to a whole croft with the 
modification that references in subsection (1) to removing entries in the register are to 
be read as references to modifying such entries. 10 

 
Rectification and indemnity 

14 Rectification of the register 

(1) The Keeper— 

(a) may rectify the register in accordance with subsections (1A) to (1C); 

(b) must rectify the register on being ordered to do so by any court. 15 

(1A) Where a mistake in the register arises as a consequence of a mistake in an application 
for registration (not being a mistake to which subsection (1B) applies), the Keeper may 
rectify the register to correct the mistake on the application of the person who made that 
application (the “original applicant”). 

(1B) Where a mistake in the register arises as a consequence of a mistake made by the 20 
Commission when forwarding an application for registration under section 6(4)(b) or 
when submitting (on their own behalf) an application for registration, the Keeper may so 
rectify the register on the application of— 

(a) in either case, the Commission; or 

(b) in the case of an application so forwarded, the original applicant. 25 

(1C) Where a mistake in the register arises as a consequence of a mistake by the Keeper when 
making up or amending a registration schedule or making consequential amendments to 
the register, the Keeper may so rectify the register whether on the application of any 
person to do so or not. 

(1D) Without prejudice to any enactment or rule of law, the powers of the court include 30 
power to make orders for the purposes of subsection (1)(b). 

(2) Where the Keeper rectifies the register under this section, the Keeper must give written 
notice of the rectification to— 

(a) any person appearing to the Keeper to be affected by it; 

(b) the Commission. 35 

(3) In this section— 

“court” means the Court of Session, the Land Court or the sheriff; 

“mistake” includes something mistakenly omitted and something mistakenly 
included; 
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“rectify”, in relation to the register, means to correct any inaccuracy in it by 
entering something in, amending something in or removing something from the 
register; and “rectification” is to be construed accordingly. 

 
14A Rectification following first registration 

(1) This section applies where, in the case of a first registration (other than of a new croft or 5 
other than as a result of the taking of the step mentioned in section 4(3)(m))— 

(a) the Keeper rectifies the register under section 14(1)(a) to correct a material 
inaccuracy; and 

(b) the register is rectified before the end of the period mentioned in section 11(5) (no 
application under section 12(1) having been made). 10 

(2) The Keeper must issue a fresh certificate of registration and sections 8(3) to (5), 9, 11 
and 12 apply to that certificate as they apply to a certificate of registration issued under 
section 8(2). 

(3) If the rectification of the register was to correct a mistake arising as a consequence of a 
mistake by the Keeper when making up or amending a registration schedule or making 15 
consequential amendments to the register, the Keeper is liable for any costs incurred by 
any person in connection with complying with section 11. 

(4) If the rectification of the register was to correct a mistake arising as a consequence of a 
mistake made by the Commission when forwarding the application for registration 
under section 6(4)(b) or when submitting (on their own behalf) an application for 20 
registration, the Commission are liable for any costs incurred by any person in 
connection with complying with section 11. 

(5) In this section— 

 “material inaccuracy” has the meaning given by section 6(9); 

 “mistake” has the meaning given by section 14(3). 25 

 
15 Indemnity in respect of loss 

(1) A person who suffers loss as a result of a matter mentioned in subsection (2) is to be 
indemnified by the Keeper in respect of that loss. 

(2) Those matters are— 

(a) a mistake in the register made by the Keeper when making up or amending a 30 
registration schedule or making consequential amendments in the register, the 
correction of which would require rectification of the register; 

(b) a rectification of the register under section 14(1) to correct such a mistake; 

(c) the refusal of the Keeper to make such a rectification; 

(d) the loss or destruction of any document while lodged with the Keeper; 35 

(e) a mistake such as is mentioned in paragraph (a) in any certificate of registration or 
in any information given by the Keeper in writing or in such other manner as may 
be prescribed by rules made under section 16(1). 

(2A) But the Keeper is not liable to indemnify a person under subsection (1) in relation to a 
mistake such as is mentioned in subsection (2)(a) if— 40 

(a) the existence of the mistake was, or ought to have been, known to— 
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(i) the person seeking indemnity for loss; or 

(ii) any person acting as solicitor or other legal adviser of that person, 

 at the time of registration (construed as including completion of registration under 
section 8 or 9 and notification under section 17A); 

(b) the mistake relates to an inaccuracy in the delineation of any boundaries shown in 5 
a registration schedule, being an inaccuracy which could not have been rectified 
by reference to the ordnance map or to such other map as the Keeper, for the 
purposes of section 10(2)(a), considers appropriate; or 

(c) the loss was caused by the fraudulent or careless act or omission of the person 
seeking indemnity for loss. 10 

(3) No indemnity is payable in relation to a mistake such as is mentioned in subsection 
(2)(a) until a decision has been made about whether to rectify the register for the 
purpose of correcting the mistake; and the loss suffered as a result of that mistake is to 
be determined in the light of that decision. 

(3A) A person who, as a result of a mistake mentioned in subsection (3B)— 15 

(a) takes a step mentioned in subsection (3C); and 

(b) suffers a loss in so doing, 

 is to be indemnified by the Commission in respect of that loss. 

(3B) That mistake is a mistake in the register arising as a consequence of a mistake made by 
the Commission when forwarding the application for registration under section 6(4)(b) 20 
or when submitting (on their own behalf) the application for registration. 

(3C) Those steps are— 

(a) the submitting of a fresh application for registration; 

(b) the making of an application for rectification of the register under section 14(1B). 

(3D) Subsection (3A) applies whether or not the register is rectified to correct the mistake 25 
referred to in that subsection. 

(6) In this section, “mistake” has the meaning given by section 14(3). 

 
Rules 

16 Rules and fees 

(1) The Scottish Ministers may, after consultation with the Keeper and the Commission, 30 
make rules— 

(a) regulating the making up and keeping of the register (including the form and 
manner in which the register is made available to the public); 

(b) prescribing the form of any search, report or other document to be issued or used 
in connection with this Part and regulating the issuing of any such document; 35 

(ba) prescribing the form of application for registration; 

(c) regulating the procedure on application for any registration; 

(d) prescribing the form of deeds relating to registered crofts; 

(e) concerning such other matters as seem to Ministers to be necessary or proper in 
order to give full effect to the purposes of this Part. 40 

1232



Crofting Reform (Scotland) Bill 19 
Part 2—The Crofting Register 
 

(2) The Scottish Ministers may, by order, prescribe the fees payable in respect of 
registration and in respect of provision by the Keeper of searches, reports, certificates or 
other documents or copies of documents or of information from the register. 

(3) An order under subsection (2) may include provision about— 

(a) the circumstances in which a person making an application for first registration is 5 
to be entitled to a reduction in the fee that would otherwise be payable in respect 
of such registration; 

(b) the amount of or, as the case may be, method of calculating that reduction; and 

(c) the manner in which that reduction is to be achieved (whether by way of discount, 
repayment or otherwise and including any effect that reduction may have on the 10 
operation of sections 6(1) and (4)(b)(ii) and 7(2)(d)). 

 
Appeals 

17 Appeals 

(1) A person aggrieved by any act or omission of the Keeper under this Part may appeal any 
issue of fact or law arising from that act or omission to the Land Court. 15 

(2) On an appeal under this section, the Court may order the Keeper to take such remedial 
action as the order may specify, including action to rectify the register. 

 
Notification of change to registration schedule 

17A Notification of change to registration schedule 

(1) Where the registration schedule of a croft or an owner-occupied croft is amended as a 20 
result of an event such as is mentioned in section 5(1) taking place, the Keeper must 
give written notification of the amendment— 

(a) to the person who applied to register the event by virtue of that section; and 

(b) where that person is not the Commission, to the Commission. 

(2) Where, by virtue of being the applicant, the Commission receive notification under 25 
subsection (1)(a), they must send a copy of the notification to the crofter or, as the case 
may be, owner-occupier crofter of the croft to which the notification relates. 

(3) Where the registration schedule of a croft, or, in relation to a croft, the register, is 
amended in accordance with subsection (3) of section 9, the Keeper must give written 
notification of the amendment— 30 

(a) to— 

(i) the person who made the application mentioned in paragraph (a) of that 
subsection; or 

(ii) where that person is no longer the crofter, or the owner-occupier crofter, of 
the croft as a result of the granting of the application mentioned in section 35 
4(3)(b), (c) or (la), the person who is for the time being the crofter or, as the 
case may be, owner-occupier crofter of the croft; and 

(b) to the Commission. 

(4) Subsection (5) applies where, as a result of an order under section 12(2) or 17(2), or  
under section 26K(7), 52A(4A) or 53(3) of the 1993 Act, an amendment is made to— 40 
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(a) the registration schedule of a croft; 

(b) the register. 

(5) The Keeper must give written notification to— 

(a) any person appearing to the Keeper to be affected by the amendment; and 

(b) the Commission. 5 

 
Consequential amendments of the 1993 Act 

18 Meaning of “croft” etc. 

(1) In section 3 of the 1993 Act (meaning of croft and crofter)— 

(a) in subsection (1), after “subsection (2) below” insert “and to section 3ZA(2)(a)”; 

(b) in subsection (3), at the beginning insert “Subject to section 3ZA(2)(c),”. 10 

(2) After section 3 insert— 

“3ZA Registered crofts 

(1) This section applies where a holding situated— 

(a) in the crofting counties; or 

(b) as is mentioned in section 3A(1)(b), 15 

 is registered in the Crofting Register. 

(2) For the purposes of this Act— 

(a) the holding is, from the date of registration, a croft; 

(b) the land which comprises the croft (including any right or land 
mentioned in section 3(4)) is determined by the description of that land 20 
in the registration schedule of the croft; and 

(c) from the date of registration, any person for the time being entered in the 
registration schedule of the croft as the tenant of the croft is a crofter. 

(4) Section 3 (other than subsection (2)) does not apply. 

(5) Section 3(2) applies to subsection (2)(a) of this section as it applies to 25 
subsection (1) of section 3. 

(6) Nothing in this section affects whether, before the date of registration, the 
holding was a croft or any person was the tenant of it.”.  

 
19 Registration of new crofts 

(1) Section 3A of the 1993 Act (new crofts) is amended as follows. 30 

(2) In subsections (1) and (2), the words from “by entering” to the end are, in both 
subsections, repealed. 

(3) Subsection (4) is repealed. 

(4) After section 3A insert— 
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“3AA Registration of new crofts 

(1) This section applies where the Commission make a determination to exercise 
their power under section 3A(1) or, as the case may be, (2), to constitute land 
or, as the case may be, a holding as a croft. 

(2) The application for registration of the land or holding in the Crofting Register 5 
must not be forwarded to the Keeper under section 6(4)(b) of the Crofting 
Reform (Scotland) Act 2010 (asp 00)— 

(a) until the period mentioned in section 52A(2)(b) has expired without any 
appeal to the Land Court being made; or 

(b) where such an appeal is made, until it is abandoned or the Court 10 
confirms the Commission’s determination under section 3A(1) or, as the 
case may be, (2). 

(3) In the case of an application for registration of a holding in relation to which a 
determination under section 3A(2) is made, the Commission must not forward 
the application unless they are satisfied— 15 

(a) that agreement has been reached between the applicant and the owner of 
the land as to an amount to be paid by the applicant to the owner in 
compensation for the holding being constituted as a croft and that the 
amount has been duly paid; 

(b) that the applicant and the owner have agreed that no amount in 20 
compensation is to be so payable; or 

(c) that any such amount found, by virtue of section 3B, to be so payable has 
been duly paid.”. 

(5) In section 3B of the 1993 Act (compensation for constituting holding as a croft), in 
subsection (1), for “subsection (4)(b)(i) or (ii) of that section” substitute “section 25 
3AA(3)(a) or (b)”. 

 
Registration of common grazings 

19A First registration of common grazings 

(1) An unregistered common grazing— 

(a) must be registered, in the case of a new common grazing, subject to section 51B 30 
of the 1993 Act, on the determination under section 51A(1) of that Act to 
constitute the land as a common grazing; 

(b) may be registered, in any other case, on an application being made by the 
Commission. 

(1A) Where land is registered under subsection (1), for the purposes of this Act— 35 

(a) the land is, from the date of registration, a common grazing; and 

(b) the land which comprises the common grazing is determined by the description of 
that land in the registration schedule of the common grazing. 

(1B) Nothing in this section affects whether, before the date of registration, the land was a 
common grazing. 40 
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(2) In this Part, “new common grazing” means land in relation to which the Commission 

have made a determination, under section 51A(1) of the 1993 Act, to constitute the land 
as a common grazing. 

 
19B Registration of events affecting registered common grazings 

(1) The following events in relation to a registered common grazing must be registered, that 5 
is— 

(a) the transfer (whether or not for valuable consideration) of the ownership of any 
land on which the common grazing is situated; 

(b) the taking, in relation to the common grazing, of a step mentioned in subsection 
(2). 10 

(2) The steps referred to in subsection (1)(b) are— 

(a) the giving of authorisation to resume the common grazing or part of the common 
grazing under section 20(1) of the 1993 Act; 

(b) the granting under section 20(1C) of that Act of an extension of the period for 
which resumption of the common grazing is authorised; 15 

(c) the making of a determination under section 20(1F) of that Act converting a 
temporary resumption of the common grazing into an ordinary resumption; 

(d) the making of an order under section 21A of that Act that land resumed under 
section 20 of that Act is to revert to being a common grazing; 

(e) the enlargement of the common grazing under section 51 of that Act; 20 

(f) the termination of all or part of a person’s share in the common grazing under 
section 52(1E)(b)(i) of that Act; 

(g) the apportionment— 

(i) of a share or part of a share in the common grazing under section 
52(1E)(b)(ii) of that Act; 25 

(ii) of the common grazing, or part of the common grazing, under 52(3) of that 
Act; 

(iii) of a part of the common grazing under section 52(4) of that Act; 

(h) the extension, under subsection (11) of section 52 of that Act, of any period for 
which a part of the common grazing is apportioned under subsection (10) of that 30 
section; 

(i) the bringing to an end, under subsection (12) of section 52 of that Act, of an 
apportionment of the common grazing or part of the common grazing made in 
pursuance of subsection (3) or (4) of that section; 

(j) the making of a determination under section 52(14) of that Act as to shares in the 35 
common grazing; 

(k) the transfer (whether or not for valuable consideration) by a person who holds a 
right in the common grazing of that right to another person. 

(3) But no application for registration of a step mentioned in paragraph (g)(iii) or paragraph 
(i) of subsection (2) need be submitted if an application for registration of such a step is 40 
submitted by virtue of section 5. 
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(4) The Scottish Ministers may, by regulations, make provision about when ownership is to 
be treated as transferred for the purposes of subsection (1)(a). 

(5) The Scottish Ministers may, by order, modify subsection (2) so as to— 

(a) add a step to; 

(b) modify the description of a step in; 5 

(c) remove a step from, 

that subsection. 

 
19C Applications for registration: common grazings 

(1) An application for— 

(a) first registration of a new common grazing; or  10 

(b) registration of an event affecting a registered common grazing (other than one 
which falls to be submitted by the Commission), 

 and the fee payable in respect of such registration, is to be submitted to the Commission. 

(2) An application for first registration of a new common grazing is to be submitted at the 
same time as an application under section 51A(1) of the 1993 Act. 15 

(3) An application for registration of an event affecting a registered common grazing is to 
be submitted— 

(a) in the case of the transfer of the ownership of any land on which the common 
grazing is situated, by the person to whom such ownership is transferred; 

(b) in the case of a step mentioned in 19B(2)— 20 

(i) in accordance with the requirements of the 1993 Act; or 

(ii) in the absence of such requirements, as soon as reasonably practicable after 
the step is taken. 

(4) In respect of an application submitted to the Commission under this section, the 
Commission must, subject to section 51B of the 1993 Act and to subsections (5) and (6), 25 
forward— 

(a) the application, together with any comments they may have on it; and  

(b) the fee payable in respect of it, 

 to the Keeper as soon as reasonably practicable. 

(5) The Commission may, before forwarding an application for registration to the Keeper, 30 
require the applicant to provide them with such further information relating to the 
application as they consider appropriate. 

(6) The Commission may refuse to forward an application for registration if— 

(a) a requirement under subsection (5) is not complied with; 

(b) the application is frivolous or vexatious; 35 

(c) the fee payable in respect of registration has not been tendered;  

(d) there is a material inaccuracy in the application; or 

(e) they consider that the Keeper would otherwise not accept the application under 
section 7(2). 
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(7) Where the Commission refuse to forward an application for registration, section 52A of 

the 1993 Act applies as if that refusal were a decision of the Commission on an 
application to them under that Act. 

(8) An application for first registration of a common grazing by the Commission is to be 
submitted to the Keeper. 5 

(9) Before submitting such an application, the Commission must consult— 

(a) the owner of the common grazing; and 

(b) where there is a grazings committee or grazings constable, that committee or that 
constable. 

(10) Where there is no grazings committee or grazings constable, the Commission must 10 
notify, in such manner as they consider appropriate (including by means of 
advertisement), all persons who hold a right in the common grazing of the application. 

(11) Any person notified under subsection (10) may make representations to the Commission 
in respect of the proposed application. 

(12) In subsection (6)(d), “material inaccuracy” means an inaccuracy relating to any matter 15 
mentioned in section 10(2) (as that section applies, with the modifications specified in 
schedule 1B, to common grazings). 

(12A) In this section, “first registration” means the registration of an unregistered common 
grazing. 

(13) Section 6 does not apply to applications for registration of a common grazing. 20 

 
19D Registration of new common grazings 

(1) In subsection (1) of section 51A of the 1993 Act (new common grazings), the words 
from “by entering” to the end of the subsection are repealed. 

(2) After that section insert— 

“51B Registration of new common grazings 25 

(1) Subsection (2) applies where the Commission make a determination to exercise 
their power under section 51A(1) to constitute land as a common grazing. 

(2) The application for registration of the land in the Crofting Register must not be 
forwarded to the Keeper under section 19C(4) of the 2010 Act— 

(a) until the period mentioned in section 52A(2)(b) has expired without any 30 
appeal to the Land Court being made; or 

(b) where such an appeal is made, until it is abandoned or the Court 
confirms the Commission’s determination under section 51A(1).”. 

 
19E Application of Act to common grazings 

Schedule 1B, which applies certain provisions of this Act relating to crofts to common 35 
grazings, has effect. 
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Offences 

19F Transfer of land containing crofts: offences 

(1) A person commits an offence if, ownership of an owner-occupied croft having been 
transferred to the person as is mentioned in section 4(1)(aa), the person fails within one 
year of the transfer to apply to register the owner-occupied croft. 5 

(2) A person commits an offence in respect of each further one year period where the 
person continues to fail to apply to register the owner-occupied croft mentioned in 
subsection (1). 

(3) But an offence under subsection (1) or (2) cannot be committed by a person in respect of 
an owner-occupied croft after the person is no longer required, by virtue of section 10 
4(4C), to register the owner-occupied croft. 

(5) A person commits an offence if— 

(a) ownership of an owner-occupied croft having been transferred to the person as is 
mentioned in section 5(1)(za); or 

(b) ownership of land having been transferred to the person as is mentioned in section 15 
5(1)(zb)(i), 

 the person fails within one year of the transfer to apply to register the transfer. 

(6) A person commits an offence in respect of each further one year period where the 
person continues to fail to apply to register the transfer mentioned in subsection (5). 

(7) A person who commits an offence under subsection (1), (2), (5) or (6) is liable on 20 
summary conviction to a fine not exceeding level 3 on the standard scale. 

 
19G Change of landlord: offences 

(1) A person commits an offence if, having become the landlord of a croft, the person fails, 
within one year of becoming such a landlord, to apply to register the change of landlord 
in accordance with section 5(1)(zb)(ii). 25 

(2) A person commits an offence in respect of each further one year period where the 
person continues to fail to apply to register the change of landlord mentioned in 
subsection (1). 

(3) But no offence is committed under this section by a person who becomes the landlord of 
a croft by virtue of the transfer of ownership of land on which the croft is situated.  30 

(4) A person who commits an offence under subsection (1) or (2) is liable on summary 
conviction to a fine not exceeding level 3 on the standard scale. 

 
19H Transfer of land on which common grazing is situated: offences 

(1) A person commits an offence if, ownership of land such as is mentioned in section 
19B(1)(a) having been transferred to the person, the person fails within one year of the 35 
transfer to apply to register the transfer. 

(2) A person commits an offence in respect of each further one year period where the 
person continues to fail to apply to register the transfer mentioned in subsection (1). 

(3) A person who commits an offence under subsection (1) or (2) is liable on summary 
conviction to a fine not exceeding level 3 on the standard scale. 40 
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Lands held runrig 

19I Lands held runrig 

(1) Unregistered land held runrig may be registered on an application being made by the 
Commission. 

(2) An application for first registration of land held runrig is to be submitted to the Keeper. 5 

(3) Before submitting such an application the Commission must— 

(a) consult the owner of the land; and 

(b) notify, in such manner as they consider appropriate (including by means of 
advertisement), all persons who are holders of the land held runrig. 

(4) Any person notified under subsection (3) may make representations to the Commission 10 
in respect of the application. 

(5) The following events in relation to registered land held runrig must be registered, that 
is— 

(a) the apportionment of the land under section 52(8) of the 1993 Act; 

(b) the extension, under subsection (11) of section 52 of that Act, of any period for 15 
which a part of the land is apportioned under subsection (10) of that section. 

(6) An application for registration of an event mentioned in subsection (5), and the fee 
payable in respect of such registration, is to be submitted to the Commission. 

(7) In respect of such an application, the Commission must, subject to subsections (8) and 
(9), forward— 20 

(a) the application, together with any comments they may have on it; and  

(b) the fee payable in respect of it, 

 to the Keeper as soon as reasonably practicable. 

(8) The Commission may, before forwarding an application for registration to the Keeper, 
require the applicant to provide them with such further information relating to the 25 
application as they consider appropriate. 

(9) The Commission may refuse to forward an application for registration if— 

(a) a requirement under subsection (8) is not complied with; 

(b) the application is frivolous or vexatious; 

(c) the fee payable in respect of registration has not been tendered; 30 

(d) there is a material inaccuracy in the application; or 

(e) they consider that the Keeper would otherwise not accept the application under 
section 7(2). 

(10) Where the Commission refuse to forward an application for registration, section 52A of 
the 1993 Act applies as if that refusal were a decision of the Commission on an 35 
application to them under that Act. 

(11) Section 6 does not apply to applications for registration of land held runrig. 

(12) Sections 7 to 17A apply, with such modifications as may be necessary, in relation to 
land held runrig as they apply in relation to common grazings. 
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(13) The reference to sections in subsection (12) is, where those sections are modified for the 
purposes of their application in relation to common grazings, to those sections as so 
modified. 

(14) In subsection (9)(d), “material inaccuracy” means an inaccuracy relating to any matter 
mentioned in section 10(2) (as that section applies, by virtue of subsection (12), to lands 5 
held runrig). 

(15) The Scottish Ministers may, by order, modify subsection (5) so as to— 

(a) add an event to; 

(b) modify the description of an event in; 

(c) remove an event from, 10 

 that subsection. 

(16) In subsection (2), “first registration” means the registration of unregistered land held 
runrig. 

 

PART 3 

DUTIES OF CROFTERS AND OWNER-OCCUPIER CROFTERS 15 

Crofters’ duties relating to residency, misuse and neglect of crofts 

20 Duties relating to residency, misuse and neglect of crofts 

(1) The 1993 Act is amended as follows. 

(2) After section 5A insert— 

“Crofters’ duties relating to residency, misuse and neglect of crofts 20 

5AA Crofters: residency duty 

 A crofter must be ordinarily resident on, or within 32 kilometres of, that 
crofter’s croft.”. 

(3) For section 5B substitute— 

“5B Crofters: duty not to misuse or neglect croft 25 

(1) A crofter must not misuse or neglect the crofter’s croft. 

(2) A crofter misuses a croft where the crofter— 

(a) wilfully and knowingly uses it otherwise than for the purpose of its being 
cultivated or put to such other purposeful use as is consented to under 
section 5C(4); 30 

(b) fails to use the croft for the purposes of its being cultivated; or 

(c) fails to put the croft to any such purposeful use. 

(3) A crofter neglects a croft where the croft is not managed so as to meet the 
standards of good agricultural and environmental condition referred to in 
regulation 4 of, and the schedule to, the Common Agricultural Policy Schemes 35 
(Cross-Compliance) (Scotland) Regulations 2004 (SSI 2004 No. 518). 

(4) But where the crofter, in a planned and managed manner, engages in, or 
refrains from, an activity for the purpose of conserving— 
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(a) the natural beauty of the locality of the croft; or 

(b) the flora and fauna of that locality, 

 the crofter’s so engaging or refraining is not to be treated as misuse or neglect 
as respects the croft. 

(5) If, immediately before the coming into force of section 7 of the Crofting 5 
Reform etc. Act 2007 (asp 7), the croft was being used for a subsidiary or 
auxiliary occupation by virtue of the right conferred by paragraph 3 of 
schedule 2 to this Act (as that paragraph then applied), any continuation of use 
for that occupation is not to be treated as misuse or neglect as respects the 
croft. 10 

(7) The Scottish Ministers may, by order, amend the meaning of neglect in 
subsection (3) so as to substitute different standards for those for the time being 
mentioned in that subsection. 

 
5C Crofters: duty to cultivate and maintain 

(1) A crofter must comply with each of the duties set out in subsection (2). 15 

(2) Those duties are that the crofter—  

(a) must— 

(i) cultivate the croft; or 

(ii) put it to another purposeful use,  

 so that every part of the croft which is capable of being cultivated or put 20 
to another purposeful use either is cultivated or is put to such use;  

(b) must keep the croft in a fit state for cultivation (except in so far as the 
use of the croft for another purposeful use is incompatible with the croft 
being kept in such a state).  

(3) Without prejudice to the generality of paragraph (b) of subsection (2), in 25 
determining whether that paragraph is complied with regard is to be had to 
whether appropriate measures (which may include the provision of drainage) 
are routinely undertaken, where requisite and practicable, to control or 
eradicate vermin, bracken, whins, broom, rushes and harmful weeds. 

(4) A crofter may only put the croft to a use mentioned in subsection (2)(a)(ii) if— 30 

(a) the landlord has consented to the use (unconditionally or subject to 
conditions acceptable to the crofter); or 

(b) the Commission have consented to the use.  

(5) But a crofter may not apply to the Commission for consent under subsection 
(4)(b) until— 35 

(a) the landlord has refused consent (or granted consent subject to conditions 
unacceptable to the crofter); or 

(b) the period of 28 days, commencing with the date on which the request 
for the consent of the landlord was made, has expired,  

whichever occurs first. 40 

(6) The Commission must, on receipt of such an application for consent— 
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(a) consult, as regards the proposed purposeful use, the landlord and the 
members of the crofting community in the locality of the land; and 

(b) if the proposed purposeful use— 

(i) constitutes a change for which planning permission is required; or 

(ii) by virtue of any enactment (other than this Act) requires any other 5 
permission or approval,  

 require it to be shown that the permission or approval has been given. 

(7) The Commission must decide the application within 28 days after receiving it; 
and if they give their consent may impose such conditions as they think fit. 

(8) In this Act— 10 

 “cultivate” includes the use of a croft for horticulture or for any purpose 
of husbandry, including the keeping or breeding of livestock, poultry or 
bees, the growing of fruit, vegetables and the like and the planting of 
trees and use of the land as woodlands; 

 “purposeful use” means any planned and managed use which does not 15 
adversely affect— 

(a) the croft;  

(b) the public interest; 

(c) the interests of the landlord or (if different) the owner; or  

(d) the use of adjacent land.”. 20 

 
Duties of owner-occupier crofters 

21 Duties of certain owner-occupiers of crofts 

After section 19A of the 1993 Act insert— 

“Owner-occupied crofts: duties of certain owners 

19B Meaning of “owner-occupier crofter” etc. 25 

(1) In this Act, a person is an “owner-occupier crofter” if all the conditions in 
subsections (1A) to (1C) are satisfied.  

(1A) The first condition is that the person is the owner of a croft.  

(1B) The second condition is that the person— 

(a) was the crofter of the croft at the time of acquiring it (or is such a 30 
crofter’s successor in title);  

(b) acquired title to the croft as the nominee of a crofter (or is such a 
nominee’s successor in title); or 

(c) purchased the croft from the constituting landlord (or is such a 
purchaser’s successor in title). 35 

(1C) The third condition is that the croft has not been let to any person as a crofter 
either by virtue of section 26J or otherwise— 

(a) at any time since it was acquired as mentioned in subsection (1B)(a) or 
(b); or  
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(b) at any time since it was constituted as mentioned in subsection (3)(a). 

(2) In this Act, an “owner-occupied croft” means a croft owned by an owner-
occupier crofter; and “owner-occupier’s croft” is to be construed accordingly. 

(3) For the purposes of subsection (1B)(c), the “constituting landlord” is— 

(a) the owner of the land at the time the land was constituted as a croft under 5 
section 3A; or  

(b) such an owner’s successor in title immediately before the croft is sold to 
the purchaser mentioned in subsection (1B)(c). 

 
19C Duties of owner-occupier crofters 

(1) An owner-occupier crofter must comply with each of the duties set out in 10 
subsection (2). 

(2) Those duties are that the owner-occupier crofter— 

(a) must be ordinarily resident on, or within 32 kilometres of, the owner-
occupier’s croft; 

(b) must not misuse or neglect the croft; 15 

(c) must— 

(i) cultivate the croft; or 

(ii) put it to another purposeful use, 

 so that every part of the croft which is capable of being cultivated or put 
to another purposeful use either is cultivated or is put to such use; 20 

(d) must keep the croft in a fit state for cultivation (except in so far as the 
use of the croft for another purposeful use is incompatible with the croft 
being kept in such a state). 

(3) For the purposes of subsection (2)(b), an owner-occupier crofter misuses an 
owner-occupied croft where the owner-occupier crofter— 25 

(a) wilfully and knowingly uses it otherwise than for the purpose of its being 
cultivated or put to another purposeful use; 

(b) fails to use the croft for the purpose of its being cultivated; or 

(c) fails to put the croft to any such purposeful use. 

(4) For the purposes of subsection (2)(b), an owner-occupier crofter neglects an 30 
owner-occupied croft where the croft is not managed so as to meet the 
standards of good agricultural and environmental condition referred to in 
regulation 4 of, and the schedule to, the Common Agricultural Policy Schemes 
(Cross-Compliance) (Scotland) Regulations 2004 (SSI 2004 No. 518). 

(4A) Without prejudice to the generality of paragraph (d) of subsection (2), in 35 
determining whether that paragraph is complied with regard is to be had to 
whether appropriate measures (which may include the provision of drainage) 
are routinely undertaken, where requisite and practicable, to control or 
eradicate vermin, bracken, whins, broom, rushes and harmful weeds. 

(5) But where the owner-occupier crofter, in a planned and managed manner, 40 
engages in, or refrains from, an activity for the purpose of conserving— 
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(a) the natural beauty of the locality of the owner-occupied croft; or 

(b) the flora and fauna of that locality, 

 the owner-occupier crofter’s so engaging or refraining is not, for the purposes 
of subsection (2)(b), to be treated as misuse or neglect as respects the croft. 

(6) If, immediately before the coming into force of section 21 of the Crofting 5 
Reform (Scotland) Act 2010 (asp 00), the owner-occupied croft was being used 
for a subsidiary or auxiliary occupation by virtue of the right conferred by 
paragraph 3 of schedule 2 to this Act (as that paragraph applied immediately 
before the coming into force of section 7 of the Crofting Reform etc. Act 2007 
(asp 7)), any continuation of use for that occupation is not, for the purposes of 10 
subsection (2)(b), to be treated as misuse or neglect as respects the croft. 

(8) The Scottish Ministers may, by order, amend the meaning of neglect in 
subsection (4) so as to substitute different standards for those for the time being 
mentioned in that subsection. 

 
19D Division of owner-occupied crofts 15 

(1) An owner-occupier crofter may not transfer (whether or not for valuable 
consideration) ownership of any part of the owner-occupier’s croft without first 
dividing the croft into the part which the owner-occupier crofter proposes to 
transfer and the part which the owner-occupier crofter proposes to retain. 

(2) The owner-occupier crofter may so divide that owner-occupier’s croft only if 20 
the owner-occupier crofter first obtains the consent of the Commission to that 
division. 

(2A) Where consent is applied for under subsection (2) in relation to an unregistered 
owner-occupied croft, the Commission— 

(a) must not grant that consent unless an application for first registration of 25 
the owner-occupied croft is submitted before the expiry of the period of 
6 months beginning with the date on which the application for consent 
was made; 

(b) need not, during that 6 month period, consider the application for 
consent until an application for first registration of the owner-occupied 30 
croft is submitted. 

(3) In relation to a registered owner-occupied croft (other than an owner-occupied 
croft which is a first registered croft)— 

(a) any consent of the Commission given by virtue of subsection (2) to a 
division of the owner-occupied croft expires at the end of the period of 3 35 
months beginning with the date on which such consent was given unless 
an application for registration of the division is submitted by virtue of 
section 5 of the 2010 Act before the expiry of that period; 

(b) the division takes effect on the date of registration. 

(3A) The Keeper must make up and maintain a registration schedule in accordance 40 
with section 10 of the 2010 Act in respect of a new croft created by a division 
under this section. 
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(4) Any transfer of ownership of any part of an owner-occupied croft which is not 

a new croft created by a division under this section, and any deed purporting to 
transfer ownership of that part, is null and void. 

(5) Where the transfer of ownership of a part of an owner-occupied croft is null 
and void under subsection (4), the Commission may declare the original croft 5 
vacant. 

(6) In this section— 

 “division” means the division of an owner-occupied croft into two or 
more new crofts; and cognate expressions are to be construed 
accordingly; 10 

 “original croft” means the owner-occupier’s croft mentioned in 
subsection (1); and 

 “new crofts” mean each of the crofts created by the division of the 
original croft.”. 

 
Commission consent for absence from croft 15 

22 Consent for absence from croft 

After section 21A of the 1993 Act insert— 

“Consent for absence from croft 

21B Commission consent for absence from croft 

(1) A crofter or an owner-occupier crofter may apply to the Commission for 20 
consent to be ordinarily resident other than on, or within 32 kilometres of, the 
croft or, as the case may be, the owner-occupied croft. 

(2) Where an application under subsection (1) is made by a crofter, the crofter 
must send a copy of the application to the landlord of the croft. 

(3) The Commission may grant consent only if they consider that there is a good 25 
reason for the person not to be ordinarily resident on, or within 32 kilometres 
of, the croft or, as the case may be, the owner-occupied croft. 

(4) The Commission may grant consent subject to such conditions as they consider 
it appropriate to impose which may, in particular, relate to the duration of 
absence. 30 

(5) The Commission must make their decision on an application under subsection 
(1) before the expiry of the period of 28 days beginning with the date on which 
the application is made. 

(6) The Commission must notify— 

(a) the applicant; and 35 

(b) if the applicant is a crofter, the landlord of the croft, 

 of their decision and the reasons for making it. 
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21C Extension of consent for absence 

(1) Where the Commission have granted consent under section 21B subject to a 
condition as to the duration of absence, the applicant may, before the expiry of 
the period for which consent has been granted, apply to the Commission to 
extend the duration of the consent.  5 

(2) Subsections (2) to (6) of section 21B apply to an application under subsection 
(1) of this section as they apply to an application under section 21B(1). 

 
21D Variation of condition in consent for absence 

(1) Where the Commission have granted consent under section 21B subject to a 
condition (other than a condition as to the duration of absence), the applicant 10 
may, before the expiry of the period for which consent has been granted, apply 
to the Commission to vary the condition. 

(2) Subsections (2) to (6) of section 21B apply to an application under subsection 
(1) of this section as they apply to an application under section 21B(1).”. 

 
Enforcement of duties of crofters and owner-occupier crofters 15 

22A Information as to compliance with duties: annual notices 

After section 40 of the 1993 Act insert— 

“40A Annual notices 

(1) The Commission must— 

(a) by notice given to each crofter, require the crofter to provide the 20 
Commission with the information mentioned in subsection (2); 

(b) by notice given to each owner-occupier crofter, require the crofter to 
provide the Commission with the information mentioned in subsection 
(3). 

(2) The information referred to in subsection (1)(a) is— 25 

(a) whether or not the crofter is complying with the duties mentioned in 
sections 5AA, 5B and 5C; 

(b) where the crofter is not complying with one or more of those duties— 

(i) in the case of the duty mentioned in section 5AA, whether the 
Commission have granted consent under section 21B; 30 

(ii) in any case (other than the duty not to misuse the croft), whether a 
subtenant of the crofter by virtue of a lease to which section 27 
applies is complying with the duty; and 

(c) information relating to any other matter the Commission may require. 

(3) The information referred to in subsection (1)(b) is— 35 

(a) whether or not the owner-occupier crofter is complying with the duties 
mentioned in section 19C(2); 

(b) where the owner-occupier crofter is not complying with one or more of 
those duties— 

1247



34 Crofting Reform (Scotland) Bill 
Part 3—Duties of crofters and owner-occupier crofters 

 
(i) in the case of the duty mentioned in section 19C(2)(a), whether the 

Commission have granted consent under section 21B; 

(ii) in any case (other than the duty not to misuse the croft), whether a 
tenant of the crofter by virtue of a short lease (within the meaning 
of section 29A) is complying with the duty; and 5 

(c) information relating to any other matter the Commission may require. 

(4) The first notices under subsection (1) must be given as soon as reasonably 
practicable after the end of the period of 1 year beginning with the day section 
22A of the 2010 Act comes into force. 

(5) Subsequent notices must be given as soon as reasonably practicable after the 10 
end of each successive 1 year period. 

(6)  Subsection (2) of section 40 applies to a notice given under subsection (1) of 
this section as it applies to a notice served under subsection (1) of that section. 

(7) Section 55(1A) does not apply to a notice given under subsection (1).”. 

 
23 Enforcement of duties of crofters and certain owner-occupiers 15 

After section 26 of the 1993 Act insert— 

“Investigation of suspected breach of duty 

26ZA Commission’s duty to investigate suspected breach of duty 

(1) This section applies where the Commission receive— 

(a) a report from a grazings committee under section 49A(1) which includes 20 
information on a matter mentioned in subsection (2); or 

(b) information in writing from a person mentioned in subsection (3) relating 
to such a matter. 

(2) The matter referred to in subsection (1) is that— 

(a) a crofter is not complying with a duty mentioned in section 5AA, 5B or 25 
5C; or 

(b) an owner-occupier crofter is not complying with a duty mentioned in 
section 19C(2). 

(3) The persons referred to in subsection (1)(b) are— 

(a) a grazings committee; 30 

(b) a grazings constable; 

(c) an assessor appointed under paragraph 16 of schedule 1; 

(d) a member of the crofting community within which the croft to which the 
matter mentioned in subsection (2) relates is situated. 

(4) The Commission must investigate whether or not the duty to which the report 35 
or, as the case may be, information relates is being complied with. 

(5) But the Commission need not do so where they consider the information 
included in the report or, as the case may be, received as mentioned in 
subsection (1)(b) is frivolous or vexatious. 
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Enforcement of duties 

26A Enforcement of duties of crofters and owner-occupier crofters: general 

(1) This section and section 26B apply where the Commission consider (whether 
following an investigation under section 26ZA(4) or otherwise) that— 

(a) a crofter is not complying with any of the duties mentioned in section 5 
5AA, 5B or 5C; 

(b) an owner-occupier crofter is not complying with any of the duties 
mentioned in section 19C(2). 

(1A) For the purposes of subsection (1)(a)— 

(a) where a crofter has sublet the croft by virtue of a lease to which section 10 
27 applies, the crofter is deemed to comply with the duties mentioned in 
that subsection (other than the duty not to misuse the croft) if the 
crofter’s subtenant complies with the duties; 

(b) where the Commission have granted consent under section 21B, the 
crofter is deemed to comply with the duty mentioned in section 5AA. 15 

(1B) For the purposes of subsection (1)(b)— 

(a) where an owner-occupier crofter has let the croft by virtue of a short 
lease to which section 29A applies, the owner-occupier crofter is deemed 
to comply with the duties mentioned in that subsection (other than the 
duty not to misuse the croft) if the owner-occupier crofter’s tenant 20 
complies with the duties; 

(b) where the Commission have granted consent under section 21B, the 
owner-occupier crofter is deemed to comply with the duty mentioned in 
section 19C(2)(a). 

(2) In sections 26B, 26C and 26K, the “relevant person” means the crofter (in the 25 
case of a croft) or the owner-occupier crofter (in the case of an owner-occupied 
croft). 

 
26B Notice of suspected breach of duty 

(1) The Commission must, unless they consider that there is a good reason not to, 
give the relevant person a written notice informing the person that the 30 
Commission consider that the duty is not being complied with. 

(2) The notice must— 

(a) explain the reasons why the Commission consider that the duty is not 
being complied with;  

(b) indicate that the relevant person may make representations to the 35 
Commission before the expiry of the period of 28 days beginning with 
the day on which notice is given to the person (the “representation 
period”); and 

(c) where given to a crofter, be copied to the landlord of the croft. 

(3) The Commission must have regard to any representations received within the 40 
representation period. 
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(4) The Commission may also have regard to any representations received after the 

end of the representation period. 

(5) The Commission must, before the expiry of the period of 14 days beginning 
with the day on which the representation period ends, decide whether the duty 
is being complied with. 5 

 
26C Undertakings: general 

(1) If the Commission decide that a duty is not being complied with, they must, 
before taking any action under section 26H or 26J, give the relevant person a 
written notice giving the person an opportunity to give an undertaking to 
comply with the duty before the expiry of such period as the Commission 10 
consider reasonable. 

(2) The notice must— 

(a) explain that the relevant person must give the undertaking before the 
expiry of the period of 28 days beginning with the day on which the 
notice is given; 15 

(b) explain that the giving of the undertaking by the person constitutes 
acceptance by the person that the duty is not being complied with; 

(c) set out what the person must do to comply with the undertaking; 

(d) explain that if the person complies with the undertaking, no further 
action will be taken against the person in respect of the failure to comply 20 
with that duty; and 

(e) where given to a crofter, be copied to the landlord of the croft. 

(3) The Commission may accept an undertaking subject to such conditions as they 
consider appropriate. 

(4) The Commission must decide whether to accept an undertaking before the 25 
expiry of the period of 28 days beginning with the day on which the relevant 
person offers to give the undertaking. 

 
26E Circumstances where the Commission may not take action under section 

26H or 26J 

 The Commission may not take any action under section 26H or 26J if— 30 

(a) the period for giving an undertaking under section 26C has not expired; 

(b) an undertaking has been given under section 26C and the period for 
complying with the undertaking has not expired; 

(c) an undertaking given under section 26C has been complied with; 

(d) in the case of a crofter— 35 

(i) the Commission have consented to the sublet of the croft under 
section 27; 

(ii) an application for consent to sublet has been made under section 
27 and has not been determined; 

(e) in the case of an owner-occupier crofter— 40 
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(i) the Commission have consented to the let of the owner-occupier’s 
croft on a short lease (within the meaning of section 29A(2)); 

(ii) an application for consent to a lease has been made under section 
29A and has not been determined; 

(f) in the case of failure to comply with a duty mentioned in section 5AA or 5 
19C(2)(a)— 

(i) the Commission have consented to the absence under section 21B; 

(ii) an application for consent for absence, to extend a period of 
absence or to vary a condition imposed in respect of such absence 
has been made under section 21B, 21C or, as the case may be, 21D 10 
and has not been determined. 

 
26F Commission duty to take action under section 26H or 26J 

(1) If— 

(a) the Commission decide that a duty is not being complied with; and 

(b) none of the circumstances mentioned in section 26E apply, 15 

 the Commission must take one of the actions mentioned in subsection (2) 
unless they consider that there is a good reason not to. 

(2) Those actions are— 

(a) in the case of a crofter, the tenancy termination procedure under section 
26H; 20 

(b) in the case of an owner-occupier crofter, the letting procedure under 
section 26J. 

 
26G Division of croft before taking action 

(1) Before taking action under section 26H or 26J, the Commission may, if they 
are satisfied that it is fair to do so, divide a croft or, as the case may be, an 25 
owner-occupied croft. 

(2) In satisfying themselves as mentioned in subsection (1), the Commission must 
have regard to— 

(a) the use and occupation of the croft or owner-occupied croft; 

(b) in the case of a croft, the interests of the estate in which the croft is 30 
located; 

(c) the sustainable development of the crofting community in the locality of 
the croft or owner-occupied croft; 

(d) such other matters as the Commission consider appropriate. 

(3) Any division of a croft or an owner-occupied croft under subsection (1) takes 35 
effect–– 

(a) as respects an application for first registration of the croft, or owner-
occupied croft, submitted by virtue of section 4 of the 2010 Act, on the 
date of registration; 
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(b) as respects an application for registration of the division of the croft, or 

owner-occupied croft, submitted by virtue of section 5 of that Act, on the 
date of registration. 

(3A) The Keeper must make up and maintain a registration schedule in accordance 
with section 10 of the 2010 Act in respect of a new croft created by a division 5 
under this section. 

(4) Where a croft or owner-occupied croft has been divided under subsection (1), 
the Commission may take action under section 26H or 26J in respect of any or 
all of the new crofts created by the division. 

(4A) Where a croft, other than an owner-occupied croft, is divided under subsection 10 
(1), the Commission must give written notice of the division to the landlord of 
the croft, specifying the date on which the division took effect. 

 (5) In this section— 

 “division” means the division of a croft or an owner-occupied croft into 
two or more new crofts; and “divide” is to be construed accordingly; and 15 

 “new crofts” mean each of the crofts created by a division under 
subsection (1). 

 
26H Crofters: tenancy termination procedure 

(1) If the Commission are satisfied that it is in the general interest of the crofting 
community in the locality of the croft, the Commission must make an order 20 
terminating the tenancy of the crofter unless they consider that there is a good 
reason not to. 

(2) An order under subsection (1) must be notified to— 

(a) the crofter; and 

(b) the landlord of the croft. 25 

(3) An order under subsection (1) must specify the date on which it takes effect. 

(4) An order under subsection (1) may not take effect before the expiry of the 
period of 28 days beginning with the later notification under subsection (2). 

(5) If the crofter fails to give up occupation of the croft on or before the day on 
which the order takes effect, the Commission may apply to the sheriff for 30 
warrant for ejection of the crofter. 

(6) The sheriff must grant the warrant for ejection, except on cause shown by the 
crofter. 

(7) The Commission may recover from the crofter the expenses incurred by 
them— 35 

(a) in making any application under subsection (5); 

(b) in executing any warrant granted under subsection (6). 

(8) A crofter whose tenancy is terminated by an order under subsection (1) has the 
same rights and liabilities relating to compensation as if the crofter had 
renounced the tenancy at the date on which the order under subsection (1) takes 40 
effect. 
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26J Owner-occupier crofters: letting procedure 

(1) The Commission must, unless they consider that there is a good reason not to, 
direct the owner-occupier crofter to submit to them, before the expiry of the 
period of 28 days beginning with the day on which the direction is given, a 
proposal for letting the owner-occupier’s croft. 5 

(2) No more than three proposals for letting the croft may be submitted in response 
to a direction given under subsection (1).   

(2A) Where a proposal for letting the croft is submitted to the Commission in 
response to a direction given under subsection (1), they must approve or reject 
the proposal within the period of 8 weeks beginning with the day on which the 10 
direction was given.  

(2B) The Commission must (as soon as is reasonably practicable) proceed in 
accordance with subsections (3) and (4) if— 

(a) no proposals for letting the croft are submitted by the owner-occupier 
crofter before the expiry of the period mentioned in subsection (1); 15 

(b) the owner-occupier crofter has submitted one or two proposals for letting 
the croft within the period mentioned in subsection (1) and— 

(i) all such proposals are rejected by the Commission; and 

(ii) the period mentioned in subsection (1) has expired; or 

(c) the owner-occupier crofter has submitted three proposals for letting the 20 
croft (within the period mentioned in subsection (1)) and the 
Commission have rejected all three. 

(2C) Any letting of an unregistered owner-occupied croft in accordance with 
proposals submitted under subsection (1) is void unless an application for first 
registration of the owner-occupied croft is submitted before the expiry of the 25 
period of 3 months beginning with the date of the letting. 

(2D) In relation to a registered owner-occupied croft— 

(a) any approval under subsection (2A) of a proposal for letting the owner-
occupied croft under subsection (1) expires at the end of the period of 3 
months beginning with the date on which the approval was given unless 30 
an application for registration of the letting of the owner-occupied croft 
is submitted by virtue of section 5 of the 2010 Act before the expiry of 
that period; 

(b) the letting of the owner-occupied croft takes effect on the date of 
registration. 35 

(3) The Commission must, by public notification, invite applications for letting the 
owner-occupied croft before the expiry of the period specified in the 
notification. 

(4) When the period of notification has ended, the Commission must decide— 

(a) to which of the applicants (if any) to let the owner-occupied croft; and 40 

(b) after consulting the owner-occupier crofter, on what conditions to let the 
croft. 
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(4A) Any letting of an unregistered owner-occupied croft pursuant to a decision 

under subsection (4) is void unless an application for first registration of the 
owner-occupied croft is submitted before the expiry of the period of 3 months 
beginning with the date of the letting. 

(4B) In relation to a registered owner-occupied croft— 5 

(a) any decision under subsection (4) to let the owner-occupied croft to an 
applicant is, at the end of the period of 3 months beginning with the date 
on which the decision was made, to be treated as if it had not been made 
unless an application for registration of the croft is submitted by virtue of 
section 5 of the 2010 Act before the expiry of that period; 10 

(b) the letting of the owner-occupied croft takes effect on the date of 
registration. 

(5) Where an owner-occupied croft has been let on conditions set by the 
Commission under subsection (4)(b), the owner-occupier crofter may, before 
the expiry of the period of 28 days beginning with the day of the letting, apply 15 
to the Land Court for a variation of the conditions so set. 

(6) If the Land Court, on an application under subsection (5), varies the conditions 
of let, any variation takes effect as from the date of the letting. 

 
26K Appeals 

(A1) A relevant person may appeal to the Land Court against a decision of the 20 
Commission under section 26B(5) that a duty is not being complied with. 

(1) A relevant person may appeal to the Land Court against a decision of the 
Commission under section 26C— 

(a) not to accept an undertaking; 

(b) to impose conditions on such an undertaking. 25 

(2) A relevant person may appeal to the Land Court against— 

(a) the making by the Commission of an order under section 26H; or 

(b) the giving by the Commission of a direction under section 26J. 

(2A) An appeal under subsection (2) may include an appeal against a division under 
section 26G of (as the case may be)— 30 

(a) the croft; or 

(b) the owner-occupied croft. 

(3) An appeal under subsection (1) or (2) must be made before the expiry of the 
period of 42 days beginning with the day on which the decision, order or 
direction is made. 35 

(4) An appeal under subsection (1) or (2) may be made only on one or more of the 
following grounds— 

(a) that the Commission erred in law; 

(b) that the Commission made a finding as to a fact material to the decision, 
order or direction but did not have sufficient evidence on which to base 40 
that finding; 
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(c) that the Commission acted contrary to natural justice; 

(d) that the Commission took into account certain irrelevant or immaterial 
considerations; 

(e) that the Commission failed to take into account certain relevant or 
material considerations; 5 

(f) that the Commission exercised their discretion in an unreasonable 
manner. 

(5) In an appeal under this section, the Land Court may— 

(a) confirm or revoke the decision, order or direction; 

(b) direct the Commission to make a different decision, order or direction; 10 

(c) remit the case to the Commission without so directing them. 

(6) The Commission must give effect to the decision of the Land Court on an 
appeal under this section. 

(7) The Land Court may, if it considers it appropriate in consequence of any 
decision on an appeal under subsection (2), order the Keeper to rectify the 15 
Crofting Register.”. 

 
Grazings committees: duty to report misuse etc. 

23A Grazings committees: duty to report breaches of crofters’ and owner-occupier 
crofters’ duties etc. 

After section 49 of the 1993 Act insert— 20 

“49A Grazings committees: duty to report 

(1) Each grazings committee must report to the Commission on— 

(a) the condition of the common grazing; 

(b) the condition of every croft of a crofter sharing in the grazing; 

(c) the condition of every owner-occupied croft of an owner-occupier crofter 25 
sharing in the grazing; 

(d) any other matter the Commission may require. 

(2) Where the committee consider that— 

(a) a crofter sharing in the grazing is not complying with a duty mentioned 
in section 5AA, 5B or 5C; 30 

(b) an owner-occupier crofter sharing in the grazing is not complying with a 
duty mentioned in section 19C(2), 

 the report under subsection (1) must also include information on that matter. 

(3) A report under subsection (1) may also include information on any other matter 
affecting— 35 

(a) the common grazing; 

(b) crofting in any township associated with the grazing, 

 as the committee consider appropriate. 
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(4) The first report under subsection (1) must be submitted as soon as reasonably 

practicable after the end of the period of 1 year beginning with the day section 
23A of the 2010 Act comes into force. 

(5) Each subsequent report must be submitted as soon as reasonably practicable 
after the end of each successive period of 5 years.”. 5 

 
Letting of owner-occupied crofts 

24 Letting of owner-occupied crofts 

After section 29 of the 1993 Act insert— 

“Letting of owner-occupied crofts 

29A Letting of owner-occupied crofts 10 

(1) An owner-occupier crofter may not let the owner-occupier’s croft (or any part 
of it) without the consent of the Commission. 

(1A) Subject to subsection (4A), where consent is applied for under subsection (1) in 
relation to an unregistered owner-occupied croft (or any part of such an owner-
occupied croft), the Commission— 15 

(a) may not grant that consent unless an application for first registration of 
the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for consent was made; 

(b) need not, during that 6 month period, consider the application for 
consent until an application for first registration of the croft is submitted. 20 

(1B) Subject to subsection (4B), in relation to a registered owner-occupied croft 
(other than an owner-occupied croft which is a first registered croft), or any 
part of such a croft— 

(a)  any consent under subsection (1) expires at the end of the period of 3 
months beginning with the date on which such consent was granted 25 
unless an application for registration of the letting of the croft (or part of 
the croft) is made by virtue of section 5 of the 2010 Act before the expiry 
of that period; 

(b) the letting of the croft (or part of the croft) takes effect on the date of 
registration. 30 

(2) The Commission may, in giving their consent to a proposed lease of an owner-
occupied croft for a period not exceeding 10 years (a “short lease”), impose 
such conditions (other than any relating to rent) as they consider appropriate. 

(3) A lease is void if it is granted— 

(a) without the Commission’s consent; 35 

(b) in the case of a short lease, otherwise than in accordance with such 
conditions as the Commission may impose. 

(4) The Commission may terminate a short lease granted under this section if— 

(a) a condition imposed under subsection (2) is breached; or 

(b) the tenant fails to comply with a condition of let (other than any relating 40 
to rent). 
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(4A) Subsection (1A) does not apply to an application for consent to a proposed 
lease which is a short lease. 

(4B) Subsection (1B) does not apply to— 

(a) consent under subsection (1) to a short lease; or 

(b) the letting of the croft (or part of the croft) on a short lease. 5 

(4C) Where, by virtue of a lease granted under this section, a right in a common 
grazing is let to the tenant under the lease— 

(a) that tenant comes into the place of the owner-occupier crofter in relation 
to any matter which concerns the right; and 

(b) any grazings regulations applicable to the grazing apply to the tenant 10 
accordingly. 

(5) Subsections (1) to (4) do not apply to the letting of any dwelling-house or other 
building forming part of the owner-occupied croft to holiday visitors. 

 
29B Status of tenant under a short lease 

 The tenant under a short lease of an owner-occupied croft is not to be treated 15 
as— 

(a) a crofter; or 

(b) the tenant under a lease constituting— 

(i) a 1991 Act tenancy within the meaning of the Agricultural 
Holdings (Scotland) Act 2003 (asp 11); 20 

(ii) a short limited duration tenancy within the meaning of that Act; or 

(iii) a limited duration tenancy within the meaning of that Act.”. 

 

PART 4 

FURTHER AMENDMENTS OF THE 1993 ACT 

Disposal of croft land, resumption and decrofting 25 

24A Limitation on crofter’s ability to nominate disponee 

 In section 13 of the 1993 Act (authorisation of the Land Court of acquisition of croft 
land), after subsection (1) insert— 

“(1A) For the purposes of subsection (1)(a), only a member of the crofter’s family 
may be the crofter’s nominee.”. 30 

 
25 Extension of period during which sum is payable on disposal of croft land 

In section 14(3) of the 1993 Act (consideration payable in respect of disposal of croft 
land), for “five” substitute “ten”. 

 
26 Consideration of application to resume croft 

After subsection (1A) of section 20 of the 1993 Act (resumption of croft or part of croft 35 
by landlord) insert— 
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“(1AA) In determining whether it is satisfied as mentioned in subsection (1) above 

(and, in particular, whether the reasonable purpose mentioned there relates to 
the public interest) the Land Court— 

(a) may take into account the effect that purpose (whether alone or in 
conjunction with other considerations) would have on the matters 5 
mentioned in subsection (1AC) below; and 

(b) where the purpose is, or is connected with, the development of the croft 
in respect of which planning permission subsists, may take into account 
the effect such development would have on the croft, the estate and the 
crofting community in the locality of the croft, 10 

 and must authorise, or refuse to authorise, the resumption of the croft by the 
landlord accordingly. 

(1AB) Subsection (1AA) above is without prejudice to subsection (1D) below. 

(1AC) The matters mentioned in subsection (1AA)(a) above are— 

(a) the sustainability of— 15 

(i) crofting in the locality of the croft or such other area in which 
crofting is carried on as appears to the Land Court to be relevant; 

(ii) the crofting community in that locality or the communities in such 
an area; 

(iii) the landscape of that locality or such an area; 20 

(iv) the environment of that locality or such an area; 

(b) the social and cultural benefits associated with crofting. 

(1AD) In subsection (1AA) above— 

 “development” has the meaning given by section 26 of the Town and 
Country Planning (Scotland) Act 1997 (c.8); 25 

 “planning permission” is to be construed in accordance with Part 3 of 
that Act; 

 “effect” includes both a positive and negative effect.”. 

 
27 Consideration of decrofting directions 

After subsection (1) of section 25 of the 1993 Act (provisions supplementary to section 30 
24(3)) insert— 

“(1A) In determining whether they are satisfied as mentioned in subsection (1)(a) 
above (and, in particular, whether the reasonable purpose mentioned there 
relates to the public interest), the Commission— 

(a) may take into account the effect that purpose (whether alone or in 35 
conjunction with other considerations) would have on the matters 
mentioned in subsection (1B) below; and 

(b) where the purpose is, or is connected with, the development of the croft 
in respect of which planning permission subsists, may take into account 
the effect such development would have on the croft, the estate and the 40 
crofting community in the locality of the croft, 
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 and must give the direction, or refuse to grant the application for it, 
accordingly. 

(1B) The matters mentioned in subsection (1A)(a) above are— 

(a) the sustainability of— 

(i) crofting in the locality of the croft or such other area in which 5 
crofting is carried on as appears to the Commission to be relevant; 

(ii) the crofting community in that locality or the communities in such 
an area; 

(iii) the landscape of that locality or such an area; 

(iv) the environment of that locality or such an area; 10 

(b) the social and cultural benefits associated with crofting. 

(1C) In subsection (1A) above— 

 “development” has the meaning given by section 26 of the Town and 
Country Planning (Scotland) Act 1997 (c.8); 

 “planning permission” is to be construed in accordance with Part 3 of 15 
that Act; 

 “effect” includes both a positive and negative effect.”. 

 
Letting of vacant crofts 

28 Requirements to submit proposals for re-letting crofts 

(1) Section 11 of the 1993 Act (intestacy) is amended as follows. 20 

(2) In subsection (8)(a), after “them” insert “, before the expiry of the period of four months 
beginning with the day on which the notice is given,”. 

(3) Section 23 of the 1993 Act (vacant crofts) is amended as follows. 

(4) In subsection (5)— 

(a) after “them” where it first occurs insert “, before the expiry of the period of two 25 
months beginning with the day on which the notice is given,”; and 

(b) the words from “, and if,” to the end are repealed. 

(5) After that subsection insert— 

“(5ZA) No more than three proposals may be submitted to the Commission in response 
to a notice given under subsection (5). 30 

(5ZB) Where a proposal for letting the croft is submitted to the Commission in 
response to a notice given under subsection (5), they must approve or reject the 
proposal— 

(a) in a case where the croft is declared vacant under section 11(8), within 
the period of five months beginning with the day on which the notice 35 
under section 11(8)(a) is given; or 

(b) in any other case, within the period of three months beginning with the 
day on which the notice under subsection (5) was given. 
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(5ZC) The Commission must (as soon as is reasonably practicable) proceed in 

accordance with subsections (5B) and (5C) if— 

(a) no proposals for letting the croft are submitted by the landlord before the 
expiry of the period of two months mentioned in subsection (5);  

(b) the landlord has submitted one or two proposals for letting the croft 5 
within the period of two months mentioned in subsection (5) and— 

(i) all such proposals are rejected by the Commission; and 

(ii) the period of two months mentioned in subsection (5) has expired; 
or 

(c) the landlord has submitted three proposals for letting the croft (within the 10 
period of two months mentioned in subsection (5)) and the Commission 
have rejected all three.”. 

(6) For subsection (5A) substitute— 

“(5A) Where a croft is declared vacant under section 11(8), the Commission must (as 
soon as is reasonably practicable) proceed in accordance with subsections (5B) 15 
and (5C) if— 

(a) no proposals for letting the croft are submitted by the landlord before the 
expiry of the period of four months mentioned in section 11(8)(a);  

(b) the landlord has submitted one or two proposals for letting the croft 
within the period of four months mentioned in section 11(8)(a) and— 20 

(i) all such proposals are rejected by the Commission; and 

(ii) the period of four months mentioned in section 11(8)(a) has 
expired; or 

(c)  the landlord has submitted three proposals for letting the croft (within the 
period of four months mentioned in section 11(8)(a)) and the 25 
Commission have rejected all three.”. 

 
29 Application to decroft where action being taken to re-let vacant croft 

In section 24 of the 1993 Act (decrofting in case of resumption or vacancy), after 
subsection (3) insert— 

“(3A) The Commission need not consider any application made by the landlord 30 
under subsection (3) if— 

(a) they have given notice, under section 11(8)(a) or 23(5), requiring the 
landlord to submit proposals for re-letting the croft and the period 
mentioned in section 11(8)(a) or, as the case may be, 23(5) within which 
such proposals must be submitted has not expired; or 35 

(b) no such proposals having been submitted before the expiry of that period 
or, such proposals having been submitted, no such proposal having been 
approved, they are proceeding in accordance with subsections (5B) and 
(5C) of section 23.”. 
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Enlargement of crofts and common grazings 

30 Enlargement of crofts 

For section 4 of the 1993 Act (enlargement of crofts) substitute— 

“4 Enlargement of crofts 

(1) This section applies where an owner of land— 5 

(a) which is not a croft; and 

(b) which does not form part of a croft, 

 agrees to grant a tenancy of that land to a crofter. 

(2) The owner and the crofter may apply jointly to the Commission for a direction 
that the land is to form part of a croft of which the crofter is tenant. 10 

(2A) Where a croft such as is mentioned in subsection (2) is an unregistered croft, 
the Commission— 

(a) must not make a direction under subsection (3) unless an application for 
first registration of the croft is submitted before the expiry of the period 
of 6 months beginning with the date on which the application for the 15 
direction is made; 

(b) need not, during that 6 month period, consider the application for the 
direction until an application for first registration of the croft is 
submitted. 

(3) The Commission may make a direction if they are satisfied that the 20 
enlargement of the croft— 

(a) would be of benefit to the croft or to the crofter; 

(b) would not result in the area of the enlarged croft substantially exceeding 
30 hectares. 

(4) Where the Commission make a direction in relation to an unregistered croft or 25 
a first registered croft, the land forms part of the croft with effect from the later 
of— 

(a) the date of the direction; or 

(b) the date of entry under the tenancy. 

(4A) Where the Commission make a direction in relation to a registered croft (other 30 
than a first registered croft)— 

(a) the direction expires at the end of the period of 3 months beginning with 
the date on which the direction is made unless an application for 
registration of the enlargement of the croft is submitted by virtue of 
section 5 of the 2010 Act before the expiry of that period;  35 

(b) the enlargement takes effect on the date of registration. 

(5) For the purposes of section 6 and paragraph 1 of schedule 2, the rent payable 
for the enlarged croft is the rent agreed by the landlord and the crofter. 

(6) In subsections (4) and (4A), “first registered croft” means a croft mentioned in 
section 5(1A) of the 2010 Act. ”. 40 
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30A Enlargement of common grazings 

For section 51 of the 1993 Act (enlargement of common grazings) substitute— 

“51 Enlargement of common grazings 

(1) This section applies where— 

(a) an owner of land to which this Act does not apply agrees to grant rights 5 
in any pasture or grazing land to the crofters sharing in a common 
grazing; and 

(b) the owner and the crofters agree that such land will form part of the 
common grazing. 

(2) The owner and the crofters may apply jointly to the Commission for a direction 10 
that the land is to form part of the common grazing. 

(3) The Commission may make a direction if they are satisfied that the 
enlargement of the common grazing would be of benefit to the common 
grazing or the crofters sharing in it. 

(4) Where the Commission make a direction in relation to an unregistered common 15 
grazing, the land forms part of the common grazing from the later of— 

(a) the date of the direction; or  

(b) the date on which the rights mentioned in subsection (1)(a) are first 
exercisable. 

(5) Where the Commission make a direction in relation to a registered common 20 
grazing— 

(a) the direction expires at the end of the period of 3 months beginning with 
the date on which the direction is made unless an application for 
registration of the enlargement of the common grazing is submitted by 
virtue of section 19B of the 2010 Act before the expiry of that period; 25 

(b) the enlargement takes effect on the date of registration.”. 

 
Commission’s approval and consent 

31 Obtaining Commission approval or consent 

(1) Section 58A of the 1993 Act (obtaining Commission approval or consent) is amended as 
follows. 30 

(1A) At the beginning of subsection (3) insert “Subject to subsection (5B),”. 

(2) In subsection (4)— 

(a) the word “or” immediately preceding paragraph (c) is repealed; and 

(b) at the end of that paragraph insert “; or 

(d) any other person the Commission consider has a relevant interest in the 35 
application”. 

(3) After subsection (5) insert— 

“(5A) Despite subsection (4), the Commission may accept an objection submitted 
after the end of the 28-day period if they consider there is a good reason why 
the objection is late. 40 
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(5B) Where the application is an application for consent to divide a croft under 
section 9 made by an executor under section 10(4A)— 

(a) subsections (3) to (5A); 

(b) in subsection (6), the words “When those 28 days have elapsed”; 

(c) in subsection (12A), paragraph (b); and 5 

(d) subsections (16) and (17), 

 do not apply.”. 

(4) In subsection (6)— 

(a) after “Commission” insert “must, subject to subsection (6A), decide the 
application by”; and 10 

(b) for paragraphs (a) and (b) substitute— 

“(a) granting it; 

(b) granting it subject to conditions; or 

(c) refusing it.”. 

(4A) After subsection (6) insert— 15 

“(6A) Where— 

(a) the application for consent to divide the croft is made by an executor 
under section 10(4A); and 

(b) it relates to a bequest of the tenancy of the part of the croft comprising 
the site of the dwelling-house on or pertaining to the croft to one natural 20 
person and the tenancy of the remaining part to one other such person, 

the Commission must grant the application (whether or not subject to 
conditions).”. 

(5) For subsections (7) to (10) substitute— 

“(7) In considering their decision on the application, the Commission must have 25 
regard to the following— 

(a) in the case of an application relating to a croft— 

(i) whether any person is or will be ordinarily resident on, or within 
32 kilometres of, the croft; 

(ii) whether the croft is being or will be cultivated or put to such other 30 
purposeful use as is consented to under section 5C(4); 

(b) the interests of the estate which comprises the land to which the 
application relates; 

(c) the interests of the crofting community in the locality of that land; 

(d) the sustainable development of that crofting community; 35 

(e) the interests of the public at large; 

(f) any objections received under subsection (4) or (5A); 

(g) any plan of the Commission approved and published under section 2C; 

(h) any other matter which the Commission consider relevant.”. 
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(6) In subsection (11), for the words “; and references in this section to their intervening are 

to their proceeding to such a determination” substitute “or grant it subject to conditions”. 

(7) In subsection (12), the words “and give such notification as is mentioned in subsection 
(10)(a) above” are repealed. 

(8) After subsection (12) insert— 5 

“(12A) The Commission must, before the expiry of the period of 21 days beginning 
with the day on which the decision under subsection (6) is taken, give notice of 
that decision— 

(a) to the applicant; 

(b) to any person who objected under subsection (4) or (5A); and 10 

(c) where appropriate and in so far as not already given notice under 
paragraph (a) or (b), to— 

(i) the crofter; 

(ii) the owner-occupier crofter; 

(iii) the landlord; and 15 

(iv) as the case may be, the grazings committee.”. 

(9) Subsections (13) to (15) are repealed. 

(10) After section 58A insert— 

“58B Variation of conditions on approval or consent 

(1) This section applies where the Commission grant, subject to conditions, an 20 
application under section 58A for their approval or consent. 

(2) The Commission may, on an application to them by the person who applied for 
the approval or consent (the “original applicant”), modify the conditions 
imposed by— 

(a) varying a condition; 25 

(b) removing a condition; 

(c) adding a condition, 

 as they consider appropriate. 

(3) Where the Commission so modify conditions they must, before the expiry of 
the period of 14 days beginning with the day on which they do so, give notice 30 
of their decision to— 

(a) the original applicant; 

(b) any other person who was given written notification under section 
58A(12A) of the decision to grant the approval or consent subject to 
conditions; and 35 

(c) any other person the Commission consider has a relevant interest. 

(4) Subject to subsection (5), subsections (2) to (5A), (16) and (17) of section 58A 
apply to an application under subsection (2) of this section as they apply to an 
application under subsection (1) of that section. 
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(5) Where the original applicant is an executor who applied under section 10(4A) 
for consent to divide a croft under section 9, subsections (3) to (5A), (16) and 
(17) do not apply.”. 

 
Succession to crofts 

31A Bequest of crofts 5 

(1) Section 10 of the 1993 Act (bequest of croft) is amended as follows. 

(2) In subsection (1), for the words from “bequeath” to the end substitute— 

“(a) bequeath the tenancy of the whole of the crofter’s croft to any one 
natural person; or 

(b) bequeath the tenancy of that croft to two or more natural persons 10 
provided that— 

(i) each person would come into the place of the crofter in relation to 
the tenancy of part of the croft; and 

(ii) no part of the croft would, were all the bequests accepted, be 
untenanted.”. 15 

(3) For subsection (2) substitute— 

“(2) A person to whom the tenancy of a croft (or of part of a croft) is bequeathed (in 
this section, the “legatee”) must, if the legatee accepts the bequest— 

(a) give notice of the bequest to the landlord; and 

(b) send a copy of the notice to the Commission, 20 

 before the end of the period of 12 months beginning with the death of the 
crofter.”. 

(4) For subsections (2B) to (4D) substitute— 

“(3) The bequest is null and void if— 

(a) in the case of a bequest such as is mentioned in subsection (1)(a), no 25 
notice is given (and no copy sent) in accordance with subsection (2) or 
(2A); 

(b) in the case of a bequest such as is mentioned in subsection (1)(b), any 
legatee fails to give notice (and send a copy) in accordance with 
subsection (2) or (2A). 30 

(4) Where, in the case of a bequest as is mentioned in subsection (1)(a), notice is 
given (and a copy sent) in accordance with subsection (2) or (2A), the legatee 
comes into the place of the deceased crofter (as from the date of death of that 
crofter) on the relevant date of registration. 

(4A) Where— 35 

(a) a crofter bequeaths the tenancy of a croft as mentioned in subsection 
(1)(b); and 

(b) each legatee gives notice (and sends a copy) in accordance with 
subsection (2) or (2A), 

 the deceased crofter’s executor must apply to the Commission for consent 40 
under section 9 to divide the croft accordingly. 
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(4B) Where the Commission give their consent to the division of the croft under 

section 9, each legatee comes into the place of the deceased crofter in relation 
to that legatee’s new croft (as from the date of death of that crofter) on the 
relevant date. 

(4C) The bequest is null and void if— 5 

(a) the Commission do not give their consent to the division of the croft 
under section 9; or 

(b) such consent is given but an application for registration of the division is 
not made in accordance with subsection (3)(a) of that section.”. 

(5) In subsection (4E)— 10 

(a) at the beginning insert “Subject to subsection (4EA),”; and 

(b) for “(2B), (4A) or, as the case may be, (4D)” substitute “(4) or, as the case may 
be, (4B)”. 

(6) After that subsection insert— 

“(4EA) Where, as a result of the Commission giving their consent to the division of the 15 
croft under section 9, two or more legatees come into the place of the deceased 
crofter, those legatees are jointly and severally liable for— 

(a) the debts mentioned in subsection (4E)(a); and 

(b) any expenses mentioned in subsection (4E)(b).”. 

(7) After subsection (6) insert— 20 

“(7) In subsection (4), the “relevant date of registration” is— 

(a) where the croft was unregistered, the date of registration in relation to 
the application for registration of the croft by virtue of section 4(3)(e) of 
the 2010 Act; 

(b) where the croft was registered, the date of registration in relation to the 25 
application for registration of the notice by virtue of section 5(2)(e) of 
that Act. 

(8) In subsection (4B)— 

 “legatee’s new croft” means the new croft, formed by division under 
section 9, which corresponds to the part of the original croft bequeathed 30 
to the legatee (“division”, “new croft” and “original croft” being 
construed in accordance with section 9(6)); 

 “relevant date” means— 

(a) where the croft was unregistered, the date the Keeper receives 
notification of the Commission’s consent to divide the croft by 35 
virtue of section 9(3D) of the 2010 Act; 

(b) where the croft was registered, the date of registration in relation 
to the application for registration of the division by virtue of 
section 5(2)(d)(i) of that Act.”. 
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Appeals 

31B Appeals: procedure 

(1) In the 1993 Act— 

(a) in section 25(8) (provisions supplementary to section 24(3)), the words “by way 
of stated case” are repealed; 5 

(b) in section 38A(1) (appeal to Land Court: special provision as respects 
reorganisation schemes), the words “by way of stated case” are repealed; 

(c) in section 52A(2)(a) (appeal to the Land Court: general), the words “by way of 
stated case,” are repealed. 

(2) In section 52A of that Act (appeal to the Land Court: general), after subsection (4) 10 
insert— 

“(4A)  The Commission may be a party to any appeal to the Land Court under this Act 
or in any proceedings on a question coming before that Court on an application 
under section 53(1) of this Act.”. 

 

PART 5 15 

GENERAL AND MISCELLANEOUS 

31C Duty to report to the Scottish Parliament 

(1) The Scottish Ministers must lay before the Scottish Parliament, once every 4 years, a 
report on— 

(a) the economic condition of crofting;  20 

(b) the measures taken to support crofting during the reporting period by— 

(i) the Scottish Ministers;  

(ii) the Commission; 

(c) the further measures that the Scottish Ministers intend to take to address the 
economic condition of crofting. 25 

(2) The first such report must be laid before the Scottish Parliament within 6 months of the 
date on which the Bill for this Act was passed. 

(3) In subsection (1) “reporting period” means— 

(a) in the case of the first report, the period of 4 years preceding the laying of the 
report; 30 

(b) in the case of each subsequent report, the period since the laying of the last report. 

 
32 Pre-consolidation modifications of enactments relating to crofting 

(1) The Scottish Ministers may, by order, make such modifications of enactments relating to 
crofting as in their opinion facilitate, or are otherwise desirable in connection with, the 
consolidation of the law on crofting. 35 

(2) An order under this section may not be made unless a Bill consolidating the law on 
crofting has been introduced in the Scottish Parliament. 
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(3) If an Act resulting from such a Bill is passed, the order comes into force by virtue of this 

subsection immediately before the commencement of that Act. 

 
33 Subordinate legislation 

(1) Any power conferred by this Act on the Scottish Ministers to make regulations, rules or 
orders is exercisable by statutory instrument. 5 

(2) Any such power— 

(a) may be exercised so as to make different provision for different cases or 
descriptions of case or for different purposes; and 

(b) includes power to make such transitory, transitional or saving provision as the 
Scottish Ministers consider necessary or expedient. 10 

(3) Subject to subsections (4) and (5), a statutory instrument containing regulations, rules or 
an order under this Act is subject to annulment in pursuance of a resolution of the 
Scottish Parliament. 

(4) No order under— 

(a) section 32(1);  15 

(b) section 34(1) containing provisions which add to, replace or omit any part of the 
text of any Act; or 

(c) section 37(2) bringing any of sections 3 to 19I into force, 

may be made unless a draft of the statutory instrument containing it has been laid before, 
and approved by a resolution of, the Scottish Parliament. 20 

(4A) Before laying a draft of an order under section 32(1) before the Scottish Parliament, the 
Scottish Ministers must— 

(a) lay before the Parliament— 

(i) a copy of the proposed draft order;  

(ii) a statement of their reasons for proposing to make the draft order; 25 

(b) publicise the proposed draft order in such a manner as they consider appropriate; 
and 

(c) have regard to— 

(i) any representations about the proposed draft order; 

(ii) any resolution of the Parliament about the proposed draft order; and 30 

(iii) any report by a committee of the Parliament for the time being appointed 
by virtue of the standing orders of the Parliament about the proposed draft 
order, 

made during the period mentioned in subsection (4B). 

(4B) The period is such period of 60 days or longer (including at least 30 days on which the 35 
Scottish Parliament is not dissolved or in recess) as the Scottish Ministers specify when 
laying the draft order. 

(5) Subsection (3) does not apply to an order under section 37(2). 
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34 Ancillary provision 

(1) The Scottish Ministers may, by order, make such incidental, supplementary or 
consequential provision as they consider appropriate for the purposes of, in consequence 
of, or for giving full effect to, any provision of this Act. 

(2) An order under subsection (1) may modify any enactment (including this Act). 5 

 
35 Minor and consequential amendments and repeals 

Schedule 2 makes minor modifications and modifications consequential on this Act. 

 
36 Interpretation 

(1) In this Act— 

the “1993 Act” means the Crofters (Scotland) Act 1993 (c.44); 10 

“certificate of registration” has the meaning given by section 8(5); 

“the Commission” means the Crofting Commission; 

“first registration” has the meaning given by section 4(5); 

“Keeper” has the meaning given by section 3(3); 

“new croft” has the meaning given by section 4(5); 15 

“owner-occupied croft” has the meaning given by section 19B(2) of the 1993 Act 
(as inserted by section 21); 

“owner-occupier crofter” is to be construed in accordance with section 19B(1) to 
(1C) of the 1993 Act (as inserted by section 21); 

“register” has the meaning given by section 3(3); 20 

“registered” and cognate expressions have the meanings given by section 3(3); 

“registration schedule”, in relation to a croft, a common grazing or land held 
runrig, means the registration schedule of the croft, common grazing or, as the 
case may be, land held runrig made up and maintained under section 10(1). 

(2) Other expressions used in this Act which are also used in the 1993 Act have the 25 
meanings given to them in that Act unless this Act provides otherwise. 

 
37 Short title, commencement and Crown application 

(1) This Act is the Crofting Reform (Scotland) Act 2010. 

(2) This Act (other than this section and sections 33 and 34) comes into force on such day 
as the Scottish Ministers may by order appoint. 30 

(3) Different days may be appointed for different purposes. 

(4) This Act binds the Crown. 
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SCHEDULE 1 
(introduced by section 1(3)) 

THE CROFTING COMMISSION 

 

“SCHEDULE 1 
(introduced by section 1(6)) 5 

THE CROFTING COMMISSION 

Status 

1 (1) The Commission are a body corporate. 

 (2) The Commission are not to be regarded as a servant of the Crown, nor are they 
to be regarded as having any status, privilege or immunity of the Crown. 10 

 (3) The Commission’s members and employees are not to be regarded as civil 
servants. 

 (4) The Commission’s property is not to be regarded as property of, or held on 
behalf of, the Crown. 

 

General powers 15 

2 (1) The Commission may do anything which they consider is necessary or 
expedient for the purpose of exercising or in connection with their functions. 

 (2) In particular, the Commission may— 

(a) co-operate with any person in the exercise of the Commission’s 
functions; 20 

(b) with the approval of the Scottish Ministers, acquire and dispose of land 
and other property; 

(c) enter into contracts; 

(d) charge, in respect of such of their functions as may be prescribed by the 
Scottish Ministers, such reasonable amounts as may be so prescribed. 25 

 

Membership 

3 (1) Subject to sub-paragraph (2), the Commission are to consist of no fewer than 
five and no more than nine members as follows— 

(a) no fewer than two persons appointed by the Scottish Ministers 
(“appointed members”); and 30 

(b) no more than six persons elected by virtue of paragraph 7 (“elected 
members”). 

(2) The majority of members are to be elected members unless, by virtue of the 
appointment of a person by the Scottish Ministers under paragraph 6(3) or 9(3), 
such a majority cannot be maintained. 35 
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(3) The Scottish Ministers must select a member to chair the Commission (the 
“convener”). 

(3A) The Scottish Ministers may delegate to the Commission the duty to select a 
member to chair the Commission. 

(3B) A delegation under sub-paragraph (3A) may be varied or revoked at any time. 5 

(4) The Scottish Ministers may, by order, modify sub-paragraph (1) above to 
alter— 

(a) the number of members; 

(b) the number of appointed members; 

(c) the number of elected members, 10 

 but such an order may not contain provision to the effect that the majority of 
members would not be elected members. 

 

Appointed members: eligibility 

4 (1) In appointing members of the Commission, the Scottish Ministers must— 

(a) ensure— 15 

(i) that each person appointed has knowledge of crofting;  

(ii) where sub-paragraph (2) applies, that at least one person appointed 
can speak the Gaelic language; and 

(iii) where sub-paragraph (2A) applies, that at least one person 
appointed appears to Ministers to represent the interests of 20 
landlords of crofts; and 

(b) be satisfied that no person appointed has any financial or other interest 
that would be likely to affect prejudicially the exercise by that person of 
the functions of a member. 

(2) This sub-paragraph applies where none of the elected members can speak the 25 
Gaelic language. 

(2A) This sub-paragraph applies where the Scottish Ministers consider that none of 
the elected members represents the interests of landlords of crofts. 

(3) The fact that a person is— 

(a) a crofter; 30 

(b) a landlord of a croft; 

(c) an owner-occupier of a croft; 

(d) a cottar; or 

(e) a member of the family of any such person, 

 does not of itself constitute an interest mentioned in sub-paragraph (1)(b). 35 

(4) No person may be appointed as a member of the Commission if that person is, 
or has at any time during the previous year been, a member of— 

(a) the House of Commons; 

(b) the Scottish Parliament; 
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(c) the European Parliament. 

 

Appointed members: terms of appointment 

5 Subject to this schedule, an appointed member holds and vacates office on such 
terms and conditions as the Scottish Ministers determine. 

 

Resignation and cessation of membership 5 

6 (1) A person may resign office as a member of the Commission at any time by 
notice in writing to the Scottish Ministers. 

 (2) A person who ceases to be a member of the Commission (other than by virtue 
of being removed under paragraph 9) is eligible to be a member of the 
Commission again (whether by re-appointment or otherwise). 10 

(3) Where— 

(a) an elected member resigns office under sub-paragraph (1) or otherwise 
ceases to be a member of the Commission (other than by virtue of being 
removed under paragraph 9); and 

(b) is not replaced by a person such as is mentioned in sub-paragraph (4) 15 
(whether because of the person’s refusal to accept office as a member or 
otherwise),  

 the Scottish Ministers may appoint (in addition to any person appointed under 
paragraph 3) a person to be a member of the Commission. 

(4) The person referred to in sub-paragraph (3)(b) is a person who— 20 

(a) was a candidate in the election by virtue of which the elected member 
mentioned in sub-paragraph (3)(a) held office as a member; 

(b) polled, in that election, fewer votes than the elected member so 
mentioned; and 

(c) by virtue of regulations made under paragraph 7, may hold office as a 25 
member of the Commission. 

 

Elected members: regulations 

7 (1) The Scottish Ministers may, by regulations, make provision for or in 
connection with the election of persons as members of the Commission. 

(2) Without prejudice to the generality of sub-paragraph (1), the regulations may, 30 
in particular, make provision relating to— 

(a) the voting system to be used for such elections; 

(b) the frequency and timing of such elections; 

(c) the conduct of such elections; 

(ca) offences relating to such elections; 35 

(d) the constituencies (including boundaries) in which such elections may be 
held; 
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(e) persons who are eligible to vote in such elections (including by reference 
to the person’s age); 

(f) the appointment of an individual to act as the returning officer for each 
constituency; 

(g) such an individual’s— 5 

(i) functions; 

(ii) fees and expenses; 

(iii) tenure and vacation of office; 

(h) subject to sub-paragraph (3), persons who may, and may not, be 
candidates in elections such as are mentioned in sub-paragraph (1) 10 
(including by reference to the person’s age); 

(i) the number of members of the Commission who may be returned from 
each constituency; 

(j) vacancies amongst elected members, including the circumstances in 
which a person who polled fewer votes in such an election than the 15 
person who polled most votes may hold office as a member of the 
Commission. 

(2A) Regulations under sub-paragraph (1) may not make provision creating an 
offence such as is mentioned in sub-paragraph (2)(ca) that is punishable— 

(a) on conviction on indictment, with imprisonment for a term exceeding 20 
two years; 

(b) on summary conviction, with— 

(i) imprisonment for a term exceeding 12 months; or 

(ii) a fine exceeding level 5 on the standard scale. 

(2B) In the case of an offence which is triable either on indictment or summarily, the 25 
reference in sub-paragraph (2A)(b)(ii) to a fine exceeding level 5 on the 
standard scale is to be construed as a reference to the statutory maximum. 

(3) In making provision such as is mentioned in sub-paragraph (2)(h), the 
regulations must provide that the persons who may be candidates in elections 
such as are mentioned in sub-paragraph (1) may include persons who— 30 

(a) are aged 16 or over; and 

(b) have been nominated by a person eligible to vote in such elections. 

(6) Before making regulations under sub-paragraph (1), the Scottish Ministers 
must consult such persons or bodies as they think appropriate on— 

(a) the constituency boundaries to be used; and 35 

(b) the persons who are eligible to vote, 

in elections such as are mentioned in sub-paragraph (1). 

 

Remuneration, allowances and pensions 

8 (1) The Scottish Ministers must pay to the members of the Commission such 
remuneration and allowances as Ministers may determine. 40 
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(2) The Scottish Ministers may— 

(a) pay (or make arrangements for the payment of); 

(b) make payments towards the provision of; or 

(c) provide and maintain schemes (whether contributory or not) for the 
payment of, 5 

 such pensions, allowances and gratuities to or in respect of such members and 
former members of the Commission as Ministers may determine. 

(3) The reference in sub-paragraph (2) to pensions, allowances and gratuities 
includes pensions, allowances and gratuities paid by way of compensation for 
loss of office. 10 

 

Removal of members 

9 (1) The Scottish Ministers may remove a member of the Commission from office, 
by giving notice in writing to the member, if satisfied that the member— 

(a) is insolvent; 

(b) has been convicted of a criminal offence in relation to which the member 15 
has been sentenced to imprisonment for a period of 3 months or more; 

(c) is incapacitated by physical illness or mental disorder; 

(d) has been absent from meetings of the Commission for a period 
exceeding 6 months without the permission of the convener; 

(e) is otherwise unable or unfit to exercise the functions of a member or is 20 
unsuitable to continue as a member. 

(2) In sub-paragraph (1)(a), a member is insolvent when— 

(a) the member’s estate is sequestrated; 

(b) the member is adjudged bankrupt; 

(c) a voluntary arrangement proposed by the member is approved; 25 

(d) the member enters into a debt arrangement programme under Part 1 of 
the Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17) as 
the debtor; 

(e) the member grants a trust deed for creditors. 

(3) Where— 30 

(a) an elected member is removed from office under sub-paragraph (1); and 

(b) is not replaced by a person such as is mentioned in sub-paragraph (4) 
(whether because of the person’s refusal to accept office as a member or 
otherwise),  

 the Scottish Ministers may appoint (in addition to any person appointed under 35 
paragraph 3) a person to be a member of the Commission. 

(4) The person referred to in sub-paragraph (3)(b) is a person who— 

(a) was a candidate in the election by virtue of which the removed member 
held office as a member; 

1274



Crofting Reform (Scotland) Bill 61 
Schedule 1—The Crofting Commission 
 

(b) polled, in that election, fewer votes than the removed member; and 

(c) by virtue of regulations made under paragraph 7, may hold office as a 
member of the Commission. 

 

Chief executive, staff and employees 

10 (1) The Scottish Ministers must, after consultation with the convener of the 5 
Commission, appoint a chief executive of the Commission on such terms and 
conditions as Ministers may determine. 

(2) The Scottish Ministers may provide the services of such staff to the 
Commission as the Commission consider appropriate. 

 (3) The Commission may appoint such employees as the Commission consider 10 
appropriate. 

 (4) The Scottish Ministers may give directions to the Commission as to the 
appointment of employees under sub-paragraph (3). 

 (5) Such directions may in particular relate to— 

(a) the number of appointments; 15 

(b) the terms and conditions of employment. 

(6) The Commission must comply with any directions given under sub-paragraph 
(4). 

(7) The Commission may, with the approval of the Scottish Ministers— 

(a) pay (or make arrangements for the payment of); 20 

(b) make payments towards the provision of; or 

(c) provide and maintain schemes (whether contributory or not) for the 
payment of, 

 such pensions, allowances and gratuities to or in respect of such of their 
employees, or former employees, as the Commission may determine. 25 

(8) The reference in sub-paragraph (7) to pensions, allowances and gratuities 
includes pensions, allowances and gratuities paid by way of compensation for 
loss of office. 

 

Quorum 

11 (1) The quorum of the Commission is five members. 30 

(2) Where there are three or more elected members, the quorum must include no 
fewer than three such members. 

 

Committees 

12 (1) The Commission must establish— 

(a) an audit committee; and 35 

(b) such other committees as they consider appropriate. 
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(2) The audit committee and any other committee of the Commission must comply 

with any directions given to it by the Commission. 

(3) The Commission may appoint as members of any of their committees persons 
who are not members of the Commission. 

(4) But no committee established under sub-paragraph (1) may consist entirely of 5 
such persons. 

(5) The Commission must pay to a person appointed under sub-paragraph (3) such 
remuneration and allowances as the Scottish Ministers may determine. 

 

Procedure 

13 (1) The Commission may regulate— 10 

(a) their own procedure; and 

(b) the procedure of any of their committees (including any quorum). 

(2) The convener must, if present, chair meetings of the Commission and any of 
their committees. 

(3) If the convener is not available to chair a meeting of the Commission or a 15 
committee, the convener is to appoint another member of the Commission to 
chair the meeting. 

(4) The person chairing a meeting of the Commission or any committee has a 
casting vote. 

(5) The Commission must keep a record of their and their committees’ meetings 20 
and decisions. 

(6) The validity of any proceedings of the Commission or of any of their 
committees is not affected by any vacancy in membership nor by any defect in 
the appointment of a member. 

 

Members’ interests 25 

14 (1) A member of the Commission or any other person who is in any way directly 
or indirectly interested in any matter brought up for consideration at a meeting 
of the Commission or of any committee of the Commission must disclose the 
nature of that interest to the meeting. 

 (2) Such a disclosure must be recorded in the minutes of the meeting. 30 

 (3) A member or other person making such a disclosure must not take part in any 
deliberation or decision of the Commission or of any committee of the 
Commission with respect to the matter to which the disclosure relates. 

 

Delegation of powers 

15 (1) The Commission may authorise— 35 

(a) any of their members; 

(b) any of their committees; 

(c) their chief executive; 
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(d) any person whose services are provided to them by the Scottish 
Ministers;  

(e) any of their employees, 

 to exercise such of the Commission’s functions (and to such extent) as they 
may determine. 5 

(2) Sub-paragraph (1) does not affect the responsibility of the Commission for the 
exercise of their functions. 

 

Local assessors 

16 (1) The Commission may appoint a panel of suitable persons (“assessors”) to act, 
when required to do so by the Commission, as assessors for the purpose of 10 
assisting the Commission in the local execution of their functions under this 
Act. 

(1A) The Commission must, before exercising their power under sub-paragraph (1), 
publish details of— 

(a) the methods to be used for the appointment of assessors; and 15 

(b) the functions to be exercised by assessors. 

(1B) In exercising their power under sub-paragraph (1), the Commission must— 

(a) provide information to crofting communities about— 

(i) the appointment of assessors; and  

(ii) the functions that assessors exercise; and 20 

(b) keep under review— 

(i) the methods to be used for the appointment of assessors; and 

(ii) the functions to be exercised by assessors. 

(2) Assessors must be ordinarily resident in the crofting counties or in an area 
designated under section 3A(1)(b) of this Act. 25 

(3) The Commission may make payments to assessors in respect of any— 

(a) loss of earnings; 

(b) expenses (including travelling and subsistence expenses), 

 necessarily suffered or incurred by them for the purpose of enabling them to 
exercise their functions as such assessors. 30 

 

Location of office 

17 The Commission— 

(a) must have their principal office premises in the crofting counties; 

(b) must not determine where those premises are to be located without that 
location being approved by the Scottish Ministers; and 35 

(c) must comply with any direction as to the location of those premises 
given by Ministers. 
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Finance 

18 (1) The Scottish Ministers may— 

(a) pay grants; 

(b) make loans, 

 to the Commission of such amounts as Ministers may determine. 5 

(2) Any such grant or loan may be paid or, as the case may be, made, on such 
terms and subject to such conditions (including, in the case of a loan, 
conditions as to repayment) as the Scottish Ministers consider appropriate. 

(3) The Scottish Ministers may, from time to time after any grant is paid or loan is 
made, vary the terms and conditions on which it was paid or, as the case may 10 
be, made. 

 

Accounts 

19 (1) The Commission must— 

(a) keep proper accounts and accounting records; 

(b) prepare in respect of each financial year a statement of accounts. 15 

(2) The Commission must send the statement of accounts to the Scottish Ministers 
by such date as Ministers may direct. 

(3) The Commission must comply with any other directions which the Scottish 
Ministers may give them in relation to the matters mentioned in sub-paragraph 
(1). 20 

(4) The Scottish Ministers must, as soon as reasonably practicable after receiving a 
statement of accounts from the Commission— 

(a) send them to the Auditor General for Scotland for auditing; and 

(b) lay the audited statement before the Scottish Parliament. 

(5) The Commission must make their audited statement of accounts available so 25 
that they may be inspected by any person. 

 

Provision of information to Scottish Ministers 

20 The Commission must provide the Scottish Ministers with such information in 
respect of the exercise, or proposed exercise, of the Commission’s functions as 
the Scottish Ministers may, from time to time, require. 30 

 

Transfer of property, rights and liabilities 

21 (1) Where the Scottish Ministers consider it necessary or expedient to do so to 
facilitate the exercise of functions by the Commission, they may transfer to the 
Commission any property, rights and liabilities to which Ministers are entitled 
or subject. 35 
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 (2) Property, rights and liabilities may be so transferred to the Commission 
whether or not they are otherwise capable of being transferred by the Scottish 
Ministers.”. 

 

SCHEDULE 1A 5 
(introduced by section 5A) 

PERSONS RESPONSIBLE FOR APPLICATIONS FOR REGISTRATION 

TABLE 1 

First registration 
 Step Person 

 The making of an application as mentioned in 
section 4(3)(a)  

The crofter making the application 

 
10 

The making of an application as mentioned in 
section 4(3)(b) 

The crofter who is the tenant of the croft at the 
time the application is made 

 

 

The making of an application as mentioned in 
section 4(3)(c) 

The crofter making the application 

 
 
15 

 

The making of an application as mentioned in 
section 4(3)(d)(i) 

Where— 
(a) the application is made by a crofter, 

the crofter; 

(b) the application is made by an 
executor under section 10(4A) of 
that Act, the executor 

 
20 

The making of an application as mentioned in 
section 4(3)(d)(ii) 

The owner-occupier crofter making the 
application 

 

 

 

The giving of a notice as mentioned in section 
4(3)(e) 

The person who gave notice in accordance 
with subsection (2) or (2A) of section 10 of 
the 1993 Act 

 
25 

The giving of a notice as mentioned in section 
4(3)(f) 

The person by whom the tenancy of the croft 
is transferred 

 

 

The making of an application as mentioned in 
section 4(3)(g) 

The landlord making the application 

 

30 

The making of an order as mentioned in section 
4(3)(h) 

The relevant person (within the meaning of 
section 21A(6) of the 1993 Act) who applied 
for the order 

 

 

The making of an application as  mentioned in 
section 4(3)(i) 

The landlord making the application 

 

 
The re-letting of a croft as mentioned in section 
4(3)(ia) 

The person to whom the croft is re-let 

35 

 
The letting of a croft as mentioned in section 
4(3)(ib) 

The person to whom the croft is let 
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 The making of an application as mentioned in 

section 4(3)(j)(i) 
The landlord making the application 

 The making of an application as mentioned in 
section 4(3)(j)(ii) 

The landlord making the application 

5 The making of an application as mentioned in 
section 4(3)(j)(iii) 

The crofter making the application 

 The division of a croft as mentioned in section 
4(3)(k) 

The Commission 

 

10 
The letting of a croft as mentioned in section 
4(3)(l) 

The person to whom the croft is let 

 The making of an application as mentioned in 
section 4(3)(la) 

The owner-occupier crofter making the 
application 

 The preparation of a reorganisation scheme as 
mentioned in section 4(3)(m) 

The Commission 

15 The making of an application as mentioned in 
section 4(3)(n) 

The crofter making the application 

 

TABLE 2 

Registration of registered crofts 

 Step Person 

20 The enlargement of a croft as mentioned in 
section 5(2)(a)  

The crofter who applied for the direction 
enlarging the croft under section 4(3) of the 
1993 Act 

 

 

The exchange of a croft as mentioned in section 
5(2)(b) 

The exchanging crofters jointly 

 

25 

 

The assignation of a croft as mentioned in 
section 5(2)(c) 

The person to whom the croft is assigned 

 

 

 
30 

The division of a croft as mentioned in section 
5(2)(d)(i) 

Where— 
(a) the application for division was made 

by a crofter, the crofter; 

(b) that application was made by an 
executor under section 10(4A) of that 
Act, the executor 

 

 

The division of a croft as mentioned in section 
5(2)(d)(ii) 

The owner-occupier crofter who applied for  
the division 

 
35 

The giving of a notice as mentioned in section 
5(2)(e) 

The person who gave notice in accordance 
with subsection (2) or (2A) of section 10 of 
the 1993 Act 
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The transfer of a crofter’s interest in a lease of a 
croft as mentioned in section 5(2)(f) 

The executor who gave notice under section 
11(2) of that Act 

 

 

The giving of authorisation as mentioned in 
section 5(2)(g) 

The landlord who applied for that 
authorisation 

5 

 

The granting of an extension of the period for 
which resumption of a croft is authorised as 
mentioned in section 5(2)(h) 

The landlord who applied under section 
20(1C) of that Act for that extension 

 

 

The making of a determination as mentioned in 
section 5(2)(i) 

The landlord who applied for that 
determination 

10 The making of an order as mentioned in section 
5(2)(j) 

The person who applied for that order 

 

 

The letting of the croft as mentioned in section 
5(2)(k)(i) 

The landlord who applied for approval to the 
letting 

 

15 
The re-letting of the croft as mentioned in 
section 5(2)(k)(ii) 

The landlord whose proposals for re-letting 
were approved under section 23(5ZA) of that 
Act 

 

 

The letting of the croft as mentioned in section 
5(2)(k)(iii) 

The person to whom the croft is let 

 
20 

The letting of the croft as mentioned in section 
5(2)(k)(iv) 

The person to whom the croft is let 

 

 

The making of a direction as mentioned in 
section 5(2)(l) 

The landlord who applied for the direction 

 

 

The division of a croft as mentioned in section 
5(2)(m) 

The Commission 

25 The letting of a croft as mentioned in section 
5(2)(n) 

The person to whom the croft is let 

 The preparation of a reorganisation scheme as 
mentioned in section 5(2)(o) 

The Commission 

 
30 

The apportionment of a part of a common 
grazing as mentioned in section 5(2)(p) 

The crofter who applied for the apportionment 

 The bringing to an end of an apportionment as 
mentioned in section 5(2)(q) 

The person who applied under section 52(12) 
of that Act 
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SCHEDULE 1B 

(introduced by section 19E) 

APPLICATION OF ACT TO COMMON GRAZINGS 

1  Section 7 applies to an application for registration forwarded under subsection (4) of 
section 19C or submitted under subsection (9) of that section as it applies to an 5 
application for registration mentioned in section 7, with the following modifications— 

(a) in subsection (1), for “section 6(4)(b)” substitute “subsection (4) of 19C or 
submitted under subsection (9) of that section”; 

(b) for “croft”, in each place where it appears in subsections (2), (2A) and (4), 
substitute “common grazing”; 10 

(c) in subsection (2A), for “common grazing”, in each place where it appears, 
substitute “croft”. 

2  Section 8 applies to registration relating to a common grazing as it applies to registration 
relating to a croft, with the following modifications— 

(a) for “croft”, in each place where it appears in subsections (1), (2) and (4), 15 
substitute “common grazing”; 

(b) in subsection (2A), for “the crofter of the croft” substitute “any grazings 
committee, or grazings constable, appointed in respect of the common grazing”; 

(c) subsection (3) is omitted. 

3  Section 9 applies to a first registration of a common grazing as it applies to a first 20 
registration of a croft, with the following modifications— 

(a) for “croft”, where it appears in each of subsections (1) and (2), substitute 
“common grazing”; 

(b) subsections (3) to (3E) are omitted. 

4  Section 10 applies to a common grazing as it applies to a croft, with the following 25 
modifications— 

(a) for “croft”, in each place where it appears in subsections (1), (2)(a), (2A), (2B) 
and (5), substitute “common grazing”; 

(b) for paragraph (b) of subsection (2) substitute— 

“(b) the name and address of the owner of the common grazing; 30 

(ba) details of any croft of which a right in the common grazing forms part 
(including, where the croft is registered, a reference to the registration 
schedule of the croft); 

(bb) in relation to a croft such as is mentioned in paragraph (ba) which is 
unregistered, the name and designation of, as the case may be— 35 

(i) any tenant of the croft; 

(ii) any owner-occupier crofter of the croft; 

(bc) the name and designation of any other person who holds a right in the 
common grazing;”; 

(c) in subsection (2B), for “common grazing”, in each place where it appears, 40 
substitute “croft”. 
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5  Section 11 applies to a certificate of registration relating to a common grazing received 

under section 8(2) as it applies to a certificate of registration relating to a croft received 
under section 8(2) or, as the case may be, a copy of such a certificate received under 
section 8(3), with the following modifications— 

(a) in subsection (3)— 5 

(i) for “croft”, where it appears in each of paragraphs (a) and (b), substitute 
“common grazing”; 

(ii) paragraphs (c) and (d) are omitted; 

(iii) after paragraph (d) insert— 

“(da) the grazings committee or grazings constable (or, where there is no such 10 
committee or constable, any person of whom the Commission are aware 
who holds a right in the common grazing);”; 

(iv) for “croft”, where it appears in each of paragraphs (e), (f) and (h), 
substitute “land”; 

(v) in paragraph (g) for “of any adjacent croft” substitute “, or any other tenant, 15 
of any adjacent land”; 

(vi) paragraph (i) is omitted; 

(vii) in paragraph (j), the words “(not being land which is an adjacent croft)” are 
omitted; 

(b) in subsection (4)— 20 

(i) for “croft”, where it appears in each of paragraphs (a) and (b), substitute 
“common grazing”; 

(ii) in paragraph (c), for “10(2)(b)” substitute “paragraphs (b), (bb) and (bc) of 
section 10(2) (as it applies to common grazings)”; 

(iii) after paragraph (c), insert— 25 

“(ca) the details of any crofts entered in the registration schedule in 
accordance with paragraph (ba) of section 10(2) (as it applies to common 
grazings);”; 

(c) for “croft”, in each place where it appears in subsection (6), substitute “common 
grazing”. 30 

6  Section 11A applies to a notice required to be affixed under section 11(6)(b) to a 
common grazing as it applies to such a notice relating to a croft, with the modification 
that for “croft”, in each place where it appears in subsections (2) and (3)(a), there is 
substituted “common grazing”. 

7  Section 12 applies to registration of a common grazing (other than a new common 35 
grazing) as it applies to registration of a croft, with the modification that for “croft”, 
where it appears in each of subsections (2)(a) and (b), (2A), (2B) and (6), there is 
substituted “common grazing”. 

8  Section 12A applies to a resumed common grazing as it applies to a resumed croft, with 
the following modifications— 40 

(a) for “croft”, in each place where it appears in subsections (1)(a), (2) and (4), 
substitute “common grazing”; 

(b) subsections (1)(b) and (3) are omitted. 
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9  Section 14 applies to rectifications relating to common grazings as it applies to 

rectifications relating to other matters, with the modification that in subsection (1B) for 
“6(4)(b)” there is substituted “19C(4)”. 

10  Section 14A applies to a rectification of the register relating to a common grazing as it 
applies to such rectifications relating to other matters, with the following 5 
modifications— 

(a) in subsection (1), for “croft” substitute “common grazing”; 

(b) subsection (4) is omitted. 

11  Section 15 applies to an entitlement to indemnity relating to a common grazing as it 
applies to an entitlement to indemnity relating to other matters, with the modification 10 
that in subsection (3B) for “6(4)(b)” there is substituted “19C(4)”. 

12  Section 16 applies to the making of rules and orders in relation to common grazings as it 
applies to the making of rules and orders in relation to other matters, with the 
modification that in subsection (1)(d), for “crofts” there is substituted “common 
grazings”. 15 

13  Section 17 applies to an act or omission of the Keeper relating to a common grazing as it 
applies to an act or omission of the Keeper relating to any other matter. 

14 Section 17A applies to an amendment to the registration schedule of a common grazing, 
or to an amendment to the register relating to a common grazing, as it applies to an 
amendment to the registration schedule of a croft, or as the case may be, to an 20 
amendment to the register relating to a croft with the following modifications— 

(a) in subsection (1)— 

(i) for “croft or owner-occupied croft” substitute “common grazing”; 

(ii) for “5(1)” substitute “19B(1)”; 

(b) in subsection (2), for “the crofter, or as the case may be owner-occupier crofter, of 25 
the croft” substitute “the owner of the common grazing and to any grazings 
committee, or grazings constable, of the common grazing”; 

(c) subsection (3) is omitted; 

(d) in subsection (4)— 

(i) “26K(7)” is omitted;  30 

(ii) in paragraph (a), for “croft” substitute “common grazing”. 

 

SCHEDULE 2 
(introduced by section 35) 

MINOR AND CONSEQUENTIAL MODIFICATIONS 

 
Small Landholders (Scotland) Act 1911 35 

1 (1) The Small Landholders (Scotland) Act 1911 (c.49) is amended as follows. 

(2) In section 10 (additional statutory conditions), after subsection (2) insert— 
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“(2A) Where the holding of a new holder as mentioned in the further proviso to 
subsection (2) is situated in an area designated by order under section 3A(1)(b) 
of the Crofters (Scotland) Act 1993 (c.44) (new crofts), the reference to the 
Board in that subsection is to be construed as a reference to the Crofting 
Commission.”. 5 

(3) In section 16 (amendment of law as to enlargement of holdings)— 

(a) in the proviso to subsection (1)— 

(i) after “Board”, where it first occurs, insert “(or, in the case of applications 
mentioned in subsection (1A), the Crofting Commission)”; and 

(ii) after “Board”, where it second occurs, insert “(or, as the case may be, the 10 
Crofting Commission)”; and 

(b) after that subsection, insert— 

“(1A) The applications referred to in subsection (1) which are to be made to the 
Crofting Commission are those for enlargement of holdings situated in an area 
designated by order under section 3A(1)(b) of the Crofters (Scotland) Act 1993 15 
(c.44) (new crofts).”. 

(4) In section 17 (amendment of law as to vacant holdings)— 

(a) the existing provision becomes subsection (1) of that section; and  

(b) after that subsection add— 

“(2) In the application of subsection (1) to holdings situated in an area designated 20 
by order under section 3A(1)(b) of the Crofters (Scotland) Act 1993 (c.44) 
(new crofts), references to the Board are to be construed as references to the 
Crofting Commission.”. 

(5) In section 32 (provisions as to statutory small tenants)— 

(a) in subsection (3), after “Board” insert “or, in the case of a holding mentioned in 25 
subsection (3A), the Crofting Commission”; 

(b) after that subsection, insert— 

“(3A) The holding referred to in subsection (3) is a holding situated in an area 
designated by order under section 3A(1)(b) of the Crofters (Scotland) Act 1993 
(c.44) (new crofts).”; and 30 

(c) after subsection (12), insert— 

“(12A) In the application of subsection (12) to landlords and tenants of holdings 
situated as mentioned in subsection (3A), the reference to the Board is to be 
construed as a reference to the Crofting Commission.”. 

 
Succession (Scotland) Act 1964 35 

2 (1) The Succession (Scotland) Act 1964 (c.41) is amended as follows. 

(2) In section 16 (provisions relating to leases)— 

(a) in subsection (2A)— 

(i) paragraph (a) and the word “and” immediately following it are repealed; 
and 40 
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(ii) in paragraph (b), for the words from “other” to “subsection)”, substitute 

“lease (other than the lease of a croft within the meaning of section 3(1) of 
the Crofters (Scotland) Act 1993 (c.44))”; 

(b) in subsection (3)(b)— 

(i) at the beginning insert “subject to subsection (3A)”; and 5 

(ii) sub-paragraph (ib) is repealed; and 

(c) after subsection (3) insert— 

“(3A) In the case of an interest in an agricultural lease which is a lease of a croft 
within the meaning of section 3(1) of the Crofters (Scotland) Act 1993 (c.44), 
the period for the purposes of subsection (3)(b) is 24 months.”. 10 

(3) Section 16A (application of section 58A of the 1993 Act to applications for consent 
under section 16(2A)) is repealed. 

 
Crofters (Scotland) Act 1993 

3 (1) The 1993 Act is amended as follows. 

(2) In section 1 (constitution and general functions of the Crofters Commission), 15 
subsections (4) and (5) are repealed. 

(3) In section 2 (particular powers and duties of the Commission), the following are 
repealed— 

(a) in subsection (1)— 

(i) the word “developing”; and 20 

(ii) in paragraph (a), the words from “, the improvement” to the end; and 

(b) subsections (2) and (4). 

(4) In section 3A (new crofts), paragraph (a) of subsection (12) is repealed. 

(5) In section 4A (exchange of crofts)— 

(a) after subsection (2), insert— 25 

“(2A) Where consent is applied for under subsection (1) in relation to an unregistered 
croft (or any part of such a croft), the Commission— 

(a) may not grant that consent unless an application for first registration of 
the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for consent was made; 30 

(b) need not, during that 6 month period, consider the application for 
consent until an application for first registration of the croft is submitted. 

(2B) In relation to a registered croft, or any part of such a croft, (other than a first 
registered croft)— 

(a) any consent of the Commission to the exchange of the croft expires at 35 
the end of the period of 3 months beginning with the date on which such 
consent was given unless an application for registration of the exchange 
of the croft is submitted by virtue of section 5 of the 2010 Act before the 
expiry of that period; 

(b) the exchange takes effect on the date of registration.”; and 40 
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(b) subsection (3) is repealed. 

(5A) In section 5 (the statutory conditions), subsections (1A), (2A), (2B) and (7) to (10) are 
repealed. 

(6) In section 5A (complaint of breach of statutory conditions), in subsection (2)(a)(ii), for 
“section 5B” substitute “section 26B”. 5 

(7) In section 8 (assignation of croft)— 

(a) after subsection (1) insert— 

“(1A) Where a crofter applies for consent to assign a croft by virtue of subsection (1), 
the crofter must— 

(a) notify the Commission as to where the proposed assignee would intend, 10 
following any such assignation, ordinarily to reside; and 

(b) provide the Commission with any other information it requests in 
connection with the application. 

(1B) Where consent is applied for under subsection (1) in relation to an unregistered 
croft, the Commission— 15 

(a) may not grant that consent unless an application for first registration of 
the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for consent was made; 

(b) need not, during that 6 month period, consider the application for 
consent until an application for first registration of the croft is 20 
submitted.”; 

(b) subsection (2) is repealed; 

(c) in subsection (6), at the beginning, insert “In relation to an unregistered croft or a 
first registered croft,”; and 

(d) after that subsection insert— 25 

“(6A) In relation to a registered croft (other than a first registered croft)— 

(a) any consent of the Commission given under this section to an assignation 
expires at the end of the period of 3 months beginning with the date on 
which such consent was given unless an application for registration of 
the assignation is submitted by virtue of section 5 of the 2010 Act before 30 
the expiry of that period; 

(b) the assignation takes effect on the date of registration.”. 

(8) In section 9 (division of croft)— 

(a) after subsection (1) insert— 

“(1A) Where consent is applied for under subsection (1) in relation to an unregistered 35 
croft, the Commission— 

(a) may not grant that consent unless an application for first registration of 
the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for consent was made; 

(b) need not, during that 6 month period, consider the application for 40 
consent until an application for first registration of the croft is 
submitted.”; 
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(b) subsection (2) is repealed; and 

(c) for subsection (3), substitute— 

“(3) In relation to a registered croft (other than a first registered croft)— 

(a) any consent of the Commission given under this section to a division of 
the croft expires at the end of the period of 3 months beginning with the 5 
date on which such consent was given unless an application for 
registration of the division is submitted by virtue of section 5 of the 2010 
Act before the expiry of that period; 

(b) the division takes effect on the date of registration. 

(3A) The Keeper must make up and maintain a registration schedule in accordance 10 
with section 10 of the 2010 Act in respect of a new croft created by a division 
under this section.”. 

(10) In section 11 (intestacy)— 

(a) in subsection (1)— 

(i) for “furnish” substitute “give notice of the transfer containing”; and 15 

(ii) for “the landlord shall notify the Commission accordingly” substitute “at 
the same time as giving the notice the executor must send a copy of the 
notice to the Commission”; 

(b) after that subsection insert— 

“(1A) A transfer such as is mentioned in subsection (1) takes effect in relation to an 20 
application for registration of— 

(a) the giving of notice under that subsection by virtue of section 4 of the 
2010 Act; or 

(b) the transfer by virtue of section 5 of that Act, 

 on the date of registration.”; 25 

(c) in subsection (2)— 

(i) for “12” substitute “24”; and 

(ii) for “furnished to the landlord particulars of any transferee” substitute 
“given the landlord any notice”; 

(d) in subsection (3)— 30 

(i) in paragraph (c), for “10(2)” substitute “10”; and 

(ii) paragraph (d) is repealed; and 

(e) in subsection (4)— 

(i) for “12” substitute “24”; and 

(ii) for “furnished to the landlord particulars of any transferee” substitute 35 
“given the landlord any notice”. 

(10A) In section 20 (resumption of croft or part of croft by landlord)— 

(a) after subsection (1) insert— 

“(1ZA) Where an application is made under subsection (1) to resume an unregistered 
croft (or any part of such a croft), the Land Court— 40 
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(a) may not authorise the resumption unless an application for first 
registration of the croft is submitted before the expiry of the period of 6 
months beginning with the date on which the application to resume the 
croft was made; 

(b) need not, during that 6 month period, consider the application to resume 5 
the croft until an application for first registration of the croft is 
submitted. 

(1ZB) In relation to a registered croft, or part of such a croft, (other than a first 
registered croft)— 

(a) any authorisation under subsection (1) expires at the end of the period of 10 
3 months beginning with the date on which such authorisation was given 
unless an application for registration of the giving of that authorisation is 
submitted by virtue of section 5 of the 2010 Act before the expiry of that 
period; 

(b) the resumption takes effect on the date of registration. 15 

(1ZC) In its application to a registered common grazing, subsection (1ZB) is to be 
construed as if the reference in paragraph (a) to section 5 of the 2010 Act were 
a reference to section 19B of that Act.”; 

(b) after subsection (1C), insert— 

“(1CA) In relation to a registered croft, or part of such a croft— 20 

(a) the granting of any extension under subsection (1C) expires at the end of 
the period of 3 months beginning with the date on which the extension 
was granted unless an application for registration of the granting of the 
extension is submitted by virtue of section 5 of the 2010 Act before the 
expiry of that period; 25 

(b) the extension takes effect on the date of registration. 

(1CB) In its application to an extension relating to a registered common grazing, 
subsection (1CA) is to be construed as if the reference in paragraph (a) to 
section 5 of the 2010 Act were a reference to section 19B of that Act.”; 

(c) in subsection (1F), for the words “(1B) to (1D)” substitute “(1B), (1C) and (1D)”; 30 

(d) after subsection (1F) add— 

“(1G) In relation to a registered croft, or part of such a croft— 

(a) any determination under subsection (1F) expires at the end of the period 
of 3 months beginning with the date on which the determination was 
made unless an application for registration of the making of the 35 
determination is submitted by virtue of section 5 of the 2010 Act before 
the expiry of that period; 

(b) the conversion of the temporary resumption into an ordinary resumption 
takes effect on the date of registration. 

(1H) In its application to a determination relating to a registered common grazing, 40 
subsection (1G) is to be construed as if the reference in paragraph (a) to section 
5 of the 2010 Act were a reference to section 19B of that Act.”. 

(10B) In section 21A (reversion of resumed land)— 

(a) after subsection (1) insert— 
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“(1A) In relation to land which, before being resumed as mentioned in subsection (1), 

was an unregistered croft (or part of such a croft), an order under that 
subsection does not take effect until the croft is registered by virtue of section 4 
of the 2010 Act. 

(1B) In relation to land which, before being resumed as mentioned in subsection (1), 5 
was a registered croft (or part of such a croft)— 

(a) an order under that subsection expires at the end of the period of 3 
months beginning with the date on which the order was made unless an 
application for registration of the making of the order is submitted by 
virtue of section 5 of the 2010 Act before the expiry of that period; 10 

(b) the order takes effect on the date of registration. 

(1C) In its application to a registered common grazing, subsection (1B) is to 
construed as if the reference in paragraph (a) to section 5 of the 2010 Act were 
a reference to section 19B of that Act.”; and 

(b) subsection (3) is repealed. 15 

(11) Section 22 (absentee crofters) is repealed. 

(12) In section 23 (vacant crofts)— 

(za) after subsection (3) insert— 

“(3ZA) Where approval is applied for under subsection (3) in relation to an 
unregistered croft (or any part of such a croft), the Commission— 20 

(a) may not grant that approval unless an application for first registration of 
the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for approval was made; 

(b) need not, during that 6 month period, consider the application for 
approval until an application for first registration of the croft is 25 
submitted. 

(3ZB) In relation to a registered croft, or any part of such a croft, (other than a first 
registered croft)— 

(a) any approval under subsection (3) expires at the end of the period of 3 
months beginning with the date on which such approval was granted 30 
unless an application for registration of the letting of the croft (or part of 
the croft) is made by virtue of section 5 of the 2010 Act before the expiry 
of that period; 

(b) the letting of the croft (or part of the croft) takes effect on the date of 
registration.”; 35 

(a) subsection (3A) is repealed; 

(b) in subsection (4)— 

(zi) after “above” insert “, subsection (5ZD) or subsection (5D),”; 

(i) for “subsection (3) of section 22” substitute “subsections (5) and (6) of 
section 26H”; 40 

(ii) for “it applies” substitute “they apply”; and 

(iii) for “that subsection” substitute “subsection (5) of that section”; 

1290



Crofting Reform (Scotland) Bill 77 
Schedule 2—Minor and consequential modifications 
 

(ba) after subsection (5ZC) (inserted by section 28 of this Act) insert— 

“(5ZD) Any re-letting of an unregistered croft in accordance with proposals submitted 
under subsection (5) is null and void unless an application for first registration 
of the croft is submitted before the expiry of the period of 3 months beginning 
with the date of the re-letting. 5 

(5ZE) In relation to a registered croft— 

(a) any approval under subsection (5ZB) of proposals to re-let the croft 
under subsection (5) expires at the end of the period of 3 months 
beginning with the date on which such approval was given unless an 
application for registration of the re-letting of the croft is submitted by 10 
virtue of section 5 of the 2010 Act before the expiry of that period; 

(b) the re-letting of the croft takes effect on the date of registration.”; 

(bb) after subsection (5C) insert— 

“(5D) Any letting of an unregistered croft pursuant to a determination under 
subsection (5C) is null and void unless an application for first registration of 15 
the croft is submitted before the expiry of the period of 3 months beginning 
with the date of the letting. 

(5E) In relation to a registered croft— 

(a) any determination under subsection (5C) to let the croft to an applicant 
is, at the end of the period of 3 months beginning with the date on which 20 
the determination was made, to be treated as if it had not been made 
unless an application for registration of the re-letting of the croft is 
submitted by virtue of section 5 of the 2010 Act before the expiry of that 
period; 

(b) the letting of the croft takes effect on the date of registration.”; 25 

(bc) in subsection (6), for “one month” substitute “28 days”; 

(bd) in subsection (10), for the words “by the tenant of the croft.” substitute “by— 

(a) the tenant of the croft; 

(b) the owner-occupier crofter of the croft; 

(c) the subtenant of a sublet to which section 27 applies; or 30 

(d) the tenant of a let to which section 29A applies.”; 

(c) in subsection (12), at the beginning insert “Subject to subsection (12A),”; and 

(d) after that subsection insert— 

“(12A) Where the owner-occupier is an owner-occupier crofter, this section and 
section 24 have effect as if— 35 

(a) the owner-occupier crofter were required under subsection (1) of this 
section, within one month of becoming such an owner-occupier crofter, 
to give notice to the Commission of that fact; and 

(b) the reference to a landlord in subsection (2), and any reference to a 
landlord in section 24, included a reference to an owner-occupier 40 
crofter.”. 

(13) In section 24 (decrofting where croft vacant for 6 months)— 
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(a) in subsection (2), for “section 22(1)” substitute “section 26H(1)”; 

(b) after that subsection insert— 

“(2ZA) But the Commission may not make a direction in accordance with subsection 
(2) in relation to an unregistered croft— 

(a) unless an application for first registration of the croft is submitted before 5 
the expiry of the period of 6 months beginning with the date on which 
notice under that subsection is given; and 

(b) until such an application is submitted.”; 

(c) after subsection (3A) (inserted by section 29 of this Act) insert— 

“(3B) Where a direction is applied for under subsection (3) in relation to an 10 
unregistered croft, the Commission— 

(a) may not make such a direction unless an application for first registration 
of the croft is submitted before the expiry of the period of 6 months 
beginning with the date on which the application for the direction is 
made; 15 

(b) need not, during that 6 month period, consider the application for the 
direction until an application for first registration of the croft is 
submitted. 

(3C) In relation to a registered croft (other than a first registered croft)— 

(a) a direction under subsection (2) or (3) (other than one under subsection 20 
(3) given by virtue of section 25(4) of this Act) expires at the end of the 
period of 3 months beginning with the date on which the direction was 
made unless an application for registration of the making of the direction 
is submitted by virtue of section 5 of the 2010 Act before the expiry of 
that period; 25 

(b) the direction takes effect on the date of registration.”. 

(13A) In section 25 (provisions supplementary to section 24(3))— 

(a) in subsection (4), at the beginning insert “Subject to subsections (4ZB) and 
(4ZD),”; 

(b) after that subsection insert— 30 

“(4ZA) Where a direction is applied for under subsection (4) in relation to an 
unregistered croft— 

(a) the Commission may not make such a direction unless an application for 
first registration of the croft is submitted before the expiry of the period 
of 6 months beginning with the date on which the application for the 35 
direction is made; 

(b) the Commission need not, during that 6 month period, consider the 
application for the direction until an application for first registration of 
the croft is submitted. 

(4ZB) Where a direction under section 24(3) is made by virtue of an application under 40 
subsection (4) in relation to a first registered croft— 
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(a) the crofter who applied for the direction must, within 3 months of 
acquiring land or a site as mentioned in that subsection, notify the 
Commission of the acquisition; 

(b) the direction— 

(i) does not have effect unless the conditions in subsection (4) are 5 
satisfied; 

(ii) takes effect on the giving of notification of the direction under 
section 9(3E)(c) of the 2010 Act. 

(4ZC) Subsection (4ZD) applies to a direction under section 24(3) which is made— 

(a) by virtue of an application under subsection (4); and  10 

(b) in relation to a registered croft (other than a first registered croft). 

(4ZD) The direction— 

(a) does not have effect unless— 

(i) the conditions mentioned in subsection (4) are satisfied; and 

(ii) an application for registration of the making of the direction is 15 
made by virtue of section 5 of the 2010 Act before the expiry of 
the period of 5 years mentioned in that subsection; 

(b) takes effect, if those conditions and the condition mentioned in 
paragraph (a)(ii) are satisfied on or before the date of registration, on the 
date of registration.”. 20 

(14) In section 26 (removal of crofter)— 

(a) in subsection (1)— 

(i) the word “or” immediately preceding paragraph (b) is repealed; and 

(ii) after that paragraph insert “, or 

(c) a crofter has breached any duty mentioned in section 5AA, 5B or 5C,”;  25 

(aa) after that subsection insert— 

“(1A) For the purposes of paragraph (c) of subsection (1)— 

(a) where a crofter has sublet the croft by virtue of a lease to which section 
27 applies, the crofter is deemed to comply with the duties mentioned in 
that paragraph (other than the duty not to misuse the croft) if the crofter’s 30 
subtenant complies with the duties; 

(b) where the Commission have granted consent under section 21B, the 
crofter is deemed to comply with the duty mentioned in section 5AA.”; 
and 

(b) in subsection (3), for “5B” substitute “26H”. 35 

(15) In section 27 (subletting by crofters), subsection (3) is repealed. 

(15A) In section 30 (compensation to crofter for improvements)— 

(a) in subsection (6A)(a), for “paragraph 3(b) of Schedule 2 to” substitute “section 
5C(2)(a)(ii) of”; and  

(b) in subsection (6B), for “5(7)(a)” substitute “5C(4)(a)”. 40 
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(15B) In section 31(1)(a) (permanent improvements made on crofts for purposes of subsidiary 

or auxiliary occupations), for “paragraph 3 of Schedule 2 to” substitute “section 
5C(2)(a)(ii) of”. 

(15C) In section 38 (reorganisation schemes), in subsection (10), after paragraph (c) insert— 

“(ca) each owner-occupier crofter whose croft is situated in the township;”. 5 

(15D) In section 38A (appeal to Land Court: special provision as respects reorganisation 
schemes), in subsection (1), after “the landlord of any such croft or” insert “any owner-
occupier crofter whose croft is situated in the township or”. 

(15E) In section 39 (putting into effect of reorganisation schemes)— 

(a) in subsection (1A), at the beginning insert “Subject to subsection (2A),”; 10 

(b) in subsection (2), at the beginning insert “Subject to subsection (2B),”; 

(c) after subsection (2), insert— 

“(2A) Before putting into effect a reorganisation scheme which contains provision— 

(a) forming a croft; 

(b) making any change to, or in relation to, a croft, 15 

 the Commission must submit, in accordance with Part 2 of the 2010 Act, an 
application for registration of the croft so formed, the croft affected by the 
change or, as the case may be, the change to the croft. 

(2B) The date appointed under subsection (2) for the putting into effect of any 
provision of a reorganisation scheme in respect of which an application for 20 
registration under subsection (2A) is made is to be the date of registration.”. 

(16) In section 40 (obtaining of information by Commission), after subsection (1) insert— 

“(1A) The information mentioned in subsection (1) above includes the age and date 
of birth of the owner or occupier of the holding or such other person or class of 
person as may be specified in the notice.”. 25 

(17) In section 41(2) (information to be entered in Register of Crofts)— 

(a) in paragraph (b), after “name” insert “, age and date of birth”; and 

(b) in paragraph (cd)(ii), for “section 22(1)” substitute “section 26H(1)”. 

(17A) In section 45(1) (former crofters and cottars who have acquired site of the dwelling-
house)— 30 

(a) after paragraph (c) insert— 

“(ca) an owner-occupier crofter;”; and 

(b) the words “for a period of 7 years from the date of acquisition from the landlord” 
are repealed. 

(17B) In section 46 (owner-occupiers of like economic status as crofters and other persons)— 35 

(a) in subsection (1), after “gas supplies” insert “for owner-occupier crofters and”; 

(b) in subsection (4)— 

(i) for paragraph (a) substitute— 

“(a) for owner-occupier crofters; and”; 

(ii) after paragraph (d) insert “; 40 

1294



Crofting Reform (Scotland) Bill 81 
Schedule 2—Minor and consequential modifications 
 

(e) for tenants of crofts or parts of crofts occupying under short leases 
granted as mentioned in section 29A,”; and 

(c) in the words following paragraph (e) of that subsection (as inserted by sub-sub-
paragraph (b)(ii))— 

(i) after “such” where it first occurs insert “owner-occupied crofts and”; 5 

(ii) for “occupiers of crofts who are also the owners thereof,” substitute 
“owner-occupier crofters,”; and 

(iii) for “and to subtenants of crofts or parts of crofts” substitute “, to subtenants 
of crofts or parts of crofts and to tenants of crofts or parts of crofts 
occupying under such short leases”. 10 

(17C) In section 46A(1) (regulations concerning loans), after paragraph (b) insert— 

“(ba) owner-occupier crofters;”. 

(17D) In section 48(3) (liability of crofters to meet expenditure incurred by grazings 
committees)— 

(a) after “29(2)” insert “ or 29A(4C)”; 15 

(b) after “sublet” insert “or, as the case may be, let”; 

(c) after “subtenant” insert “or tenant”; and 

(d) after “subtenancy” insert “or tenancy”. 

(18) In section 50B (use of common grazing for other purposes), the following are 
repealed— 20 

(a) in subsection (6), the words “, in such manner as the Commission may require,”; 
and 

(b) subsections (7) to (15). 

(18A) In section 52 (miscellaneous provisions as to common grazings, etc.)— 

(a) after subsection (1E) insert— 25 

“(1EA) Where the Commission make a determination under subsection (1E) that all or 
part of a person’s share in a registered common grazing is terminated— 

(a) the Commission must, as soon as reasonably practicable after making the 
determination, submit an application for registration of the termination 
by virtue of section 19B of the 2010 Act; 30 

(b) the termination takes effect on the date of registration. 

(1EB) Any apportionment of all or part of a person’s share in a registered common 
grazing under subsection (1E) above takes effect, as respects an application for 
registration of the apportionment by virtue of section 19B of the 2010 Act, on 
the date of registration.”; 35 

(b) after subsection (3) insert— 

“(3A) In relation to a registered common grazing— 

(a) any apportionment of the common grazing under subsection (3) expires 
at the end of the period of 3 months beginning with the date on which the 
common grazing was so apportioned unless an application for 40 
registration of the apportionment is submitted by virtue of section 19B of 
the 2010 Act before the expiry of that period; 
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(b) the apportionment takes effect on the date of registration.”; 

(c) after subsection (5) insert— 

“(5A) Where an application is made under subsection (4) by the crofter of an 
unregistered croft, the Commission— 

(a) may not apportion a part of the common grazing unless an application 5 
for first registration of the croft is submitted before the expiry of the 
period of 6 months beginning with the date on which the application to 
apportion a part of the common grazing was made; 

(b) need not, during that 6 month period, consider the application to 
apportion a part of the common grazing until an application for first 10 
registration of the croft is submitted. 

(5B) Where an application under subsection (4) by the crofter of a registered croft 
(other than a first registered croft) is granted— 

(a) the apportionment of a part of the common grazing expires at the end of 
the period of 3 months beginning with the date on which the part was so 15 
apportioned unless an application for registration of the apportionment is 
submitted by virtue of section 5 of the 2010 Act before the expiry of that 
period; 

(b) the apportionment takes effect on the date of registration. 

(5C) In relation to a registered common grazing— 20 

(a) any apportionment of a part of the common grazing under subsection (4) 
expires at the end of the period of 3 months beginning with the date on 
which the part was so apportioned unless an application for registration 
of the apportionment is submitted by virtue of section 19B of the 2010 
Act before the expiry of that period; 25 

(b) the apportionment of the part takes effect on the date of registration. 

(5D) But subsection (5C) does not apply to an apportionment which takes effect by 
virtue of subsection (5B).”; 

(d) after subsection (7) insert— 

“(7A) Any transfer by a person who holds a right in a registered common grazing of 30 
that right to another person takes effect, as respects an application for 
registration of the transfer by virtue of section 19B of the 2010 Act, on the date 
of registration.”; 

(e) after subsection (8) insert— 

“(8A) Subsection (5C) applies to an apportionment under subsection (8) of registered 35 
lands held runrig as it applies to an apportionment under subsection (4) of a 
part of a registered common grazing, with the modification that the reference to 
section 19B is to be construed as a reference to section 19I. 

(f) after subsection (11) insert— 

“(11A) In relation to a registered common grazing— 40 
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(a) any extension under subsection (11) of the period for which a part of a 
registered common grazing is apportioned ceases to have effect at the 
end of the period of 3 months beginning with the date on which the 
period was so extended unless an application for registration of the 
extension is submitted by virtue of section 19B of the 2010 Act before 5 
the expiry of that 3 month period; 

(b) the extension takes effect on the date of registration. 

(11B) Subsection (11A) applies to registered land held runrig as it applies to a 
registered common grazing, with the modification that the reference to section 
19B is to be construed as a reference to section 19I.”; 10 

(g) after subsection (12) insert— 

“(12A) Subsection (12B) applies to an application by the crofter of a registered croft 
(other than a first registered croft) made under subsection (12) to bring to an 
end an apportionment made in pursuance of subsection (4). 

(12B) Where the application is granted— 15 

(a) the granting of the application expires at the end of the period of 3 
months beginning with the date of the granting unless an application for 
registration of the bringing to an end of the apportionment is submitted 
by virtue of section 5 of the 2010 Act before the expiry of that period; 

(b) the bringing to an end of the apportionment takes effect on the date of 20 
registration. 

(12C) Where it is determined under subsection (12)(b)(iii) that an apportionment of a 
registered common grazing is to come to an end, the apportionment comes to 
an end, as respects an application for registration of the bringing of it to an end 
by virtue of section 19B of the 2010 Act, on the date of registration. 25 

(12D) But subsection (12C) does not apply to an apportionment the bringing to an 
end of which takes effect by virtue of subsection (12B).”; 

(h) after subsection (14) insert— 

“(14A) Any determination under subsection (14) takes effect, as respects an 
application for registration of the making of the determination by virtue of 30 
section 19B of the 2010 Act, on the date of registration.”; 

(i) in subsection (15), for “(14)” substitute “(14A)”. 

(19) In section 52A (appeals)— 

(za) after subsection (4) insert— 

“(4A) The Court may, if it considers it appropriate in consequence of any decision on 35 
an appeal under subsection (1), order the Keeper to rectify the Crofting 
Register.”; 

(a) subsection (5) is repealed; 

(aa) in subsection (6), the words “10(4B),” are repealed; and 

(b) subsection (7) is repealed. 40 

(19A) In section 53 (jurisdictional provisions)— 

(a) in the proviso to subsection (1), after paragraph (i) insert— 
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“(ia) any question that may be raised under section 12(1) of the 2010 

Act (including a question that could have been raised under that 
section had an application been made before the end of the period 
mentioned in section 11(5) of that Act);”; and 

(b) after subsection (2) insert— 5 

“(3) The Court may, if it considers it appropriate in consequence of any 
determination under subsection (1), order the Keeper to rectify the Crofting 
Register.”. 

(19B) In section 56 (powers of entry and inspection), in subsection (1), after “Act” insert “or, 
in the case of the Commission, by the 2010 Act”. 10 

(20) For section 60 (regulations) substitute— 

“60 Regulations and orders 

(1) Any power conferred by this Act on the Scottish Ministers to make regulations 
or orders is exercisable by statutory instrument. 

(2) Subject to subsection (3), a statutory instrument containing such regulations or 15 
such an order is subject to annulment in pursuance of a resolution of the 
Scottish Parliament. 

(3) No statutory instrument containing— 

(a) an order under— 

(i) section 2A(1); 20 

(ii) section 5B(7); 

(iii) section 19C(8); 

(iv) paragraph 3(4) of schedule 1; 

(b) regulations under paragraph 7(1) of schedule 1, 

 may be made unless a draft of the instrument has been laid before, and 25 
approved by a resolution of, the Scottish Parliament.”. 

(21) In section 61(1) (interpretation)— 

(za) after the definition of “the 1997 Act”, insert— 

 ““the 2010 Act” means the Crofting Reform (Scotland) Act 2010 (asp 
00);” 30 

(a) in the definition of “the Commission”, for “Crofters” substitute “Crofting”; 

(b) for the definitions of “croft” and “crofter” substitute— 

 ““croft”— 

(a) in relation to a croft other than one registered in the Crofting 
Register, has the meaning given by section 3; 35 

(b) in relation to a croft registered in that register, has the meaning 
given by section 3ZA(2)(a); 

“crofter”— 

(a) in relation to a croft other than one registered in the Crofting 
Register, has the meaning given by section 3; 40 
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(b) in relation to a croft registered in that register, has the meaning 
given by section 3ZA(2)(c);”; 

(ba) after the definition of “croft land” insert— 

 ““cultivate” has the meaning given by section 5C(8); 

 “date of registration” (other than in section 3) is to be construed in 5 
accordance with section 7(4) of the 2010 Act”; 

(bc) after the definition of “enactment” insert— 

 ““first registered croft” means a croft mentioned in section 5(1A) of the 
2010 Act; 

 “first registration”, in relation to an unregistered croft or unregistered 10 
owner-occupied croft, means the registration of the croft or owner-
occupied croft in the Crofting Register;”; 

(c) after the definition of “functions” insert— 

 ““Keeper” means the Keeper of the Registers of Scotland;”; 

(d) in the definition of “landlord”— 15 

(i) in paragraph (a), after “croft” where it first occurs insert “other than one 
registered in the Crofting Register”; 

(ii) after that paragraph insert— 

“(aa) in the case of a croft registered in that register, the person for the 
time being entered in the registration schedule of the croft as the 20 
landlord of it;”; 

(e) after the definition of “landlord” insert— 

 ““local authority” means a council constituted under section 2 of the 
Local Government etc. (Scotland) Act 1994 (c.39);”; 

(f) after the definition of “National Trust for Scotland” insert— 25 

 ““owner-occupied croft” and “owner-occupier’s croft” have the 
meanings given by section 19B(2); 

 “owner-occupier crofter” is to be construed in accordance with section 
19B(1) to (1C);”; 

(fa) after the definition of “public notification” insert— 30 

 ““purposeful use” has the meaning given by section 5C(8); 

 “registered”, in relation to a croft, an owner-occupied croft or a common 
grazing, means registered in the Crofting Register; and “unregistered” 
and other cognate expressions are to be construed accordingly; 

 “registration schedule” means the registration schedule of the croft made 35 
up and maintained under section 10(1) of the 2010 Act;”. 

(22) In Schedule 2 (the statutory conditions)— 

(a) paragraphs 3, 3A and 3B are repealed; 

(b) in paragraph 13, the definitions of “cultivate” and “purposeful use” are repealed. 
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Ethical Standards in Public Life etc. (Scotland) Act 2000 

4 In schedule 3 to the Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7) 
(devolved public bodies), for “The Crofters Commission” substitute “The Crofting 
Commission”. 
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