
This document relates to the Housing (Scotland) Bill (SP Bill 40) as introduced in the Scottish 
Parliament on 7 March 2005

SP Bill 40–PM 1 Session 2 (2005)

HOUSING (SCOTLAND) BILL

——————————

POLICY MEMORANDUM

INTRODUCTION

1. This document relates to the Housing (Scotland) Bill introduced in the Scottish 
Parliament on 7 March 2005. It has been prepared by the Scottish Executive to satisfy Rule 
9.3.3(c) of the Parliament’s Standing Orders.  The contents are entirely the responsibility of the 
Scottish Executive and have not been endorsed by the Parliament.  Explanatory Notes and other 
accompanying documents are published separately as SP Bill 40–EN. 

POLICY OBJECTIVES OF THE BILL

2. The primary objective of the Bill is to improve the condition and quality of private sector 
housing.  It does this by a variety of methods.  The first is the modernisation and extension of 
local authority powers to deal with disrepair and lack of maintenance in privately owned 
housing.  There are also changes to the way in which public support is provided to house owners
to carry out works on their properties whether or not they are required to do so by the local 
authority.  The Bill introduces measures to allow potential buyers of houses to receive more 
information about the condition of houses for sale.  In the private rented sector, the Repairing 
Standard that landlords are required to meet is set out and tenants are given the power to enforce 
this standard through a new Private Rented Housing Panel.  The licensing system for Houses in 
Multiple Occupation is re-enacted, with amendments, to address the shortcomings of its current 
position within Civic Government legislation.  This latter measure, and some other provisions, 
will affect some social rented housing as well as the private sector. 

3. The Bill has the further objective of extending the protection for occupiers of mobile 
homes who let stances.

4. The contents of the Bill are summarised below.

• Part 1 – Makes provisions relating to improved housing standards which:

� give local authorities powers to establish Housing Renewal Areas, replacing 
Housing Action Area powers, in order to provide greater scope for dealing with 
disrepair and house condition on an area basis (chapter 1);

� require a local authority to set out in its local housing strategy how it will deal 
with housing below Tolerable Standard and identify Housing Renewal Areas 
(chapter 2);
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� amend the Tolerable Standard in relation to thermal insulation, waterless closets 
and the electrical supply (chapter 3);

� define the Repairing Standard to be met by private landlords and provide for 
private tenants to enforce the standard through a new Private Rented Housing 
Panel (chapter 4);

� revise local authority powers to require work to be carried out on houses in 
Housing Renewal Areas and sub-standard houses and to demolish houses in 
serious disrepair within Housing Renewal Areas, with power to enforce such 
work or demolition if necessary (chapter 5);

� give local authorities powers to deal with poor maintenance by requiring
maintenance plans for houses where maintenance is, or is likely to be,
unsatisfactory (chapter 6);

� give private sector tenants a right to adapt a house to meet the needs of a disabled 
occupant (chapter 7);

� make provisions on appeals and other matters (chapter 8); and

� provide relevant definitions (chapter 9).

 

• Part 2 - Establishes a new system of assistance for housing purposes, including 
allowing local authorities to provide house owners with subsidised and standard 
loans, in addition to grants, for carrying out works of repair and improvement on 
houses.  Local authorities will also be able to give assistance in other forms, such as
information or practical help. 

• Part 3 – Gives the Scottish Ministers powers to require sellers of houses or their 
agents to provide information about the houses to potential buyers.

• Part 4 – Re-enacts the existing system for the licensing of houses in multiple 
occupation, with some changes to its details, thus overcoming the limitations caused 
by its position within the structure of the Civic Government (Scotland) Act 1982.

• Part 5 – Extends protection for occupiers of mobile homes who let stances.

• Part 6 – Deals with matters relevant to whether a person is fit and proper to act as a 
landlord.

• Part 7 – Provides for rights of local authorities, Private Rented Housing Committees, 
house owners, landlords and the police to enter houses for specified purposes, such 
as carrying out work.  

• Part 8 - Makes general provision, including in relation to the procedure for exercising 
the order and regulation making powers provided under the Bill.

Background

5. In recent decades there has been a considerable growth in private sector housing in 
Scotland.  Owner occupation is now the largest tenure (at 64%) and the whole private sector, 
including private rented housing (at 7%), amounts to over 70% of Scottish housing.  By contrast, 
in 1981 only 46% of housing was in the private sector.
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6. This shift in tenure towards the private sector has brought with it new issues, particularly 
with regard to condition and quality, since individuals rather than public sector landlords are 
responsible for a significantly larger share of housing maintenance and repair work.  This means 
that individual decisions on these matters have become more important.

7. The 2002 Scottish House Condition Survey’s findings demonstrated the need for action 
on these problems of condition and quality.  For example, in the owner-occupied sector, 27% of 
houses and 40% of flats had at least one element in a state of urgent disrepair (which means that, 
if repair is not carried out, the fabric of the building would deteriorate further or health and 
safety would be placed at risk).  With regard to both the private rented sector and older houses
(built before 1919), conditions tend to be worse, with about half of properties having at least one 
element in urgent disrepair. The extent of the problem of disrepair is reflected in the latest 
estimate from the Scottish House Condition Survey that the total cost of dealing with all 
disrepair in the private sector would be £5 billion.

8. Disrepair and lack of maintenance in private housing affects not only owners and 
occupants, but also neighbours and the wider community.  As well as the danger it poses to the 
integrity of the housing stock, it also presents risks to health and safety, to amenity and to the 
sustainability of communities.  Public intervention is necessary to ensure that this problem is
tackled.  In recent years legislation has dealt with other areas of housing, such as the social 
rented sector and homelessness.  Specific issues relating to housing across tenures have also been 
addressed in the Tenement (Scotland) Act 2004, Title Conditions (Scotland) Act 2003 and 
Antisocial Behaviour etc (Scotland) Act 2004.  This Housing Bill now addresses problems of 
quality and condition in private sector housing.  Its approach is based on the work of the Housing 
Improvement Task Force. 

Housing Improvement Task Force

9. These concerns about quality in private sector housing prompted Ministers to set up the 
Housing Improvement Task Force in December 2000.  Its remit was to consider issues relating to 
housing quality in the private sector and the house buying and selling process.  It was chaired by 
the Minister for Social Justice, with members drawn from a wide range of organisations with 
interests in housing, including surveyors, academics, consumer representatives, lawyers and 
housing professionals.  

10. The Task Force’s first report, Issues in Improving Quality in Private Housing (2002), 
confirmed that, although most private sector housing is in good condition, a significant 
proportion is in poor repair, as shown by the Scottish House Condition Survey.  It concluded 
that, in order to address these problems, the powers available to local authorities should be 
modernised.  The report also found that, during the buying and selling process, many house 
buyers receive little information about the condition of their houses and, partly due to this,
condition does not always feature as a factor in shaping the price to be paid. This can lead to a 
situation where there are few market incentives to encourage owners to keep their houses in good 
repair.  In the private rented sector, tenants can face difficulties in ensuring that landlords 
maintain their properties to the standard that is statutorily required.

11. The Task Force published its final report and recommendations, Stewardship and 
Responsibility: A Policy Framework for Private Sector Housing in Scotland, in March 2003.
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The basic principle underlying its work was that the primary responsibility for the repair and 
maintenance of private sector houses rests with their owners.  It considered ways to promote 
awareness and acceptance of this responsibility, while recognising the need to provide support 
where necessary.

12. In addition to this basic principle, the report identified five key themes shaping proposals 
for the improvement of private sector housing conditions: influencing the operation of the 
housing market, particularly the buying and selling process; improving co-operation among 
owners on communal repairs and maintenance; modernising the role of local authorities to 
improve their ability to encourage and, if necessary, require owners to carry out works;
reshaping assistance to owners to provide alternatives to grant; and modernising the operation of 
the private rented sector, so that landlords carry out more repairs and maintenance.   

13. The report set out proposals to deal with the problems it had identified.  These included, 
with regard to housing quality standards, extensions to the Tolerable Standard, which is the 
minimum condemnatory standard for housing, and recommendations on a new Scottish Housing 
Quality Standard.  The report also proposed changes to local authority powers to offer assistance 
to owners and to enforce works of repair, including communal repairs.  In order to improve the 
operation of the housing market, especially in relation to the provision of information on 
condition, it recommended the piloting of a market-led single survey.  This would be a detailed 
property survey provided by the seller of a house to potential buyers, tested in a situation where 
its use was not compulsory.  The report also proposed the piloting of purchaser’s information 
packs, which would include standard documents, such as guarantees.

14. In order to improve standards in the private rented sector, the Task Force proposed a 
revised Landlords’ Repairing Standard with enforcement through the development of the 
existing Rent Assessment Committees to deal with landlords’ failure to maintain properties to 
the revised standard.

The Bill

15. Responding to the final report of the Task Force, the Scottish Executive stated that a 
Housing Bill would be brought forward during the lifetime of the current Parliament.  The then 
Minister for Communities confirmed during a Parliamentary debate on 8 January 2004 that the 
Executive accepted the majority of the Task Force’s recommendations, many of which would be 
taken forward through a Bill.  Others are being implemented without requiring legislation.  The
Partnership Agreement, which sets out Executive policies to 2007, includes commitments to 
build on the recommendations of the Task Force and to introduce a single seller’s survey.  The 
Bill will contribute to the Partnership Agreement commitment to deliver good quality, 
sustainable and affordable housing for all.  

16. The Housing Bill is based on the same principles as the Task Force’s report: 

• the individual responsibility of owners to repair and maintain their houses,

• the strategic responsibility of local authorities to oversee housing quality, with 
powers to reinforce individual responsibility by intervening where necessary and 
providing support as appropriate,
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• the right to good quality private housing, including the private rented sector, and

• better information on house condition for home buyers. 

17. In order to target financial assistance to those who most need it, the Bill breaks the link 
between statutory notices and mandatory grant, thus recognising the essential role of house 
owners in having responsibility for their properties.  Mandatory grant is replaced by mandatory 
assistance, allowing local authorities the flexibility to provide a range of means of support and to 
target support where it is most needed.  The Bill gives local authorities new powers to deal with 
disrepair in the private sector that is not yet serious, but will become so if left unattended, and 
with lack of maintenance, which leads to disrepair.  This should help to retain and improve 
existing housing and prevent serious disrepair from developing.  Local authorities will also be 
able to deal with disrepair and other problems of private housing condition on an area basis. The 
Repairing Standard for private landlords is modernised and extended and private tenants are 
given the right to enforce the standard through a Private Rented Housing Panel.  House 
purchasers will receive more information about house conditions to inform their decisions.

18. The majority of the provisions of the Bill are designed to deal with the problems of 
private housing that have become increasingly apparent in recent years.  More details of the 
Bill’s objectives are provided below.

CONSULTATION

19. The Housing Improvement Task Force carried out two consultation exercises.  The first 
was based on the report Issues in Improving Quality in Private Housing, which was published 
for consultation in March 2002.  Four workshops were also held to bring together stakeholders.   
The consultation concluded in June 2002, having received replies from 44 organisations and 
several members of the public, which were taken into account in the Task Force’s deliberations.  
The second consultation took place following the publication in March 2003 of the Task Force’s 
final report.  Written responses were received from 46 organisations and 52 individuals.  
Executive officials held meetings with eight organisations and a consultative workshop was also 
held.

20. The Executive carried out a consultation exercise on proposals for legislation to 
modernise local authority powers in relation to disrepair in private sector housing and introduce 
other measures to improve quality in owner-occupied and privately rented houses, based on the 
recommendations of the Task Force.  The consultation paper, Maintaining Houses – Preserving 
Homes, was launched on 22 July 2004 and the consultation concluded on 29 October.  One 
thousand copies of the full paper were sent out to interested organisations and others, while 
almost 10,000 copies of a summary pack, including a questionnaire, were distributed more 
widely.  Respondents could also reply online.

21. The consultation paper stressed again the underlying principle of individual 
responsibility.  Following the lines set out by the Task Force, it identified three main methods of 
encouraging this responsibility: local authority intervention, support where it is needed, and the 
provision of better information to house buyers.   
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22. A total of 314 responses were received from individuals as well as a wide range of 
organisations.  There was a majority (on many questions large) in favour of all of the proposals.
A detailed report on the consultation responses has been published on the Executive website. 

DETAILED POLICY OBJECTIVES OF THE BILL

PART 1 – HOUSING STANDARDS

CHAPTER 1 – HOUSING RENEWAL AREAS

Policy objectives

23. The current means of tackling housing quality problems in the private sector on an area 
basis is the Housing Action Area. A local authority can seek to declare a Housing Action Area 
when it can be demonstrated that at least 50% of houses in the area fail the Tolerable Standard. 
When a Housing Action Area is declared, the local authority is given acquisition and demolition 
powers and the right to carry out improvements where the owner agrees or to buy the property 
where the owner does not agree. There is also mandatory grant aid for the cost of works.

24. The Executive believes that, where concentrations of poor quality housing exist, it is 
often more effective to improve an area as a whole than to focus on individual houses. This 
encourages a more comprehensive approach where houses can be renovated and local amenities 
put in place within a context of overall improvement. However, because the Housing Action 
Area approach has made significant inroads into the improvement of housing below Tolerable 
Standard – between 1978 and 2003 almost 25,000 homes were improved in the private sector 
alone - it is increasingly irrelevant to current area renewal needs, which relate to problems other 
than below Tolerable Standard housing. The number of houses below Tolerable Standard in 
Scotland now represents only around 1% of housing. It is also much less likely to be 
concentrated in one area, as there have been successes in eradicating the worst slum housing in 
the private sector.  The Housing Action Area approach, requiring at least 50% housing below 
Tolerable Standard in an area, is not flexible enough to meet changing patterns of poor quality 
housing and is particularly unsuited to rural areas.  It has largely run its course, so there is a need 
for a new approach.

25. The new area-based approach that the Executive is putting forward will allow local 
authorities to deal with a much wider range of area-focussed problems.  The symptoms of, and 
problems caused by, concentrations of poor quality housing include: falling house values; low or 
falling demand in both renting and owner-occupation; tenure change and the growth of poorly-
managed privately rented accommodation; the presence of abandoned properties or derelict land; 
poor or declining physical conditions of buildings arising from failure to invest in repair or 
improvement; and the closure of local shops and other services.  There are currently few powers 
to allow local authorities to deal with these problems on an area basis.

26. The Executive agrees with the Housing Improvement Task Force’s conclusion that 
significant changes to the powers available to local authorities are necessary to enable them 
effectively to address housing quality problems on an area basis. The Bill repeals the Housing 
Action Area powers and introduces a new power to allow local authorities to seek to declare 
more flexible and less narrowly defined Housing Renewal Areas where an area has a significant 
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number of houses that fail the Tolerable Standard; are in a condition of serious disrepair; are in a 
condition of disrepair, though not serious, but are likely to deteriorate rapidly or cause material 
damage to other properties if not dealt with; or any combinations of these.  A Housing Renewal
Area can also be declared where the appearance or state of disrepair of any houses in the locality 
is adversely affecting the amenity of that locality.

27. The introduction of Housing Renewal Area powers will create a more flexible system that 
reflects current housing quality issues and removes impediments to the area based approach. 
This will enable local authorities to respond more effectively in mixed tenure estates, areas of 
high turnover, low demand areas and areas where there are significant building failures in the 
private sector.  Within a Housing Renewal Area, a local authority will have extensive powers to 
address the area’s housing problems, thus improving the quality of life for the community.   

28. The local authority will identify in its local housing strategy, which it is required to 
prepare under the provisions of the Housing (Scotland) Act 2001, its policy for improving the 
standard of housing in its area and also identify areas proposed for designation as Housing 
Renewal Areas. When a local authority is considering declaring a Housing Renewal Area, such 
proposals should emerge firmly out of its local housing strategy.  A local authority must comply 
with any directions given by Ministers concerning the identification of areas suitable to be 
designated as Housing Renewal Areas.  The local housing strategy is a formal strategic 
document which sits alongside other strategies including those covering regeneration and 
antisocial behaviour.  Together they form a basis for ensuring sustainable communities.

29. Schedule 1 sets out the procedure for designating any part of a local authority’s area as a 
Housing Renewal Area.  The first stage is consultative.  The local authority must give notice of 
its proposal to each owner and occupier of each house in the proposed Housing Renewal Area 
and publish it.  The draft designation order, which must set out the reasons for designation and 
include a Housing Renewal Area action plan and map, will be available for inspection.  This 
gives affected households and businesses the opportunity to comment. After considering any 
representations made during the period specified in the notice, the local authority must decide 
whether to submit the draft designation order to the Scottish Ministers, modified, if appropriate, 
as it thinks fit.

30. The Scottish Ministers must, after consideration, approve or reject the draft designation
order.  They may undertake consultation and modify the draft designation.  If approval is given, 
after making a designation order the local authority must give notice to the owner and occupier 
of each house in the area and publish it.  The order must be available for inspection.  

31. A Housing Renewal Area action plan is a strategy to improve the condition and quality of 
housing within the area.  The plan will identify each sub-standard house in the area.  It will show 
which of those houses do not meet the Tolerable Standard and require to be closed or demolished 
and which require to have work carried out to bring them into, and keep them in, a reasonable 
state of repair.  It will identify each house requiring work to enhance the amenity of the Housing 
Renewal Area.

32. The action plan will specify work to be carried out and standards to be met on completion 
of that work.  It will also set out the general effect of provisions relating to compensation and 
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assistance available and specify the period within which the plan is to be implemented.  The 
work specified may be intended to improve the safety or security of any houses or persons,
reduce the long-term costs of maintaining houses, or enhance the amenity of houses.

33. After the declaration of a Housing Renewal Area, there are procedures to allow a local 
authority to vary or revoke it. In order to provide protection to residents, a local authority will 
have a duty to rehouse a person displaced by implementation of an action plan who asks to be 
rehoused.

34. Once a Housing Renewal Area is declared, local authorities will have extensive powers to 
act to address the works required by the designation. These include rights of access to any land 
or building to carry out works, duty to provide assistance in relation to carrying out works, and 
power to recover costs for any work carried out under default powers.

Alternative approaches

35. No alternative method of dealing with housing condition on an area basis has been 
suggested.

Consultation

36. More than 92% of respondents supported the replacement of Housing Action Areas by 
Housing Renewal Areas and the powers for local authorities following designation.  Many local 
authorities welcomed the increased flexibility in dealing with area-based disrepair.  Some 
concern was expressed that the declaration of a Housing Renewal Area could blight an area, but 
the Executive’s view is that declaration and the resulting action will address the issues that are 
already blighting the area.

CHAPTER 2 – STRATEGIC HOUSING FUNCTIONS

Policy objectives

37. The Task Force recommended that local authorities should be required to include in their 
local housing strategy an action plan on below Tolerable Standard housing, including time-scales 
for specified reductions in numbers of properties.  A further recommendation was that section 
89(5) of the Housing (Scotland) Act 2001 should be amended to make the promotion of the 
improvement of housing condition and quality part of the purpose that the policy set out in the 
local housing strategy is intended to accomplish.  

38. Having sought views on these recommendations, the Executive believes that these 
changes will help to put greater emphasis on the significance of dealing with housing quality 
problems in general and, in particular, to increase the rate at which housing below the Tolerable 
Standard is tackled.  The Bill therefore includes provisions to these effects. 

39. The Bill also adds a requirement for a local authority to include in its local housing 
strategy its policy for identifying localities within its area that should be designated as Housing 
Renewal Areas.  This reflects the important role that Housing Renewal Areas are expected to 
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play in dealing with concentrations of housing with quality problems and the need to make 
public the basis for each local authority’s approach to the use of the relevant powers.

Alternative approaches

40. Some local authorities have argued that reducing the number of below Tolerable Standard 
houses is already a national priority for Private Sector Housing Grant, which local authorities 
must take account of, so they question the necessity of an action plan.  However, the requirement 
to have a plan should lead to a more effective programme of dealing with such houses by setting 
timescales and targets.  It will also provide a clear means of public accountability for the local 
authority’s approach to this national priority.  This is all the more important given the increase in 
the number of such houses that will arise from the extension to the standard.  

Consultation

41. Although a large majority supported the proposal to require an action plan on below 
Tolerable Standard housing in local housing strategies and to make promoting the improvement 
of housing condition and quality a specified purpose, a few local authorities felt that the 
requirement for an action plan was unnecessarily prescriptive. 

CHAPTER 3 – THE TOLERABLE STANDARD

Policy objectives

42. The Tolerable Standard is a minimum condemnatory standard, which identifies those 
elements of a dwelling which are fundamental to its functioning as a home.  The Standard and 
the associated powers of intervention are intended to ensure that all dwellings (in both the social 
rented and private sectors) meet basic standards of public health, comfort and safety. Where 
dwellings fail the Standard, local authorities have statutory powers to act to address this. Section 
85 of the Housing (Scotland) Act 1987 requires local authorities to secure that all houses in their 
district which do not meet the Tolerable Standard are closed, demolished or brought up to the 
Tolerable Standard within such period as is reasonable in all the circumstances.

43. The Scottish House Condition Survey 2002 estimated that 20,000 occupied houses in 
Scotland failed the Tolerable Standard, that is, around 1% of the housing stock.  Despite the 
relatively small number of houses failing the standard, we believe that it is a useful definition of
poor housing quality and should be retained as a trigger for statutory action.  Indeed, we believe 
that the standard should be developed to reflect changing conditions.

44. The standard is amended to include satisfactory thermal insulation.  Modern expectations 
of a properly functioning house include thermal insulation, so it is appropriate that this should be 
included in the standard. Its inclusion will also promote sustainability in housing.

45. The standard is further amended to include safe electrical wiring and associated fittings.  
The danger posed by unsafe wiring to safety and habitability is obvious.
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46. In order to promote consistency in the interpretation of the Tolerable Standard, in relation 
to both the amendments and the existing provisions, local authorities will be under a duty to have 
regard to guidance issued by the Scottish Ministers on the interpretation of the Tolerable 
Standard.  The Executive intends that the Guidance should be produced by an Executive-led 
advisory group made up of individuals with relevant expertise from local authorities and 
elsewhere.  

Alternative approaches

47. The alternative of leaving it to house owners to decide whether basic thermal insulation 
of their properties and a safe electrical system are desirable standards to achieve is considered to 
be an unsatisfactory approach on the grounds of both sustainability and health and safety, for 
neighbours and the general public, as well as occupants.

48. Another possibility would be a public information campaign on these two topics, but 
there is no guarantee that owners would take action.

49. The Housing Act 2004 replaces the housing fitness standard in England and Wales, 
which is similar to the Tolerable Standard, with a health and safety rating system.  This produces 
a rating for a house, which reflects the hazards and risks caused by the conditions in the house.  
The Executive decided not to go down this route, considering that it was more appropriate to 
retain a condemnatory Tolerable Standard that is either passed or failed and that specifically 
targets those housing quality failures that are the highest priority and highest risk.  The Tolerable 
Standard is well-established and local authorities have great experience in enforcing it.  The 
guidance on the interpretation of the standard to be issued by the Executive will bring further 
focus on the problem of houses below the Tolerable Standard.

Consultation

50. Although a majority of respondents supported the extension of the Tolerable Standard, 
some thought it did not go far enough and suggested additional criteria.  However, the Tolerable 
Standard is a condemnatory standard; failure to meet it can lead to the demolition of a house.  
One suggestion was that lead-free pipes should be included.  The Task Force also recommended 
that the presence of lead in piping should be added to the Standard. The Executive considered 
this, but concluded that the issue of lead in the water supply can be addressed through the 
existing requirement in the Standard to have ‘an adequate piped supply of wholesome water in 
the house’. As detailed standards for water quality are set in European Union legislation as 
transposed into Scottish drinking water quality regulations, the requirement for wholesome water 
should be met providing lead levels do not rise above the limits set in European legislation.

51. A minority of local authorities opposed national guidance, on the grounds that it would be
too restrictive and inflexible.  However, the Executive considers that it is essential to ensure a 
consistent approach, particularly in defining the extensions to the Standard.  It would not be 
desirable to have a Tolerable Standard that could be interpreted in different ways.
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CHAPTER 4 – THE REPAIRING STANDARD

Policy objectives

52. The Scottish House Condition Survey 2002 identified that house condition problems, 
particularly what is classified as “urgent disrepair”, were relatively concentrated in the privately 
rented sector with around half of the dwellings in the sector having at least one item of disrepair.  
In order to improve physical conditions in the private rented sector, the Housing Improvement 
Task Force recommended changes to the statutory Repairing Standard for private landlords with 
new powers for tenants to enforce this through a Private Rented Housing Panel for Scotland.

Repairing Standard

53. The Repairing Standard is a minimum statutory standard of habitable condition and 
maintenance that a private landlord has to meet when first letting a property and during the 
period of the lease. Private landlords’ repairing obligations are currently laid out in Schedule 10
of the Housing (Scotland) Act 1987. This means that, for all short leases (that is, leases for less 
than seven years), landlords must provide and maintain a property in habitable condition (where 
rent is less than £300 per week) and keep the structure and exterior in repair. Landlords must 
also keep sanitary installations and installations for the supply of water, gas and electricity and 
for space heating and heating water in repair and working order.

54. Schedule 4 of the Housing (Scotland) Act 2001 updated the statutory repairing 
obligations for local authorities and registered social landlords where they let property under 
Scottish secure tenancies and short Scottish secure tenancies. The Housing Improvement Task 
Force considered that the statutory repairing obligation of private landlords should be 
modernised in a similar way to reflect modern expectations and values and to improve the safety 
of tenants.  It recommended that, since there is much greater diversity in the types of landlords 
and letting arrangements in the private rented sector, the repairing standard should combine parts 
of Schedule 4 with key parts of the existing standard, suitably developed. The Executive has 
adopted this approach.  

55. The new private landlord’s repairing obligations will apply to almost all tenancies that are 
not Scottish secure tenancies or short Scottish secure tenancies. It will include tied tenancies in 
the private sector and those types of public sector tenancies which, in terms of schedule 1 of the 
Housing (Scotland) Act 2001, are not Scottish secure tenancies or short Scottish secure 
tenancies.  The repairing obligation will apply even if the rent is below market value.  It will not 
apply to occupancy arrangements which are not based on a lease, such as residency in hostels.  
Section 7 of the Housing (Scotland) Act 2001 provides powers to deal with terms of occupancy 
under an occupancy agreement. 

56. The revised repairing standard includes requirements that:

• the house is wind and water tight and in all other respects reasonably fit for human
habitation,

• the structure and exterior of the house are in a reasonable state of repair and proper 
working order,
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• installations for the supply of water, gas and electricity and for sanitation, space 
heating and heating water are in a reasonable state of repair and proper working 
order,

• any fixtures, fittings and appliances that are provided by the landlord under the 
tenancy are in a reasonable state of repair and proper working order, and

• any furnishings provided by the landlord under the tenancy are capable of being used 
safely for the purpose for which they are designed.

57. The landlord must ensure that the house meets the repairing standard at the start of the 
tenancy and at all times during the tenancy.  The landlord must inspect the house before the 
tenancy starts in order to identify any work necessary to comply with the standard and notify the 
tenant of any such work. The landlord, or any authorised person, may, on giving 24 hours’ 
notice in writing to the tenant or occupier, enter the house for the purpose of inspection or
carrying out work necessary to comply with the standard.

58. The landlord must, on or before the start of a tenancy, provide the tenant with written 
information about the Repairing Standard in relation to the tenancy, having regard to guidance 
on this information issued by the Scottish Ministers.

59. This revised Repairing Standard includes “fixtures, fittings, and appliances for making 
use of the supply of water, gas or electricity,” and so such items are no longer excluded from the 
private sector repairing obligation.  This takes account of expectations of the standard of rented 
housing and the facilities normally provided in the modern letting market. In addition, 
furnishings and floor coverings should be “fit for purpose” (that is, capable of serving the 
purpose for which they were designed and supplied by the landlord) and able to be safely used 
by the tenant. This would not extend to issues of quality or fashion. There will be some lettings 
where these items are not supplied as part of the contract of let.

60. The current ability to contract out of the repairing obligation, for example where a person 
lets a house on the basis that he or she will carry out improvement and repair works, will 
continue where the initial term is more than 3 years or with the approval of the sheriff and 
agreement of both parties.  A repairing obligation in a lease of shorter duration may mean that 
the tenant risks not having full benefit from work he or she has carried out.  The current 
restriction of the repairing obligation to leases of initial terms of 7 years or less has been 
removed.  New residential leases in Scotland may not be longer than 20 years and the Executive 
does not consider that there is any sound reason why tenants under leases of more than 7 years 
should have less protection, given the option to contract out where the parties so wish.

61. The Executive considers that this revised Repairing Standard will provide a more 
appropriate level of physical conditions and comfort in privately rented accommodation.

Private Rented Housing Panel

62. Currently, where private landlords do not adhere to their statutory repairing obligations, 
their tenants, who normally have the main role in ensuring that the landlord keeps the property in 
good repair, have limited options for redress. At present they can only take civil action through 
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the Sheriff Court or risk withholding their rent until repairs are carried out.  Both of these 
courses of action can present problems for many private tenants and the Executive believes that 
this is one of the factors behind the relatively high level of disrepair in the private rented sector. 
To make the new Repairing Standard fully effective the Executive wishes to make the 
mechanism for enforcing it more accessible and easier to use.  This should encourage private 
tenants to ensure that landlords adhere to the statutory standard. This is consistent with the 
principle that householders should take more responsibility for their housing conditions.  

63. The Task Force proposed that the existing Rent Assessment Committees (RACs) should 
have their role expanded, in order to establish an easily accessible agency to which tenants could 
turn for help and where tenants with genuine complaints about repair problems could obtain 
redress. The Committees are very familiar with the workings of the private rented sector, having 
developed a good understanding of how landlords operate and appreciation of the issues that 
tenants can face in dealing with difficult landlords.  Given the similarities between their existing 
role and nature and the features required, the RACs are an appropriate basis for the new body. In 
order to reflect its wider responsibilities, the Rent Assessment Panel, from which the RACs are 
drawn, will be renamed the Private Rented Housing Panel (PRHP).  The RACs will be renamed 
Private Rented Housing Committees (PRHCs)

64. RACs currently consider representations from tenants or landlords in response to “fair 
rent” determinations by Rent Officers.  They also deal with applications from landlords or 
tenants for adjudication of the rent or tenancy terms for assured and short assured tenancies. The 
Panel will continue to carry out in full the statutory functions currently performed by RACs. 

65. Each RAC is composed of a lawyer (who chairs), a surveyor and a lay person, who are 
drawn from the Rent Assessment Panel. The Scottish Executive appoints the members on the 
Panel but each RAC operates as an independent tribunal. Similar arrangements will apply to the 
PRHP and PRHCs.

66. The Panel will not provide a general housing tribunal service; its specific purpose is to 
allow private tenants to enforce the landlords’ repairing standard without having to go to court, 
thus giving them more power to assert their right to live in good quality accommodation.  The 
Panel will not accept applications from landlords, neighbours or local authorities.  It will have 
power to consider and act upon any failure to meet the Repairing Standard, not only those which 
the tenant raises. Its concern will be to ensure the proper maintenance of the property, not just 
the resolution of a dispute. The Panel will always seek to resolve matters by agreement in the 
first instance.

67.  A tenant can request the Panel to intervene where they had sought but been unable to 
obtain the landlord’s agreement to carry out works necessary to achieve the Repairing Standard 
or where, following agreement, works have not been carried out and the delay is unreasonable. 
This will deter tenants from using the Panel as the first route for complaint.  No fee will be 
payable for making an application, lodging a complaint or processing a case. However, the Panel 
will be entitled to refuse to accept an application or the lodging of a complaint where it has
reason to believe that it is spurious or vexatious or the same complaint had been made recently.
If accepted, the application will be referred to a Private Rented Housing Committee.
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68. After receiving a reference, the Committee will invite representations from the landlord 
and tenant and if necessary make inquiries to determine whether the landlord has complied with 
the standard.  Any member of the Committee or authorised person has a right of entry to any 
house in respect of which an application has been referred to the Committee, in order to gather 
information and evidence. 

69. The Committee’s function is to decide whether the landlord has complied with the duty.
Where it decides that the landlord has not complied, it must issue an order requiring the landlord 
to carry out the necessary work within a stated time.

70. If the Committee finds that the landlord has not complied with the order it may make a 
rent relief order.  This reduces any rent by an amount specified by the Committee, which cannot 
be more than 90%.  The intention is to penalise the landlord and give the tenant some 
recompense for the landlord’s failure, without removing one of the essential elements of the 
lease, namely rent, and without having the undesired consequential effect of disrupting any 
entitlement to Housing Benefit.

71. A landlord commits an offence if, before completion of work required by an order, the 
landlord enters into a tenancy agreement or occupancy arrangement in relation to the house 
concerned.  This is a protection against the landlord seeking to remove the tenant for making the 
complaint since the landlord would be prevented from reletting the property until the order had 
been complied with.  

72. Where the Committee finds that the landlord has not complied with an order to do 
required work, it must notify the local authority.  The authority will have power to carry out the 
required work.  This will be linked to powers, similar to those applying to a work notice, to enter 
the property and to carry out necessary work and recover the cost.  These powers provide a 
means of ensuring the works are done if the landlord refuses to repair despite the action taken by 
the Committee.

73. The tenant can appeal against the decision of the Panel and both the landlord and tenant 
will be able to appeal to the sheriff against the decision of the Committee.

74. The Executive considers that the Private Rented Housing Panel and Committees will be 
an effective mechanism for ensuring that tenants can gain redress against landlords failing to 
meet the Repairing Standard, thus helping to bring about an improvement in physical conditions 
in private rented housing. 

Alternative approaches

75. Private landlords could simply be placed under a duty to meet the repairing standard in 
Schedule 4.  However, as mentioned above, the Housing Improvement Task Force considered 
that the greater diversity in the types of landlords and letting arrangements in the private rented 
sector made it more appropriate that the Repairing Standard should combine parts of Schedule 4 
with key parts of the existing standard, suitably developed. 
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76. The existing repairing standard could be left unaltered, but the Executive considers that 
there is a need to rationalise the existing arrangements and to reflect modern expectations of 
adequate letting arrangements.  In particular it considers that it is appropriate that facilities in the 
house that are provided by the landlord as part of the lease should be kept in good repair.  It is up 
to the landlord not to offer them (and charge for them through rent) if he or she does not wish to 
maintain them.

77. The repairing standard could be enforced directly by local authorities or an equivalent 
agency which acted against the landlord.  But the principle that the householder should have 
prime responsibility for his to her housing conditions applies.  There is a potentially effective 
mechanism for tenants to act on poor repair and the Executive wishes to strengthen that 
mechanism rather than replace it with additional direct regulation.

78. The Panel could be expanded to be cross-tenure and covering a wider range of issues.  
However, tenants in the social rented sector already have a high level of protection in relation to 
their landlords’ performance, including the right to repair, regulation of landlords, and an 
ombudsman.  Matters such as evictions should continue to be dealt with by the courts.

Consultation

79. The majority of respondents agreed with the elements in the new Repairing Standard.  
Various additional elements were suggested, but the Executive does not wish to make the 
Repairing Standard too onerous, possibly reducing the supply of houses for rent.

80. The proposal to establish the new Private Rented Housing Panel was widely welcomed, 
by private landlord organisations among others.  The Chartered Institute of Housing stated that it 
would like to see the remit of the tribunal widened to include the social rented sector and other 
tenant and landlord issues.  However, if this were done through the Housing Bill it would be a 
major policy step taken without full consultation.

CHAPTER 5 – REPAIR, IMPROVEMENT AND DEMOLITION OF HOUSES

Policy objectives

81. Presently the main statutory powers to address problems of private sector housing quality 
are contained in the Housing (Scotland) Act 1987.  These focus on the Tolerable Standard and 
serious disrepair. 

82. Improvement Orders can be served on houses below the Tolerable Standard outwith 
Housing Action Areas (Housing Action Areas are intended to deal with concentrations of below 
Tolerable Standard housing). Such an order requires an owner to bring a house up to the 
Tolerable Standard and put the house into a good state of repair.  Owners who agree to carry out 
work have a right to mandatory grant towards the cost of work.  The amount is subject to the test 
of resources in the Housing (Scotland) Act 2001.  If the owner does not carry out the specified 
works then the local authority has the power to compulsorily purchase the property and upgrade 
or demolish it.
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83. Repair Notices can be served where a local authority considers a property to be in a state 
of serious disrepair. Owners subject to a Repair Notice have a right to mandatory grant towards 
the cost of the work.  If the owners do not comply then the local authority has the power to 
execute the works required, along with any additional works that could not have been reasonably 
ascertained prior to the serving of the notice. 

84. Since the 1987 Act was passed, housing conditions have changed significantly and there 
has been a major shift in tenure towards the private sector.  Houses below Tolerable Standard are 
much less common and there are few, if any, concentrations of houses below the Standard.  
However, the Scottish House Condition Survey has shown there are still significant problems of 
disrepair in some areas.  While inroads have been made into houses below the Tolerable 
Standard, there are still houses which fail the Standard.  Indeed, the Bill’s provisions extending 
the Standard will mean that more houses will require to be brought up to the Standard.
Following the findings of the Housing Improvement Task Force, the Executive believes that 
there are four main obstacles to effective action by local authorities in addressing disrepair, 
which the Bill addresses:

• the mandatory link to grant aid (which is dealt with below),

• lack of an enforcement option to require improvements to bring a house up to the 
Tolerable Standard, other than through acquisition,

• absence of any effective power to address lower level disrepair and failures of 
maintenance that are likely to give rise to serious disrepair problems, and

• lack of flexibility in the options available for enforcing notices.

85. A local authority will have powers to require the owner of a house to carry out work in it 
in order to implement a Housing Renewal Area action plan in relation to any house identified in 
the plan.  It will similarly be empowered to require work to rectify any house that does not meet 
the Tolerable Standard, or is in serious disrepair or disrepair likely to become serious or to 
damage other premises.  The local authority will notify the owner (and other people with an 
interest in the house) by serving a work notice.

86. This means that there will be a single statutory housing notice to address repair-related 
defects and houses below the Tolerable Standard, replacing the current Repair Notice and 
Improvement Order procedures.  (The existing demolition and closure orders are retained since 
their use is quite distinct from action to require works to existing properties.)  It will be easier for 
local authorities to deal with a broad spectrum of disrepair.  In addition, local authority powers to 
address properties in serious disrepair are extended to cover circumstances in which a building 
may not be defined as being in serious disrepair, but could still be at risk of deterioration if the 
disrepair is not addressed or could cause damage to adjoining properties.

87. Bringing together the existing notice procedures in this way means that, where a work 
notice relating to improvements to a house that fails the Tolerable Standard has not been 
complied with, a local authority will have the power to take entry to the house, carry out work to 
bring it up to the Tolerable Standard and recover costs from relevant owners, rather than having 
to acquire it compulsorily.  This will make it easier to ensure that the Tolerable Standard is met.
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88. The work notice will set out the reason for the requirement, the work required, any 
standard which the house is to meet on completion of the work, and the period for completion.
The notice may specify particular steps to be taken in carrying out the work.

89. A local authority may suspend a work notice if satisfied that carrying out the work 
required is likely to be detrimental to the health of any resident of the house concerned.
Although the aim of a notice is to have the work carried out, there are circumstances where a 
suspension may be appropriate, for instance where the residents are infirm and the disruption of 
having the work carried out outweighs the advantage. 

90. If the owner of a house fails to comply with a work notice, the local authority may carry 
out the work required by the notice and any other work found to be required for the purposes of 
implementing a Housing Renewal Area action plan, bringing any sub-standard house into a 
reasonable state of repair.

91. Following receipt of a notification from a Private Rented Housing Committee that a 
landlord has failed to comply with an order requiring him or her to ensure that a house meets the 
repairing standard or that he or she is unable to ensure the house meets the standard during the 
tenancy, a local authority may carry out the work required and any other work found to be 
necessary for the purposes of enabling the work required by the order to be carried out.

92. Where the local authority is required or authorised to carry out work in a house, and 
considers that doing so is likely to endanger the occupant of any land or premises, it must require 
the occupant to move from the land or premises in question.

93. It is an offence to occupy or permit occupation of a house where a requirement to move 
has been made, but it is not an offence for a person occupying a house on the day on which a 
work notice is served in relation to it to continue to occupy it, or to permit such a person to 
continue occupation.

94. The Bill will interact with the provisions of the Building (Scotland) Act 2003, which 
gives local authorities powers to deal with defective buildings, including non-residential ones. 

Alternative approaches

95. No other alternatives to the present system were put forward.

Consultation

96. There was a high level of support for the proposals in this chapter of the Bill.

97. The consultation asked whether local authorities should have the power to inspect the 
insurance policies relating to flats in tenements subject to a work notice or maintenance order.  
Over 80% of those responding agreed with the proposal. However, the Executive has concluded 
that the benefits of this would be limited because not all owners are required to have insurance 
and others have difficulty in securing it. Partly because of these facts, a local authority would 
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have difficulty in enforcing a requirement to have insurance and therefore a power to inspect 
policies would be of little value.  Accordingly, the Executive has decided that the proposal 
should be dropped.

CHAPTER 6 – MAINTENANCE

Policy objectives

98. Currently, a local authority is unable to intervene where lack of maintenance of a house is 
likely to lead to disrepair, which could require future action on its part, even where significant 
funds have been spent on a property as a result of a previous statutory notice. The Executive 
considers that local authorities should have powers of intervention in cases where maintenance is 
clearly inadequate, in order to prevent deterioration.  This is particularly important in tenement 
properties, where failure of owners to co-operate can have serious implications for neighbours 
and adjoining buildings.

99. The Bill therefore gives a local authority the power to serve a maintenance order where a 
house has not been or is unlikely to be maintained to a reasonable standard (due, for example, to 
the failure of joint owners to co-operate) or where the benefit of work carried out as a result of a 
work notice or repairing standard enforcement order has been reduced or lost by a lack of 
maintenance.  The latter provision ensures the protection of public money invested in properties, 
where grant was paid. The serving of a maintenance order is a significant intervention by a local 
authority, as it imposes a set of additional requirements on owners. If followed, the maintenance 
plan required by the order should have a significant impact on preserving and maintaining the 
quality of the building.

100. The maintenance order requires the owner or group of owners (where the premises 
contain two or more houses) to put in place and implement a maintenance plan. The plan, 
including arrangements for implementation, will be submitted to the local authority for approval 
or approval with amendments. Local authorities will have the power to require owners to appoint 
a property manager where they are not satisfied that the owners are able to deliver a suitable 
maintenance plan. Local authorities will also have the power to prepare and implement a 
maintenance plan, and recover costs from owners, where an acceptable plan is not submitted.
The local authority can also step in where the owners have failed to do anything required by the 
plan.

101. A maintenance plan will be for a period not exceeding five years.  This reflects the view 
that owners should take responsibility for their property and that a plan with a lengthy or 
indefinite time-frame puts undue responsibility on the local authority to ensure that the plan is 
being adhered to. 

102. Concerns about financial difficulties in tackling common repairs have generated debate 
on the merits of tenement owners setting up reserve or sinking funds to fund future maintenance 
of communal property and communal areas.  Service of a maintenance order provides clear 
evidence that existing arrangements are not working. The Bill therefore gives local authorities 
the power to require owners in property subject to a maintenance order to establish a 
maintenance fund for future expenditure on repairs and maintenance to common parts. In 
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addition, local authorities will have the power to provide grant aid assistance towards the cost of 
setting up the fund (but not to contribute to it).

103. A maintenance plan may not conflict with real burdens on the property or any
development management scheme or tenement management scheme.

Power of majority to recover maintenance costs

104. Under the Title Conditions (Scotland) Act 2003 and the Tenements (Scotland) Act 2004, 
a majority of owners can decide to carry out work on communal parts, where the title deeds are 
unclear or silent on the question of decision making.  However, if a minority of owners refuse to 
pay, the only recourse of the majority is to court.  In order to promote the carrying out of such 
works, the Bill gives owners of houses forming part of the same premises, who find themselves 
in the circumstances where any owner cannot pay their share, it is unreasonable that they pay, or 
they cannot be found, the right to ask the local authority to deposit the missing share.  The local 
authority may, if it so decides, deposit the missing share of the costs.  

Alternative approaches

105. House owners could be left, as at present, to decide their own priorities for maintenance 
of their properties.  However, this would not address the problem of neglect of essential 
maintenance leading to disrepair, especially in properties with communal obligations. 

106. Some housing interests support the establishment of reserve or sinking funds in all 
tenements, so that all owners would make regular contributions towards the costs of future 
maintenance of parts in common ownership.  This would have the advantage of making sure that 
funds were available when maintenance work was required.  The Executive supports the setting 
up of such funds when owners agree, but does not believe that owners should be legally 
compelled to do this.  Owners should have the discretion to decide how they want to fund 
maintenance work.  It would also be very difficult to enforce the setting up of a reserve fund in 
every building with common obligations.  The situation is different in buildings where a failure 
to carry out maintenance has led to the imposition of a maintenance order.  In such a case, a 
reserve fund may be necessary to ensure that money is available. 

Consultation

107. There were high levels of support for the principle of the maintenance order and the 
maintenance fund.  However, more than a third of respondents thought that maintenance orders 
should not be limited to five years.  The Executive continues to take the view that imposing an 
order for an indefinite period would impose too much of a burden on a local authority, which 
would have to monitor it, and on individual owners.  If the situation with regard to maintenance 
of the house continues to be unsatisfactory, a further order could be imposed. 
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CHAPTER 7 – RIGHT TO ADAPT RENTED HOUSES TO MEET NEEDS OF 
DISABLED OCCUPANTS

Policy objectives 

108. As part of strengthening the rights of private sector tenants, the Bill provides that a tenant 
(save tenants under a Scottish secure tenancy) should have the right to carry out adaptations for 
needs arising from disability.  However, that right cannot cut across the owner’s property and 
business rights and so is subject to the landlord’s consent and is on the basis that the tenant bears 
the cost of carrying out the works and also of reinstatement if the works reduce the value of the 
house.  If the tenant is unable to afford the costs involved then the appropriate source of any 
assistance is the local authority or other relevant agencies, not the landlord.

109. Where a tenant wishes to carry out adaptations, he or she should be able to do so unless 
there are good reasons why not.  The landlord should therefore only be able to refuse consent on 
reasonable grounds.  The Bill makes this requirement and gives examples of the matters that the 
landlord can reasonably take into account.

Alternative approaches

110. The alternative of giving the tenant an absolute right to carry out adaptations would be in 
conflict with the landlord’s rights in terms of the European Convention on Human Rights.

Consultation

111. The consultation invited comments on this proposal.  There was strong support, 
particularly from voluntary organisations, local authorities and national bodies.  Concerns were 
expressed about reinstatement at the end of the tenancy, with the suggestion that a bond system 
could be used to ensure this is done.  

CHAPTER 8 – SUPPLEMENTAL PROVISIONS, INCLUDING APPEALS

Policy objectives

112. Chapter 8 deals with various supplemental provisions.  There are powers to deal with 
obstruction of actions taken under the Bill’s provisions.  Local authorities are empowered to 
recover costs.  There are provisions on the registration and service of documents.  There are 
rights of appeal to the sheriff against work notices, maintenance orders and other measures.  In 
some cases there is a further right of appeal to the sheriff principal.

CHAPTER 9 – INTERPRETATION

Policy objectives

113. Chapter 9 deals with the interpretation of terms used in Part 1.
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PART 2 – SCHEME OF ASSISTANCE FOR HOUSING PURPOSES

Policy objectives

114. One of the underlying principles of the Bill is that individual owners, including owners of 
rented property, have primary responsibility for keeping their properties in good condition, but 
that assistance to meet their obligations should be available where necessary.   

115. The Executive believes that the local authority should have a wider range of options for 
providing assistance and that the form of assistance should be determined by the authority as part 
of its wider strategic responsibility, ensuring that public resources are used in the most 
appropriate way to achieve improvements in housing quality.  Cost-effective use of resources 
will ensure that, through the provision of suitable assistance, as many people as possible carry 
out necessary works which they would otherwise not do.  Where the assistance is in the form of 
financial subsidy it will be targeted at those most in need of it.

116. The Executive agrees with the principles set out in the Housing Improvement Task Force 
report for determining the assistance to be provided:

• assistance should be appropriate to the difficulty that the owner faces in carrying out 
the work;

• assistance should be the most cost effective in the circumstances;

• the local authority should be the primary channel for assistance;

• assistance should sit within a national framework to ensure consistency across 
Scotland; and

• the various types of assistance should be brought into a single scheme, so they are
seen as complementary.

117.   Local authorities will set up a scheme of assistance, ranging from grants to loans and 
subsidised loans to practical assistance or advice.  The local authority will decide what is the 
most appropriate means of assistance in each case, but it will be required to publish the criteria it 
uses for determining whether and what form of assistance to provide.  Ministers will be able to 
issue guidance and directions on the setting of criteria and local authorities will be required to 
have regard to the guidance, which could, for example, include prioritisation of certain groups or 
types of work for grant aid.   This will ensure that local authorities take proper account of 
national priorities alongside their local priorities, providing consistency of approach across the 
country while allowing flexibility to deal appropriately with the wide variety of local housing 
and social circumstances.

118. A particular aspect of the current arrangements for improvement and repair grant is that if 
a local authority serves a statutory notice or order requiring works to be carried out on a house, 
such as a repairs notice or an improvement order, it must provide grant to the owner.  Due to the 
limited resources available for tackling private sector housing problems, the mandatory grant 
requirement has been a disincentive to many local authorities to deal with disrepair.  The Bill 
introduces a mandatory requirement for local authorities to offer assistance where a work notice 
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has been served, replacing the requirement for mandatory grant.  Grant will remain mandatory 
where work is required to ensure that a disabled occupant has access to and is able to use a 
standard amenity.

119. Practical assistance may include, for example, the type of help provided by Care and 
Repair services, or assistance to overcome the barriers to action where there are joint or shared 
responsibilities.  Where individuals have difficulty in obtaining loans, local authorities will have 
the power to make loans available, either directly or through intermediaries.  They will also have 
the power to subsidise loans.  Grants will still be available where necessary, with improvement 
and repair grants merged into a single form of grant. Where subsidy is provided it will be 
subject to a test of resources made by regulation. There will, however, be scope to adjust the 
amount of subsidy, subject to approval by Ministers, to deal with local circumstances such as the 
need to achieve area renewal. 

120. The new system will take a more flexible and less prescriptive approach to providing 
assistance, while maintaining consistency by reference to a national framework.  The Bill 
therefore restates the relevant detailed provisions in the Housing (Scotland) Act 1987 in a 
rationalised and simplified form, with more scope for amendment by regulations and local 
authority discretion.

121. The adaptation of houses to suit the needs of disabled people is currently eligible for 
improvement grant, at the discretion of the local authority.  The new arrangements will make it 
mandatory for the local authority to provide assistance as part of its housing function.  Such 
assistance may be for example grant, loan or practical assistance either to adapt the current home 
or to help buy another house which is more suitable for the person’s needs.  The appropriate type 
of assistance will be influenced by the co-ordinated assessment and use of resources for 
equipment and adaptations being promoted by the Executive through the Joint Future approach 
between housing, social work and health authorities.  It will also be subject to the direction and 
guidance arrangements described in paragraph 117, which will allow Ministers to ensure that the 
approach to disabled people’s needs is consistent across the country and in accordance with 
national priorities.  Some disabled people need to carry out works so that they can have access to 
and use a standard amenity; in those cases, the present mandatory entitlement to grant will 
continue.   

Alternative approaches

122. An alternative approach would be to give only grants, but not loans, to house owners 
where financial assistance is provided for the carrying out of repairs.  It can be argued that this 
would maximise motivation for owners to carry out necessary work.  However, many home 
owners have substantial equity in their houses and on the principle that owners have primary 
responsibility for keeping their properties in good condition it is reasonable that in many cases 
they should invest in the condition of their house by borrowing against that equity.  The Bill 
allows the local authority to provide subsidised or unsubsidised loans to assist owners to 
overcome financial or other barriers, but also retains the option to give grants.

123. It could be argued that where a local authority compels a house owner to carry out works 
by serving a notice, it should always provide grant.  It is not necessarily the case that the poor 
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condition of a house results from the owner’s lack of resources.  The owner may decide that he 
or she has other priorities, knowing that if compulsory action is taken a grant will be available.  
The owner’s failure to act may result from practical rather than financial difficulties.  There is 
evidence that, for example, practical assistance to overcome the problems of shared 
responsibilities has resulted in works being undertaken without the owner needing direct 
financial assistance.  The provision of grant in these cases would be an inappropriate use of 
public resources.  The Bill proposes that where a local authority serves a notice it will be obliged 
to provide assistance but the form of that assistance will be appropriate to the circumstances.  
The arrangements described in paragraph 117 will allow Ministers to ensure that a fair and 
consistent approach is taken to judging what is appropriate. 

124. Another alternative would be to remove the requirement for local authorities to give 
support and leave it to owners.  This would significantly impact on local authorities’ capacity to 
meet their strategic objectives to improve housing quality.  It would also impact severely on 
owners who needed support.  It would almost certainly lead to increased visible disrepair and 
more risk to neighbours and the public. 

125. The Bill provides for mandatory assistance for adaptations to suit the needs of disabled 
people (except in relation to standard amenities where the assistance is in the form of grant).  An 
alternative would be to replace the current discretion for local authorities to decide whether grant 
should be made with an obligation to provide mandatory grant in all such cases.  This would 
create a duty on local authorities which in the view of the Executive could be very difficult to 
comply with, given the potential demand and the likely availability of resources.   The Executive 
also considers that grant may not be the most appropriate form of assistance in all cases in the 
light of the individual’s needs and circumstances.  It therefore does not wish to take this 
approach.  Instead it considers that the local authority should have an obligation to provide 
assistance (which may include grant), accompanied by the duty to comply with directions or 
have regard to guidance (as described in paragraph 117) which will allow Ministers to ensure 
that a fair and consistent approach is taken in line with national priorities.

Consultation

126. There was a high degree of agreement with the proposals.  For example, more than 75% 
of respondents agreed with the introduction of a range of types of assistance for house owners 
proposed, with particularly strong support from local authorities.  Some of the latter were 
particularly in favour of the removal of mandatory grant, remarking that having a range of 
assistance would allow them to deal with local circumstances more flexibly.

127. However, disagreement with the proposal was particularly strong among organisations 
representing older or disabled people.  They were concerned that local authorities might give 
loans instead of grants for adaptations.  Currently, grants for adaptations to meet the needs of 
disabled occupants are not mandatory, so applicants who are refused a grant are not entitled to 
any other assistance.  Recognising these concerns, the Executive has included the arrangements 
described in paragraph 117 to ensure that Ministers can provide a framework of national 
priorities that will translate effectively into local action, but will not prevent local authorities 
developing and implementing strategies that suit local circumstances.
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128. More than 80% agreed with the types of assistance proposed, although local authorities 
and others raised issues, including the argument that, in areas with low incomes and low equity, 
grants will continue to be an important tool for ensuring that work is carried out.  80% agreed 
with the introduction of subsidised loans.

129. The consultation proposed, following the recommendations of the Housing Improvement 
Task Force, that charging orders, by which local authorities can secure costs incurred against a 
house, should be made more flexible.  Although there was a high level of support for the 
proposal, particularly in connection with the use of such orders with the owner’s agreement, 
concerns were expressed at the first charge status of charging orders, by which they rank before 
mortgages.  Further examination of this proposal has persuaded the Executive that revised 
charging orders would not, in fact, be an effective mechanism for the recovery of costs, so that 
proposal has been dropped.  

PART 3 – PROVISION OF INFORMATION ON SALE OF HOUSE

Policy objectives

130. One underlying principle of the Bill is that owners should take responsibility for 
maintaining their property.  The Housing Improvement Task Force identified the lack of 
information provided to potential house purchasers as a major contributory factor in house 
disrepair and lack of maintenance.  Most purchasers rely on a mortgage valuation, which 
provides limited information on the condition of the house.  Purchasers may therefore find 
themselves owning houses requiring repairs and maintenance that they are unable to afford. 

131. The traditional “blind bidding” system leads to the expectation that, in most cases, a 
survey will be carried out before making a bid. When more than one prospective purchaser is 
competing for the property, this usually leads to multiple surveys being commissioned on the 
same property. Where a survey is carried out and a bid put forward unsuccessfully, prospective 
purchasers have paid for a wasted survey.  This, in turn, reinforces the tendency for buyers to 
rely on the cheapest option: the Scheme 1 mortgage valuation report.  

132. In the light of the Task Force’s conclusions, the Executive is committed to the 
introduction of a comprehensive survey of house condition, provided by the house seller or the 
selling agent to prospective purchasers – the Single Survey.  The Bill therefore provides the 
powers to enable the Scottish Ministers to prescribe in regulations information to be provided to 
potential house purchasers.  Ministers will decide on the use of these powers in the light of an 
evaluation of the voluntary pilot of the single survey launched in 2004.   One of the issues for 
consideration will be whether, as well as a survey of house condition, the information could 
include a valuation, which would remove the need for multiple valuations in the great majority 
of cases and act as a disincentive to the setting of upset prices at an unrealistically low level in 
order to attract interest.  

133. The person responsible for marketing a house that is on the market must hold the 
prescribed documents and provide them on request to a potential buyer.  The duty to provide the 
documents will rest with the person responsible for marketing the property. In most cases this 
duty will rest with a solicitor or estate agent, but the requirement would apply to whoever had 
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responsibility for marketing the property, including the seller if appropriate.  A charge could be 
made to cover the cost of making and sending a paper copy of the documents. 

134. The Scottish Ministers will prescribe the documents by regulations.  The regulations may 
specify that the survey will have to be prepared by a suitably qualified person. Ministers could 
also specify other information to be supplied in a Purchaser’s Information Pack which could 
include copies of any planning, listed building or building regulation consents and approvals, any 
guarantees for work carried out in the property, a copy of the land certificate or, if not available, 
a summary of common repair and maintenance obligations for flatted properties, and a summary 
of any property management responsibilities.  Further research on the content of a Purchaser’s 
Information Pack has been carried out.

135. Ministers will have powers to specify exemptions to the duties to provide the documents 
by regulations.  Exemptions could include newly built houses.

136. Enforcement will be by the local weights and measures authority.  If the documents are 
not made available as required, or any other duty under this Part is breached, a penalty charge 
notice may be served.

Alternative approaches

137. One alternative would be to leave the development of a single survey to the market, in 
other words to allow individual sellers to decide whether to provide a single survey.  This 
approach has been tested by the pilot.

138. There has recently been a growth in bids made “subject to survey”, particularly in the 
Edinburgh area. This is a market response to the multiple survey problem in a part of Scotland 
which has experienced very high demand for housing in recent years.  Although this is a means 
of avoiding multiple surveys it is not clear at present whether this practice will gain general 
acceptance. It also has the potential to slow up the purchase process as acceptance of an offer 
depends on the survey results, introducing the prospect of further negotiation on price after the 
survey is obtained.  In addition, the survey following acceptance is usually only the Scheme 1 
valuation report, with the limited information that this gives.  

139. Another approach would be to promote, perhaps by advertising, the benefits of the more 
detailed Scheme 2 survey and to encourage buyers and lenders to commission one before buying 
a property.  It is, however, likely that many buyers would continue to use the mortgage 
valuation, especially when faced with the possibility of multiple surveys, nor would this deal 
with low upset prices.

Consultation

140. The consultation asked whether Ministers should take “reserve” powers to introduce the 
single survey, first considering whether market-led approaches could work; implement a 
requirement for a single survey as soon as the Bill is commenced; or leave it to the market.  59% 
of respondents felt that the Executive should take “reserve powers” to compel sellers to make a 
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single survey available when marketing their properties.  This is the approach that it is intended 
to take.  25% favoured the market solution.  Professional bodies tended to oppose a mandatory 
single survey (although the Executive does not believe that it would have an adverse effect on 
the overall incomes of the surveying or legal professions).

141. The consultation suggested that certain categories of property could be exempted from 
the single survey.  One of these was right to buy sales, on the grounds that such properties are 
not marketed and the price is set by an independent valuation.  31% said that these should be 
exempted.  However, some prominent organisations commented that such properties should not 
be exempted, on the grounds that their purchasers may be in particular need of information about 
the condition of the house and the financial implications of repair and maintenance.  This is 
because they mostly will have no experience of buying and selling property; they may have 
bought their houses from their own resources and have difficulty in borrowing money for repairs 
and improvements; and many will not carry out their own survey and will be denied the 
information to be given to other house purchasers.

142. The Executive has considered these points and decided that, although the grounds for 
exempting right to buy sales from the single survey are still valid, there is a need to provide such 
purchasers with information on the condition and maintenance costs of their houses.  The Bill 
will therefore allow Ministers to require that such information should be provided to people 
seeking to exercise the right to buy, along with the valuation of their house.    

PART 4 – LICENSING OF HOUSES IN MULTIPLE OCCUPATION

Policy objectives

143. The term “houses in multiple occupation” (HMO) covers various forms of shared 
accommodation, including shared flats, student residences and hostels. Mandatory licensing of 
HMOs was introduced in phases from 2000 because of concerns about accommodation, safety 
and management standards. Licensing is intended to give increased protection to residents in 
HMOs, who are often vulnerable for one reason or another, by ensuring that they have good 
quality, safe accommodation with good management. Good management of HMOs can also help 
in tackling any complaints of antisocial behaviour by residents. 

144. Since 1 October 2003 all properties occupied by three or more people, being members of 
three or more families, have required to be licensed by the local authority. Registered care homes 
and some other services regulated by the Care Commission are exempt, as are religious 
communities.  Scottish Executive Guidance sets out benchmark standards for physical and 
management conditions, but authorities can vary these to suit individual circumstances.  
Following a report by the Social Justice Committee and a review of the licensing system by the 
Executive, adjustments to the system were made from 1 October 2003. 

145. The main disadvantage of the existing system of licensing is that it is established under 
and therefore constrained by the framework of the Civic Government (Scotland) Act 1982, 
which was not designed for the licensing of houses.  These constraints will be overcome by re-
enacting, with amendments, HMO licensing in primary legislation.  This change will also move 
HMO licensing into the mainstream of housing legislation, ensuring that it has better strategic 
links with other housing policy, locally as well as nationally.
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146. Many of the changes being made to the licensing system will increase its flexibility while 
allowing Ministers to make it more consistent throughout the country.  Ministers will have the 
power to designate categories of HMO for discretionary exemption from licensing, with local 
authorities being empowered to continue to license such HMOs in their area or part of it.  The 
test of whether a landlord is “a fit and proper person” will be aligned with the test for landlord 
registration set out in the Antisocial Behaviour etc (Scotland) Act 2004.  Ministers will have 
power by order to prescribe mandatory conditions for HMOs, in order to maintain consistency 
with developments in other areas of policy.  Ministers will be able by order to direct the manner 
by which fees are determined by all authorities or by particular authorities.  

147. Ministers will also have the power to issue guidance, following consultation with local 
authorities and other interested parties.  Local authorities will have to have regard to this 
guidance in implementing the licensing system.

148. In order to allow local authorities to make progress with licensing under the existing 
arrangements, and give them a long view of the new system, the Executive intends to delay 
implementation of the new provisions, probably until 2007.

149. Local authorities have powers in Part VIII of the Housing (Scotland) Act 1987 to deal 
with problems in HMOs, including registration schemes, means of escape from fire notices and 
control orders.  These powers are largely obsolete and over-bureaucratic and address property 
management problems, but not tenancy management problems or the character of the owner.  
The Bill repeals these powers as a simplification of the regulatory system.  

150. A local authority will be able to issue a temporary exemption order, valid for up to three 
months in the first instance, which will allow the owner of an HMO that does not have a licence 
to take steps in an orderly way to stop it from being an HMO, for example, by reducing the 
occupancy rate.  The local authority will be able to specify steps the landlord must take to ensure 
the safety or security of occupiers in the meantime.

Alternative approaches

151. It could be argued that, licensing having been introduced by an order under the Civic 
Government (Scotland) Act 1982, the aim of regulating this area of the housing market had been 
achieved and that all that was required was to ensure that licensing was implemented.  The 
Executive is providing £3m over three years to improve licensing and identify unknown HMOs, 
developing a self-certification scheme for publicly accountable landlords, and has revised the 
licensing guidance to improve the management of the system.  However, the system remains
inflexible and inconsistent.  There are wide discrepancies in fee scales and differences in the 
standards required.  There is also no local discretion for exempting categories of HMO that may 
not present a problem in a particular area.  The Executive is convinced that re-enacting the 
system in primary legislation means that it can be improved, building on what has been achieved 
so far. 
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Consultation 

152. The great majority of respondents were in favour of a new legislative framework for 
HMO licensing and the abolition of Part VIII powers.  Some local authorities emphasised that 
the expertise they had built up in dealing with the existing system should be built on, which is 
the Executive’s intention.  The Executive’s commitment to delay the introduction of the new 
rules until local authorities had made further progress with licensing under the existing system 
was welcomed.       

PART 5 – MOBILE HOMES

Policy objectives

153. The Bill extends the protection for people who occupy a mobile home and let a stance 
from a site operator.  A mobile home is a movable structure which is placed on a stance on a 
defined site.  Based on the 2001 census, the number of households covered by these proposals 
will be somewhat less than 4,500. For some a mobile home is their preferred choice but for 
others it is the only available accommodation.  The current legislation can leave some owners in 
a vulnerable position and the Bill rebalances the rights of mobile home and site owners on issues 
around tenancy conditions, security of occupation, and the selling of mobile homes.

154. Much of the background to the Bill provisions arises from the report of the Park Homes 
Working Party.  This covered England and Wales but the current legislative arrangements, the 
nature of the market and the stakeholder organisations all have a GB perspective. The Executive 
considers it is appropriate to apply many of the proposals in that report to Scotland.  In parallel 
with the consultation on the Bill, similar measures have been introduced for England and Wales 
through the Housing Act 2004.

155. Current legislation dealing with mobile homes are the Caravan Sites and Control of 
Development Act 1960 (GB); Caravan Sites Act 1968 (England and Wales, extended to Scotland 
by the 1975 Act); Mobile Homes Act 1975 (GB); and Mobile Homes Act 1983 (GB). The 
Housing Act 2004 for England and Wales inadvertently changed the 1968 Act powers as they 
relate to Scotland.  Apart from one part of this change, which the Bill will re-enact, the Bill will 
undo these amendments and change the 1968 Act as was originally intended.

156. The 1983 Act controls the terms of any agreement between a site operator and a person 
who lets a stance for a mobile home which will be his only or main residence.  It specifies terms 
- called implied terms - which will be part of the agreement whether or not they are stated. It also 
requires express terms (those terms agreed between the parties) to be set out in a written 
agreement within three months of the agreement being made.  

157. Under the terms of the 1983 Act, once a home owner leases a stance the express 
conditions of the agreement may be finalised up to 6 months later. This puts owners at a 
significant disadvantage in any negotiation, as the terms can be finalised after they have 
purchased their home, and refusal to accept terms could mean that they have to move, which 
could prove very costly.  The Bill instead requires the agreement to be based on terms provided, 
in writing, 28 days in advance of the agreement being made, or 28 days in advance of the 
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agreement to sell the home.  It provides for the occupier to consent to a shorter period.  Any
express terms which are not included in this agreement will be unenforceable. 

158. The implied terms in the 1983 Act allow for the contract to be terminated on the grounds 
of detrimental effect resulting from the age and condition of the mobile home. The Park Homes 
Review in England found that this had been abused by site owners removing old homes in order 
to replace them with newer, and much more profitable, homes. The Executive agrees with the 
Review’s views that age is not a sound criterion in this regard, the judgement should be made on 
condition, which is within the occupier’s control, and the occupier should be given a reasonable 
opportunity to improve the condition of his mobile home.  The Bill does this.

159. The 1983 Act provides that the site owner’s consent to the assignation of a stance 
agreement, when an individual wishes to sell their mobile home, cannot be unreasonably 
withheld.  There is some evidence from the Park Homes Review of site owners frustrating sales 
through delays in giving, or withholding, consent.  The Bill requires that a decision is made 
within 28 days of a request for consent and, failing this, allows application to the Sheriff for a 
decision.  

160. The 1983 Act sets out a range of implied terms which include the duration of the 
agreement and arrangements for terminating the agreement, among others.  In order to allow 
statutory provisions to take account of market changes, Scottish Ministers will have the power to 
amend the implied terms in the 1983 Act by order, following consultation.  They will be able to 
do this for existing agreements on the first occasion that the power is used but thereafter will 
only be able to do so for new agreements.

161. The 1968 Act (as extended to Scotland by the 1975 Act) provides protection from 
unlawful eviction and harassment where a person has stationed a mobile home on a site.  
Because mobile homes legislation was not amended at the same time as housing law, there is an 
inconsistency of treatment depending on the circumstances of individual occupation. The Bill 
ends this inconsistency by extending the broader definition of illegal eviction and harassment to 
mobile homes. 

162. The 1983 Act sets out terms for succession to the lease of a site. The Executive originally 
proposed to extend in the Bill the succession rights which apply to spouses to same-sex partners.  
However, this matter is covered by the Civil Partnership Act 2004.

Alternative approaches

163. No other method of achieving these benefits has been proposed.

Consultation

164. The great majority of respondents agreed with the proposals and believed that these, 
taken together with existing legislation, would provide adequate protection to mobile home 
occupiers, although some considered that legislation should go further.
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PART 6 – AMENDMENT TO CRITERIA USED TO ASSESS SUITABILITY TO ACT 
AS LANDLORD

Policy objectives

165. The Antisocial Behaviour etc. (Scotland) Act 2004 provides for the compulsory 
registration by local authorities of landlords in the private sector.  The registration system has 
two main elements.  The local authority must be satisfied that the landlord (and any agent) is fit 
and proper to be letting houses, and the landlord must declare the houses that he or she is letting.  
Landlords and their houses and agents are listed in a public register.

166. During the passage of the 2004 Act there was debate as to whether the registration 
scheme should be extended or strengthened in the context of the Housing Bill to take in issues 
relating to the quality of the house or its management.  The Bill addresses the physical quality of 
privately rented housing through the provisions already described to modernise the Tolerable 
Standard and the Repairing Standard and strengthen the rights of tenants to ensure that repairs 
are carried out.

167. The Executive is sympathetic to the view that registration can be used to raise the quality 
of management by landlords.  The fit and proper person test to be introduced under the 2004 Act 
will allow local authorities to act against landlords who use demonstrably bad letting practices, 
but it could be helpful to be more explicit about what is good practice, to strengthen local 
authorities’ ability to act against it in this way.  The Bill gives Ministers the power to make a 
Letting Code setting out good practice.  The power is subject to Ministers publishing an 
assessment of the effectiveness of the existing package of legal requirements and the voluntary 
accreditation approach (which is currently being piloted) in delivering satisfactory management, 
and consulting on proposals for the Code.  These requirements are designed to ensure that the 
necessity of a Letting Code is fully assessed, and to allow market-based voluntary accreditation 
to be properly tested.

168. The Bill also makes explicit that the fact and nature of an agency arrangement can be 
relevant to the fit and proper person test.  This is to allow, for example, for a landlord who hands 
over full control of his or her property to a reputable letting agent to be regarded as having taken 
proper steps for the letting of the house.  The local authority would need to be satisfied that the 
arrangement was sound and that, for example, the agent would cease to act for a landlord who 
interfered inappropriately in the management of the house.

Alternative approaches

169. The Executive could specify management standards on the face of the Bill, which would 
make its intentions clear and remove the threat of further regulation through subordinate powers.    
The Executive has published a set of core standards for voluntary accreditation, but these are 
standards intended to recognise high standards, and their imposition across the whole sector 
would raise rents and reduce supply at the lower end.  There is currently not sufficient evidence 
to be clear about what set of standards lying somewhere between existing legal requirements and 
the accreditation core standards would on the one hand be an appropriate basic standard for now 
and the future and on the other hand not remove key incentives for landlords to wish to be 
accredited.
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170. Instead of providing for the letting code and the provisions on agents to have effect 
through the medium of the fit and proper person test, the Executive could specify particular 
conditions on these matters which attach directly to registration.   The drawback of such an 
approach is that breach of a condition should attract a penalty which in this context would be 
removal of registration, potentially losing the house from the market and affecting the landlord’s 
livelihood.  The Executive’s view is that removal of registration should only happen on a 
balanced assessment of all relevant matters, and that is best achieved through the approach of the 
fit and proper person test.

Consultation

171. Nearly two thirds of respondents supported extending the registration scheme for private 
landlords, but 36% considered that this would place too great a burden on landlords.

PART 7 – RIGHTS OF ENTRY 

Policy objectives

172. Part 7 sets out the powers of entry and inspection for local authorities, Private Rented 
Housing Committees, house owners, landlords and the police which are essential to ensure that 
powers relating to Housing Renewal Areas, work notices, maintenance orders and other 
provisions of the Bill can be applied.  In certain circumstances a warrant authorising entry may 
be sought.  These powers are essential to the operation of the Bill, so no alternatives would 
serve.  These powers arose from recommendations in the report of the Housing Improvement 
Task Force (which was consulted on in 2003). 

PART 8 – GENERAL AND SUPPLEMENTARY

Policy objectives

173. Part 8 deals with ancillary provision, details relating to orders and regulations, Crown 
application and other technical matters.

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC.

Equal opportunities

174. The provisions of the Bill are not discriminatory on the basis of gender, race, age, 
disability, sexual orientation, marital status or religion.  The Bill is substantially based on the 
work of the Housing Improvement Task Force, which, in order to inform its deliberations, 
commissioned research into the views of equality groups on the issues that the Task Force was 
considering.

175. That research identified the issue that some Muslims will not borrow money because of 
their belief, on religious principles, that it is wrong to pay or accept interest.  Since mandatory 
grant for works is being replaced by mandatory assistance, including loans, there may be 
problems for some Muslims in accessing financial assistance.  However, there are in existence 
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Islamic financial mechanisms that can avoid the problem of interest.  The Executive will work 
with appropriate bodies to ensure that implementation is compatible with equal opportunities.

176. The Bill makes special provision for the adaptation of houses to suit the needs of disabled 
occupants.  Currently local authorities have discretion as to whether to provide a grant to assist 
such adaptation.  The Bill instead requires the local authority to provide assistance, which may 
be grant or another form of assistance.  To ensure a consistent approach in line with national 
priorities, the Bill also requires the authority to have regard to any guidance Ministers may make 
on the criteria for deciding the form of assistance.

177. The Bill also gives the tenants of landlords in the private sector the right to carry out 
adaptations to suit the needs of a disabled occupant.  To comply with human rights requirements, 
this right is subject to the consent of the landlord which shall not be unreasonably withheld and 
to the tenant bearing the cost of the works and of reinstatement.  

178. The provision in the Bill permitting the suspension of work notices, where the advantages 
of carrying out the work are considered to be outweighed by the risk to the health of an occupant,
should benefit some people who are disabled or infirm.

Human rights

179. The Executive is satisfied that the Bill’s provisions are compatible with the European 
Convention on Human Rights.  Compliance with the Convention has been considered throughout 
the process of policy development and drafting.  

180. Article 1 of Protocol 1 of the Convention guarantees peaceful enjoyment of possessions.  
The Bill sets out that a local authority can require or carry out demolition of a house, but only 
where that house is situated in a Housing Renewal Area and is in serious disrepair.  The Bill 
places requirements on owners in relation to their property and also contains measures which 
affect the occupancy rights of individuals.    All such provisions in the Bill have a legitimate aim 
of the provision of reasonable standard of housing for the population of Scotland.  Any of the 
controls of use, or possible deprivation in the case of demolitions, are justified in pursuing this 
legitimate aim.  The provisions strike a balance between the interests of the community in having 
a reasonable standard of housing and individuals’ rights to the peaceful enjoyment of their 
property.  There are various safeguards and protections for the occupiers.  For instance the right 
to require removal from premises is only exercisable if the occupier is considered to be 
endangered by the carrying out of work and suitable alternative accommodation is available. 
There is a reasonable relationship of proportionality between the means employed by the state 
and the aim pursued. 

181. The Bill gives various rights of entry to various parties such as the local authority, Private 
Rented Housing Committees, owners and landlords.  All of these rights are to enable 
implementation of other provisions of the Bill.  They are to be exercised only at a reasonable 
time and notice must be given unless the situation is urgent or where to give notice would defeat 
the proposed object of the entry.  Any damage caused is to be compensated.   Only local 
authorities or Private Rented Housing Committees can seek a warrant to exercise a right of entry 
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using reasonable force.   The Executive believes that these measures are proportionate and do not 
breach Article 8 of the Convention.

182. Some provisions allow for the determination of civil rights and criminal charges.  In each 
instance the Executive is satisfied that there is an entitlement to a fair and public hearing within a 
reasonable time by an independent and impartial tribunal established by law.  Accordingly the 
Executive believes that the provisions do not breach Article 6 of the Convention.

Island communities

183. The benefits of the Bill will apply to island communities as to residents on the mainland.

Local government

184. The Bill extends the powers and duties of local authorities to deal with problems of 
private sector housing quality in their areas.  The proposals to extend these powers and duties 
were widely welcomed by local authorities in the consultation on legislative proposals.

Sustainable development

185. The primary intention of the Bill is to help to ensure that private housing meets standards 
of repair and other conditions that will help to maintain its integrity and sustainability.  It aims to 
promote maintenance of houses, to prevent them from falling into disrepair.  Eventually it should 
extend the life of existing houses, reducing the need for new houses to be built.  This will ensure 
a more effective and sustainable use of resources. The repair of a house will in almost all cases 
consume fewer resources than building a replacement house, and the Bill therefore contributes to 
environmental sustainability.  The provisions relating to dealing with disrepair and other 
problems on an area basis will help to contribute to the development of sustainable communities.

186. The amendment of the Tolerable Standard to include satisfactory thermal efficiency will 
reduce the use of energy within houses that fail to meet this standard, since they will be required 
to reach the level of thermal efficiency that is set as the minimum acceptable.
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