
 

Briefing for the Public Petitions Committee 

 

Petition Number: PE1364 

Main Petitioner: Phyllis M. McBain 

Subject: Clarifying guidelines on Gypsy/Traveller encampments 

Calls on the Parliament to urge the Scottish Government to review all 
guidelines relating to trespass and encampments for Gypsies and Travellers 
to ensure their intent is clear and that they are being applied. 

 

Background 

 The background information provided with the petition refers to the Scottish 
Government’s guidelines on the management of unauthorised Gypsy/Traveller 
encampments which were issued in 2004. The petitioner’s view is that the 
guidelines “lack information addressing the concerns of settled communities 
who are dealing with Gypsy/Traveller encampments”. The petitioner calls for 
the publication of a “Charter of Conduct” for all members of the community in 
relation to unauthorised encampments. 

National guidelines on management of unauthorised encampments 

The Scottish Government’s guidelines set out best practice for local 
authorities and police forces. The basic principles are that: 

 
“Policies should seek to manage unauthorised encampments to 
minimise disruption for all concerned and ensure that any anti-social 
behaviour is tackled firmly, regardless of who the perpetrators are. 
The same standards of behaviour should be expected from all 
members of the community whether Gypsies/Travellers or the settled 
population, based on mutual respect and with equal rights, 
responsibilities, entitlements and obligations.” (Para 3). 

 
 A range of stakeholders were consulted on the draft guidelines in 2004. The 
consultation analysis reported a diverse range of views. The Scottish 
Government also undertook an evaluation of the use of the guidelines in 
2007. The review report concludes that most local authorities have found the 
guidelines to be useful in managing unauthorised encampments. 

 
The Association of Chief Police Officers in Scotland (ACPOS) also published 
guidance on the management of unauthorised Gypsies/Travellers sites.  

http://www.scottish.parliament.uk/business/petitions/docs/PE1364.htm
http://www.scotland.gov.uk/Publications/2004/12/20417/48825
http://www.scotland.gov.uk/Resource/Doc/30859/0023523.pdf
http://www.scotland.gov.uk/Resource/Doc/1032/0053389.doc
http://www.acpos.police.uk/Documents/Policies/ED_GypsyTravellerGuide_2008_11.pdf
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Legislative framework relating to unauthorised encampments 

There are various civil and criminal law provisions which have the potential to 
impact on the management and handling of unauthorised encampments. The 
following table outlines the main Scottish, UK and European legislation 
relating to unauthorised encampments: 

 

Legislation in Scotland 

Trespass (Scotland) 
Act 1865 

 

Section 3 states that a person who lodges in any 
premises, or occupies or encamps on any land, being 
private property, without the consent and permission 
of the owner or legal occupier of such premises or 
land, and every person who encamps or lights a fire 
on or near any road or enclosed or cultivated land, or 
in or near any plantation, without the consent and 
permission of the owner or legal occupier of such 
road, land, or plantation, shall be guilty of an offence. 

Roads (Scotland) 
Act 1984 

Section 100(c) provides that, A person who, without 
lawful authority or reasonable excuse, by lighting a 
fire within, or by permitting a fire for which he is 
responsible to spread to within, 30 metres of a road, 
damages the road or endangers traffic on it, commits 
an offence. 

Section 129(4) provides that, A person who pitches a 
tent or encamps in a road commits an offence. 

Section 151 provides that, " A "road" means, subject 
to subsection (3), any way (other than a waterway) 
over which there is a public right of passage (by 
whatever means and whether subject to a toll or not) 
and includes the road's verge, and any bridge 
(whether permanent or temporary) over which, or 
tunnel through which, the road passes; and any 
reference to a road includes a part thereof 

Anti-Social 
Behaviour 
(Scotland) Act 2004 

This Act includes a range of measures to deal with 
anti-social behaviour such as antisocial behaviour 
orders, a new power to disperse groups and fixed 
penalty notices for a range of antisocial and 
environmental offences including fly-tipping. The 
provisions on anti-social behaviour orders (ASBOs) 
replace provisions on ASBOs in the Crime and 
Disorder Act 1998, as they relate to Scotland. ASBOs 
are preventative orders to protect persons affected by 
anti-social behaviour from further acts or conduct 
which causes or is likely to cause alarm or distress. 
Breach of an ASBO is a criminal offence. 

http://www.opsi.gov.uk/RevisedStatutes/Acts/ukpga/1865/cukpga_18650056_en_1
http://www.opsi.gov.uk/RevisedStatutes/Acts/ukpga/1865/cukpga_18650056_en_1
http://www.opsi.gov.uk/RevisedStatutes/Acts/ukpga/1984/cukpga_19840054_en_1
http://www.opsi.gov.uk/RevisedStatutes/Acts/ukpga/1984/cukpga_19840054_en_1
http://www.opsi.gov.uk/legislation/scotland/acts2004/asp_20040008_en_1
http://www.opsi.gov.uk/legislation/scotland/acts2004/asp_20040008_en_1
http://www.opsi.gov.uk/legislation/scotland/acts2004/asp_20040008_en_1
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UK Legislation 

Criminal Justice 
and Public Order 
Act 1994 

This Act deals with trespass and the removal of 
vehicles. Section 61 deals with police powers to 
remove trespassers on land and section 62 provides 
supplementary powers of seizure and imposes 
criminal sanctions. 

It is important to note that sections 61 and 62 apply to 
situations in which two or more "trespassers" are 
involved. Section 61 allows the police to direct 
trespassers to leave the land and to remove vehicles 
or property on the land where the senior police officer 
present at the scene has a reasonable belief that (a) 
two or more persons are present with the intention of 
staying there for a period of time, and (b) reasonable 
steps have been taken by, or on behalf of, the 
occupier to ask them to leave. In addition, the senior 
police officer must have a reasonable belief that 
either (a) the group have caused damage to the land 
or property, or threatened, abused or insulted the 
occupier or representatives of the occupier or, (b) the 
group have six or more vehicles between them on the 
land.  

The Race Relations 
Act 1976 (as 
amended by the 
Race Relations 
(Amendment) Act 
2000)  

Section 2 of the 
2000 Act 
substitutes section 
71 of the 1976 Act 

Places a general statutory duty on public authorities, 
when carrying out their functions, to have due regard 
to the need to: 

 Eliminate unlawful racial discrimination; 

 Promote equality of opportunity; and 

 Promote good relations between persons of 
different racial groups. 

The Public Order 
Act 1986, Part III, 

Creates a number of offences which involve racial 
hatred such as use of words or behaviour or display 
of written materials intended to stir up racial hatred; 
possession of inflammatory material; etc. 

Environment 
Protection Act 1990 

 

Fly-tipping is an offence under section 33 of the 
Environmental Protection Act 1990 (EPA) and can be 
defined as the unauthorised deposit of waste on land 
that is not licensed for this purpose. Section 59 of the 
EPA provides powers to SEPA and local authorities to 
require the removal of the waste or to remove it 
themselves and recover the costs. 

European Legislation 

The European 
Convention on 

The rights and protections afforded by the articles of 
the European Convention on Human Rights (and 
laterally the Human Rights Act 1998) should be 

http://www.opsi.gov.uk/acts/acts1994/ukpga_19940033_en_1
http://www.opsi.gov.uk/acts/acts1994/ukpga_19940033_en_1
http://www.opsi.gov.uk/acts/acts1994/ukpga_19940033_en_1
http://www.legislation.gov.uk/uksi/2003/1626/contents/made
http://www.legislation.gov.uk/uksi/2003/1626/contents/made
http://www.opsi.gov.uk/acts/acts1986/pdf/ukpga_19860064_en.pdf
http://www.opsi.gov.uk/acts/acts1986/pdf/ukpga_19860064_en.pdf
http://www.opsi.gov.uk/acts/acts1990/ukpga_19900043_en_1.htm
http://www.opsi.gov.uk/acts/acts1990/ukpga_19900043_en_1.htm
http://conventions.coe.int/treaty/Commun/QueVoulezVous.asp?NT=005&CL=ENG
http://conventions.coe.int/treaty/Commun/QueVoulezVous.asp?NT=005&CL=ENG
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Human Rights 

 

enjoyed by all, without discrimination on the grounds 
of "sex, race, colour, language, religion, political or 
other opinion, national or social origin, association 
with a national minority, property, birth or other 
status." In particular, Article 8 states that "everyone 
has the right to respect for his private and family life, 
his home and his correspondence." 

The Human Rights 
Act 1998 

Created a statutory requirement to read all legislation 
(past and present) in accordance with the provisions 
of the European Convention. In relation to public 
bodies, Section 6(1) states that "it is unlawful for a 
public authority to act in a way which is incompatible 
with a Convention right." 

Scottish Government Action 

The Scottish Government have advised that many local authorities now have 
strategies/protocols in place for managing unauthorised encampments.  The 
unauthorised encampment guidance states that these strategies should be 
developed with the involvement of all key stakeholders and must seek to 
balance the rights and responsibilities of the Gypsy/Traveller and settled 
communities. In 2010/11, £1 million of funding for Gypsy/Traveller sites was 
rolled up into the local government settlements.   

There are no current plans to review the guidelines for the management of 
unauthorised encampments. 

Scottish Parliament Action 

The Parliament’s Public Petitions Committee is currently considering a  
petition which urges the Scottish Government to remove the Trespass 
(Scotland) Act 1865 from all future guidance on the management of 
Gypsy/Traveller temporary halt sites and unauthorised encampments.   

  
Lisa Taylor 
Senior Research Specialist 
12 October 2010 
 
 

SPICe research specialists are not able to discuss the content of petition 
briefings with petitioners or other members of the public. However if you have 
any comments on any petition briefing you can email us at 
spice@scottish.parliament.uk 

Every effort is made to ensure that the information contained in petition 
briefings is correct at the time of publication. Readers should be aware 
however that these briefings are not necessarily updated or otherwise 
amended to reflect subsequent changes. 

 

http://www.opsi.gov.uk/acts/acts1998/ukpga_19980042_en_1
http://www.opsi.gov.uk/acts/acts1998/ukpga_19980042_en_1
http://www.scottish.parliament.uk/business/petitions/docs/PE1321.htm
http://www.scottish.parliament.uk/business/petitions/docs/PE1321.htm
mailto:spice@scottish.parliament.uk

