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Subject: Calls on the Parliament to urge the Scottish Government to instruct, 
with immediate effect, an independent public inquiry under the Inquiries Act 
2005 into the outbreak of clostridium difficile at the Vale of Leven Hospital so 
that wider lessons for the whole NHS can be learned and that the inquiry 
involves, and publicly funds, all relevant individuals, groups and organisations 
affected by the outbreak to determine the inquiry’s terms of reference and 
identify the issues to be examined. 
 
Background 
During the period December 2007 to June 2008, 55 patients at the Vale of 
Leven hospital are known to have developed Clostridium Difficile Associated 
Disease (CDAD). Of these patients, CDAD is known to have been either the 
direct cause or a contributory factor in the deaths of 18 people. 
 
Following the outbreak, the Cabinet Secretary for Health and Wellbeing 
convened an independent review group to: 
 

• examine all of the circumstances surrounding the CDAD cases 
• review the adequacy of the surveillance systems and infection control 

measures that were in place at the Vale of Leven 
• review the adequacy of facilities, procedures and systems now in place 

at the hospital 
 
The review was conducted by Professor Cairns Smith over a period of five 
weeks with the report published on 7 August 2008. Some of the main findings 
of the report included inadequate isolation and hand washing facilities, as well 
as failings in the local surveillance system. 
 
Following publication, the families of those who died were critical of the brevity 
of both the investigation and the resulting report. During a BBC Scotland 
documentary on the outbreak, the lead author of the report said that the 
review did not get to the bottom of every aspect of the outbreak. Also, 
Professor Hugh Pennington has commented in the media that it is likely that 
more than 18 people died as a result of CDAD.1

 
As referred to above, the Cabinet Secretary for Health and Wellbeing ordered 
a rapid independent investigation into the outbreak at the Vale of Leven. The 

                                                 
1 BBC News (19 November 2008) C.diff ‘a factor in more deaths’. 

http://www.scottish.parliament.uk/business/petitions/docs/PE1225.htm
http://www.abdn.ac.uk/public_health/cdad/
http://news.bbc.co.uk/1/hi/scotland/7735486.stm


 

report was followed by an action plan, and both the review group report and a 
report by Health Protection Scotland were passed to the Lord Advocate (Head 
of the Crown Office and Procurator Fiscal Service). At the time of writing, a 
police investigation is underway. This may result in a report to the local 
Procurator Fiscal. 
 
Crown Office and Procurator Fiscal Service (COPFS) 
 
The COPFS website notes, under the heading of ‘Sudden, Suspicious and 
Unexplained Deaths’, that: 
 

“The Procurator Fiscal has a duty to investigate all sudden and 
unexplained deaths, as well as deaths in suspicious circumstances.  
Approximately 13,500 sudden, unexplained and unexpected deaths are 
reported annually to the Procurator Fiscal.  Deaths are usually reported 
to the Procurator Fiscal by the police, a doctor or the Registrar of Births, 
Deaths and Marriages. (…) The purpose of the Procurator Fiscal's 
investigation is to decide whether there is a need for a criminal 
prosecution, or if a Fatal Accident Inquiry should be held.” 

 
The COPFS websites goes on to state, under the heading of ‘Fatal Accident 
Inquiries’, that: 
 

“A Fatal Accident Inquiry (FAI) is a statutory public inquiry into the 
circumstances of a death.  The Procurator Fiscal can apply to the Sheriff 
Court to hold a FAI once the investigation of the death is complete.  The 
Procurator Fiscal must hold a FAI when a death was caused during 
employment, or while in legal custody, ie while being held at a police 
station or prison.  In other circumstances, the Procurator Fiscal can hold 
a FAI where there are issues of public safety or matters of general public 
concern arising from a death and there is a need to highlight hazardous 
or dangerous circumstances or systems that have caused or contributed 
to it.” 

 
Given that the police investigation is still underway, it is not possible to say at 
this stage what action might be taken by the COPFS. In Parliament on 20 
November 2008, the Cabinet Secretary said she had not ruled out a public 
inquiry and that: 

“In the interests of due process for all concerned, it is appropriate for 
me to allow [the police] investigation to continue before making any 
further pronouncement. I repeat: on an issue of such seriousness, a 
public inquiry has not and should not be ruled out”. (Col 12617) 

Inquiries Act 2005 
As noted above, it is possible that a form of public inquiry (ie a FAI) may be 
sought by the local Procurator Fiscal.  However, the petition calls for an 
inquiry under the provisions of the Inquiries Act 2005. 
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http://www.documents.hps.scot.nhs.uk/hai/sshaip/publications/cdad/cdad-review-2008-07.pdf
http://www.copfs.gov.uk/About/roles/pf-role/investigation-deaths/sudden-deaths
http://www.copfs.gov.uk/About/roles/pf-role/investigation-deaths/sudden-deaths
http://www.copfs.gov.uk/About/roles/pf-role/investigation-deaths/fatal-accident
http://www.copfs.gov.uk/About/roles/pf-role/investigation-deaths/fatal-accident
http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-08/sor1120-02.htm#Col12617


 

The 2005 Act allows UK, Scottish, Welsh or Northern Ireland ministers to 
establish a public independent inquiry where it appears that: (a) particular 
events have caused, or are capable of causing, public concern; or (b) there is 
public concern that particular events may have occurred. An inquiry has no 
power to determine any person’s civil or criminal liability. The terms of 
reference are set by the relevant ministers. The House of Commons Library 
has published a briefing entitled ‘Investigatory Inquiries and the Inquiries Act 
2005’ (November 2008) providing a brief overview of the provisions of the 
2005 Act. 
 
On 11 September 2008, motion S3M-2524 which expressed support for a 
public inquiry, was passed in the Scottish Parliament (For 62, Against 2, 
Abstentions 63). 
 
 
Kathleen Robson 
Senior Research Specialist 
9 December 2008 
 
 
 
 
 
 
 
 
 
SPICe research specialists are not able to discuss the content of petition briefings with 
petitioners or other members of the public. However if you have any comments on any 
petition briefing you can email us at spice@scottish.parliament.uk
 
Every effort is made to ensure that the information contained in petition briefings is correct at 
the time of publication. Readers should be aware however that these briefings are not 
necessarily updated or otherwise amended to reflect subsequent changes. 
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