
 
 

Briefing for the Public Petitions Committee 
 

Petition Number: PE1157
 
Main Petitioner: Myles Fitzpatrick 
 
Subject: Petition calling on the Parliament to urge the Scottish Government to 
abolish rule 4.2(5) of the Rules of the Court of Session concerning rights of 
audience to allow individuals to conduct litigation without legal representation 
and to consider whether this rule is contrary to article 6 of the European 
Convention on Human Rights (fair trial) 
 
Background 
 
The Court of Session, Scotland’s supreme civil court, sits in Parliament House 
in Edinburgh as a court of first instance and a court of appeal. 
 
Usually a case in the Court of Session will be presented by an advocate or 
solicitor-advocate. Advocates once had an exclusive ‘right of audience’ (ie the 
right to represent a client in court) in the Court of Session but, since 1990, 
they share that right with solicitor-advocates. Solicitor-advocates are 
experienced solicitors who have obtained an extension of their rights of 
audience (normally restricted to the lower courts) by undergoing additional 
training in evidence and in the procedure of the Court of Session. In addition, 
a suitably qualified legal practitioner from another member state of the 
European Union may appear for a client in the circumstances prescribed by 
the European Communities (Services of Lawyers) Order 1978. In addition to 
legal representation, an individual who is a party to a case may conduct 
his/her own case (a firm or a company must always have legal 
representation). 
 
Further background information is available on the Scottish Courts website. 
 
Court of Session Rules 
 
The Court of Session is responsible for making rules which govern its own 
procedures. It does this by way of subordinate legislation (referred to as acts 
of sederunt). 
 
The Court of Session Rules Council was established in its current form by 
section 8 of the Court of Session Act 1988. The Council may frame rules 
regarding any matters which the Court could regulate by an act of sederunt 
and submit those rules to the Court for approval. The current Court of Session 
Rules include a group, in Chapter 4, dealing with the documents needed for 
actions in the Court of Session. A number of the rules in this Chapter provide 
that certain legal documents must be signed by a lawyer. For example, each 
page of a summons and the condescendence and pleas-in-law annexed to 
the summons should be signed by an agent. However, it is also provided that 
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some documents may be signed by the applicant (eg a simplified divorce 
application). 
 
The petitioner is concerned that rule 4.2(5) may be contrary to Article 6 of the 
European Convention on Human Rights (ECHR) – the right to a fair trial. Rule 
4.2 deals with the signature of documents, with rule 4.2(5) providing that: 
 

“Where a party litigant is unable to obtain the signature of counsel or 
other person having a right of audience or an agent on a document as 
required by paragraph (1), (2) or (3), he may request the Deputy 
Principal Clerk to place the document before the Lord Ordinary for leave 
to proceed without such signature; and the decision of the Lord Ordinary 
shall be final and not subject to review.” 

 
It should be noted that, as mentioned above, an individual who is party to a 
case may conduct his or her own case and that rule 4.2(5) simply refers to the 
Lord Ordinary’s discretion to allow a case to proceed where the relevant 
documents do not bear the appropriate signature. 
 
The European Convention on Human Rights 
 
Article 6 of the ECHR is concerned with the right to a fair trial and includes the 
following: 
 

“In the determination of his civil rights and obligations or of any criminal 
charge against him, everyone is entitled to a fair and public hearing 
within a reasonable time by an independent and impartial tribunal 
established by law.” 

 
It has been stated that most challenges concerning the administration of 
justice raised to date in Scottish applications to the European Court of Human 
Rights in Strasbourg have concerned the ECHR, Article 6 guarantees of a fair 
hearing in civil and criminal cases. The particular features of Scot’s law which 
have been scrutinised include issues as to the right of access to courts.1

 
In the background information to the petition, it is stated that the petitioner has 
contacted various human rights organisations and has also consulted a “court 
advisor” who has advised that rule 4.2(5) needs to be reviewed for party 
litigants in general. It is also stated that: 
 

“The petitioner cannot go any further until the rule 4.2(5) is reviewed and 
the only way for this to happen is through the parliament.” 

 
This would suggest that the petitioner is, or has been, involved in a case in 
which rule 4.2(5) has been applied, although information as to whether this is 
the case has not been supplied. The Committee may wish to write to the 

                                                 
1 Reed, R. and Murdoch, J. ‘A Guide to Human Rights Law in Scotland’ second edition; Tottel 
publishing, Edinburgh 2008. 
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petitioner for further information, in particular to establish the reasoning behind 
the court advisor’s assertion that the rule in question needs to be reviewed. 
 
Scottish Executive Action 
 
On 12 February 2007 the then Minister for Justice, Cathy Jamieson MSP, 
announced that the Lord Justice Clerk, Lord Gill, was to head a review of the 
civil courts. The review began its work on 2 April 2007. The formal remit is: 
 

“to review the provision of civil justice by the courts in Scotland, including 
their structure, jurisdiction, procedures and working methods, having 
particular regard to 

• the cost of litigation to parties and to the public purse; 
• the role of mediation and other methods of dispute resolution in 

relation to court process; 
• the development of modern methods of communication and case 

management; and 
• the issue of specialisation of courts or procedures, including the 

relationship between the civil and criminal courts; 
and to report within 2 years, making recommendations for changes with 
a view to improving access to civil justice in Scotland, promoting early 
resolution of disputes, making the best use of resources, and ensuring 
that cases are dealt with in ways which are proportionate to the value, 
importance and complexity of the issues raised”. 

 
 
Graham Ross 
Senior Research Specialist 
13 May 2008 
 
SPICe research specialists are not able to discuss the content of petition briefings with 
petitioners or other members of the public. However if you have any comments on any 
petition briefing you can email us at spice@scottish.parliament.uk
 
Every effort is made to ensure that the information contained in petition briefings is correct at 
the time of publication. Readers should be aware however that these briefings are not 
necessarily updated or otherwise amended to reflect subsequent changes. 
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