
 
 

Briefing for the Public Petitions Committee 
 
Petition Number: PE1076
Main Petitioner: D W R Whittet QPR 
Subject:  Calls for the Parliament to set up an Appeal Tribunal to review 
final decisions by the Public Services Ombudsman where any complainer so 
requests. 
 
Background 
 
Scottish Public Services Ombudsman 
The office of Scottish Public Services Ombudsman (SPSO) was established in 
2002 by the Scottish Public Services Ombudsman Act 2002 (the Ombudsman 
Act). The SPSO provides a 'one-stop-shop' for individuals making complaints 
about organisations providing public services in Scotland.  It deals with 
complaints about councils, housing associations, the National Health Service, 
the Scottish Government and its agencies and departments, colleges and 
universities and most Scottish public authorities.  The bodies the SPSO can 
receive complaints about are listed in Schedules 2 and 3 to the Ombudsman 
Act.    
 
The SPSO looks into complaints where a member of the public claims to have 
suffered injustice or hardship as a result of maladministration or service 
failure.  The SPSO is effectively the ‘last resort’, investigating cases only when 
the complainant has already exhausted the formal complaints procedure of 
the organisation concerned.   
 
If the SPSO decides to take on a complaint, it then becomes an investigation.  
At the end of the investigation a Proposed Report is sent to the complainant 
and the relevant organisation in order to allow both parties an opportunity to 
draw attention to any information that has been missed or misunderstood.  
The SPSO may revise the report if it feels that the suggested changes are 
significant.  The proposed report may also make recommendations to the 
organisation about what it should do in response to what has happened. 
 
The SPSO will then produce the final Report which is a public document. The 
final Report is then sent to the complainant, the relevant body and is also laid 
in the Scottish Parliament. Once the Report has been laid it cannot be 
changed. If someone then decides that they are still unhappy with the final 
Report, they may consider bringing an action for judicial review (see below). 
 
In 2007, the SPSO received 1,842 complaints.  Of these, 315 (17%) resulted 
in Investigation Reports being laid before the Scottish Parliament.  Of those 
which reached this stage, 41 complaints were fully upheld (13%); 105 were 
partially upheld (33%); and the remaining 169 (54%) were not upheld1.  It is 
not clear whether the Petitioner intends that an appeal should lie in all cases 

                                                 
1 Figures drawn from SPSO Annual Report 2006/2007
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in which a decision with which a complainant disagrees is made (e.g. where 
the SPSO decides not to instigate an investigation for whatever reason) or 
whether the proposed appeals mechanism would only apply in cases which 
resulted in an Investigation Report and which were not upheld or were only 
partially upheld. If the latter, the tribunal’s workload in 2006-07 would 
potentially have comprised a maximum of 274 cases.   
 
The following table provides details of SPSO budget2 and staffing levels3 over 
the past four years. 
 

 2002-03 2003-04 2004-05 2005-06 
Budget 1.731m 2.568m 2.836m 2.727m 
Staffing 
levels 

23 29 31.9 36 

 
Independent Service Quality Review 
The SPSOs Independent Service Quality Review (ISQR) deals with 
complaints about the delivery of SPSO’s service.  If the SPSO agrees that a 
complaint about its service is justified, then it will say so, apologise and 
indicate what it intends to do to put things right.  If it does not agree that the 
complaint is justified, then it will say so and indicate the reasons for its 
decision.  
 
If the complainer is not happy with the response from the ISQR Review, he or 
she may write to the Ombudsman, setting out the reasons for disagreeing with 
the decision reached by the Review. The Ombudsman will look at the reasons 
and decide whether the complaint is justified.  If the Ombudsman considers 
that the complaint is justified, then she will say so, apologise and indicate 
what she plans to do to put things right.  If the Ombudsman does not agree 
that the complaint is justified, then she will say so and indicate the reasons for 
her decision.  This decision is final.  
 
Judicial Review 
Judicial review is the court procedure whereby the exercise of a delegated 
discretionary decision-making power by a public body is examined by a court 
so as to ensure that the power has been properly exercised for its lawful 
purpose.  
 
In layperson’s terms a judicial review is generally confined to challenging the 
way decisions have been made, rather than the decisions themselves. An 
action for judicial review cannot be used to impose the court’s own decision in 
place of the public body’s decision, but if one of the grounds for judicial review 
is satisfied the decision of the public body can be overturned and it can be 
required to look at the issue again.  The grounds for judicial review are 
illegality, irrationality and/or procedural impropriety.   
 

                                                 
2 Source: Parliamentary Question S2W-24018 
3 Source: Parliamentary Question S2W-24019 
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Judicial review can be time-consuming, complex and expensive.  Any 
individual or body considering bringing an action for judicial review would 
need to seek legal advice.   
 
The Court of Session has the power to make such court orders as it thinks fit 
but the most common remedy sought is reduction which quashes the original 
decision and remits the matter back to the decision-maker to consider anew. 
 
This year the SPSO faced its first judicial review.  The case concerned the 
provision and funding of free personal and nursing care (Case 200503650).  
In this case, Argyll and Bute Council were contesting a decision of the 
Ombudsman.  The judicial review ruled in favour of the local authority.  As 
substantial costs were expended defending the judicial review and further 
costs may be awarded4, the Ombudsman has decided not to appeal the 
judgment.  
 
Appeals Tribunal 
The petitioner has not provided any details of how he anticipates the 
proposed Appeals Tribunal would be constituted or would operate. 
 
Presumably, such a tribunal would be independent of the SPSO and, as noted 
earlier, would be available to any complainant who was not satisfied with a 
final decision of the SPSO, including the outcome of an Investigation Report 
of the SPSO. 
 
The obvious advantage for the complainer of establishing such a tribunal 
would be that they could continue to pursue their grievance without the costs 
and risks associated with seeking judicial review. 
 
However, in passing the Ombudsman Act the Parliament made no provision 
for an appeals mechanism, clearly deciding that the SPSO should be the 
ultimate point in the public sector complaints system in Scotland.  It is likely 
that the establishment of an appeals tribunal would require primary legislation.  
there would also be additional staffing and resourcing implications 
 
Scottish Government Action 
The Scottish Government has not considered the issue of establishing an 
Appeals Tribunal for SPSO decisions. 
 
Scottish Parliament Action 
Although not required in law to do so, in the previous Parliament the Local 
Government and Transport Committee heard from the Scottish Public 
Services Ombudsman on a regular basis on the Ombudsman’s role and on 
issues arising from the Ombudsman’s annual report.  The Local Government 
and Communities Committee has continued this practice and took evidence 
from the Ombudsman on 14 November 2007.  The issue of judicial review, 

                                                 
4 In evidence to the Local Government and Communities Committee, the Ombudsman 
estimated the costs to be about £100,000. 

 3

http://www.spso.org.uk/reports/report.php?id=307
http://www.scotcourts.gov.uk/opinions/summary.html
http://www.scotcourts.gov.uk/opinions/summary.html
http://www.scottish.parliament.uk/s3/committees/lgc/or-07/lg07-0901.htm


 

within the context of Lord Macphail’s judgment on the free personal care case 
(referred to above), was discussed. 
 
A number of parliamentary questions have been asked in relation to the 
recourse available to members of the public who are dissatisfied with the way 
in which a complaint is investigated by the Scottish Public Services 
Ombudsman (S2W-13010 and S2W-31643).  The replies have referred to the 
Scottish Public Services Ombudsman complaints procedure referred to 
above. 
 
On 28 March 2007, the Parliament debated motion S2M-5785, in the name of 
John Scott, on behalf of the Scottish Parliamentary Corporate Body, on the 
reappointment of the Scottish public services ombudsman during which a 
number of Members raised concerns about the complaint handling process. 
 
The running and effectiveness of the Scottish Public Services Ombudsman 
was also raised in the Chamber recently during questions to the Scottish 
Parliamentary Corporate Body. 
 
The Finance Committee launched its inquiry into Accountability and 
Governance on 1 March 2006 which was primarily concerned with considering 
the financial accountability of commissioners and ombudsman. 
 
On 27 September 2005, the Procedures Committee took evidence from the 
Scottish Public Services Ombudsman as part of its inquiry into Crown 
Appointees, however, this inquiry related primarily to the appointment 
procedures and reporting framework of such appointees. 
 
 
Richard Hough 
Senior Research Specialist 
19 November 2007 
 
 
SPICe research specialists are not able to discuss the content of petition briefings with 
petitioners or other members of the public. However if you have any comments on any 
petition briefing you can email us at spice@scottish.parliament.uk. 
Every effort is made to ensure that the information contained in petition briefings is correct at 
the time of publication. Readers should be aware however that these briefings are not 
necessarily updated or otherwise amended to reflect subsequent changes. 
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