
 

LCM (S4) 21.1  Session 4 (2013) 

LEGISLATIVE CONSENT MEMORANDUM 
 

The Children and Families Bill 
 

 
Draft Legislative Consent Motion 
 
1. The draft motion, which will be lodged by the Minister for Children and Young 
People, is: 
 
“That the Parliament agrees that the relevant provisions of the Children and Families 
Bill, introduced in the House of Commons on 4 February 2013, which amend the 
provisions in the Adoption and Children Act 2002 relating to the establishment of a 
statutory Adoption Register for the UK, so far as these matters are devolved and fall 
within the executive competence of the Scottish Ministers, should be considered by the 
UK Parliament.” 
 
Background 
 
2. This memorandum has been lodged by Aileen Campbell, Minister for Children 
and Young People, under Rule 9.B.3.1(a) of the Parliament’s standing orders.  The 
Children and Families Bill (“the Bill”) was introduced in the House of Commons on 4 
February 2013.  The latest version of the Bill can be found at: 
 
http://services.parliament.uk/bills/2012-13/childrenandfamilies.html 
 
 
Content of the Children and Families Bill 
 
3. The Bill is generally concerned with reserved matters and contains provisions 
which extend to England only.  It makes provision to: 
 
• deliver better support for families, by legislating to break down the barriers, 
bureaucracy and delays which stop vulnerable children getting the provision of support 
they need; 
• introduce a single, more straightforward assessment process for children with 
SEN (special education needs) or disabilities, backed up by new Education, Health and 
Care Plans; 
• speed up proceedings in family courts so that children do not face long and 
unnecessary hold ups in finding permanent, loving and stable homes; 
• stop damaging delays by social workers in matching parents to ethnic minority 
children; 
• ensure children have a relationship with both parents in the event of a family 
break up, and 
• strengthen the powers of the Children’s Commissioner in England. 
 
Provisions which relate to Scotland 
 
4. The Bill also includes provisions which amend sections 125 to 131 of the 
Adoption and Children Act 2002 (“the 2002 Act”).   Sections 125 to 131 of the 2002 Act 
currently allow her Majesty, by Order in Council, to make provision for the Secretary of 
State to establish and maintain an adoption register.  The register is to contain 
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prescribed information about children who are suitable for adoption and about 
prospective adopters who are suitable to adopt a child.  The Order in Council may also 
require adoption agencies to give prescribed information to the Secretary of State (or a 
registration organisation carrying out the Secretary of State’s functions on their behalf).  
These provisions, although they have not yet been commenced, extend to Scotland.  
 
Reasons for seeking a legislative consent motion   
 
5. The provisions of the Bill are generally reserved.  However the proposed 
amendments to the adoption register provisions in the 2002 Act require the legislative 
consent of the Scottish Parliament, because the UK Government intends to carve 
Scotland out of these provisions.  
 
6. Section 131 of the 2002 Act provides that if any provision made by an Order in 
Council would, (if it were included in an Act of the Scottish Parliament,) be within the 
legislative competence of that Parliament, no recommendation to make the Order is to 
be made, unless the draft Order has been laid before and approved by resolution of the 
Scottish Parliament. 
 
7. Section 126 provides that the Secretary of State may make arrangements for 
another organisation to exercise his functions in relation to the register and, if the 
register is to apply to Scotland, the exercise of this power would require the agreement 
of the Scottish Ministers.   
 
8. Section 130 provides that an Order under section 125 may provide for any 
requirements imposed on adoption agencies in respect of the register to apply to 
Scottish local authorities.  The Explanatory Notes to the 2002 Act explain that the 
provisions were drafted in this way as an Order in Council is the most appropriate 
method of establishing a statutory Register that extends across the whole of Great 
Britain.   
 
9. As stated above, these provisions extend to Scotland.  They are for devolved 
purposes, given that they relate to the law in relation to adoption and children.  
Amending the provisions so that they no longer extend to Scotland, alters the executive 
competence of the Scottish Ministers, therefore the amendments will require the 
legislative consent of the Scottish Parliament. 
 
Policy intent of the Children and Young People (Scotland) Bill 
 
10. Scotland already has a non-statutory adoption register, which some adoption 
agencies supply with information in relation to prospective adopters and children 
suitable for adoption if they are unable to find a match within their area of responsibility.  
However, the Children and Young People (Scotland) Bill (CYPB) will contain provision 
to allow the Scottish Ministers to establish and maintain a statutory adoption register to 
which all adoption agencies in Scotland will be required to give information.  Originally 
this proposal was to be included in the CYPB, on the understanding that the statutory 
adoption register provisions in the 2002 Act were not going to be commenced.  
However, the Department of Education (DfE) has since advised of its intention to take 
forward in the Bill its own statutory adoption register by commencing the relevant 
provisions in the 2002 Act, (with some amendments) and of its intention to carve 
Scotland (and Wales) out of the provisions.  
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11. The DfE does not wish to take forward a single adoption register for the UK, as 
was provided for in the 2002 Act, nor is it wanted any longer in Scotland, given the 
differing adoption policy, process and procedures in England, Scotland and Wales. It 
has therefore been agreed that it would not be useful to establish and maintain a 
statutory register for the whole of the UK.   
 
Consultation 
 
12. The DfE consulted widely on the provisions of its Bill in England and Wales and 
also published a draft Bill for pre-legislative scrutiny. 
 
13. The Scottish Government formally consulted stakeholders on proposals for 
inclusion in the CYPB. Responses were generally in favour of a statutory register for 
Scotland as it was recognised that this could speed up the matching process, ensure a 
consistent approach to matching across Scotland and prove useful in cases of specialist 
matching (matches for children who are older, have disabilities, or are part of sibling 
groups, etc.).  
 
Financial Implications 
 
 14. There are no financial implications in relation to this LCM.    
 
Conclusion 
 
15. The UK approach is consistent with Scottish Government’s own proposals to 
take forward a statutory adoption register for Scotland in the CYPB. 
  
16. In recognition of the intention to establish separate statutory adoption registers in 
Scotland and in England, it is the view of the Scottish Government that it is in the best 
interests of the Scottish people and of good governance that the relevant provisions in 
the Bill which amend the 2002 Act, which are for devolved purposes and which alter the 
executive competence of the Scottish Ministers, should be considered by the UK 
Parliament. 
 
 
Scottish Government 
February 2013 




