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Initial remarks and main point 

The most influential factor in the determining the value of Scotland’s membership of 
the EU is likely to be the future of the EU itself.  Views therefore need to be taken on 
the Union’s prospects, which are themselves subject to significant uncertainties.   

Conceived as a political project in economic clothing, the central mission of the EU 
was rehabilitation of the nations of west and central Europe after WWII.  The 
promotion of peace remains the first listed aim in Article 3 of the EU Treaty (see 
Annex), but the central mission was largely accomplished in the 1990s when the 
post-war division of Europe was ended.  Since then a strong sense of political 
purpose has tended to fade.  Put simply, the questions now are:  What precisely is 
this supra-national institution for in today’s world, i.e. what are its purposes now?  
What are its benefits and costs relative to other structures of cooperation?   

De facto the original mission has morphed into a series of integrationist projects of 
much more dubious value for the welfare of the peoples of Europe, and a number of 
major policy mistakes have been made in recent years.  The economic and political 
consequences of these missteps are very evident and the financial structures of the 
EU remain in a fragile state. 

Some of the causes of current problems are not difficult to identify.  A weakened 
sense of common purposes places much greater emphasis on ‘rules’ as the co-
ordinating engine of a set of institutions covering 28 states, and that is the emphasis 
of the Union’s most influential economic philosophy, Ordo-liberalism.1  Whilst the 
notion of the ‘rule of law’ is compelling, what the Ordo-liberalism perspective often 
lacks is a sense that different sets of rules can have quite different social and 
economic consequences.  The perspective tends to treat its favoured set of rules as 
the ‘right’ ones, irrespective of the relevant context.  In Biblical terms it might be said 
that the philosophy contains ‘Pharisaic’ tendencies.  

The EU’s general policy stance is under increasing challenge, both from internal 
intellectual critics and, less happily, from nativist/demagogic responses to its adverse 
consequences in the new political and economic contexts that have emerged in 
Europe.  How this all will play out remains to be seen, but the value of Scottish 
membership of the EU is something that itself can only be highly uncertain.   

In more specific policy terms, what this implies is that, in the face of major 
uncertainties, there is great value in retaining optionality in policy strategy, i.e. a 
capacity to be able to adjust and adapt in a relatively flexible and timely way as 
events unfold.  At the same time, for such flexibility to be effective there needs to be 
a strong sense of common purposes and of commitment to those purposes.   

                                                            
1
 http://www.economist.com/news/europe/21650565-german-ordoliberalism-has-had-big-influence-

policy-during-euro-crisis-rules-and-order  
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In my view, the European Economic Area Agreement (EEAA) meets these criteria.  It 
has a clear and widely shared purpose and offers flexibility for adjustment over time, 
including a quick and straightforward withdrawal mechanism should things go 
seriously awry. 

The EEAA is far from perfect, but it can be said to be sufficient unto the day.2  The 
UK is a founding Contracting Party to this international Agreement and doesn’t need 
to apply to remain a participant.  The simplest Brexit strategy is to withdraw from the 
Treaty of Lisbon, but not to withdraw from the EEAA.  My own view is that no better 
short- to medium-term strategy has yet been articulated and examined.  

Two distinct agreements/treaties 

In assessing Brexit issues it is important at the outset to bear in mind that the UK’s 
relationships with other EU Member States are currently governed by two, distinct 
agreements: 

 The Treaty of Lisbon, together with the associated Treaty on the Functioning 
of the European Union (TFEU) and 

 The European Economic Area Agreement (EEAA). 

The latter extends participation in the Single Market to territories other than the 
territories of Member States of the EU.  Its purpose is to allow participation in the 
Single Market without entailing EU membership.   

The two agreements differ significantly in their aims, as is apparent from any 
comparison of Article 3 of the Treaty of Lisbon and Article 1(1) of the EEAA – the 
Articles that are focused on stating the agreements’ objectives (see Annex).  Put 
broadly, the Treaty of Lisbon is much more political in nature, built around a strong 
theme of political integration, whereas the EEAA is much more in the nature of a 
commercial agreement.  The former has strong supra-national elements, whereas 
the latter is chiefly inter-governmental in its approach.  The EEAA also takes a more 
flexible view of the interpretation and application of its rules, and indeed provides 
explicitly for flexibility when circumstances call for it.  Ordo-liberal influences are not 
absent in the text of the EEAA, but they are significantly weaker than in the EU’s own 
institutional structure. 

These differences in aims have important implications, not least for the interpretation 
and application of the principle of free movement of persons, which was perhaps the 
most vexed issue in the referendum debates.  Free movement will be discussed 
further below, but in a nutshell it might be said that in the Lisbon Treaty free 
movement is conceived as an end in itself (see Article 3) whereas in the EEAA it is 
specified as a means to another end or set of ends (see Article 1(2)).     

This last point identifies, in a precise way, the source of the flexibility allowed by the 
EEAA.  If a particular interpretation and application of a specified means (e.g. of any 
of the four freedoms) is serving to hinder the achievement of that which is afforded 
the highest priority (the commercial aim set out in Article 1(1) of the EEAA), then 
interpretation and application of the specified means can be varied, subject always to 

                                                            
2
  See “Brexit and the Single Market” at www.rpieurope.org for further development of this point. 
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the sound and widely recognised ‘regulatory’ principle that the variation should be no 
more than is necessary to secure the agreed end. 

Exit provisions in the agreements/treaties 

Both agreements have provisions for voluntary/unilateral exit of a party to the 
relevant agreement (see Annex): 

 Article 50 of the Lisbon Treaty, which has been the focus of considerable 
political attention and which contemplates a negotiation period of up to two 
years or more. 

 Article 127 of the EEAA, which has been relatively neglected and which 
allows for unilateral withdrawal of a Contracting Party on the giving of twelve 
months’ written notice, without need for negotiation. 

Importantly, neither agreement provides for exit other than via the specified, 
voluntary route. 

This silence on alternative ways of terminating participation in the relevant 
agreement has major implications that have been largely ignored in post-referendum 
discourse. Voluntary withdrawal from the Lisbon Treaty – “Brexit”, the matter on 
which the electorate was asked to vote by answering the question “Should the UK 
remain a member of the EU or leave the EU?” – initiated by Article 50 notification 
does not imply automatic withdrawal from the EEAA (on which the electorate was not 
asked to vote).   

As indicated, the UK is a Contracting Party to the EEAA, which it signed and ratified 
according to its own constitutional requirements.  It is currently one of 32 Contracting 
Parties, thirty-one of which are European States (the other being the European 
Union itself).  In general, the principles of international law are conservative in 
nature, seeking to protect and sustain international agreements in the face of 
extraneous political shocks (see, for example, the Vienna Convention on the Law of 
Treaties and the Vienna Convention on Succession of States in respect of Treaties).  
These principles would work against any propensity to expel the UK from the EEAA 
in response to Brexit.  

Given that the aim of the EEAA is highly consistent with the traditional goals of UK 
commercial policy and that any attempt to force UK exit from the Single Market (by 
means that, so far as I can see, no-one has identified and assessed, at least in 
public debate) would itself be contrary to the aim in Article 1(1), which all parties 
have signed up to, the bottom line is that it appears that the UK will still be a 
participant in the Single Market post-Brexit, provided only that it wishes so to remain. 

The most relevant, initial question is therefore not whether the UK wishes to apply for 
access to the Single Market, but rather whether it wishes to voluntarily withdraw from 
the Single Market.   

This distinction may matter a great deal for the way in which negotiations unfold, and 
it is therefore an issue to which the Committee might usefully give some attention 
and thought, particularly since politicians down south appear to be asleep on the 
point.  Thus: 
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 Voluntary withdrawal would imply an initial deliberate choice that is not in any 
sense mandated by the referendum result, followed by possibility of protracted 
negotiations about bespoke, co-operative trading arrangements with the EU.      

 In contrast, non-withdrawal offers the prospect of a potentially much simpler 
and quicker negotiation:  there would need to be what the EEAA itself refers 
to as “necessary modifications” to the Agreement, but these appear to be 
relatively modest in scope and significance compared with the task of 
constructing a new agreement from scratch.  More difficult issues could be 
dealt with by the addition of Protocols and Annexes (of which the EEAA has 
many) and could be taken at an appropriate pace without disturbing the 
operation of the Agreement in the interim.  At least some Member States of 
the EU would likely see this easier path forward as being to their own, as well 
as to the UK’s, advantage. 

Implications of non-withdrawal from the EEAA consequent on Brexit  

The immediate implication of Brexit (withdrawal from the EU Treaty) coupled with 
retention of EEAA status would be a major repatriation of powers to the UK in areas 
such as:  Common Agriculture and Fisheries Policies; Customs Union; Common 
Trade Policy; Common Foreign and Security Policy; Justice and Home Affairs; Direct 
and Indirect Taxation; and Immigration (and see further below on free movement of 
persons). 

It would, therefore, respond to what appears to have been the primary demand of 
Leave voters, to ‘take back control’.  I am not an expert in details of the current 
devolution settlement, but I would expect that this general repatriation of powers to 
the UK would lead an enhancement of the powers of the Scottish Parliament. 

The other major implication would be a need to fit the UK into the administrative 
structure of that ‘pillar’ of the EEAA developed for its non-EU Contracting Parties.  
This implies early discussions with Iceland, Liechtenstein and Norway, but the task is 
simplified by the consensual nature of the existing arrangements:  it would not affect 
the right of any one of these three Contracting Party to veto changes in the 
Agreement that were not to its liking, nor would it affect their trade arrangements with 
the wider world (negotiated via EFTA).  Although the EEAA is often perceived as a 
bilateral, international agreement between the EU and EFTA, the fact is that it is not.     

Free movement of persons 

The repatriation of powers in relation to free movement of persons may come as a 
surprise to those not closely familiar with the EEAA and the Treaty of Lisbon, but it 
flows from two factors. 

First, although the EEAA “entails” a commitment to free movement of persons, the 
entailment is (in Article 1(2)) “in order to attain the objective” (which is set out in 
Article 1(1)), and it is explicitly recognised in later Articles that the commitment can 
also come into conflict with other public policy objectives.  That is, as indicated, free 
movement of persons in the Agreement is a means to achieve a specified end.  This 
is not to say that the free movement principle is considered to lack any value in and 
of itself, only that there are explicitly recognised trade-offs when it comes to be 
assessed.   
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Explicit recognition of the trade-offs is to be found in Articles 112(3) and Chapter 4 
(on Safeguard Measures) of the EEAA (see Annex) which allow for limitations on 
free movement of persons to be applied when they come into conflict with other 
public policy objectives.  (It can be noted in passing that the EEAA also provides for 
the possibility of limitations on the free movement of goods and on the free 
movement of capital.)   

In contrast, and in reflection of its more specifically political aims, the Treaty of 
Lisbon takes free movement of persons as a top-level aim:  it appears as such in 
Article 3(2), although even in this case it is qualified by reference to it (free 
movement) being ensured “in conjunction with appropriate measures” in relation to 
external border controls, asylum, immigration and crime prevention.  This 
qualification itself gives rise to questions of interpretation and application of the 
principle and these are currently contested matters within the EU.  All that can safely 
be concluded is that the text of the Lisbon Treaty implies a significantly more 
restrictive interpretation and application than does the text of the EEAA.  

Second, in addition to the differences in scope for limitations on free movement of 
persons provided by the two agreements/treaties, there are also differences in the 
processes by which decisions about these matters are made, which bears on the 
critically important matter of national sovereignty.  In particular, for non-EU 
Contracting Parties to the EEAA (one of which the UK would become, if it chooses to 
remain in the EEA), the decisions are made independently by the governments of 
the relevant countries.  On the other hand, for EU Contracting Parties decision 
making powers in relation to EEAA matters are entrusted to the EU, just as they are 
in the Treaty of Lisbon.  This is most clearly visible in Article 113(3) in relation to the 
implementation of safeguard measures, which says explicitly that “For the 
Community, the safeguard measures shall be taken by the EC Commission” (see 
Annex). 

This is not to say that the power of national governments to impose limitations on 
free movement of persons is unbounded:  as with any other agreement, a 
contracting party necessarily accepts constraints on its own future conduct.  The 
EEAA provides for discussion and consultation with other Contracting Parties and for 
what is ultimately a form of judicial supervision.   Again, however, this is little different 
from the normal structure of judicial supervision of governmental activity more 
generally, whether the legislation or administrative decisions are local or international 
in their implications.   

The bespoke agreement option  

One argument in circulation at the moment is that the UK should withdraw from the 
EEAA in order to negotiate a better, bespoke agreement with the EU.  There are two 
points that I would make about this policy position. 

First, there is the timing issue already raised.  Bespoke arrangements may take a 
long time to be negotiated and hence might be expected to contribute to a protracted 
period of political and economic uncertainty.  Added uncertainty can be expected to 
have adverse effects on investment.  Such negotiations also tend to absorb 
significant administrative resources. 
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Second, whilst it is highly likely that there are arrangements that would be better for 
the UK/Scotland than the existing terms of the EEAA Agreement – the Agreement 
was, after all, negotiated and drafted a quarter of a century ago and I think that 
would fair to say that it is not one of the finest pieces of legal draughtsmanship in 
existence – it should always be borne in mind that the possibility of achieving 
something better is accompanied by the possibility that something worse could be 
negotiated.  One of the maxims I have used in my working life in public policy is 
“never underestimate the capacity of well-intentioned government to make matters 
worse” (and governments are not necessarily always well intentioned).   

In current circumstances there are also some severe doubts about the availability of 
negotiating skills on the UK side.  This is not just a matter of a dearth of experienced 
trade negotiators:  the number of old-fashioned trade unionists (brought up in a 
culture of hard bargaining on behalf of their members) now to be found in front line 
politics, and who might in other circumstances have served, is much diminished.   

A concrete example illustrates the possibility of ending up with something worse.  In 
a referendum the Swiss rejected membership of the EEA at its outset and 
subsequently negotiated a series of bespoke agreements with the EU (reported to 
now total over 120), including in relation to the free movement of persons.  Much 
more recently, in a referendum on 9 February 2014, the Swiss voted to impose 
stricter immigration controls, but, under the terms of the relevant agreement, this has 
to be negotiated with the EU.  Two and a half years’ later the negotiations are still 
ongoing.  In contrast, as a Contracting Party to the EEAA the relevant actions could 
have been taken unilaterally and without significant delay. 

Negotiating bespoke arrangements could pose particular issues for Scotland.    For 
example, I understand that Scottish fishermen have already expressed anxieties that 
the potentially beneficial effects of repatriation of fisheries policy powers will be 
bargained away in Brexit negotiations.  My general view is that the Scottish 
Government and Parliament will have an easier task in monitoring developments and 
influencing outcomes in the context of a negotiation based on making “necessary 
amendments” to a relatively simple, existing Agreement than in staying abreast of 
the more complex, more protracted negotiations that starting from scratch would 
likely entail.  

This last point is reinforced by the fact that the ‘off-the-shelf EEAA’ has been 
previously scrutinised by the Parliaments of Iceland and Norway, countries whose 
interests have a more than average degree of alignment with Scottish interests in 
some major policy areas.  

Budgetary matters 

As an existing Contracting Party the EEAA requires no financial contributions from 
the UK.  Post Brexit, the EU would very likely seek to add a Protocol of the sort 
negotiated with Iceland, Liechtenstein and Norway to provide for such contributions 
(which are not specified in the main text of the Agreement itself).  On the other side 
of the table, if it is to agree to such payments, the UK will likely seek some quid pro 
quo, such as more formalised contributions to Single Market rule making.  As implied 
above, the validity and operability of the EEAA itself is not contingent on such a 
Protocol being agreed:  it would be an add-on.  
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Without prejudging the detail of the bargaining, I think that it is safe to say that the 
UK could expect to see a substantial reduction in any net (of rebate) contributions 
that it currently makes to the EU.  No doubt the Scottish Government and Parliament 
will wish to ensure that Scotland benefits from this outcome.  Without delving into 
numerical detail, there is little reason to suppose that current programmes that are 
supported from EU funds, such as the European Structural and Investment Funds 
(ESIF) and Horizon 2020, would be seriously at risk.  Ultimately, the funding for 
these proposals is currently supported by UK taxpayers, notwithstanding the smoke 
and mirrors aspects of the existing flow of funds.   

Annex 

Sections of the Agreements/Treaties referred to in the submission  

Note:  Underlined text is particularly relevant to the main points. 

Aims 

The EEAA 

Article 1 

1. The aim of this Agreement of association is to promote a continuous and balanced 
strengthening of trade and economic relations between the Contracting Parties with 
equal conditions of competition, and the respect of the same rules, with a view to 
creating a homogeneous European Economic Area, hereinafter referred to as the 
EEA.   

2. In order to attain the objectives set out in paragraph 1, the association shall entail, 
in accordance with the provisions of this Agreement :   

(a) the free movement of goods;  
(b) the free movement of persons;  
(c) the free movement of services;  
(d) the free movement of capital;  
(e) the setting up of a system ensuring that competition is not distorted and 
that the rules thereon are equally respected; as well as  
(f) closer cooperation in other fields, such as research and development, the 
environment, education and social policy. 

The EU Treaty (Lisbon) 

Article 3 

1.   The Union's aim is to promote peace, its values and the well-being of its peoples. 

2.   The Union shall offer its citizens an area of freedom, security and justice without 
internal frontiers, in which the free movement of persons is ensured in conjunction 
with appropriate measures with respect to external border controls, asylum, 
immigration and the prevention and combating of crime. 
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3.   The Union shall establish an internal market. It shall work for the sustainable 
development of Europe based on balanced economic growth and price stability, a 
highly competitive social market economy, aiming at full employment and social 
progress, and a high level of protection and improvement of the quality of the 
environment. It shall promote scientific and technological advance. 

It shall combat social exclusion and discrimination, and shall promote social justice 
and protection, equality between women and men, solidarity between generations 
and protection of the rights of the child. 

It shall promote economic, social and territorial cohesion, and solidarity among 
Member States. 

It shall respect its rich cultural and linguistic diversity, and shall ensure that Europe's 
cultural heritage is safeguarded and enhanced. 

4.   The Union shall establish an economic and monetary union whose currency is 
the euro. 

5.   In its relations with the wider world, the Union shall uphold and promote its 
values and interests and contribute to the protection of its citizens. It shall contribute 
to peace, security, the sustainable development of the Earth, solidarity and mutual 
respect among peoples, free and fair trade, eradication of poverty and the protection 
of human rights, in particular the rights of the child, as well as to the strict 
observance and the development of international law, including respect for the 
principles of the United Nations Charter. 

6.   The Union shall pursue its objectives by appropriate means commensurate with 
the competences which are conferred upon it in the Treaties. 

Withdrawal provisions 

The EEAA 

Article 127 

Each Contracting Party may withdraw from this Agreement provided it gives at least 
twelve months' notice in writing to the other Contracting Parties.   

Immediately after the notification of the intended withdrawal, the other Contracting 
Parties shall convene a diplomatic conference in order to envisage the necessary 
modifications to bring to the Agreement. 

The EU Treaty 

Article 50 

1.   Any Member State may decide to withdraw from the Union in accordance with its 
own constitutional requirements. 

2.   A Member State which decides to withdraw shall notify the European Council of 
its intention. In the light of the guidelines provided by the European Council, the 
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Union shall negotiate and conclude an agreement with that State, setting out the 
arrangements for its withdrawal, taking account of the framework for its future 
relationship with the Union. That agreement shall be negotiated in accordance with 
Article 218(3) of the Treaty on the Functioning of the European Union. It shall be 
concluded on behalf of the Union by the Council, acting by a qualified majority, after 
obtaining the consent of the European Parliament. 

3.   The Treaties shall cease to apply to the State in question from the date of entry 
into force of the withdrawal agreement or, failing that, two years after the notification 
referred to in paragraph 2, unless the European Council, in agreement with the 
Member State concerned, unanimously decides to extend this period. 

4.   For the purposes of paragraphs 2 and 3, the member of the European Council or 
of the Council representing the withdrawing Member State shall not participate in the 
discussions of the European Council or Council or in decisions concerning it. 

A qualified majority shall be defined in accordance with Article 238(3)(b) of the 
Treaty on the Functioning of the European Union. 

5.   If a State which has withdrawn from the Union asks to rejoin, its request shall be 
subject to the procedure referred to in Article 49. 

Free movement of persons/workers 

The EEAA 

Article 28 

1. Freedom of movement for workers shall be secured among EC Member States 
and EFTA States.   

2. Such freedom of movement shall entail the abolition of any discrimination based 
on nationality between workers of EC Member States and EFTA States as regards 
employment, remuneration and other conditions of work and employment.   

3. It shall entail the right, subject to limitations justified on grounds of public policy, 
public security or public health:   

(a) to accept offers of employment actually made;   
(b) to move freely within the territory of EC Member States and EFTA States 
for this purpose;   
(c) to stay in the territory of an EC Member State or an EFTA State for the 
purpose of employment in accordance with the provisions governing the 
employment of nationals of that State laid down by law, regulation or 
administrative action;   
(d) to remain in the territory of an EC Member State or an EFTA State after 
having been employed there.   

4. The provisions of this Article shall not apply to employment in the public service.     

5. Annex V contains specific provisions on the free movement of workers. 
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From Chapter 4 on Safeguard Measures 

Article 112 

1. If serious economic, societal or environmental difficulties of a sectorial or regional 
nature liable to persist are arising, a Contracting Party may unilaterally take 
appropriate measures under the conditions and procedures laid down in Article 113.   

2. Such safeguard measures shall be restricted with regard to their scope and 
duration to what is strictly necessary in order to remedy the situation.  Priority shall 
be given to such measures as will least disturb the functioning of this Agreement.   

3. The safeguard measures shall apply with regard to all Contracting Parties.    

Article 113 

1. A Contracting Party which is considering taking safeguard measures under Article 
112 shall, without delay, notify the other Contracting Parties through the EEA Joint 
Committee and shall provide all relevant information.   

2. The Contracting Parties shall immediately enter into consultations in the EEA Joint 
Committee with a view to finding a commonly acceptable solution.   

3. The Contracting Party concerned may not take safeguard measures until one 
month has elapsed after the date of notification under paragraph 1, unless the 
consultation procedure under paragraph 2 has been concluded before the expiration 
of the stated time limit.  When exceptional circumstances requiring immediate action 
exclude prior examination, the Contracting Party concerned may apply forthwith the 
protective measures strictly necessary to remedy the situation.   

For the Community, the safeguard measures shall be taken by the EC Commission.   

4. The Contracting Party concerned shall, without delay, notify the measures taken 
to the EEA Joint Committee and shall provide all relevant information.   

5. The safeguard measures taken shall be the subject of consultations in the EEA 
Joint Committee every three months from the date of their adoption with a view to 
their abolition before the date of expiry envisaged, or to the limitation of their scope 
of application.   

Each Contracting Party may at any time request the EEA Joint Committee to review 
such measures.    

Article 114 

1. If a safeguard measure taken by a Contracting Party creates an imbalance 
between the rights and obligations under this Agreement, any other Contracting 
Party may towards that Contracting Party take such proportionate rebalancing 
measures as are strictly necessary to remedy the imbalance.  Priority shall be given 
to such measures as will least disturb the functioning of the EEA.   

2. The procedure under Article 113 shall apply. 


