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3rd Meeting, 2016 (Session 4)

 
Tuesday 12 January 2016

 
The Committee will meet at 9.30 am in the James Clerk Maxwell Room (CR4).
 
1. Decision on taking business in private: The Committee will decide whether to

take item 4 in private and in private at future meetings.
 
2. Burial and Cremation (Scotland) Bill: The  Committee  will  take  evidence  on

the Bill at Stage 1 from—
 

Tim Morris, Chief Executive, Institute of Cemetery and Crematorium
Management (ICCM);
 
Andrew Brown, National Association of Funeral Directors (NAFD);
 
Jim Brodie, Society of Independent and Allied Funeral Directors (SAIF);
 
Natalie McKail, Senior Manager, The City of Edinburgh Council;
 
Sandy  Young,  Head  of  Service  –  Spiritual  Care  and  Bereavement,  and
Caroline Pretty, Bereavement Service Coordinator, NHS Lothian;
 
Dr Gillian Smith, Director for Scotland, Royal College of Midwives;
 

and then from—
 

Maureen Watt, Minister for Public Health, Dr Simon Cuthbert-Kerr, Burial
and Cremation Bill Team Leader, and Graham McGlashan, Principal Legal
Officer, Scottish Government.
 

3. Burial and Cremation (Scotland) Bill (in private): The Committee will
consider the main themes arising from the oral evidence heard earlier in the
meeting. 

 
4. Draft Budget Scrutiny 2016-17: The Committee will consider a draft letter to
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the Finance Committee. 
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The papers for this meeting are as follows—
 
Agenda Item 2  

Written Submissions HS/S4/16/3/1

Delegated Powers and Law Reform Committee Report on the
Burial and Cremation (Scotland) Bill at Stage 1

HS/S4/16/3/2

Finance Committee Call for Views on the Burial and
Cremation (Scotland) Bill

HS/S4/16/3/3

PRIVATE PAPER HS/S4/16/3/4 (P)

Agenda Item 3  

PRIVATE PAPER HS/S4/16/3/5 (P)

 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/95223.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/95223.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/93150.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/93150.aspx
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Institute of Cemetery and Crematorium Management 

Burial and Cremation (Scotland) Bill 

 (1) General principles – the policy objective is to put in place new legislation 
to provide a modern and comprehensive legal framework for burial and 
cremation in Scotland. The Bill should provide a robust and long-lasting 
legislative framework to meet the needs of twenty-first century Scotland. 

The Institute agrees with and supports the Scottish Government’s policy 
objective.  

(2) Applications for burial (Section 8) – the Bill seeks to make it a 
requirement to apply for a burial in a burial ground and to standardise the 
application forms. It prescribes that a person may not bury human 
remains in a burial ground unless that person has submitted an 
application to the burial authority and the application has been granted. 
The contents of the application form will be set out in regulations. 

The Institute supports the Introduction of a statutory burial application 
form. The form should have the facility for the applicant to also apply for 
the purchase of the exclusive right of burial where the pending burial is to 
be in a new lair, and to specify the name and address, or names and 
addresses where a joint ownership is desired, of who should be registered 
as owner of the exclusive right of burial in a new lair.  

The form should also have the facility for the registered owner(s) to sign 
to authorise the reopening of a lair for a subsequent burial. The form 
should indicate that an application to reopen a lair for a subsequent burial 
will be refused if the application is not signed by the registered owner(s) of 
the right. 

Where a subsequent burial is that of a registered owner or joint owner the 
form should indicate that a transfer of ownership will be required before 
any memorial work or further burials can take place. 

The above points are made in order to ensure that burial rights are 
properly exercised and protected. 

(3) Meaning of cremation/ashes (Section 36) – the Bill seeks to define what 
is meant by ashes to avoid misunderstandings. It defines cremation as 
“the reduction to ashes of human remains and the application to the burnt 
human remains of grinding or other processes”. The Bill specifies that 
ashes do not include metal and where human remains are clothed, in a 
coffin or with any other thing, the remains include the clothing, coffin 
or other thing. 

The Institute feels that this definition should be in an easier to understand 
form and would support the definition proposed by Lord Bonomy. A note 
can be added for clarification that ashes include those from the coffin, 
clothing or other item/thing placed within or on the coffin.  
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As the definition of ‘ashes’ was found to be the fundamental issue in the 
Mortonhall report produced by Dame Elish Angiolini the Institute feels that 
the definition should be easily understood by the public and all 
organisations, companies and agencies involved in the provision of 
funerals. 

Whilst the Bill specifies that ashes do not include metal the Institute 
believes that each applicant for cremation must be given the opportunity 
to indicate their preferred method for disposing of metal. The options that 
should be given should be; a) returned to the applicant; b) recycled for 
charitable purposes; c) disposed of by the cremation authority. 

It should be noted that option c) for many crematoria is to bury metal 
within the grounds of the crematorium without any consent being obtained 
and that this practice is technically unlawful, and certainly environmentally 
detrimental, without the appropriate license, i.e. landfill license. Those 
crematoria that continue to bury metal within the grounds might not be 
giving the options indicated in a) and b). 

The Institute feels that the disposal of metal resulting from cremation 
should be brought into cremation legislation in order to provide 
transparency, and hence prevent any possible challenge when 
information on options for disposal of metal are not given.  

(4) Applications for cremation (Section 38) – the Bill seeks to create a 
single application form to cover all cremations. It requires a person who 
wishes a cremation to be carried out in a crematorium to submit an 
application. The contents of the application form will be set out in 
regulations. The policy memorandum to the Bill states that the new form 
will specify that in certain circumstances, particularly in the case of 
pregnancy loss, still-births or infants, it may not be possible to recover 
ashes. However, it is now expected that ashes will be recovered in the 
vast majority of cremations. Where this does not occur, the Inspector of 
Crematoriums will investigate. 

The Institute generally supports this however a separate form for infants, 
stillbirths and pregnancy loss is considered preferable so as to remove 
inappropriate questions, e.g. Are you the executor, occupation, etc. 

A single form covering all cremations will be lengthy and more difficult to 
complete. 

(5) Duty to maintain cremation register (Section 41) – the Bill seeks to 
create a single register for all cremations, including pregnancy losses. It 
puts a duty on each cremation authority to prepare and maintain for each 
crematorium owned by it a register containing prescribed information 
about cremations carried out in the crematorium. 

The Institute supports the introduction of a single statutory register for all 
cremations. 
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(6) Relatives’ decision on disposal of remains (Section 47) – in practice, it 
is normally the nearest relative who arranges for the disposal of remains 
but currently this is not set out in legislation. The Bill seeks to make clear 
which relatives should be allowed to arrange for the disposal of remains in 
the event of a child’s death or still-birth. It creates a list of the nearest 
relatives who may do so and specifies that each nearest relative ranks 
equally if more than one nearest relative exists. 

The Institute supports this. 

Provision should also be made for the nearest relative to be able to 
delegate the making of this decision in writing to another person if he/she 
so requires. 

(7) Disposing of remains from pregnancy loss at or before twenty-
fourth week (Sections 50-53) – the Bill specifies that in the first instance 
the right to make the decision about pregnancy loss lies with the woman 
who has experienced the loss. She may also give permission for an 
individual over 16 years, or the appropriate health authority, to make this 
decision. The Bill provides a procedure for a woman to make a change to 
the arrangements for disposing of remains in certain circumstances. 
Where an authorised individual over 16 years has been designated to 
deal with the remains, the Bill also enables that person to authorise the 
appropriate health authority to arrange for disposal of remains. Where a 
health authority has been appointed to dispose of remains, it must do so 
within 7 days. 

The Institute supports this. 

(8) Disposal of remains by Health Authorities (Section 54) – the Bill seeks 
to address what happens if no arrangements are made for the disposal of 
remains of pregnancy loss at or before the twenty-fourth week within the 
relevant period contained in sections 51 and 52. It provides a duty on the 
appropriate health authority to dispose of the remains. 

The Institute supports this, and is pleased that cremation is the default 
and incineration of babies has been banned in Scotland. 

(9) Register of disposal of remains (Section 55) – the Bill provides a duty 
on each health authority to maintain a register recording the disposal of 
remains when pregnancy loss occurs at or before the twenty-fourth week. 
In the policy memorandum to the Bill, it states that the way in which 
information is recorded on the cremation register will not identify a woman 
who has experienced pregnancy loss. Instead a unique identifying 
number will be used. 

 The Institute supports this. The register should be maintained indefinitely 
(electronically). 

Institute of Cemetery and Crematorium Management
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National Association of Funeral Directors 

Burial and Cremation (Scotland) Bill 

Established in 1905, the NAFD represents the interests of the entire spectrum 
of funeral directing businesses – including independent businesses, the Co-
operative and major funeral groups – who conduct in excess of 80% of UK 
funerals every year. Independent and inclusive, the NAFD is the largest trade 
association for the funeral sector with 3,800 funeral homes represented as 
well as hundreds of suppliers to the sector and international funeral firms. 

The NAFD is committed to working with the Scottish Government, the Scottish 
Parliament, local authorities and the NHS to raise standards in our profession 
and ensure the highest levels of service to the bereaved that we serve. In 
particular, the NAFD has been represented on the following groups: 

 Infant Cremation Commission 

 Scottish Working Group on Funeral Poverty 

 Pan Lothian Bereavement Group 

 Local Health Authority Forums 

 Death Certification Funeral Industry Subgroup 

 Death Certification NHS Local Implementation Groups 

 National Advisory Group for Death Certification 

 The Cross Party Group for Funerals and Bereavement 

The NAFD also worked with the Scottish Government to host a series of 
roadshows throughout Scotland to promote the recent death certification 
changes. 

The Association ensures that its members set the highest standards of 
customer care in the industry through a robust Code of Practice, Code of 
Professional Standards and independent arbitration service. The NAFD Code 
of Practice sets out the high standard of service that bereaved families may 
expect in their dealings with a funeral firm member of the NAFD, including key 
requirements in respect of price information, estimates, final accounts and 
marketing. The Code of Practice is strictly monitored by a team of Standards 
and Quality Managers to ensure compliance. 

The Funeral Arbitration Scheme is an independent conciliation and arbitration 
scheme designed to resolve complaints from clients relating to NAFD member 
funeral firms. As a condition of membership of the NAFD, funeral firms are not 
only bound by the terms of the Association’s Code of Practice, but are also 
required to comply with a client’s wishes to proceed to conciliation or 
arbitration under the Scheme and to abide by its rulings. 

The NAFD agrees with the Scottish Government’s policy objective that new 
legislation is required to provide a modern and comprehensive legal 
framework for burial and cremation in Scotland. The fees of funeral directors 
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are ultimately paid for by the bereaved so any new regulations must be 
carefully scrutinised to avoid any unnecessary costs. The current legislative 
position is confusing and outdated. It's hard to know all of the legislation that 
covers each of these areas as it is spread across so many different pieces of 
legislation. The legislation that does exist has been amended many times 
making it hard to follow. Moreover, any new legislation needs to allow for new 
technologies to be utilised in the future without the need to amend the 
legislation. For example, alternative methods of cremation including 
Resomation, Promession and Cryomation. 

Overall, we look forward to working with the Scottish Government, the 
Scottish Parliament, the NHS and local authorities to maintain the very 
highest levels of standards for the bereaved. 

National Association of Funeral Directors
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City of Edinburgh Council 

Burial and Cremation (Scotland) Bill 

The Health and Sport Committee invites all interested parties to submit written 
evidence on the Bill. The Committee’s focus will be on the Bill’s general 
principles, as well as the provisions relating to pregnancy loss, still birth and 
infant loss. The Committee welcomes your views on whether or not you agree 
with the proposals in the Bill and whether you would recommend any 
changes. In particular, the Committee encourages responses on the following: 

(1) General principles – the policy objective is to put in place new 
legislation to provide a modern and comprehensive legal framework for burial 
and cremation in Scotland. The Bill should provide a robust and long-lasting 
legislative framework to meet the needs of twenty-first century Scotland. 

The City of Edinburgh Council welcomes the introduction of robust and 
modernised new legislation which has been developed with a multi-agency 
approach, and which aims to provide stakeholders and partners with a clear 
legal framework in operating and developing these important services. 

(2) Applications for burial (Section 8) – the Bill seeks to make it a 
requirement to apply for a burial in a burial ground and to standardise the 
application forms. It prescribes that a person may not bury human remains in 
a burial ground unless that person has submitted an application to the burial 
authority and the application has been granted. The contents of the 
application form will be set out in regulations. 

The City of Edinburgh Council welcomes the intended introduction of 
standardised application forms for burial in order to improve outcomes for 
customers across Scotland and to provide for a nationally consistent 
approach. The Council specifically welcomes the requirement for all burials to 
be registered in the burial register and to be carried out in accordance with an 
approved procedure. 

 (3) Meaning of cremation/ashes (Section 36) – the Bill seeks to define 
what is meant by ashes to avoid misunderstandings. It defines cremation as 
“the reduction to ashes of human remains and the application to the burnt 
human remains of grinding or other processes”. The Bill specifies that ashes 
do not include metal and where human remains are clothed, in a coffin or with 
any other thing, the remains include the clothing, coffin or other thing. 

The City of Edinburgh Council would recommend that in the interests of wider 
clarity and understanding by all stakeholders and members of the public, as a 
supplement to the wording above consideration be given to including the 
wording of the definition made by Lord Bonomy as part of his Infant Cremation 
Investigation Report in June 2014, namely that ashes comprise “all remains 
that are left in the cremator at the end of each cremation process and 
following the removal of any metal”. 
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(4) Applications for cremation (Section 38) – the Bill seeks to create a 
single application form to cover all cremations. It requires a person who 
wishes a cremation to be carried out in a crematorium to submit an 
application. The contents of the application form will be set out in regulations. 
The policy memorandum to the Bill states that the new form will specify that in 
certain circumstances, particularly in the case of pregnancy loss, still births or 
infants, it may not be possible to recover ashes. However, it is now expected 
that ashes will be recovered in the vast majority of cremations. Where this 
does not occur, the Inspector of Crematoriums will investigate. 

The City of Edinburgh Council would support proposals that seek to simplify 
the process for those completing the application form often in the most 
distressing of circumstances. The City of Edinburgh Council welcomes the 
development of an application form that incorporates greater clarity around 
specific categories of cremation, such as those of stillborn babies or 
pregnancy loss, which previously had not been explicitly covered. The City of 
Edinburgh Council fully supports these proposals and is currently contributing 
to the development of these forms as part of the National Committee sub-
group charged with this task. The City of Edinburgh Council would also 
welcome consideration being given to the inclusion of information required 
from Funeral Directors, currently incorporated in a supplementary form, being 
included in the finalised application form. The City of Edinburgh Council 
highlights the need to ensure the understanding of those who are asked to 
complete an application form with respect to choice of final act of care, and 
the need to ensure that the authorisation of this act is appropriately approved 
by signature. The Council also supports the intention to provide through 
Regulation, a requirement for a copy of the completed form to be provided to 
the applicant. The Council highlights the need for plain English in developing 
these forms to aid the understanding of the applicant. 

(5) Duty to maintain cremation register (Section 41) – the Bill seeks to 
create a single register for all cremations, including pregnancy losses. It puts 
a duty on each cremation authority to prepare and maintain for each 
crematorium owned by it a register containing prescribed information about 
cremations carried out in the crematorium. 

The City of Edinburgh Council has a robust record keeping process in place 
and therefore would fully support these proposals across Scotland. The 
Council will continue to contribute to the development of the proposed 
statutory form through participation in the National Committee, and will 
continue stakeholder dialogue with relevant software providers to ensure the 
resilience of electronic record keeping. 

(6) Relatives’ decision on disposal of remains (Section 47) – in practice, it 
is normally the nearest relative who arranges for the disposal of remains but 
currently this is not set out in legislation. The Bill seeks to make clear which 
relatives should be allowed to arrange for the disposal of remains in the event 
of a child’s death or still-birth. It creates a list of the nearest relatives who may 
do so and specifies that each nearest relative ranks equally if more than one 
nearest relative exists. 
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The City of Edinburgh Council would fully support these proposals, and 
recognises that the practical application of which is a similar process in place 
for adult cremations. 

(7) Disposing of remains from pregnancy loss at or before twenty-fourth 
week (Sections 50-53) – the Bill specifies that in the first instance the right to 
make the decision about pregnancy loss lies with the woman who has 
experienced the loss. She may also give permission for an individual over 16 
years, or the appropriate health authority, to make this decision. The Bill 
provides a procedure for a woman to make a change to the arrangements for 
disposing of remains in certain circumstances. Where an authorised individual 
over 16 years has been designated to deal with the remains, the Bill also 
enables that person to authorise the appropriate health authority to arrange 
for disposal of remains. Where a health authority has been appointed to 
dispose of remains, it must do so within 7 days. 

The Council would support and requests that a clear and straightforward 
process be described for the authorisation of the final act of care, taking 
account the need to make this decision in circumstances of loss and grief. 
The City of Edinburgh Council would note that existing description of the 
opportunity to review and consider this decision is fairly complex and could 
therefore lead to an inconsistent application of timescale within key agencies. 
It is suggested therefore that this process could be simplified or the legal 
requirements provide further clarity by way of description in regulation.  

(8) Disposal of remains by Health Authorities (Section 54) – the Bill seeks 
to address what happens if no arrangements are made for the disposal of 
remains of pregnancy loss at or before the twenty-fourth week within the 
relevant period contained in sections 51 and 52. It provides a duty on the 
appropriate health authority to dispose of the remains. 

The City of Edinburgh Council would fully support these proposals in principle, 
however would recognise that the views of those parties affected by 
circumstances of this nature and health authorities are of paramount 
importance here. 

 (9) Register of disposal of remains (Section 55) – the Bill provides a duty 
on each health authority to maintain a register recording the disposal of 
remains when pregnancy loss occurs at or before the twenty-fourth week. In 
the policy memorandum to the Bill, it states that the way in which information 
is recorded on the cremation register will not identify a woman who has 
experienced pregnancy loss. Instead a unique identifying number will be 
used. 

The City of Edinburgh Council would fully support these proposals across 
Scotland, and confirms that that this practice is already in place within this 
authority. 

Please feel free to comment on any other provision in the Bill, or a provision 
which you consider should be contained within the Bill. 
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The City of Edinburgh Council welcomes the introduction of agreed Codes of 
Cremation Practice that have been developed by the National Committee on 
Infant Cremation in the course of the past year, as a way of ensuring industry-
wide consistency of practice. The City of Edinburgh Council recognises that 
this in turn will provide the bereaved with reassurance that the final act of care 
for their loved ones will be carried out according to agreed practice and with 
due care and consideration. 

The City of Edinburgh Council supports the introduction of a consistent 
definition of ashes across Scotland, for the benefit of those customers and 
citizens who access the services of funeral directors, cremation or burial 
authorities and who are patients of the NHS. 

The City of Edinburgh Council welcomes the introduction of an Inspector of 
Crematoria, with powers to ensure compliance with agreed legislative process 
and Codes of Practice, including the right to suspend operation in light of 
constant or significant poor practice. 

The City of Edinburgh Council also welcome positive steps towards assessing 
the need to introduce licensing element for Funeral Directors, as it is felt that 
this would potentially be of great benefit for the bereaved in ensuring 
standardisation and quality of service.  

The City of Edinburgh Council recognises the significant impact on bereaved 
families made by rising funeral costs, and would welcome the Bill’s proposals 
that these costs be regularly reviewed by each local authority.  

City of Edinburgh Council
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Lothian NHS Board 

Burial and Cremation (Scotland) Bill 

Thank you for giving us the opportunity to submit our views on the Burial and 
Cremation (Scotland) Bill. NHS Lothian’s comments are set out below.  

(1) General principles  

Modernising legislation in this area is welcomed, and in general the Bill 
seems to provide a robust legal framework for burial and cremation in 
Scotland.  

(2) Applications for burial (Section 8)  

The requirement to apply for a burial in a burial ground and to standardise 
the application forms seems sensible and appropriate.  

It would be useful to clarify whether the provisions in Section 16 regarding 
Private Burial would include pregnancy losses up to 24 weeks’ gestation 
within the definition of “human remains” (section 16.2). Early pregnancy 
losses may occur at home without any form of medical certification and 
informal methods of disposal, including home burial, are generally used.  

(3) Meaning of cremation/ashes (Section 36)  

The definition of cremation / ashes within the Bill seems sensible and will 
provide useful clarification.  

(4) Applications for cremation (Section 38)  

The Bill seeks to create a single application form to cover all 
cremations. Although it will be useful to provide consistent documentation, 
we are concerned that a single form for all circumstances could be 
lengthy, complicated and include questions which will be irrelevant and / 
or distressing to certain applicants. e.g. for a parent applying for 
cremation of a pregnancy loss, still-born baby or child, seeing questions 
about the deceased’s age, marital status, occupation etc can be 
distressing reminders of the life that their child did not live to experience. 
Conversely, for a person applying for the cremation of an adult, seeing 
references to pregnancy loss, still-birth etc may trigger memories of sad 
experiences in their own life. On a purely practical level, if forms include a 
large amount of content that is perceived to be irrelevant and / or 
emotionally difficult, there may be a tendency to skim read and sign. If the 
content of the form is not read in detail, then authorisation may not be fully 
informed. 

The local crematoria in Edinburgh have developed simplified forms for 
cremation of pregnancy losses which exclude irrelevant questions and 
seem to have been well-received by applicants and those supporting 
them (e.g. hospital staff and funeral directors). 
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(5) Duty to maintain cremation register (Section 41)  

In the policy memorandum to the Bill, it states that the way in which 
information is recorded on health authority cremation registers (Section 
55) will not identify a woman who has experienced pregnancy loss. 
Instead a unique identifying number will be used. Registers (whether held 
by the health authority, crematorium, burial ground or local authority re: 
private burial) should also not identify a woman who has a late termination 
of pregnancy for medical reasons at a gestation which is legally classed 
as a still-birth rather than a pregnancy loss. 

(6) Relatives’ decision on disposal of remains (Section 47)  

In general it seems helpful to clarify which relatives should be allowed to 
arrange for the disposal of remains in the event of an adult or child’s 
death or a still-birth. It would be useful if the legislation on registration of 
death could be amended to incorporate a similar hierarchy of “nearest 
relatives”, as this is not consistent with the current list of “qualified 
informants”. 

In Section 47 “Arrangements on death of a child” we are concerned about 
the lack of distinction between the death of a child and a still-birth.  

There may infrequently be circumstances when a still-birth occurs and it is 
not necessarily reasonable or practicable for a parent or “nearest relative” 
to make the arrangements. In some cases, the mother / parents of a still-
born child may decline or feel unable to make arrangements and it may 
not be possible to contact other “nearest relatives” for legal and / or 
ethical reasons. For example, there would be particular difficulties with a 
late termination of pregnancy for medical reasons, occurring at a 
gestation which legally requires registration and recognition as a still-birth, 
if the mother declined or was incapacitated / unable to make the 
arrangements. In such a scenario the health authority may not be able to 
contact another relative without breaching the woman’s right to 
confidentially (particularly re: the Abortion Act). Who then would be able to 
arrange disposal? It would be helpful to clarify whether the health 
authority would be able to arrange disposal in such circumstances or in 
other scenarios where there is “cause shown”. Would the health authority 
have to apply to the sheriff under Section 49 in these circumstances? 

An alternative route might be the current National Assistance Act and 
Section 56 of this Bill, which allow for the local authority to make 
arrangements for disposal of remains where “a person dies or is found 
dead within the area” and “it appears to the authority that no 
arrangements are being or have been made”. However we are not sure if 
the definition of “a person who dies” would include a still-born child, nor 
whether this legislation (which unfortunately continues to be associated 
with historical ideas of “paupers’ funerals”) would be the most appropriate 
means of addressing this issue. 
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(7) Disposing of remains from pregnancy loss at or before twenty-
fourth week (Sections 50-53) 

We have a number of concerns about the measures contained in the Bill 
regarding “arrangements on loss during pregnancy”. 

Section 50(1) refers to the “fetus” and “the remains of the fetus”. We think 
it would be useful to define these terms and clarify whether the section is 
intended to include all pregnancy losses, “irrespective of cause or origin, 
where no signs of life have been detected following the loss, and whether 
or not fetal tissue can be identified” (Infant Cremation Commission Report 
section 9.39 and SGHD/CMO(2015)7). This is especially important when 
considering that remains from earlier losses at the embryonic rather than 
fetal gestational stage may more often be described as ‘products of 
conception’ or ‘pregnancy tissue’ by healthcare professionals.  

Section 50(2) of the Bill states that before the expiry of the initial period (of 
7 days from the date of the pregnancy loss) the health authority must give 
the woman who has experienced the loss the opportunity to decide about 
arrangements for disposal.  

The Explanatory Notes (Section 135) acknowledge that, “some women 
may choose not to engage with the health authority or may be physically 
unable to do so. As such, the health authority is expected to try to find out 
the woman’s wishes, but is not under an obligation to do so”. However we 
don’t see that this is clear from the Bill itself, which makes no specific 
reference to circumstances where the woman is incapacitated, unwilling 
to engage, or in the event of maternal death. 

Section 50(4) states that as soon as practicable after the expiry of the 
initial (7 day) period, the health authority must record the woman’s 
decision on the prescribed form and seek to obtain her signature. It would 
be helpful to be able to complete this paperwork earlier if the woman felt 
able to make an informed decision within the initial 7 days. Otherwise, the 
current wording of the Bill would seem to imply that in a significant 
number of cases women would be asked to return to the hospital or unit 
where the loss occurred in order to sign the prescribed form. Whilst we 
can see the benefit of allowing time and space to make a decision, we are 
not sure how a requirement to routinely wait 7 days before completing the 
paperwork would work from either a practical point of view (when, where 
and how the health authority reconnects with these women, and what 
additional resources this would require) or in terms of sensitive, person-
centred care. For example: 

 Women who experience a pregnancy loss may find it difficult to 
return to the place where the loss occurred. 

 Women having termination of pregnancy often authorise 
disposal as part of the consent-taking process prior to the procedure 
and generally do not exercise their right (under current SGHD 
guidance on disposal of pregnancy losses) to revisit or change their 
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decision at a later date. It is difficult to imagine many of this cohort of 
women wishing to return to the hospital 7 days after the procedure to 
sign the prescribed form.  

 The requirement to wait until the expiry of the initial 7 day period 
could also cause difficulties if a woman wishes for religious or 
cultural reasons for the disposal to take place within a shorter 
timescale. 

Sections 50(4)(b), 51(4)(b), 52(4)(b) and 52(6)(b) refer to the health 
authority taking “reasonable steps to secure” the woman / authorised 
individual’s signature. It would be helpful to clarify what would be 
considered “reasonable steps”. 

(8) Disposal of remains by Health Authorities (Section 54)  

Section 54 requires the health authority to make arrangements for 
disposal of remains “as soon as practicable” if a woman or authorised 
individual has not done so after the end of the relevant period (6 weeks 
from the date of the pregnancy loss). We are concerned that this may 
mean overriding the wishes of women who want to make their own 
arrangements but are unable to do so within the timeframe (e.g. due to 
their own health or lifestyle issues, grieving process, financial capacity, 
waiting for a decision from DWP re: Social Fund Funeral Payment, etc). It 
may be better if this section of the legislation was permissive rather than 
mandatory, i.e. if the health authority was able to arrange disposal after 6 
weeks but not required to do so if there were mitigating circumstances. 

(9) Register of disposal of remains (Section 55)  

It is appropriate that the Bill provides a duty on each health authority to 
maintain such a register. 

In the policy memorandum to the Bill, it states that the way in which 
information is recorded on the cremation register will not identify a woman 
who has experienced pregnancy loss. Instead a unique identifying 
number will be used. Registers should also not identify a woman who has 
a late termination of pregnancy for medical reasons at a gestation which 
is legally classed as a still-birth rather than a pregnancy loss. 

NHS Lothian 
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